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inquiry by neglecting to foHow up on leads which he knew were 

likely to yield defendant's residence). 

(a) Diligent search and inquiry checklist 

Form 1.942, Fla. R. Civ. P. (2010) contains a basic checklist of a diligent 

search and inquiry to establish constructive service. This Form adds consideration of 

inquiry of tenants as to the location of the owner/landlord of tenant occupied 

property. Further, the Form utilizes the following sources: 

(1) Inquiry as to occupants in possession of the subject property; 

(2) Inquiry of neighbors; 

(3) PubliC records search of criminal/civil actions; 

(4) Telephone listings; 

(5) Tax collector records; 

(6) Utility Co. records; 

(7) Last known employer; 

(8) U. S. Post Office; 

(9) Local police department, correctional department; 

(10) Local hospitals; 

(11) Armed Forces of the U.s.; 

(12) Department of Highway Safety & Motor Vehicles; 

(13) School board enrollment verification, if defendant has children; 

(14) An inquiry of the Division of Corporations, State of Florida, to 

determine if the defendant is an Officer, director or registered 

agent; 

(15) Voter registration records. 

(f) The plaintiff bears the burden of proof to establish the legal sufficiency of 

the affidavit when challenged. Id. If constructive service of process is disputed, the 

trial court has the duty of determining: (1) if the affidavit of diligent search is legally 

sufficient; and (2) whether the plaintiff conducted an adequate search to locate the 

defendants. First Home View Corp. v. Guggino, 10 So. 3d 164, 165 (Fla. 3d DCA 

2009). 
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(g) Diligent search test - whether plaintiff reasonably employed the 

knowledge at his command, made diligent inquiry, and exerted an honest and 

conscientious effort appropriate to the circumstances. Shepheard v. Deutsche Bank 

Trust Co. Am.s, 922 So. 2d 340, 343 (Fla. 5th DCA 2006), (reversed and voided 

judgment as to defendant wife based on plaintiff's failure to strictly comply with 

statute, when they had been informed of defendant's correct address in England). 

Plaintiff's reliance on constructive service, when a doorman in New York repeatedly 

informed the process server of the Defendant's location in Florida, reflects an 

insufficient amount of reasonable efforts to personally serve the defendant to justify 

the use of constructive service. De Vico v. Chase Manhattan Bank, 823 So. 2d 175, 

176 (Fla. 3d DCA 2002). Similarly, failure to inquire of the most likely source of 

information concerning whereabouts of a corporation, or an officer or agent, does not 

constitute reasonable diligence. Redfield Investments, A. V. II. v. Vii/age of Pinecrest, 

990 So. 2d 1135, 1139 (Fla. 3d DCA 2008). 
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(h) Defective service of process - judgment based on lack of diligent search ( 

and inquiry constitutes improper service and lacks authority of law. Batchin v. Barnett 

Bank of Southwest Fla., 647 So. 2d 211,213 (Fla. 2d DCA 1994). ( .. ~ 
(1) Judgment rendered void - when defective service of process 

amounts to no notice of the proceedings. Shepheard, 922 So. 2d at 345. Void 

judgment is a nullity that cannot be validated by the passage of time and may be 

attacked at any time. Id. 

(2) Judgment rendered voidable - irregular or defective service actually 

gives notice of the proceedings. Id. 

(i) Limitations of constructive service - only confers in rem or quasi in 

jurisdiction; restricted to the recovery of mortgaged real property. 

(1) No baSis for deficiency judgment - constructive service of 

process cannot support a judgment that determines an issue of 

personal liability. Carter v. Kingsley Bank, 587 So. 2d 567, 569 (Fla. 

1st DCA 1991), (deficiency judgment cannot be obtained absent 

personal service of process). 
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Service of Process outside the State of Florida and in Foreign Countries 

1. Section 48.194(1), Fla. Stat., (2010) - authorizes service of process in the same 

manner as service within the state, by an officer in the state where the person is 

being served. Section states that service of process outside the United States may 

be required to conform to the provisions of Hague Convention of 1969 concerning 

service abroad of judicial and extrajudicial documents in civil or commercial matters. 

2. The Hague Convention creates - appropriate means to ensure that judicial 

and extra-judicial documents to be served abroad shall be brought to the addressee in 

sufficient time. Koechli v. BIP Int'l., 861 So. 2d 501, 502 (Fla. 5th DCA 2003). 

(a) Procedure - process sent to a deSignated central authority, checked for 

compliance, served under foreign nation's law, and certificate prepared which 

documents the place and date of service or an explanation as to lack of service. Id. 

(return by the central authority of a foreign nation of completed certificate of service 

was prima facie evidence that the authority's service on a defendant in that country 

was made in compliance with the Hague Convention and with the law of that foreign 

nation). 

(b) Compliance issues - see Diz v. Hellman Int'l. Nat'l. Forwarders, 611 So. 2d 

18 (Fla. 3d DCA 1992), (plaintiff provided a faulty address to the Spanish authorities 

and the trial judge entered a default judgment, which appellate court reversed). 

3. Service by registered mail - authorized by Section 48.194(2), Fla. Stat. (2010). 

Permits service by registered mail to nonresidents where the address of the person to 

be served is known . 

(a) Section 48.192(2)(b), Fla. Stat. (2010), provides that plaintiff must file an 

affidavit which sets forth the nature of the process, the date on which the process 

was mailed by registered mail, the name and address on the envelope containing the 

process that was mailed, the fact that the process was mailed by registered mail and 

was accepted or refused by endorsement or stamp. The return envelope from the 

attempt to mail process should be attached to the affidavit. 
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Service of process and timeshare real property: 

1. Foreclosure proceedings involving timeshare estates may join multiple 

defendants in the same action. § 721.83, Fla. Stat. (2010). 

2. There are additional options to effectuating service of process for a timeshare 

foreclosure. 

(a) Substitute service may be made upon the obligor's appointed registered 

agent. § 721.85(1), Fla. Stat. (2010). 

(b) When quasi in rem or in rem relief only is sought, service may be made on 

any person whether the person is located inside or outSide the state by certified or 

registered mail, addressed to the person to be served at the notice address. § 

721.85(a), Fla. Stat. (2010). 

Substitution of Parties 

1. Substitution is not mandatory; the action may proceed in the name of the 

original party. However, to substitute a new party based on a transfer of interest 

requires a court order. Tinsley v. Mangonia Residence 1, Ltd., 937 So. 2d 178, 179 

(Fla. 4th DCA 2006), Rule 1.260, Fla. R. Civ. P. 

2. Order of substitution must precede an adjudication of rights of parties, 

including default. Floyd v. Wallace, 339 So. 2d 653 (Fla. 1976); Campbell v. Napoli, 

786 So. 2d 1232 (Fla. 2d DCA 2001), (error to enter judgment without a real party 

against whom judgment could be entered). 

3. When substitution is permitted, plaintiff must show the identity of the new 

party's interest and the circumstances. 

Entry of Default 

1. '. Without proof of service demonstrating adherence to due process 

requirements, the Plaintiff is not entitled to entry of default or a default final 

judgment. 

(a) Failure to effectuate service - places the jurisdiction in a state of dormancy 

during which the trial court or clerk is without authority to enter a default. Armet 
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TN,C. di Ferronato Giovanni & Co. v. Hornsby, 744 So. 2d 1119, 1121 (Fla. 1st DCA 

1999); Tetley v. Lett, 462 So. 2d 1126 (Fla. 4th DCA 1984). 

(2. ~ff.ecLQf-~ult - a~~ssion of every cause of action that is sufficie~ly 
~.@II-Pled to properly invoke the jurisdiction of the court and to give due process 

notice to the party against whom relief is sought. Fiera.Com, Inc. v. Digicast New 

Media Group, Inc., 837 So. 2d 451, 452 (Fla. 3d DCA 2003). Default terminates the 
---" ----

defending party's right to further defend, except to contest the amount",of 
..... ---- - .. -"----~-----.. ------.~.--------~-

unliquiaated damages. , Donohue v. Brightman, 939 So. 2d 1162, 1164 (Fla. 4th DCA 
~ 

2006). 

3. Plaintiff is entitled to entry of default if the defendant falls to file or serve any 

paper 20 days after service of process. Rule 1.040(a)(1), Fla. R. Civ. P. (2010). 

(a) State of Florida has 40 days in which to file or serve any paper in 

accordance with Section 48.121, Fla. Stat. (2008). 

(b) United States of America has 60 days to file under the provisions of 28 

U.S.C.A. § 2410(b); Rule 12(a)(3), Fed. R. Civ. P. 

4. Service Members Civil Relief Act of 2003 (formerly, Soldier's & 

Sailors Act) 

(a) Codified in 50 App. U. S. C. A. § 521 - tolls proceedings during the period 

of time that the defendant is in the military service. 

(b) Act precludes entry of default; there is no need for the service member to 

demonstrate hardship /: prejudice based on military service. Conroy v. Aniskoff, 507 

U.S. 511, 512 (1~ Service member with ofte of the foreclosure action, may 

obtain a stay of the proceedings for a period of 9 m nths. Al2p. U. S. C. A. §~ '> 
(d) was superse ed by the Housing and Economic Recovery Act of 2008, § ~ 
which expires on 12/31/10. Upon expiration, the original 90 day period will re-take 

effect. 

(c) Determination of military status - to obtain default, plaintiff must file an 

affidavit stating: 

(1) defendant is not in military service; or 
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(2) plaintiff is unable to determine if the defendant is in the 

military service. 50 App. U. S. C. A. § 521(b)(1). 

(d) Unknown military status - the court may require the plaintiff to file a bond 

entry of judgment. 50 App. U. S. C. A. § 521(b)(3). 

Plaintiff is required to serve the defendant with notice of the application for 

It. Failure to notice defendant's attorney entry of subsequent default is invalid; 

endering resulting judgment void. U.S. Bank Nat'l. Assn. v. Lloyd, 981 So. 2d 633, 

634 (Fla. 2d DCA 2008). 

6. Non-Military Affidavit required - must be based on: personal knowledge, attest 

to the fact that inquiry was made of the Armed Forces, and affiant must state that the 

defendant is not in the armed forces. The Fla. Bar Re: Approval of Forms, 621 So. 2d 

1025, 1034 (Fla. 1993). Affidavits based on information and belief are not in 

compliance. 

(a) Non-military affidavit is valid for one year. 

( 

f , 
I 

Appointment of a Guardian ad Litem ( 

1. The best practice is appointment when unknown parties are joined and service 

effected through publication. For example, a guardian ad litem should be appointed 

~,' , . 

to represent the estate of a deceased defendant or when it is unknown if the 

defendant is deceased. § 733.308, Fla. Stat. (2010). 

(a) Section 65.061(2), Fla. Stat. (2010) states that a "guardian ad litem shall 

not be appointed unless it affirmatively appears that the interest of minors, persons of 

unsound mind, or convicts are involved." 

(b) Rule 1.210(b), Fla. R. Civ. P. (2010) provides that the court "shall appoint a 

guardian ad litem for a minor or incompetent person not otherwise represented .. Jor 

the protection of the minor or incompetent person." Similarly, Rule 1.S11(e), Fla. R. 

Civ. P. (2010) maintains that "final judgment after default may be entered by the 

court at any time, but no judgment may be entered against an infant or incompetent 

person unless represented by a guardian." 
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Appointment of a Receiver 

1. During a foreclosure, apPointment of a receiver for condominium and 

homeowners' associations is governed by statute, although it may also be authorized 

by association by-laws. 

(a) Section 718.116(6)(c), Fla. Stat. (2010), provides that the court in its 

discretion may require the resident condominium unit owner to pay a reasonable 

rental for the unit. During the "pendency of the foreclosure action, the condominium 

association is entitled to the aPPointment of a receiver to coiled the rent." Id. 

(b) Similarly, Section 720.3085(1)(d), Fla. Stat. (2010) governs homeowners' 

associations. Post judgment, this Section provides that the court may require the 

parcel owner to pay a reasonable rent for the parcel. If the parcel is rented or leased 

during the pendency of the foreclosure, the homeowners' association is entitled to the 

apPOintment of a receiver. Id. 

(c) Blanket motions for appointment of a receiver for units prior to the filing 

of a foreclosure action do not meet the reqUirements of either statutory provision. 

2. The movant for appointment of a receiver for real property which does not 

qualify under the condominium or homeowners' association statutes must satisfy basic 

prerequisites. These basic prerequisites are the same legal standards applicable to 

non-foreclosure proceedings, as injunctive relief. 

(a) This equitable prejudgment remedy must be exercised with caution as it is 

in derogation of the legal owner's fundamental right of possession of his property and 

only warranted if there is a showing that the secured property is being wasted or 

otherwise subject to serious risk of loss. Alafaya Square Association, Ltd. v. Great 

Western Bank, 700 So. 2d 38, 41 (Fla. 5th DCA 1997); Twinjay Chambers Partnership 

v. Suarez, 556 So. 2d 781, 782 (Fla. 2d DCA 1990); Electro Mechanical Products, Inc. 

v. Borona, 324 So. 2d 638 (Fla. 3d DCA 1976). 

(b) In the absence of a showing that the property is being wasted or otherwise 

subject to serious risk of loss, appointment of a receiver is unjustified. Seasons P'ship 

1 v. Kraus-Anderson, Inc., 700 So. 2d 60, 62 (Fla. 2d DCA 1997). 
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(c) The party seeking appointment must show that there is a substantial 

likelihood that it will prevail on the merits at the conclusion of the case and must 

present sufficient proof that appointment of a receiver is warranted. Keybank 

National Association v. Knuth, Ltd., 2009 WL 2448160, 2448161 (Fla. 3d DCA, Aug. 

12,2009). 

(d) A final prerequisite to appointment of a receiver is that the movant must 

post a bond, for either the plaintiff or the receiver. Rule 1.620(c), Fla. Rules of Civ. P. 

(2010); Boyd v. Banc One Mortgage Corp., 509 So. 2d 966,967 (Fla. 3d DCA 1987). 

Summary Final Judgment of Foreclosure 

1. Legal standard - No genuine issue of material fact and movant is entitled to a 

judgment as a matter of law. Also, outstanding discovery can preclude summary 

judgment. 

2. Burden of Proof - The plaintiff bears the burden of proof to establish the 

nonexistence of disputed issues of material fact. Delandro v. Am. 'S. Mortgage 

Servicing, Inc., 674 So. 2d 184, 186 (Fla. 3d DCA 1996); Holl v. Talcott, 191 So. 2d 

40,43 (Fla. 1966). 

3. Content of motion for summary judgment - plaintiff should allege: 

1) execution of note and mortgage; 2) plaintiff's status as owner and holder (or 

representative); 3) date of default; 4) notice of default and acceleration; 5) amount 

due and owing; 6) relief sought; and 7) address affirmative defenses, if any. 

4. Filing of the Motion - at any time after the expiration of 20 days from the 

commencement of the action or after service Of a motion for summary judgment by 

the adverse party. Rule 1.51O(a), Fla. R. Civ. P. (2010). The motion for summary 

judgment, supporting affidavits and notice of hearing must be served on a defendant 

at least (20) twenty days before the summary judgment hearing. Rule 1.51O(c), Fla. 

R. Civ. P. (2010); Verizzo v. Bank of New York, 2010 WL 711862 (Fla. 2 DCA Mar. 3, 

2010); Mack v. Commercial Industrial Park, Inc., 541 So. 2d 800, 801 (Fla. 4th DCA 

1989). 
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(a) Opposition materials and evidence supportive of a denial of a motion for 

summalY judgment must be identified. Rule 1.510(c), Fla. R. Civ. P. (2010). Notice 

of opposition must be mailed to the movant's attorney at least five days prior to the 

day of hearing or delivered no later than 5:00 P. M., (2) two business days prior to 

the day of the hearing on the summary judgment. 

(b) The movant for summary judgment must factually refute or 

disprove the affirmative defenses raised, or establish that the defenses are 

insufficient as a matter of law. Leal v. Deutsche Bank Nat'l. Trust Co., 21 

So. 3d 907, 908 (Fla. 3d DCA 2009). 

(c) Filing of cross motions is subject to the 20-day notice period. Wizikowsji v. 

Hillsborough County, 651 So. 2d 1223 (Fla. 2d DCA 1995). 

5. Requirement for motion for summary judgment - due notice and a hearing . 

Proof of mailing of notice of the final summary judgment hearing created presumption 

that notice of hearing was received. Blanco v. Kinas, 936 So. 2d 31, 32 (Fla. 3d DCA 

2006). 

6. Affidavits in support of Summary Judgment 

Affidavits in support of the motion must be made based on personal knowledge 

and set forth facts that would be admissible in eVidence, and demonstrate that the 

affiant is competent to testify on the matters presented. 

(a) Affidavit of Indebtedness - Must be signed by a custodian of business 

record with knowledge. In general, the plaintiff's affidavit itemizes: 

(1) property address, 

(2) principal balance, 

(3) interest (calculated from default up until the entry of judgment, 

when the mortgage provides for automatic acceleration upon 

default, THFN Realty Co. v. Kirkman/Conroy, Ltd., 546 So. 2d 1158 

(Fla. 5th DCA 1989). (best practice is to include per diem interest), 

(4) late charges (pre-acceleration only), Fowler v. First Fed. Sav. & 

Loan Ass'n., 643 So. 2d 30, 33(Fla. 1st DCA 1994).), 

(5) prepayment penalties - unavailable in foreclosure actions, Fla. Nat'! 
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Bank v. Bankatlantic, 589 So. 2d 255, 259 (Fla. 1991), unless 

specifically authorized in note in the event of acceleration and 

foreclosure. Feinstein v. Ashplant, 961 So. 2d 1074 (Fla. 4th DCA 

2007). 

(6) property inspections & appraisals, 

(7) hazard insurance premiums and taxes. 

(b) Affidavit of Costs - This affidavit details: 

(1) the filing fee, 

(2) service of process, 

(3) and abstracting costs. 

(c) Affidavit of attorney's time - references the actual time the attorney 

expended on the foreclosure file and references the actual hourly billable rate or the 

flat fee rate which the client has agreed to pay. The Fla. Supreme Court endorsed the 

lodestar method. Bell v. U. S. B. Acquisition Co., 734 So. 2d 403, 406 (Fla. 1999). 

The hours may be reduced or enhanced in the discretion of the court, depending on 

the novelty and difficulty of questions involved. Fla. Patient's Compensation Fund v. 

Rowe, 472 So. 2d 1145, 1150 (Fla. 1985). With regard to uncontested time, plaintiff 

is not required to keep contemporaneous time records since the lender is contractually 

obligated to pay a flat fee for that time. Id. 

e d) Affidavit as to reasonableness of attorneys' fee - Affidavit of attorney's fee 

must be signed by a practicing attorney not affiliated with the plaintiff's firm, attesting 

to the rate as reasonable and customary in the circuit. Affiant should reference and 

evaluate the attorney fee claim based on the eight factors set forth in Rule 4-1.5(b)(1) 

. Rules Regulating the Fla. Bar. Of these, relevant factors, such as the time and labor 

required, the customary fee in the locality for legal services of a Similar nature, and 

the experience and skill of the lawyer performing the service must be examined. An 

award of ~ttorney fees must be supported by expert evidence. Palmetto Federal 

Savings and Loan Association v. Day, 512 So. 2d 332 (Fla. 3d DCA 1987). 

(1) Where there is a default judgment and the promissory note or 

mortgage contains a provision for an award of attorney fees, 
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Section 702.065(2), Fla. Stat. (2010) provides that "it is not 

necessary for the court to hold a hearing or adjudge the requested 

attorney's fees to be reasonable if the fees do not exceed 3 per 

cent of the principal amount owed at the time of the filing of the 

complaint." Florida Patient's Compensation Fund v. Rowe, 472 So. 

2d 1145 (Fla. 1985). Id. This statutory provision confirms that 

"such fees constitute liquidated damages in any proceeding to 

enforce the note or mortgage." Id. 

I 

(2) The judgment must contain findings as to the number of hours 

and the reasonable hourly rate. Id. at 1152. The requirements of 

Rowe are mandatory and failure to make the requisite findings is 

reversible error. Home Insurance Co. v. Gonzalez, 648 So. 2d 291, 

292 (Fla. 3d DCA 1995). "An award of attorneys' fees must be 

supported by competent substantial evidence in the record and 

contain express findings regarding the number of hours reasonably 

expended and a reasonable hourly rate for the type of litigation 

involved." Stack v. Homeside Lending, Inc. 976 So. 2d 618, 620 

: . Affirmative Defenses .~ 
. (Fla. 2d DCSE20 ~k=·--··---~----_____ 

~--.--~ .. -·-1-. ~()enuim:existence-of-m terial::::fm;t-=yreclud~emt~rsummarvJm:lgITreT1t;-

~
assas Investments Inc. v. O'Hanrahan, 817 So. 2d 1080 (Fla. 2d DCA 2002). 

2. Legal sufficiency of defenses - Certainty is required when pleading affirmative 

efenses; conclusions of zl~:'unsupported by allegations of ultimate fact are legally 
.. ---- -

irwfficient. Bliss v. Carmona, 418 So. 2d 1017, 1019 (Fla. 3d DCA 1982) 

"Affirmative defenses do not simply deny the facts of the opposing party's claim; they -------------- ... raise some new matter which defeats an otherwise apparently valid claim." Wiggins -- - -.. - ----
v. Protmay, 430 So. 2d 541, 542 (Fla. 1 DCA 1983){ Plaintiff mustei:0h factually 

refute affirmative defenses or establish that they ~~ legally insuffiCient. Frost v. 

Regions Bank, 15 So. 3d 905, 906 (Fla. 4th DCA 2009). 
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L 
3. Affirmative defenses commonly raised: ~,r • 

(a) Payment - Where defendants alleged advance payments and plaintiff failed ( [~.' 
to refute this defense, plaintiff not entitled to summary judgment. Morroni v. ~. 

Household Fin. Corp. III, 903 So. 2d 311, 312 (Fla. 2d DCA 2005). Equally, if the 

affidavit of indebtedness is inconclusive (for example, includes a credit for unapplied 
[ 

funds without explanation), and the borrower alleges the defense of inaccurate I' 
accounting, then summary judgment should be denied. Kanu v. Pointe Bank, 861 So. 

2d 498 (Fla. 4th DCA 2003). However, summary judgment will be defeated if payment r; 
was attempted, but due to misunderstanding or excusable neglect coupled with 

lender's conduct, contributed to the failure to pay. Campbell v. Werner, 232 So. 2d Ii 
252, 256 (Fla. 3d DCA 1970); Lieberbaum v. Surf comber Hotel Corp., 122 So. 2d 28, 

29 (Fla. 3d DCA 1960), (Court dismissed foreclosure complaint where plaintiffs knew 

that some excusable oversight was the cause for non-payment, said payment having 

been refused and subsequently depOSited by defendants into the court registry). 

(b) Failure to comply with conditions precedent - such as Plaintiff's failure to 

send the Notice of Default letter. Failure to receive payoff information does not 

preclude summary judgment. Walker v. Midland Mortgage Co., 935 So. 2d 519, 520 

(Fla. 3d DCA 2006). 

(c) Estoppel is usually based on: a representation as to a material fact that is 

contrary to a later-asserted position; reliance on that representation; and a change in 

position detrimental to the party claiming estoppel, caused by the representation and 

reliance thereon. Harris v. Nat'l. Recovery Agency, 819 So. 2d 850, 854 (Fla. 4th DCA 

2002); Jones v. City of Winter Haven, 870 So. 2d 52, 55 (Fla. 2d DCA 2003), 

(defendant defeated city's foreclosure based on evidence presented which indicated 

that the city had agreed to stop fines for noncompliance with property code if 

homeowner hired a licensed contractor to make repairs). 

Cd) Waiver - the knowing and intentional relinquishment of an existing right. 

Taylor v. Kenco Chem. & Mfg. Co., 465 So. 2d 581, 588 (Fla. 1st DCA 1985). When 

properly pled, affirmative defenses that sound in waiver (and estoppel) present 
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genuine issues of material fact which are inappropriate for summary judgment. 

Schiebe v. Bank of Am., 822 So. 2d 575 (Fla. 5th DCA 2002). 

(1) Acceptance of late payments - common defense asserting 

waiver is the lenders acceptance of late payments. However, the 

lender has the right to elect to accelerate or not to accelerate after 

default. Scarfo v. Peever, 405 So. 2d 1064, 1065 (Fla. 5th DCA 

1981). Default predicated on defendant's failure to pay real estate 

taxes, could not be overcome by defendant's claim of estoppel due 

to misapplication of non-escrow payments. Lunn Woods v. Lowery, 

577 So. 2d 705, 707 (Fla. 2d DCA 1991). 

(e) Fraud in the inducement - defined as situation where parties to a contract 

appear to negotiate freely, but where in fact the ability of one party to negotiate fair 

terms and make an informed decision is undermined by the other party's fraudulent -

behavior. HTP, Ltd. v. Lineas Aereas Costarricenses, S. A., 685 So, 2d 1238, 1239 

(Fla, 1996). 

Affirmative defense of fraud in the inducement based on allegation that seller 

failed to disclose extensive termite damage resulted in reversal of foreclosure 

judgment. Hinton v. Brooks, 820 So. 2d 325 (Fla. 5th DCA 2001). (Note that 

purchasers had first filed fraud in the inducement case and seller retaliated with 

foreclosure suit). Further, the appellate court opined in the Hinton case that fraud in 

the Inducement was not barred by the economic loss rule. Id. 

(f) Usury - defined by § 687.03, Fla. Stat. (2010), as a contract for the 

payment of interest upon any loan, advance of money, line of credit, or forbearance 

to enforce the collection of any debt, or upon any obligation whatever, at a higher 

rate of interest than the equivalent of 18 percent per annum simple interest. If the 

loan exceeds $500,000 in amount or value, then the applicable statutory section is § 

687.071, Fla. Stat. (2010). A usurious contract is unenforceable according to the 

provisions of Section 687.071(7), Fla. Stat. (2010). 

(g) Forbearance agreement - Appellate court upheld summary judgment based 

on Defendant's failure to present any evidence as to the alleged forbearance 

34 



4th Cir 00164

agreement of prior servicer to delay foreclosure until the settlement of his personal 

injury case. Walker v. Midland Mortgage Co., 935 So. 2d at 520. If evidence of 

forbearance is submitted, itmay defeat summary judgment. 

(h) Statute of limitations - Property owner successfully asserted that 

foreclosure filed five years after mortgage maturity date was barred by statute of 

limitations; mortgage lien was no longer valid and enforceable under Section 

95.281(1)(a), Fla. Stat. (2010); American Bankers Life Assurance Co. of Fla. v. 2275 

West Corp., 905 So. 2d 189, 191 (Fla. 3d DCA 2005). 

(i) Failure to pay documentary stamps - Section 201.08, Fla. Stat. precludes 

enforcement of notes and mortgages absent the payment of documentary stamps. 

WRJ Dev., Inc. v. North Ring Limited, 979 So. 2d 1046, 1047 (Fla. 3d DCA 2008). 

However, failure to pay doc stamps may not render the note forever unenforceable. 

The doc stamps may be paid during the litigation and enforcement on the note can 

then proceed. See, Glenn Wright Homes (Delray) LLC v. Lowy, 18 so 3d at 693 (Fla. 4 

DCA 2009), which holds that documentary stamps are not necessarily required prior 

to an action to enforce certain notes. However Glen Wright Homes has been certified 

as conflicting with holdings in several District Courts of Appeal, and the issue remains 

unresolved. 

(1) This is a limitation on judicial authority; not a genuine affirmative defense. 

en Truth in Lending (TILA) violations - Technical violations of TILA do not 

impose liability on lender or defeat foreclosure. Kasket v. Chase Manhattan Mortgage 

Corp., 759 So. 2d 726 (Fla. 4th DCA 2000); 15 U.S.C.A. § 1600. Exception to TILA 

one year statute of limitations applies to defenses raised in foreclosure. Dailey v. 

Leshin, 792 So. 2d 527, 532 (Fla. 4th DCA 2001); 15 u. S. C. A. § 1640(e). 

TILA issues include: 

(1) Improper adjustments to interest rates (ARMS); 

(2) Borrower must be given 2 copies of notice of rescission rights. Written 

acknowledgement of receipt is only a rebuttable, presumption. Cintron v. 

Bankers Trust Co., 682 So. 2d 616 (Fla. 2d DCA 1996). 

(3) TILA rescission for up to 3 years after the transaction for failure to make 
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material disclosures to borrower. Such as, APR of loan, amount financed, total 

payment and payment schedule. Rescission relieves borrower only for 

payment of interest. Must be within three years of closing. 15 U. S. C. § 1601-

166 (1994); Beach v. Great Western Bank, 692 So. 2d 146, 153 (Fla. 1997). 

(a) Wife's homestead interest in mortgaged property gives her right to 

TILA disclosure. Gancedo v. DelCarpio, 17 So. 3d 843, 844 (Fla. 4th DCA 

2009). 

(k) Res judicata - Foreclosure and acceleration based on the same default bars 

a subsequent action unless predicated upon separate, different defaults. Singleton v. 

Greymar Assoc., 882 So. 2d 1004, 1007 (Fla. 2004). 

Additional cases: Limehouse v. Smith, 797 So. 2d 15 (Fla. 4th DCA 2001), 

(mistake); O'Brien v. fed. Trust Bank, F. S. 8., 727 So. 2d 296 (Fla. 5th DCA 1999), 

(fraud, RICO and duress); Biondo v. Powers, 743 So. 2d 161 (Fla. 4th DCA 1999), 

(usury); Heimmermann v. First Union Mortgage Corp., 305 F. 23d 1257 (11th Circ. 

2002), (Real Estate Settlement Procedures Act (RESPA) violations. 

Summary Judgment Hearing 

1. Plaintiff must file the original note and mortgage at or before the summary 

judgment hearing. Since the promissory note is negotiable, it must be surrendered in 

the foreclosure proceeding so that it does not remain in the stream of commerce. 

Perry v. Fairbanks Capital Corp., 888 So. 2d 725, 726 (Fla. 5th DCA 2001). Copies are 

sufficient with the exception that the note must be reestablished. Id. Best practice is 

for judge to cancel the signed note upon entry of summary judgment. 

(a) Failure to produce note - can preclude entry of summary judgment. Nat'l. 

Loan Investors, L. P. v. Joymar Assoc., 767 So. 2d 549, 550 (Fla. 3d DCA 2000). 

Final Judgment 

1. Section 45.031, Fla. Stat. (2010) governs the contents of the final judgment. 

Final Judgment Form 1.996, Fla. R. Civ. P. (2010). 

2. Amounts due - Plaintiff's recovery limited to items pled in complaint or affidavit 

or based on a mortgage provision. 
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3. Court may award costs agreed at inception of contractual relationship; costs 

must be reasonable. Nemours Found. v. Gauldin, 601 So. 2d 574, 576 (Fla. 5th DCA 

1992), (assessed costs consistent with mortgage provision rather than prevailing party 

statute); Maw v. Ablnales, 463 So. 2d 1245, 1247 (Fla. 2d DCA 1985), (award of costs 

governed by mortgage provision). 

4. Checklist for Final Summary Judgment 

(a) Final Judgment: 

(1) Check service, defaults, dropped parties. 

(2) Check for evidence of ownership of note. 

(3) Check affidavits - signed and correct case number/parties. 

(4) Amounts due and costs should match affidavits filed. If interest 

has increased due to resets a daily interest rate should be indicated 

so you can verify it. 

(5) Check principal, rate & calculation of interest through date of 

judgment. 

(6) Late fees - pre-acceleration is recoverable; post acceleration is 

not. Fowler v. First Fed. Sav. & Loan Assoc. of Defuniak Springs, 

643 So. 2d 30, 33 (Fla. 1st DCA 1994). 

(7) All expenses and costs, such as service of process should be 

reasonable, market rates. Items related to protection of security 

interest, such as fencing and boarding up property are 

recoverable ifreasonable. 

(8) Beware - hidden charges & fees for default letters, 

correspondence related to workout efforts. Court's discretion to 

deny recovery. 

(9) Attorney fees must not exceed contract rate with client and be 

supported by an affidavit as to reasonableness. Attorney fee 

cannot exceed 3% of principal owed. § 702.065(2), Fla. Stat. 

(2010). Beware - add-ons for litigation fees - make sure that they 

are not double-billing flat fee. 
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(10) Bankruptcy fees not recoverable - Correct forum is bankruptcy 

court. Martinez v. Giacobbe, 951 So. 2d 902, 904 (Fla. 3d DCA 

2007); Dvorak v. First Family Bank, 639 So. 2d 1076, 1077 (Fla. 5th 

DCA 1994). Bankruptcy costs incurred to obtain stay relief­

recoverable. Nemours, 601 So. 2d at 575. 

(11) Sale date - may not be set in less than 20 days or more than 

35 days, unless parties agree. § 45.031(1)(a), Fla. Stat. (2010), 

JRBL Dev., Inc. v. Maiello, 872 So. 2d 362, 363 (Fla. 2d DCA 2004). 

5. If summary judgment denied, foreclosure action proceeds to trial on contested 

issues. 

(a) Trial is before the court without a jury. § 702.01, Fla. Stat. (2010). 

6. Motion for rehearing - abuse of discretion to deny rehearing where multiple 

legal issues, including prepayment penalties and usury, remain unresolved by the trial 

court. Bonilla v. Yale Mortgage Corporation, 15 So. 3d 943,945 (Fla. 3d DCA 2009) . 

7. After entry of final judgment and expiration of time to file a motion for 

rehearing or for a new trial, the trial court loses jurisdiction of the case. Ross v. 

Damas, 2010 WL 532812 (Fla. 3d DCA Feb. 17, 20l0); 459 So. 2d 435 (Fla. 3d DCA 

1984). Exception: when the trial court reserves in the final judgment the jurisdiction 

of post judgment matters, such as deficiency judgments. Id. 

Right of Redemption 

1. Mortgagor may exercise his right of redemption at any time prior to the 

issuance of the certificate of sale. § 45;0315, Fla. Stat. (2010). 

(a) Court approval is not needed to redeem. Indian River Farms v. YBF 

Partners, 777 So. 2d 1096, 1100 (Fla. 4th DCA 2001); Saidi v. Wasko, 687 So. 2d 10, 

13 (Fla. 5th DCA 1996). 

(b) Court of equity may extend time to redeem. Perez v. Kossow, 602 So. 2d 

1372 (Fla. 3d DCA 1992). 
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2. To redeem, mortgagor must pay the entire mortgage debt, including costs of 

foreclosure and attorney fees. CSB Realty, Inc. v. Eurobuilding Corp., 625 So. 2d 

1275, 1276 (Fla. 3d DCA 1993); §45.0315, Fla. Stat. (2008). 

3. Right to redeem is incident to every mortgage and can be assigned by anyone 

claiming under him. VOSR Indus., Inc. v. Martin Properties, Inc., 919 So. 2d 554, 556 

(Fla. 4th DCA 2006). There is no statutory prohibition against the assignment, 

Including the assignment of bid at sale. 

(a) Right of redemption extends to holders of subordinate interests. Junior 

mortgage has an absolute right to redeem from senior mortgage. Marina Funding 

Group, Inc. v. Peninsula Prop. Holdings, Inc., 950 So. 2d 428, 429 (Fla. 4th DCA 

2007); Quinn Plumbing Co. v. New Miami Shores Corp., 129 So. 690, 694 (Fla. 1930). 

4. Fed. right of redemption - United States has 120 days following the foreclosure 

sale to redeem the property if its interest is based on an IRS tax lien. For any other 

interest, the Fed. government has one year to redeem the property. 11 U. S. C. § 

541, 28 U. S. C. § 959. 

Judicial Sale 

Scheduling the judicial sale 

1. The statutory proscribed time frame for scheduling a sale is "not less than 20 

days or more than 35 days after the date" of the order or judgment. § 45.031(1) (a), 

Fla. Stat. (2010). The statute applies unless agreed otherwise. 

2. Cancellations, continuances and postponements are within the discretion of the 

trial court. Movant must have reasons. Judicial action based on benevolence or 

compassion constitutes an abuse of discretion. Republic Federal Bank v. Doyle, 2009 

WL 3102130 (Fla. 3d DCA 2009), (Appellate court reversed trial court's continuance of 

sale based on compassion to homeowners claiming they needed additional time to sell 

the home). There' should be no across the board policy. But see, Wells Fargo v. 

Lupica, 2010 WL 2218584 (Fla. 5th DCA 6/4/10) - denial of lender's unopposed 

motion to cancel and subsequent motion to vacate sale reversed. Counsel alleged a 

loan modification agreement had been reached. Court rejected asking for evidence of 
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agreement. The Fifth District Court ruled, "There was no basis for the trial court to 

reject Wells Fargo's counsels representation, as an officer of the court, that an 

agreement had been reached." Id. Look at language in motions, "HAMP Review" and 

"loss mitigation" do not constitute an agreement. Incl ude language in the order 

indicating the court's rationale, even if you have a form order. Ask counsel to make 

a personal representation as an "officer of the court." See also, Chemical Mortgage 

v. Dickson, 651 So. 2d 1275, 1276 (Fla. 4th DCA 1995). Error not to cancel sale and 

reschedule where plaintiff did not receive bidding instructions on a federallY­

guaranteed mortgage. However, this case found "no extraordinary circumstances" 

preventing rescheduling. Suggestion: we live in extraordinary times. 

Notice of sale 

1. Notice of sale must be published once a week, for 2 consecutive weeks in a 

publication of general circulation. § 45.031(1), Fla. Stat. (2010). The second 

publication shall be at least five days before the sale. § 45.031(2), Fla. Stat. (2010). 

(a) Notice must include: property description; time and place of sale; case 

style; clerk's name and a statement that sale will be conducted in accordance with 

final judgment. 

(b) Defective notice can constitute grounds to set aside sale. Richardson v. 

Chase Manhattan Bank, 941 So. 2d 435,438 (Fla. 3d DCA 2006); Ingorvaia v. Horton, 

816 So. 2d 1256 (Fla. 2d DCA 2002). 

Judicial sale procedure 

1. Judicial sale is public, anyone can bid. Heilman v. Suburban Coastal Corp., 506 

So. 2d 1088 (Fla. 4th DCA 1987). Property is sold to the highest bidder. 

2. Plaintiff is entitled to a credit bid in the amount due under final judgment, plus 

interest and costs through the date of sale. Robinson v. Phillips, 171 So. 2d 197, 198 

(Fla. 3d DCA 1965). 

3. Amount bid is conclusively presumed sufficient consideration. § 45.031(8), Fla. 

Stat. (2010). 

Certificate of sale 
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1. Upon sale completion - certificate of sale must be served on all parties not 

defaulted. The right of redemption for all parties is extinguished upon issuance of 

certificate of sale. §45.0315, Fla. Stat. (2008). 

2. Documentary stamps must be paid on the sale. §201.02(9), Fla. Stat. (2010). 

The amount of tax is based on the highest and best bid at the foreclosure sale. Id. 

(a) Assignment of successful bid at foreclosure sale - is a transfer of an interest 

in realty subject to the documentary stamp tax. Fla. Admin. Code Rule 12B-4.013(25). 

(Rule 12B-4.013(3) provides that the tax is also applicable to the certificate of title 

issued by the clerk of court to the holder of the successful foreclosure bid, resulting in 

a double stamp tax if the bid is assigned and the assignee receives the certificate of 

title.) 

(b) Assignment prior to foreclosure sale - holder of a mortgage foreclosure 

judgment that needs to transfer title to a different entity and anticipates that the new 

entity would be the highest bidder, should assign prior to the foreclosure sale to avoid 

double tax. 

(c) Documentary stamps are due only if consideration or an exchange of value 

takes place. Crescent Miami Center, LLC. v. Fla. Dept. of Revenue, 903 So. 2d 913, 

918 (Fla. 2005), (Transfer of unencumbered realty between a grantor and wholly­

owned grantee, absent consideration and a purchaser, not subject to documentary 

stamp tax); Dept. of Revenue v. Mesmer, 345 So. 2d 384, 386 (Fla. 1st DCA 1977), 

(based on assignment of interest and tender of payment, documentary stamps should 

have been paid). 

(d) Exempt governmental agencies, which do not pay documentary stamps 

include: Fannie Mae, Freddie Mac, Fed. Home Administration and the Veteran's 

Administration. Fla. Admin. Code Rules 12B-4.014(9)-(11); 1961 Op. Atty. Gen. 061-

137, Sept. 1, 1961. 

Obiection to sale 

1. Any party may file a verified objection to the amount of bid within 10 days. § 

45.031(8), Fla. Stat. (2010). The court may hold a hearing - within judicial discretion. 
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Hearing must be noticed to everyone, including third party purchasers. Shlishey the 

Best v. Citifinancial Equity Services, Inc., 14 So. 3d 1271 (Fla. 2d DCA 2009). 

2. Court has broad discretion to set aside sale. Long Beach Mortgage Corp. v. 

Bebble, 985 So. 2d 611, 614 (Fla. 4th DCA 2008), (appellate court reversed sale -

unilateral mistake resulted in outrageous Windfall to buyer who made de minimis bid). 

The court may consider a settlement agreement in considering whether to vacate a 

sale. JRBL Development, Inc. v. Maiello, 872 So. 2d 362, 363 (Fla. 2d DCA 2004). 

3. Test: sale may be set aside if: 

(1) bid was grossly or startlingly inadequate; and (2) inadequacy of bid 

resulted from some mistake, fraud, or other irregularity of sale. Blue Star Invs., Inc. v. 

Johnson, 801 So. 2d 218 (Fla. 4th DCA 2001); Mody v. Calif. Fed. Bank, 747 So. 2d 

1016, 1017 (Fla. 3d DCA 1999). Mere inadequacy of price is not enough. Arlt v. 

Buchanan, 190 So. 2d 575, 577 (Fla. 1960). Burden on party seeking to vacate sale. 

(a) Plaintiff's delay in providing payoff information cannot be sole basis for 

setting aSide sale. Action Realty & Invs., Inc. v. Grandison, 930 So. 2d 674, 676 (Fla. 

4th DCA 2006). 

(b) Stranger to foreclosure action does not have standing to complain of 

defects in the absence of fraud. REO Properties Corp. v. Binder, 946 So. 2d 572, 574 

(Fla. 2d DCA 2006). 

(c) Sale may be set aside if plaintiff misses sale, based on appropriate showing. 

Wells Fargo Fin. System Fla., Inc. v. GRP Fin. Services Corp., 890 So. 2d 383 (Fla. 2d 

DCA 2004). 

(d) Court may refuse to set aSide sale where objection is beyond statutory 

period. Ryan v. Countrywide Home Loans, Inc., 7453 So. 2d 36, 38 (Fla. 2d DCA 

1999), (untimely motion filed 60 days following the sale). 

Sale vacated 

1. If sale vacated - mortgage and lien "relieved with all effects" from foreclosure 

and returned to their original status. §702.08, Fla. Stat. (2010). 
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r 
(a) Upon readvertisement and resale, a mortgagor's lost redemptive rights ( r 

temporarily revest. YEMC Canst. & Development, Inc., v. Inter Ser, U. S. A., Inc., 884 I ' 
So. 2d 446, 448 (Fla. 3d DCA 2004). 

Post Sale Issues 1I 
Certificate of title 

1. No objections to sale - Sale is confirmed by the Clerk's issuance of the 

certificate of title to purchaser. Title passes to the purchaser subject to parties whose 

interests were not extinguished by foreclosure, such as omitted parties. 

(a) Plaintiff may reforeclose or sue to compel an omitted junior lien holder to 

redeem within a reasonable time. Quinn, 129 So. 2d at 694. 

(b) Foreclosure is void if titleholder omitted. England v. Bankers Trust Co. of 

Calif., N. A., 895 So. 2d 1120, 1121 (Fla. 4th DCA 2005). 

Right of possession 

1. Purchaser has a right to possess the property - upon the issuance of the 

certificate of title, provided the interest holder was properly joined in the foreclosure. 

2. Right of possession enforced through writ of possession. Rule 1.580, Fla. R. 

Civ. P. (2010) 

3. Summary writ of possession procedure: 

(a) Purchaser of property moves for writ of possession; 

(b) The writ can be issued against any party who had actual or constructive 

knowledge of the foreclosure proceedings and adjudication; Redding v. Stockton, 

Whatley, Davin & Co., 488 So. 2d 548, 549 (Fla. 5th DCA 1986); 

(c) Best practice is to require notice and a hearing before issuance of a writ. 

(1) Protecting Tenants at Foreclosure Act of 2009 provides for a 90 day pre­

eviction notice applicable to bona fide tenants. (See following section) 

(d) At hearing, judge orders immediate issuance of writ of possession unless a 

person in possession raises defenses which warrant the Issuance of a writ of 

possession for a date certain; 
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(e) The order for writ of possession is executed by the sheriff and personal 

property removed to the property line. 

Protecting Tenants at Foreclosure Act of 2009 

1. Federal legislation, known as Senate Bill 896, P. L. 111-22, provides for a 

nationwide 90 day pre-eviction notice requirement for bona fide tenants in foreclosed 

properties. 

2. The application of the new law is restricted to any dwelling or residential 

property that Is being foreclosed under a federally-related mortgage loan as defined 

by Section 3 of the Real Estate Settlement Procedures Act of 1974 (12 U. S. C. 2602). 

In 'short, the originating lender must be the Federal National Mortgage Association 

(FNMA), the Government National Mortgage Association (GNMA), the Federal Home 

Loan Mortgage Corporation or a financial institution insured by the Federal 

Government. 

2. Three prerequisites must be satisfied to qualify as a bona fide tenant under the 

new Act: 

(1) The tenant cannot be the mortgagor or a member of his 

immediate family; 

(2) The tenancy must be an arms length transaction; and 

(3) The lease or tenancy requires the receipt of rent that is not 

substantially lower than the fair market rent for the property. 

4. The buyer or successor in interest after foreclosure sale must provide bona fide 

tenants: 

(a) With leases - the right to occupy the property until the expiration 

of the lease term. The exception is if the buyer intends to occupy 

the property as a primary residence, in which case he must give 

90 days notice. 

(b) Without leases - the new buyer must give the tenant 90 days 

notice prior to lease termination. 
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5. The single other exception to the foregoing is Section 8 Housing. In this case, 

the buyer assumes the interest of the prior owner an·d the lease contract. The buyer 

cannot terminate in the absence of "good cause." 

6. This provisions of the new law went into effect on May 20, 2009. The bill 

sunsets on 12/31/2012. 

Disbursement of Sale Proceeds 

Surplus 

1. Surplus - the remaining funds after payment of all disbursements required by 

the final judgment of foreclosure and shown on the certificate of disbursements. § 

45.032(1)( c), Fla. Stat. (2010). Disbursement of surplus funds is governed by 

Section 45.031, Fla. Stat. (2010). 
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2. Entitlement to surplus is determined by priority; in order of time in which they 

became liens. Household Fin. Services, Inc. v. Bank of Am., N. A., 883 So. 2d 346, 

347 (Fla. 4th DCA 2004). It is the duty of the court to prioritize the interests of the 

competing junior lien holders and the amounts due each. Citibank v. PNC Mortgage (. 

Corp. of America, 718 So. 2d 300, 301 (Fla. 2d DCA 1998). 

L 
[J 
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(a) Default does not waive lienholder'S rights to surplus funds. Golindano v. 

Wells Fargo Bank, 913 So. 2d 614 (Fla. 3d DCA 2005). A junior lienholder has priority 

over the property holder for surplus funds. Id., 615. 

(b) A senior lienholder is not entitled to share in surplus funds. Garcia v. 

Stewart, 906 So. 2d 1117, 1121 (Fla. 4th DCA 2005), (senior lienholder liens 

unaffected; improper party to junior lienholder foreclosure). 

(c) Entitlement to balance of surplus after payment of priority interests -

payable to the record owner as of the date of the filing of the lis pendens. Suarez v. 

Edgehil/, 2009 WL 3271350 (Fla. App. 3d DCA Oct. 14, 2009). 

Deficiency Judgment 

1. Deficiency - is the difference between the fair market value of the security 

received and the amount of the debt. Mandell v. Fortenberry, 290 So. 2d 3, 6 (Fla. 

1974); Grace v. Hendricks, 140 So. 790 (Fla. 1932). 
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2. A deficiency can be obtained only if a request for that relief is made in the 

pleadings and if personal jurisdiction has been obtained over the defendant or 

defendants against whom the deficiency is sought. Bank of Florida in South Florida . 

v. f(eenan, 519 So. 2d 51, 52 (Fla. 3d DCA 1988). The granting of a deficiency 

judgment is the rule rather than the exception. Thomas v. Premier Capital, Inc., 906 

So. 2d 1139, 1140 (Fla. 3d DCA 2005). 

(a) Deficiency judgment not allowable if based on constructive service of 

process. 

(b) New service of process on defendant was not required for deficiency 

judgment where personal jurisdiction had been originally conferred by service of 

foreclosure complaint. L. A. D. Property Ventures, Inc. v. First Bank, 2009 WL 

3270846 (Fla. App. 2d DCA Oct. 14, 2009). "The law contemplates a continuance of 

the proceedings for entry of a deficiency judgment as a means of avoiding the 

expense and inconvenience of an additional suit at law to obtain the balance of the 

obligation owed by a debtor." Id. 

3. Trial court has discretion to enter deficiency decree. § 702.06, Fla. Stat. 

(2008); Thomas, 906 So. 2d at 1140. The court needs to hold an evidentiary hearing. 

Merrill v. Nuzum, 471 So. 2d 128, 129 (Fla. 3d DCA 1985). The court can enter a 

default judgment provided the defendant was properly noticed. Semlar v. Savings of 

Florida, 541 So 2d 1369, 1370 (Fla. 4th DCA 1989). 

(a) The exercise of discretion in denial of a defiCiency decree must be 

supported by disclosed equitable considerations which constitute sound and sufficient 

reasons for such action. Larsen v. Allocca, 187 So. 2d 903, 904 (Fla. 3d DCA 1966). 

4. A cause of action for deficiency cannot accrue until after entry of final 

judgment and a sale of the assets to be applied to the satisfaction of the judgment. 

Chrestensen v. Eurogest, Inc., 906 So. 2d 343, 345 (Fla. 4th DCA 2005). The amount 

of deficiency is determined at the time of the foreclosure sale. Estepa v. Jordan, 678 

So. 2d 878 (Fla. 5th DCA 1996). The amount bid art foreclosure sale is not conclusive 

evidence of the property's market value. Century Group, Inc. v. Premier Financial 

Services, 724 So. 2d 661, (Fla. 2d DCA 1999). 
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(a) The appraisal determining the fair market value must be properly admitted 

into evidence and be based on the sale date. Flagship State Bank of Jacksonville v. 

Drew Equipment Company, 392 So. 2d 609, 610 (Fla. 5th DCA 1981). 

(b) The formula to calculate a deficiency judgment is the final judgment of 

foreclosure total debt minus the fair market value of the property. Morgan v. Kefly, 

642 So. 2d 1117 (Fla. 3d DCA 1994). 

(c) The amount paid by a mortgage assignee for a debt is "legally irrelevant" 

to the issue of whether the assignee is entitled to a deficiency award after a 

foreclosure sale. Thomas, 906 So. 2d at 1141. 

4. Burden: The secured party has the burden to prove that the fair market value 

of the collateral is less than the amount of the debt. Chidnese v. McCoflem, 695 So. 

2d 936, 938 (Fla. 4th DCA 1997), Estepa 678 So. 2d at 878. However, the Third 

District Court has held that the burden is on the mortgagor resisting a deficiency 

judgment to demonstrate that the mortgagee obtained property in foreclosure worth 

more than the bid price at the foreclosure sale. Addison Mortgage Co. v. Weit, 613 

So.2d 104 (Fla. 3d DCA 1993). See also, Thunderbird, Ltd. v. Great American Ins. 

Co., 566 So. 2d 1296, 1299 (Fla. 1st DCA 1990), (court held that introduction of the 

certificate of sale from the foreclosure sale showing that the bid amount at the 

foreclosure sale was less than the amount of the debt shifted the burden to the 

mortgagee to go forward with other evidence concerning the fair market value of the 

property.) 

5. Denial of deficiency decree in foreclosure suit for jurisdictional reasons, as 

distinguished from equitable grounds, is not res judicata so as to bar an action for 

deficiency. Frumkes v. Mortgage Guarantee Corp., 173 So. 2d 738, 740 (Fla. 3d DCA 

1965); Klondike, Inc. v. Blair, 211 So. 2d 41,42 (Fla. 4th DCA 1968). 

6. Reservation of jurisdiction in the final judgment of foreclosure - If jurisdiction is 

reserved, new or additional service of process on defendant is not required. Estepa, 

678 So. 2d at 878. The motion and the notice of hearing must be sent to the attorney 

of record for the mortgagor. Id., NCNB Nat'l. Bank of Fla. v. Pyramid Corp., 497 So. 

2d 1353, 1355 (Fla. 4th DCA 1986), (defaulted defendant entitled to notice of 
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deficiency hearing). However, the motion for deficiency must be timely filed. If 

untimely, the deficiency claim could be barred upon appropriate motion by the 

defendant under Rule 1.420(e), Fla. R. Civ. P. (2010), Frohman v. Bar-Or, 660 So. 2d 

633,636 (Fla. 1995); Steketee v. Ballance. Homes, Inc., 376 So. 2d 873, 875 (Fla. 2d 

DCA 1979). 

(a) No reservation of jurisdiction in the final judgment - motion for deficiency 

must be made within ten (10) days of issuance oftitle. Frumkes, 173 at 740. 

(b) The lender can file a separate action for post-foreclosure deficiency. 

Section 702.06, Fla. Stat (2010). In a separate action, the defendant has the right to 

demand a trial by jUry. Hobbs v. Florida First Nat. 'l Bank of Jacksonville, 480 So. 2d 

153,156 (Fla. 1st DCA 1985); Bradberry v. Atlantic Bank of St. Augustine, 336 So. 2d 

1248, 1250 (Fla. 1st DCA 1976), (no jury trial right within foreclosure action). Section 

55.01(2), Fla. Stat. (2010) mandates that final judgments in a separate action for 

deficiency contain the address and social security number of the judgment debtor, if 

known. This requirement is not imposed in a mortgage foreclosure action, in which 

an in rem judgment is sought. 

7. Statute of limitations -

(a) A deficiency judgment or decree is barred when an action on the debt 

secured by the mortgage is barred. Barnes v. Escambia County Employees Credit 

Union, 488 So. 2d 879, 880 (Fla. 1st DCA 1986), abrogated on other grounds. 

(b) Section 95.11, Fla. Stat. (2010) imposes a five-year statute of limitations 

for a foreclosure deficiency judgment. 

(c) "A cause of action for deficiency does not accrue, and thus the statute of 

limitations does not begin to run, until the final judgment of foreclosure and 

subsequent foreclosure sale." Chrestensen, 906 So. 2d at 345 . 

8. There are statutory limitations imposed on a deficiency judgment when a 

purchase money mortgage is being foreclosed. Section 702.06, Fla. Stat. (2010) 

includes language that impairs the entitlement to a deficiency judgment with respect 

to a purchase money mortgage, when the mortgagee becomes the purchaser at 

foreclosure sale. SpeCifically, this statutory limitation provides: "the complainant shall 

48 



4th Cir 00178

also have the right to sue at common law to recover such deficiency, provided no suit 

at law to recover such deficiency shall be maintained against the original mortgagor in 

cases where the mortgage is for the purchase price of the property involved and 

where the original mortgagee becomes the purchaser thereof at foreclosure sale and 

also is granted a deficiency decree against the original mortgagor." Essentially, if the 

lender purchases the subject property he has not incurred the damages and in fact 

may recoup or profit at a later sale. See also, United Postal Savings Ass'n v. 

Nagelbush, 553 So. 2d 189(Fla. 3d DCA 1989), Taylor v. Prine, 132 So. 2d 464, 465 

(Fla. 1931). 

(a) One Florida court ruled in a case where the purchase money mortgagee 

was also the purchaser that the "all important distinction" in the case was that "the 

purchaser at the foreclosure sale was not the mortgagee but... an utter stranger to 

the parties," a third party purchaser, warranting reversal of the trial court's denial of 

deficiency judgment. Lloyd v. Cannon, 399 So. 2d 1095, 1096 (Fla. 1st DCA 1981). 

Bankruptcy 

1. The automatic stay provisions of 11 U. S. C. §362 enjoins proceedings against 

the debtor and against property of the bankruptcy estate. 

(a) To apply, the subject real property must be listed in the bankruptcy 

schedules as part of the estate. 11 U. S. C. § 541. 

2. Foreclosure cannot proceed until the automatic stay is lifted or terminated. If 

property ceases to be property of the bankruptcy estate, the stay is terminated. 

(a) The automatic stay in a second case filed within one year of dismissal of a 

prior Chapter 7, 11 or 13 automatically terminates 30 days after the second filing, 

unless good faith is demonstrated. 11 U. S. C. § 362(c)(3). 

(b) The third filing within one year of dismissal of the second bankruptcy case, 

lacks entitlement to the automatic stay and any party in interest may request an order 

c:onfirming the inapplicability of the automatic stay. 

(c) Multiple bankruptcy filings where the bankruptcy court has determined that 

the debtor has attempted to delay, hinder or defraud a creditor may result in the 
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imposition of an order for relief from stay in subsequent cases over a two year period. 

11 U. S. C. §362(d)(4). 

3. Debtor's discharge in bankruptcy only protects the subject property to the 

extent that it is part of the bankruptcy estate. 

4. Foreclosure cannot proceed until relief from automatic stay is obtained or 

otherwise terminated, or upon dismissal of the bankruptcy case. 

Florida's Expedited Foreclosure Statute 

1. Enacted by § 702.10, Fla. Stat. (2010). 

2. Upon filing of verified complaint, plaintiff moves for immediate review of 

foreclosure by an order to show cause. (These complaints are easily distinguishable 

from the usual foreclosure by the order to show cause). 

(a) The failure to file defenses or to appear at the show cause hearing 

"presumptively constitutes conduct that clearly shows that the defendant has 

relinquished the right to be heard." Id. 

3. Not the standard practice among foreclosure practitioners, due to limitations: 

(a) Statute does not foreclose junior liens; 

(b) Procedures differ as to residential and commercial properties; and 

(c) Statute only provides for entry of an in rem judgment; a judgment on the 

note or a deficiency judgment cannot be entered under the show cause procedure. 

Common Procedural Errors 

1. Incorrect legal description contained in the: 

(a) Original mortgage - requires a count for reformation. An error in the legal 

description of the deed requires the joinder of the original parties as necessary parties 

to the reformation proceedings. Chanrai Inv., Inc., v. Clement, 566 So. 2d 838, 840 

(Fla. 5th DCA 1990). 

(b) Complaint and lis pendens - requires amendment. 

(c) Judgment - Rule 1.540 (a), Fla. R. Civ. P. (2010) governs. For example, an 

incorrect judgment amount which omitted the undisputed payment of real estate 
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taxes could be amended. LPP Mortgage Ltd. v. Bank of America, 826 So. 2d 462, 463 

(Fla. 3d DCA 2002). 

(d) Notice of Sale - requires vacating the sale and subsequent resale of 

property. Hyte Development Corp. v. General Electric Credit Corp., 356 So. 2d 1254 

(Fla. 3d DCA 1978). 

(e) Certificate of title - a "genuine" scrivener's error in the certificate of title 

can be amended. However, there is no statutolY ba?is for the court to direct the clerk 

to amend the certificate of title based on post judgment transfers of title, faulty 

assignments of bid or errors in vesting title instructions. 

(1) An error in the certificate of title which originates in the mortgage and is 

repeated in the deed and notice of sale requires the cancellation of the certificate of 

title and setting aside of the final judgment. Lucas v. Barnett Bank of Lee County, 705 

So. 2d 115 (Fla. 2d DCA 1998). (For example, plaintiff's omission of a mobile home 

and its vehicle identification number (VIN) included in the mortgage legal description, 

but overlooked throughout the pleadings, judgment and notice of sale, cannot be the 

amended in the certificate of title.) Due process issues concerning the mobile home 

require the vacating of the sale and judgment. 

Mortgage Workout Options 

1. Reinstatement: Repayment of the total amount in default or payments behind 

and restoration to current status on the note and mortgage. 

2. Forbearance: The temporary reduction or suspension of mortgage payments. 

3. Repayment Plan: Agreement between the parties whereby the homeowner 

repays the regularly scheduled monthly payments, plus an additional amount over 

time to reduce arrears. 

4. Loan Modification: Agreement between the parties whereby one or more of 

the mortgage terms are permanently changed. 

5. Short Sale: Sale of real property for less than the total amount owed on the 

note and mortgage. 
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(a) If the lender agrees to the short sale, the remaining portion of the 

mortgage debt, (the difference between the sale price of the property and mortgage 

balance, the deficiency), may be forgiven by the lender. 

(1) Formerly, the amount of debt forgiven was considered income 

imputed to the seller and taxable as a capital gain by the IRS. 

Parker Delaney, 186 F. 2d 455, 459 (1st Cir. 1950). However, 

federal legislation has temporarily suspended imputation of income 

upon the cancellation of debt. 

6. Deed-in-Iieu of Foreclosure: The homeowner's voluntary transfer of the 

home's title in exchange for the lender's agreement not to file a foreclosure action. 

Revised 6/10/10 
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Help for America's Homeowners MAKING HOME AFFORDABLE 

/ 

---.~-- --'-

.' A requirement that servicersmust cortsicl~r botrowersirr active oarikruPt~Y iJrI-tAMP if 
·a request is received fromtliebortower~ borrower's counserbr]jaillcrUpfcftrust~e~' ......... . .. . 

• . Clarification of the· requil'ementthat servicers . use reasonable ~ffortstoobtain~pjJto~~1 . 
from investors to partiCipate in HAMP.· . . .... ~. 
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.) Succes:st\Il ytt\>r% by .. a 

The serviceds not requiredt(j send an . Package if; as a reSl,iltbf discussions with the 
borrower, the servicerdetermines thatth.e does not meet the basic eligibility criteriafor . 
RAMP as des<;ribed in SupplejUentai O~-O 1, or the setvicer4etermines that the 

. b01T6Wer's monthly mort~ag" obligation (including principal interest, taxes, insurance and' 
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PrQhibition on Refl;lrraland Sale. .. .. 
A. sl)r. Vkl;lf may not tefe .. r any loan to forec1osureor.col1duct a schedule4foreclosure sale unless 
artduntil adeast ()rieofthe followil1gcirci.tmstaIlcesl)xists: . . ... 

. - , .. , 

• The bpiro~er isevllll.lated for. HAMPandis determined to be iIieligibleJpr the progral11; 
or 
.- - -, - -. ',--- - - --', . . . -

. . 

• Thebottower is dffereda tri!i1 period plan, but fails to make a tria:lperi9d' payment by 
the last day of the mOllth in Whichsuchp~)'mentis due; or .. . 

• The •. servicerhas .. ·establishedrightparty ... contact,hassentat.·leclst ..• nvpYvritt'enre~4ests· 
asking .the· borro,¥.er to}suPRlyrY9\lire~illfbrl11iiti9tlln aqcordailceWitlUhisSupplemental 
Directive andhas othenvise satisfied the ReaS9I1abll).EffoJ:1: solicitati9n stan dal'd;andtlie··· 
borrower failed to respond by the dates·hi:dicated in those teqWsts;.or .. ...., . 

'-:' _,', - -_', -" "_''''' .,,' -',' ' ___ .,'_.-,;,' ,: , _____ ; _, •. ,',-_--_' .': ___ " , ·c_ 

. ...T1ie.seF\'iCer,/hllssati~~ecl.tMR,e~()¥iaBle .... ef'f()r[ ;SbHcitkiibh~~i;J~J Wit1i6u{ -
l)$tablishil1grightpartY'Cpntact;Or.,; .' ..;. .;,. . ,.,-,..' 

-:~.',::<c~.- ':_'-:<':~_'''i "'-' ~:';;~.-:j;->.- 'c:).-,,~:~-:::, t){~;F~tv~' '-~~;'-:)->: ,';,;.:{~_,?~>.-:---

.•.•... ·.~~~I}&hli~;~~~t~h:~~~~W~~f~i~~4~Wt~~~~~th~:~1~ti~~{r~1~~lfi~~wM~~1f~~!~~~g············ 
_ -~:-:--'j _-. _ ; " ~ ____ .'_ '~'-" ;::'-~ ~;.::' J': 

. Borrl}"'~fRes~bns~p~rili(l·.· .......•..........•.•..•.. > .>'>.·.· .... ·c .....•.•...•..•.....•......••..•.....••.• ?.':..... .•...........•............. 
Supplel11ental[>irective .Q9-(j8 .g<:~cfibe·s .• cii,tlum$~aJi~esjn .• whiChaWJltten.No.u-APVrgya!"N"0t!Ctl.·. 
must •. be·provided .• t9 •••. botrowers·"'ho •• Mve.nQt.&ee,llappJoy¢d .. forHAMJ.>·.··th,e •. s~tVic¢rniay, .• iIot 
conduct a forl)closu.~e§al(l Within the.' 3 Q:~illef1dar<l(lysafttlr thedatl)bfaNon: Ap.pr()"ar~o~ceor 
any ·Ion~er .. periot\ recwifed.·torevie",wpp!elJ;Ientalmaterial provid.e,d by th~pprr()'Yermre!lP@Se 

ito ." a . N()Il,ApprovaF N()ficeunless .. tl1~'reilso)1fornori-approval. is·OyjneHgibr~lIlortgage • 
• (2) ineligible propert)r, .. (3).offel'·l1of·accepted Byborrower/request witht!rawU·b!'( 4)tlJe1omr\Vas . 
previouslymodifiet\under HAM!,;' . .... .......... . ... . 

A.model clause .describing these rights is attached as Exhibit A..lJseoftli{m-9t\elclausejs 
optional; however, it illustrates thelevet6fs~ecificityJhatis deemed t() be in cOnlpIiancewith 
the language requiremel1tS of this Supplemental r;>irective. .. . . . 

;- - ,-'-- ---,' . ' 

HaltofExistingF'1reclosure A.ctions.Dllritlga'FrlaIPeriod Based QnY~l'ifiea l~11:9me . . ... . 
With respect to a borrower who suBmits a request for HAMP oonsideration after a loan bas been 
referred to foreclosure, theservicersh!i1l,iliinlediatelyuponthe borrower's acceptance of a trial . 

. period .plan . based on .verifiedincome as ~escripedinSupplemeIital pirective 10-0 1.,md fortl1e 
duration of the. trial period,. take those actions within its authority that are necessary to halt 
further activity and events )n the {Qreclosureprocess,whetherjudicial ornoll':iudicial,includiIig 
but not limited to refraining fromschet\uling a sale Or causing a judgment to be entered. . . . 

The servicer shall not be in violation of this instruction to the extent that: (a) a court with 
jurisdiction over the foreclosure proceeding (if any),otthebankruptcy couttinahankruptcy 
case, or the public official charged with carrying out the activity ore"ent, fails or refuses to halt 
some or all activities or events in the matter after the servicet has made reasonable efforts to 
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) 
explains, .indear language, theco.\lcurrent modification and foreclosure processes and . 
that states that even though certain forecIosureactivities .may continue, th~holTlewi1lnot 
be sold at it fQreclosure sak while the borrower is being considered forHAMP or while 
the borrower' iSl11akingpayments' under. a tdal. period plan. MoMllanguage for .this 
notificatio.\lis.itttach~d as E~hibitB. LJseoft)JJ~ modella.!lgtlageis()pii9nal;how~ver, it .' 
iIIustrates the)eve!ofspecifioity that isgeeniecitohe i!1.compfi~ce. withthe lailgllage 
requirements of :thIs SuppiementalD{recti;ve:' '. . . . . 

• Forecl!lsur¢Attorlleyffruste.eCmlunUlllcati!lll.. ..S~rYicersmusraevelolYan4 
implement written po1idesandJ)rocedure~JQ provide notification to their foreclosllre' 
attorney/U;ustee· regaraing;abortow.er'sMAMp;statHS,· includitlg .·whethertheborro\Yer. is . 
• potentially .. ~ligtble . .for.Jff;\MP (andissllPje().tto .. the I3Qrrower $olicitatitjhreqjJirellleht.s • 
· of thi$,SuP]JlemeRtatbire¢ii~e)i.ancl .• t"hether •• thebottowetjs· .•. bdng.e\'a!uatedfo~, .•. Qfis· 
cUrtently··.in, ·~.·HAMP.trlalper!odplan,Setvic~rsmust ··cnsurethNtheJI'.,M'ecloswe. 
attpl'11ey /trust~eddheresto3tll.·()f the.reqtlit~file\lts .. of ·tltis~tlpplel11~~ti\IBir~<itiv~Wit~ .............. . 

• respeqt '.' Io . Tet~Jtal'" to, ,. foreclQs\lre;.stayofforey!os\lfe ·.··ac~iQri.s .&ndi'§i:f~p~n~iollof·· .... . 

for~dQ§utes*~.:·· .... , .··· .. ·f' "', .••.... . • .,.'i::j:·,.'iC}'C"C·· ..... . ""i 
". ·'Qertifi!!at,iolJ~riott!l·~iife~i9~·$ii; .. §.~~iCe~s~~s~~~y~1~~~aJm~ietii~!1rWrl~¥~{"' ';i" 

proQed1,lres.IlPPlic~h'etfJ~~Il.·!J.t~ntpl>tt:nt~!J.Ui<;)igi.91~{or;ItA;!Ylf.(a.rldi1!r.~;···· ... ·. " 'if ..... . 
toth~~~rt()w.~tSqli~ih{ti9~r$S . .... ·:d~1~is~u~plcYm~nfN.~it~~tiY~),tll::···· 
servicerto providet? the fore~t.. •........ ......... ...... . ....s!e.<;a\Vfi~enFeititicatiQ '.' > ..•.. 

.• thefivecircul11stafrces~ijndertl{e:tl"iOllil tlQR ;o11~efernil 'M.'d$~le"· ..•. ' ." ............. of/this .•.• 
. . ... ·Supplemental.Qir¢ctive~i.;ist~;~nd.(ii) ·.~1.19tl1!taYaifable:iQ$$n1jtigatiol1·!J.tteri1~tives'ha'Le .' 
· beene,.hallsted~t1glln()Wforeel~S~reOg1(;?11)e9ouldnot.:~e.ieacIi~(j. '·.&l1i~;;;c~~if!c~ti(jn .. , .. 
must be .. prQvided. no s00ti<;litMnseyen.bllsihess days prior tp.thescheduled(otec1osure. 
saledate~tli~. j)eacl1i~e)M\lt1Xe.l!tj#lSiol1tlieteof. .·.·c ••• ? ..... 

- ~ - ; --.' 

Bo.rrowers InBankruplcy: 

~orrowers in activeCh!J.Pter 7 ol'fJhaptet J3hanlcruptcy cases mustb~consideredfofI-1AK4Pif 
.thehorrower,z borrowilr's callnse! orbankrtiPtcy~t\stee sUbihitsare~.uesttotheservicer. With. 
the borrower's pennission,a. b\lhkniptcy trllsteemay contact the.serviqerto r,eqt!ySla HAMP 
lUodification.. Servicers are 'no(reqljired to$oliCitthese.··borrowers· .proaGtivelyf6rHAM~. 
Borrowers who are in atrial periodplanandsllb~eqllentIy file for bankruptcy may .. natbedenled 
a HAMP modification on the basis of tlieba.nJqllPtcyfilil1g. The servigeran1its~Ojlnsel must 
work with the. borrower or bOrl'ower's counsel to obtain anycourtilnd!ortrustee.~pprovals . 
required in accordance withlQcal ;()OUrt rures~nd procedures. SetviQersshould extend the trial 
period planasneQessatyto. aCCOfJjm<;>date delays in obtaining court approvals Qrre6eiving afnll 
.remittance of the borrower's tria:lperiod.paymentswhentheyaremade to. attust~i[,butthey are 
not required to extend the trial perlodbeyol1d t\¥o months, resulting ina total f1ve-monthtrial· 

2 Where the borrower fiIed the banknjpttYpro se, (",ithoutan attorney), it isrec9mmended thai the servicer provide 
infomlationrelating to. the availability Of a HAMP modification to the borrower with a copy.to the bimkruptcy' 
trustee. This communication should not imply that it is in any wayan attemptto collect a debt. Servicets must 
consult their legal counsel for apprOpriate language. .. . . 
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) Questious 
CallXXX.XXX.XXXX if you <;annot afford to make your trial periodpaYl1lents,but want to 
remain in your home. Orifyou have decided toleave your home, contact us-we Iiaveother 
options that ll1liy.be(lble t()helpyou. (lvoiq foreclosure. Additionally, if.you /laveaqy.questions . 
about the foreslosure (orollier legaLnoticesth(ltyOu receiye), ple[lSeeaIL~s ~forassiStance. You ... . 

.can!!lsocallthe Home9~netC$HOPETMH()t1ineitt J.888-99S.HOPE( 4673)jfyouneedfurt\ier· 
·c()unseliJi~. Theyofferft~eHUp-cettitiedcQlIn::,eling services inEnglish(\ndSpanish,andcalJ.· 
heIpanswerany eJ.llestionsyou \i(lve.·· .. .. . . . . 
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