Disbursement of Sale Proceeds

Surplus

1, Surplus - the remaining funds after payment of all disbursements required by
the final judgment of foreclosure and shown on the certificate of disbursements. §
45.032(1)(c), Fla. Stat. (2010). Disbursement of surplus funds is governed by
Section 45.031, Fla. Stat. (2010).

2. Entitlement to surplus is determined by priority; in order of time in which they
became liens. Household Fin, Services, Inc. v. Bank of Am., N. A., 883 So. 2d 346,
347 (Fla. 4th DCA 2004). It is the duty of the court to prioritize the interests of the
competing junior lien holders and the amounts due each. Citibank v. PNC Mortgage
Corp. of Amerfca, 718 So. 2d 300, 301 (Fla. 2d DCA 1998).

(a) Default does not waive lienholder’s rights to surplus funds. Gofindano v.
Wells Fargo Bank, 913 So. 2d 614 (Fla. 3d DCA 2005). A junior lienholder has priority
over the property holder for surplus funds. Id., 615.

(b) A senior lienholder is not entitled to share in surplus funds. Garcia v.
Stewart, 906 So. 2d 1117, 1121 (Fla. 4th DCA 2005), (senior lienholder liens
unaffected; improper party to junior lienholder foreclosure).

(c) Entitlement to balance of surplus after payment of priotity interests -
payable to the record owner as of the date of the filing of the lis pendens. Swarez v.
Edgehil], 2009 WL 3271350 (Fla. App. 3d DCA Oct. 14, 2009).

Deficiency Judgment

1. Deficiency - is the difference between the fair market value of the security
received and the amount of the debt. Mandell v. Fortenberry, 290 So. 2d 3, 6 (Fla.
1974); Grace v. Hendricks, 140 So. 790 (Fla. 1932).

2. A deficiency can be obtained only if a request for that relief is made in the
pleadings and if personal jurisdiction has been obtained over the defendant or
defendants against whom the deficiency is sought.  Bank of Florida fn South Florida
v. Keenarn, 519 So. 2d 51, 52 (Fla. 3d DCA 1988). The granting of a deficiency
judgment is the rule rather than the exception. 7homas v. Premier Capital, Inc,, 906
So. 2d 1139, 1140 (Fla. 3d DCA 2005).
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(a) Deficiency judgment not allowable if based on constructive service of
process.

(b) New service of process on defendant was not required for deficiency

judgment where personal jurisdiction had been originally conferred by service of
foreclosure complaint. L. A. D. Property Ventures, Inc. v. First Bank, 2009 WL
3270846 (Fla. App. 2d DCA Oct. 14, 2009). “The law contemplates a continuance of
the proceedings for entry of a deficiency judgment as a means of avoiding the
expense and inconvenience of an additional suit at law to obtain the balance of the
obligation owed by a debtor.” /d,
3. Trial court has discretion fo enter deficiency decree. § 702.06, Fla. Stat.
(2008); Thomas, 906 So. 2d at 1140. The court needs to hold an evidentiary hearing.
Merrill v. Nuzum, 471 So. 2d 128, 129 (Fla. 3d DCA 1985). The court can enter a
default judgment provided the defendant was properly noticed. Sem/ar v. Savings of
Florida, 541 So 2d 1369, 1370 (Fla. 4th DCA 1989).

(a) The exercise of discretion in denial of a deficiency decree must be
supported by disclosed equitable considerations which constitute sound and sufficient
reasons for such action. Larsen v. Aflocca, 187 So. 2d 903, 904 (Fla. 3d DCA 1966).
4, A cause of action for deficiency cannot accrue until after entry of final
judgment and a sale of the assets to be applied to the satisfaction of the judgment.
Chrestensen v. Eurogest, Inc., 906 So. 2d 343, 345 (Fla. 4th DCA 2005). The amount
of deficiency is determined at the time of the foreclosure sale. Estepa v. Jordan, 678
So. 2d 878 (Fla. 5th DCA 1996). The amount bid art foreclosure sale is not conclusive
evidence of the property’s market value. Ceniury Group, Inc. v. Premier Fianacial
Services, 724 So. 2d 661, (Fla. 2d DCA 1999).

(a) The appraisal determining the fair market value must be properly admitted
into evidence and be based on the sale date. Fagship State Bank of Jacksonville v.
Drew Fquipment Company, 392 So. 2d 609, 610 (Fla. 5th DCA 1981).

(b} The formula to calculate a deficiency judgment is the final judgment of
foreclosure total debt minus the fair market value of the property. Morgan v. Kelly,
642 So. 2d 1117 (Fla. 3d DCA 1994).
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{c) The amount paid by a mortgage assignee for a debt is "legally irrelevant”
to the issue of whether the assignee is entitled to a deficiency award after a
faoreclosure sale, Thomas, 906 So. 2d at 1141.
4, Burden: The secured party has the burden to prove that the fair market value
of the collateral is less than the amount of the debt. Chidnese v. McCollem, 695 So.
2d 936, 938 (Fla. 4th DCA 1997), Fstepa 678 So. 2d at 878. However, the Third -
District Court has held that the burden is on the mortgagor resisting a deficiency
judgment to demonstrate that the mortgagee obtained property in foreclosure worth
more than the bid price at the foreclosure sale. Addison Morigage Co. v. Weit, 613
So.2d 104 (Fla. 3d DCA 1993). See also, Thunderbird, Ltd. v. Greal American Ins.
Co,, 566 So. 2d 1296, 1299 (Fla. 1st DCA 1990), (court held that introduction of the
certificate of sale from the foreclosure sale showing that the hid amount at the
foreclosure sale was less than the amount of the debt shifted the burden to the
mortgagee to go forward with other evidence concerning the fair market value of the
property.)
5. Denial of deficiency decree in foreclosure suit for jurisdictional reasons, as
distinguished from equitable grounds, is not res judicata so as to bar an action for
deficiency. Frumkes v. Mortgage Guarantee Corp., 173 So. 2d 738, 740 (Fla. 3d DCA
1965); Klondike, Inc. v. Blair, 211 So. 2d 41, 42 (Fla. 4th DCA 1968).
6. Reservation of jurisdiction in the final judgment of foreclosure — If jurisdiction is
reserved, new or additional service of process on defendant is not required. Estepa,
678 So. 2d at 878. The motion and the notice of hearing must be sent to the attorney
of record for the mortgagor. Id., NCVB Nat?l. Bank of Fa. v. Pyramid Corp., 497 So.
2d 1353, 1355 (Fla. 4th DCA 1986), (defaulted defendant entitled to notice of
deficiency hearing). However, the motion for deficiency must be timely filed. If
untimely, the deficiency claim could be barred upon appropriate motion by the
defendant under Rule 1.420(e), Fla. R. Civ. P. (2010), Frohman v. Bar-Or, 660 So. 2d
633, 636 (Fla. 1995); Steketee v. Ballance. Homes, Inc., 376 So. 2d 873, 875 (Fla. 2d
DCA 1979).
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{a) No reservation of jurisdiction in the final judgment - motion for deficiency
must be made within ten (10) days of issuance of title. Frumkes, 173 at 740.

(b) The lender can file a separate action for post-foreclosure deficiency.
Section 702.06, Fla. Stat (2010). In a separate action, the defendant has the right to
demand a trial by jury. Hobbs v. Florida First Nat.7 Bank of Jacksonville, 480 So. 2d
153, 156 (Fla. 1st DCA 1985); Bradberry v. Atlantic Bank of St. Augustine, 336 Sa. 2d -
1248, 1250 (Fla. 1st DCA 1976}, (no jury trial right within foreclosure action). Section
55.01(2), Fla. Stat. (2010) mandates that final judgments in a separate action for
deficiency contain the address and social security number of the judgment debtor, if
known. This requirement is not imposed in a mortgage foreclosure action, in which
an /n rem judgment is sought.

7. Statute of limitations -

(a) A deficiency judgment or decree is barred when an action on the debt
secured by the mortgage is barred. Barnes v. Escambia County Employees Credit
Union, 488 So. 2d 879, 880 (Fla. 1st DCA 1986), abrogated on other grounds.

(b) Section 95.11, Fla. Stat. (2010) imposes a five-year statute of limitations
for a foreclosure deficiency judgment,

(c) “A cause of action for deficlency does not accrug, and thus the statute of
limitations does not begin to run, until the final judgment of foreclosure and
subsequent foreclosure sale.” Chrestensen, 906 So. 2d at 345.

8. There are statutory limitations imposed on a deficiency judgment when a
purchase money mortgage is being foreclosed. Section 702.06, Fla. Stat. (2010)
includes language that impairs the entitlement to a deficiency judgment with respect
to a purchase money mortgage, when the mortgagee becomes the purchaser at
foreclosure sale. Specifically, this statutory limitation provides: “the complainant shall
also have the right to sue at common law to recover such deficiency, provided no suit
at law to recover such deficiency shall be maintained against the original mortgagor in
cases where the mortgage is for the purchase price of the property involved and
where the original mortgagee becomes the purchaser thereof at foreclosure sale and

also is granted a deficiency decree against the original mortgagor.” Essentially, if the
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lender purchases the subject property he has not incurred the damages and in fact
may recoup or profit at a later sale. See also, United Postal Savings Assh v.
Nagelbush, 553 So. 2d 189(Fla. 3d DCA 1989), Tayior v. Prine, 132 So. 2d 464, 465
(Fla. 1831).

(@) One Florida court ruled in a case where the purchase money mortgagee
was also the purchaser that the "all important distinction” in the case was that "the
purchaser at the foreclosure sale was not the mortgagee but ... an utter stranger to
the parties," a third party purchaser, warranting reversal of the trial court’s denial of
deficiency judgment. Lloyd v. Cannon, 399 So. 2d 1095, 1096 (Fla. 1st DCA 1981).

Bankruptcy
1, The automatic stay provisions of 11 U. S, C. §362 enjoins proceedings against
the debtor and against property of the bankruptcy estate.

(a) To apply, the subject real property must be listed in the bankruptcy
schedules as part of the estate. 11 U. S. C. § 541.

2, Foreclosure cannot procead until the automatic stay is lifted or terminated. If
property ceases to be property of the bankruptcy estate, the stay is terminated.

(a) The automatic stay in a second case filed within one year of dismissal of a
prior Chapter 7, 11 or 13 automatically terminates 30 days after the second filing,
unless good faith is demonstrated. 11 U. S. C. § 362(c)(3).

(b) The third filing within one year of dismissal of the second bankruptcy case,
lacks entitlement to the automatic stay and any party in interest may request an order
confirming the inapplicability of the automatic stay.

(c) Multiple bankruptcy filings where the bankruptcy court has determined that
the debtor has attempted to delay, hinder or defraud a creditor may resuit in the
imposition of an order for relief from stay in subsequent cases over a two year period.
11 U, S. C. §362(d)(4).

3. Debtor's discharge in bankruptcy only protects the subject property to the
extent that it is part of the bankruptcy estate.
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4. Foreclosure cannot proceed until relief from automatic stay is cbtained or

otherwise terminated, or upon dismissal of the bankruptcy case.

Florida’s Expedited Foreclosure Statute
1. Enacted by § 702.10, Fla. Stat. (2010).
2. Upon filing of verified complaint, plaintiff moves for immediate review of
foreclosure by an order to show cause. (These complaints are easily distinguishable
from the usual foreclosure by the order tc show cause).

(@) The failure tc file defenses or to appear at the show cause hearing
“presumptively constitutes conduct that clearly shows that the defendant has
relinguished the right to be heard.” Id.

3. Not the standard practice among foreclosure practitioners, due to limitations:

(a} Statute does not foreclose junior liens;

(b) Procedures differ as to residential and commercial properties; and

(c) Statute only provides for entry of an /n rem judgment; a judgment on the
note or a deficiency judgment cannot be entered under the show cause procedure.

Common Procedural Errors
1. Incorrect legal description contained in the:

(a) Original mortgage — requires a count for reformation. An error in the legal
description of the deed requires the joinder of the original parties as necessary parties
to the reformation proceedings. Chanrai Inv., Inc., v. Clement, 566 So. 2d 838, 840
(Fla. 5th DCA 1990).

(b) Complaint and lis pendens — requires amendment.

(c) Judgment — Rule 1.540 (a), Fla. R. Civ. P. (2010) governs. For example, an
incorrect judgment amount which omitted the undisputed payment of real estate
taxes could be amended. LPP Mortgage Ltd. v. Bank of America, 826 So. 2d 462, 463
(Fla. 3d DCA 2002).

(d) Notice of Sale — requires vacating the sale and subsequent resale of
property. Avte Development Corp. v. General Flectric Credit Corp., 356 So. 2d 1254
(Fla. 3d DCA 1978).
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(e) Certificate of title — a “genuine” scrivener’s error in the certificate of title
can be amended. However, there is no statutory basis for the court to direct the clerk
to amend the certificate of title based on post judgment transfers of title, faulty
assignments of bid or errors in vesting title instructions.

(1) An error in the certificate of title which originates in the mortgage and is
repeated in the deed and notice of sale requires the cancellation of the certificate of
title and setting aside of the final judgment. Lucas v. Barnett Bank of Lee County, 705
So. 2d 115 (Fla. 2d DCA 1998). (For example, plaintiff's omission of a mobile home
and its vehicle identification number (VIN) included in the mortgage legal description,
but overlooked throughout the pleadings, judgment and notice of sale, cannot be the
amended in the certificate of title.) Due process issues concerning the mobile home
require the vacating of the sale and judgment.

Mortgage Workout Options
1. Reinstatement: Repayment of the total amount in default or payments behind
and restoration to current status on the note and mortgage.
2. Forbearance: The temporary reduction or suspension of mortgage payments.
3. Repayment Plan: Agreement between the parties whereby the homeowner
repays the regularly scheduled monthly payments, plus an additional amount over
time to reduce arrears.
4, Loan Modification: Agreement between the parties whereby one or more of
the mortgage terms are permanently changed.
5. Short Sale: Sale of real property for less than the total amount owed on the
note and mortgage.

(a) If the lender agrees to the short sale, the remaining portion of the
mortgage debt, (the difference between the sale price of the property and mortgage
balance, the deficiency), may be forgiven by the lender.

(1) Formerly, the amount of debt forgiven was considered income
imputed to the seller and taxable as a capital gain by the IRS,
Parker Defaney, 186 F. 2d 455, 459 (1st Cir. 1950). However,
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federal legistation has temporarily suspended imputation of income
upon the cancellation of debt.
6. Deed-in-lieu of Foreclosure: The homeowner’s voluntary transfer of the

home’s title in exchange for the lender’s agreement not to file a foreclosure action.

Revised 7/14/10
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Page 1 of 1

D'Amour, Rose

From: Day, Lance
Sent: Monday, December 08, 2010 2:35 PM
To: Moran, Donald R.

Subject: FW: 120910 Meeting Notice Hyde Jones
Attachments: 120910 Meeting Notice Hyde Jones.doc

From: Miller, Alison

Sent: Monday, December 06, 2010 10:16 AM
To: Day, Lance

Subject: FW: 120910 Meeting Notice Hyde Jones

Judge Day,
This is the meeting | mentioned to you at Robert Harris’. Please let me know If you can make it.

Alison E. Miller
Office of Council Member Kevin Hyde
Jacksonville City Councll

From: Miller, Alison

Sent: Wednesday, December 01, 2010 2:45 PM
To: CITYC

Cc: Rohan, Steve }

Subject: 120910 Meeting Notice Hyde Jones

Please see the attached meeting notice. Council Member Hyde will meet with Council Member
Warren Jenes at 3 p.m., Thursday, December 9, 2010 in the Lynwood Roberts Roam, first floor, City
Hall to discuss 2010-766.

2010-766 ORD-MC Creating new Sec 634.102(f), Ord Code, to Estab a $40 Court Cost on Felonies,
Misdemeanors & Criminal Traffic Infractions to fund Elements of Siate Court Syst, Provide Progs thru
Jax Area Legal Aid, Inc for Education, Mediation & Defense of Foreclosure Actions for Disadvantaged,
Sunset on 12/31/14; Amend Sec 111,385 (Court Cost $65 Trust Fund per Sec 939.185 I.5.) to Conform
Same to Statutory Changes; Create New Sec 111.386 (Court Cost $40 Trust Fund per Sec 939.185(1)(b)
I*.8.) to Receive Authorized Court Costs. {Rohan) (Introduced by C/M Hyde) Public Hearing Pursuant to
Chapt 166, F.S. & CR.3.601 - 10/12/10

All interested parties are encouraged to attend.

Alison Miller
Office of Council Member Kevin Hyde

3/1/2011
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Supreme Court of Floriva

500 South Duval Street
Tallahassee, Florida 32399.1925

CHARLES T, CANADY THOMAE D. HALL
CHiar JUSTICE CLERK OF Counrt

BARBARA J, PARIENTE I&. )

R. FRED LEWIS VIN WHITE

PEGGY A. QUINCE MEMORANDUNM ACTING MARSHAL

RICKY L. POLSTON

JORGE LABARGA

JamBS B.C, PERRY ~
JUSTICES

TO: Chief Judges of the Circuit Courts

FROM: Chief Justice Charles T, Canady éf@
DATE: | November 17, 2010

SUBJECT: Mortgage Foreclosure Proceedings

Enclosed for your review and action is a letter dated November 12, 2010,
that T received from the Florida Press Association and other organizations. The
letter alleges that in some instances, members of the public and/or press either have
been advised that they cannot attend mortgage foreclosure proceedings or have '
been prevented from attending such proceedings,

Ag the chief administrative officer of the Florida judicial branch, I am
* directing ail chief judges to examine the cutrent practices within their respective
circuits to ensure that those practices are entirely consistent with the constitutional,
statutory, procedural rule, and case law requirements of this state reparding the
presumption that state court proceedings are open to the public.

I also ask that you commumicate with all judges and court staffin your
circuit to remind them of the relevant provisions relating to open court
proceedings, Itis important for you to communicate with the clerks of court and
bailiffs within your circuit as well to ensure that those offices provide any visitors
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Chief Judges of the Circuit Courts
November 17, 2010
Page Two

or callers with the correct information about attendance at mortgage forectosure or
“other court proceedings.

I would also like to take this opportunity to clarify the Supreme Cowrt’s
understanding of the goals of the Foreclosure and Economic Recovery Funding
Initiative, which wag partially funded by the Legislature during the 2010
Legislative Session. Ihave reviewed Judge John Laurent’s memorandum of
October 28, 2010, a copy of which is attached and incorporated herein by
reference. I agree with his description. of the 62-percent goal sstablished by the
Trial Court Budget Commission as a means to help measure the court system’s
progress in the initiative and to document how the appropriation for the foreclosure
initiative is being spent. There is no reason why the 62-percent goal should

“interfere with a judge’s ability to adjudicate each case fairly on its merits. Bach
case must be adjudicated in accordance with the law.

Thank you for your ongoing efforts to appropriately administer and resolve
the avalanche of mortgage foreclosure cases that have been overwhelming the-
court system during the past few years. 1recognize that the challenge you face in
assuring that these cases are resolved properly is unprecedented. I am confident
that with, the cooperation of all judges and court staff—along with the tools of the
revised rules of court procedure, implementation of the managed mediation
program, and the influx of court resources through the Foreclosure and Economic
Recovery Funding Initiative—ihe Florida courts will be able to meet this challenge
in a manner that protects and preserves the rights of all parties ag well as interested
observers, ‘

CTC/LG/dgh
Enclosures

ce;  Trial Court Administrators
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Fforida Press Association

336 E, College Avanus, Sulte 203
Tallahasses, FL 32301

{B50) 5211108

Fax {850) 677-3628

Chief Justice Charles T, Cagady
Flotidea Supreme Court

500 South Duyval Street
Tallehassee, FY, 32309-1925

November 12, 2010
Dear Chief Justics Canady,

Wo writa to express ov coneern that the right to open acvess to judicial
proceedings is betng unduly mpeded in foreclesure proceedings around the state, Our
organizations have received numnerons reports that extracrdinary barriers tv access are
preventing members of the general public, as well ag representatives of the news media,
from observing forsclosuse proceedings in jodicial cireuits around the state, We believe
thess barrlers undercnt the transparency of the judicial process; they also violate the
girong presumption of open access io judicial proceedings under Flovida law, We urge
you to take action to secure the publio®s right fo observe the workings of the judicial
system,

Asg you know, Florida Taw recogidzes a strong pregumuption in favor of open
aceess o judicial proceedings. 'We have no objection, of conrge, to ordinary seeurity
gereoning measures, We are concetied, however, that the barriers to aceess here go far
beyond such measyres, leaving members of the public and pross subjoct to the discrelion
of individual foreclogure judgss to admit or exclude them,

The reports we have recelved come from all avound the state, and although the
precise nature of the barclers to acesss varies, r troublng pattern emerges; foreclosure
divisions recently eatablished by the judicial cirouits have been oporating under a
presumption of clogure o mentbers of the general publio, rather than the prosumption of
openness meandated by Florida law. An illusirative, but not exhavstive, list of encovmters
that have been reported to our organizations sincs Augnst 2010 follows:

v A comt observer in Hillshorough County vallad the court to asle about the rules
governing attendance at foreclosure proceedings and wag told that the proceedings
were not opeu to the pullie,

o A pro se defendant in Duval County was told by a member of const seourity that
she could not aceess foreclogure proveedings beeange only alforneys were
permitted,

o A court observer called the Orange County courthovse o ask about aitending

foreclosure proceedings. Sho was Informed that foreclosurs hearings were hgld
“in private chambers” and therefore not open to the public,
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o In Clirys County, an individual preparing to mount a pro se defense in his own
foreclosure case attempted to attend foreclosure hearings in advance of his own so
that he could know wha to expect when his case was heard, He wag told that’
foreclomure hearlngs are “private” and take place In judges’ chambers, and thet he
would not be permitied fo observe them,

@+ Most recently, & legal aid attomey in Jacksonvills attended a forsclosme
proceeding avcorpaniad by a reporter from Rolling Stone Magazine, Neither the
attorney nor the reportér did anything disruptive to fhe proceedings, At one point
the reporier left the proceedings in order to interview a pro se litlgant whose case
had just been heard. Later that day, the judge sent m emall to the attcimey
castigating her for bringing the reporier Inte the procesdings. He stated thet,
while “aitorneys are weloome in Chambers at thefr leisure,” members of the
media are “permitied” eniry only npon “proper sequest fo the seowity officer.”
He further informed the attorney that she “did not have authority 1o take anyone
back to chambers without proper sereening™ and stated that her “apparent
guthorization that the raporter could pursue & property owner inmedigtely out of
Chamibers into the hallway for an inlerview” may be “sited [sic] for possible
contempt charges in the future.” !

In raising our concemns about this pattern. of exclusion, we rely on the exfensive
body of case law that hay made Florida a mods! for open government, Systematioally
excluding membezs of the press and public from judiclal forsclosure proceedings violates
the robust guarantes of open access to courts provided by Florida law. This Court has
held that “both, civil and eziminal court proceedings in Florida are public events and
adhere o the well established common law right of access to court proceedings and
recoxds.” Barren v, Fla. Freedom Newspapers, Inc,, 531 Bo, 2d 113, 116 (Fla. 1988); see
alvo Fla, R, Jud, Admin, 2.420 (codifying public right of access fo records of the o
Judiciary), Barron articulated this right of aocess in foroefil ferms, It emphasized that “a
strong presumption of openness exists for all cowtt pioceedings” and ouflined the
catefilly ciroumscribed exceptions to this broed rule:

[Cllosure of cowt proceedings or records should oocur only when
nevessary (a) to comply with established public policy set forth in fthe
constitution, statuies, rles, or oase law; (b) to profect irade sserets; (¢) to
protect a compelling governmental interesi {e.g, national security;
confidentiel informanisl; (d) to obtain evidence to properly determine
legal issues in a case; (8) to avold substantial njury fo ionocent third
partiens [e.p., o protect young witnesses ftom offensive testimony; to
protect children in a divores]; or () to avold subsiantal fnjury to o parly
by disclosure of matters protected by a common law or privacy right not |
generally inherent In the speoific type of elvil procesding sought o be
closad,

! M.uoe the Incident in Duval Couuty was partioularly emegious, we have also asked thai
Chief Tudge Motan congider appropriate action.
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Jd., at 118, Bven in fhese sxceptional circinmstances, “before entering a closure order, the
trial covrt ghall determine thet no reasonable aliernative is available fo accomplish the
desired result, and, if none exlsts, the tial court nuust use the least restriciive closute
neoasgary to accomplish its purpose,” Id,

The protection of public access to judicial proceedings serves fundamental
congtitutional values, In pariioular, the “value of openness Hes in the fact that people not
actually attending trials can have confidence that standards of fatrness are being
observed; the sure knowledge thet arpone is free to aitend gives assurance that
esteblished procecures are being followed and that deviations will become knowi”
Saravota Herald-Tribune v. State, 524 8o. 24 8, 12 (Fla. 2d DCA 2005) (quoting Press-
Enter, Co. v Suypar, Ct, 464 U8, 301, 508 (1984)), “A trial courfroom is a public place
where people have a general right to be present, and what transpires in the courtroom is
public property,” LPlatntiff B v. Francls, No, 5:08-¢v-79, 2010 WL 503067, *2 (N.D, Fia,
PFeb. 5,2010), Foreclosure proceedings ate currently a matter of intense public interest,
Indeed, the media hasg, in recent months, sorutinized them for possible procedural
defiolencies, Seq eg., Gretohen Morgenson and Geraldine Fabrikant, Florida's High-
Speed Answer to a Foreclosure Mess, N, 'TivEes, Sept, 14, 2010; Polyana da Costa,
Before Foreclosing, Judges Must Hear Out Homeowneps, Miani DALY Bus, Rev., Oot,
14, 2010.

As the examples outined above show, Florlda’s presumption of opermess i being
inverted tn the context of Toreclosure proceedings: courts across the state are effectively
Imposing a presemption of closute, whish may be overcome only by special permission
1o observe proceadings, In effect, only those who aclively assert their right of access in
the faco of initial berviers, and then ultimately receive petmission, may exercise their
right fo observe foreclosure heatings. '

TUnder Florida law, there are few justifications that can sounterbalance the right fo
acoess, Hven when those exceptional clroymstances exist, the court raust sfill determine
that no more narrewly taflored alternative is avatleble, Barron, 531 So,2d at 118; see
also Globe Newspaper Co. v, Super, Ct. for the Counly of Norfoll, 457 1,8, 596 (1982)
(tnvalidating statute closing trialy for certain sox offenses involving minors where state
had a “compelling” interest fn protocting minors” privacy but where the cowd “offered no
empirieal support” thet closure would effectively firther that interest), There is no
indication thet closute of foreclosurs conts coeurs only when such rigorous analysis has
taken placo, Indeed, the opposite appears to be frier by choosing to conduct foreclosue
lLiearings in “private”™ conference rooms or judicial chambers and treat those ag elosed
proceedings, the burden. shifts to members of the press or public to convince the court to
allow acoesg,

We recognize that the heavy volume of foreclogure cases has led to difficulties
finding judges and coutitooms fo hear the cases. As & result; some cages are beiug held
i1 chambers for lack of an, availgble traditional coutroom, WNevertheless, the proceedings
st be open, even if they ate held femporarily in a smaller and less formal physical
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sefting than ususl, While we imderstand the necessity for ordinary and uniform security
soreening procedures, the unavailability of a traditional courtroom cannot justify a
deprivation of the rights egtablished under Florids law and.ihe U5, Constiiution,

This Cout has noted that the press plays an dispensable role in maintaining “the
" judiclal system’s credibility in a fiee soclety.” Berror, 531 So, 2d et 116, That
credibility cannot be mainiained when membery of the public and media are dependent
on the indulgence of the presiding judge to allow them to cbserve Imporiant judiclal
praceedings,

It is our sincete hope that we, and other representatives of the raedia, will be able
to avoid instituting litigation over the issue of access to foreclosure procesdings, We do
face certain time constralnts, however, because Floride Rule of Appellate Procedure
9.100(d) provides for expedited review of orders excluding the public and media from
judicial proceedings, and it requires such petitions fo be filed within 30 days of an
exetugion order,

Accordingty, wo vespecifully urge you to take correstive action to ensure oftizen
and press aocess ag guatantasd by Florida’s right-of-acosss jurlsprudence, In particular,
we agk that you promulgats an Administrative Order or talce other expeditious and
appropiiaie action to enswee that both the public and media may observe proceedings
consigtent with Flotida law and subject only to ordinary security meagures

We thank you for your attention to this imporfant matter,

NI 0% i

el
Morley, Gengfal Counsel Talbot D'Alemtberte, Bar No, 0017526
he Florida Press Assoaiation The Florida Press Association

Larry Schwwariztol, Staff Attorney
The Amerioan Civil Liberties Urdon

Randall Mearshell, Leg% Director
The American le Liberties Unlon of Florida

* The incident in Duval County ocotrted on Qotober 267, Acomdmgl y, the last day to
{ile a petition for review pursuant to Rude 9,100(d) is November 26",
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Ji i{g{ea Pevker Rhea, Divector & General Counsel
The First Amendment Foundation
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» "‘ -
C. Patrlok Ro erts, President & CEO

Florida Assoclation of Broadeasters

dil Thelen, Bxecutive Director

‘The Florida Society of Newspaper Bdliors

Tawrés Denton, Bditor
The ¥lorlda Times-Union
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Eflfah Smiley, Clreuit Judge
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Carol Lee Ortiman, Court Adiministrator
Walt Smith, Court Administrator

Wark Wefnberg, Court Adminisivator
Robin Wrlgit, Court Administrator

Ex-QOfficio Wembers

The Henarable Kevin B, Emag
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MEMORANDUM

TO: Chief Judges of the Cireuit Courls
FRCM: John Lavrent .
DATE: October 28, 2010

SUBJECT: Foreclosure Initiative

In follow up to the Judicial Administration Commitice conference call
held on October 18, 2010, T am writing to reiterate the Trial Court 