
1 

 

May 15, 2013 
 
United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 
 
Re: Unconstitutionality of Senator Grassley’s Amendment 53 (MDM13469) 
 
Dear Judiciary Committee Members: 
 
As law professors and scholars of constitutional and immigration law, we urge you to oppose 
Senator Grassley’s Amendment 53, the “Keep Our Communities Safe Act of 2013.”   The 
amendment is unconstitutional because it would require prolonged detention without a bond 
hearing for many people with pending immigration proceedings, and because it would permit the 
Department of Homeland Security to indefinitely detain many people who cannot be deported.   
 
The deprivation of liberty inherent in civil immigration detention directly implicates the Due 
Process Clause of the Fifth Amendment of the U.S. Constitution.  As the Supreme Court has 
explained, “[f]reedom from imprisonment – from Government custody, detention, or other forms 
of physical restraint – lies at the heart of the liberty that Clause protects.”1  Thus, the Court has 
required that civil detention have a “special justification”2 and “strict procedural safeguards,”3 
such as hearings before impartial adjudicators.4

 
  

The Supreme Court has recognized that all noncitizens subject to civil immigration detention 
have a liberty interest protected by the Due Process Clause.5  The U.S. Constitution therefore 
requires that immigration detention, like other civil detention, be reasonably related to its 
purpose and be accompanied by a strong justification and procedural safeguards.  Where civil 
detention becomes prolonged, the deprivation of liberty increases, requiring an even stronger 
substantive justification and procedural protections.6  Indefinite immigration detention raises 
particularly serious due process concerns.7

 
   

Indefinite Detention of People with Final Removal Orders 
 
In Zadvydas v. Davis, the Supreme Court recognized that indefinite civil immigration detention, 
where removal is no longer reasonably foreseeable, raises serious due process concerns because 
it does not serve the core purpose of immigration detention: effectuating removal.  The Supreme 
Court therefore construed the statute governing the detention of certain immigrants who had 
been ordered removed to authorize detention only for the “period reasonably necessary to secure 
                                                           
1 Zadvydas v. Davis, 533 U.S. 678, 690 (2001). 
2 Id. at 690 (citation omitted). 
3 Kansas v. Hendricks, 521 U.S. 346, 368 (1997); see also Jackson v. Indiana, 406 U.S. 715, 738 (1972). 
4 See, e.g., Foucha v. Louisiana, 504 U.S. 71, 81 (1992). 
5 Zadvydas, 533 U.S. at 690-91. 
6 Id. at 690-92; Foucha, 504 U.S. at 82; see also Jackson v. Indiana, 406 U.S. 715, 738 (1972). 
7 Zadvydas, 533 U.S. at 690-92; Foucha, 504 U.S. at 82.  
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removal” – presumptively six months.8  The Court also reaffirmed that preventative detention 
based on dangerousness is unconstitutional unless limited to “specially dangerous” persons and 
accompanied by strong procedural protections.9  In Clark v. Martinez, the Court applied its 
holding in Zadvydas to all noncitizens who are detained pursuant to the post-removal-order 
detention statute, including Cubans intercepted at the border who could not be removed due to 
the lack of a repatriation agreement with Cuba.10

 
 

Senator Grassley’s Amendment 53 proposes precisely the type of indefinite, post-removal-order 
detention that the Supreme Court has found to raise constitutional concerns.  Section 3720(d) 
would give the Department of Homeland Security the power to subject broad classes of people 
who have removal orders that cannot be carried out – for example, because they are stateless or 
because they are citizens of countries that will not accept their return – to indefinite preventive 
detention.  These include individuals who have been convicted of a single “aggravated felony,” a 
term that includes non-violent offenses such as theft or passing a bad check, and those who have 
been convicted of low-level crimes of violence such as simple assault and have a corresponding 
mental disability.  This amendment fails to provide the strong procedural protections the 
Supreme Court has required.  It permits indefinite detention based upon nothing more than a 
discretionary certification by the Secretary of Homeland Security and periodic administrative 
review conducted by the custodian rather than independent review by an immigration judge.  
      
The amendment would unconstitutionally authorize extended detention for anyone convicted of 
one of a broad range of crimes – including minor misdemeanors and decades-old convictions – 
even if DHS concedes they cannot be removed.  Many individuals subject to this provision 
would have already spent months, and in some cases years, in immigration detention prior to a 
final removal order.   
 
Prolonged Detention Without Due Process for People with Pending Challenges to Removal 
 
Senator Grassley’s Amendment 53 also imposes prolonged detention without due process for 
many non-citizens whose deportation cases are still being decided.  In Demore v. Kim, the 
Supreme Court upheld the mandatory pre-removal-order detention of a noncitizen who had 
conceded that he was deportable as charged, “for the brief period necessary” to complete his 
deportation proceedings.11  In reaching this conclusion, the Supreme Court presumed that this 
brief period lasts “roughly a month and a half in the vast majority of cases . . . and about five 
months in the minority of cases in which the alien chooses to appeal [to the Board of 
Immigration Appeals].”12  Since Demore, the overwhelming majority of lower federal courts, 
including the three circuit courts to have addressed this issue, have held that detention beyond 
this “brief period” without a bond hearing is impermissible because it raises serious due process 
concerns.13

                                                           
8 Id. at 701. 

 

9 Id. at 690-91. 
10 Clark v. Martinez, 543 U.S. 371 (2005). 
11 Demore v. Kim, 538 U.S. 510, 513 (2003). 
12 Id. at 530. 
13 See, e.g., Rodriguez v. Robbins, --- F.3d ----, 2013 WL 1607706 (9th Cir. 2013); Diop v. Holder, 656 F.3d 221 (3d 
Cir. 2011); Diouf v. Napolitano, 634 F.3d 1081 (9th Cir. 2011); Casas-Castrillon v. Dep’t of Homeland Sec., 535 
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Section 3720(c) would contravene these rulings.  It would create a regime under which people in 
deportation proceedings would be mandatorily detained for years without ever having an 
immigration judge, nor even a DHS employee, determine whether they pose any flight risk or 
risk to the community.  Section 3720(c)(2) would expressly authorize prolonged mandatory 
detention, “without limitation” of people with a very wide range of convictions, including 
nonviolent misdemeanors such as petty theft or marijuana possession, as well as the prolonged 
detention of arriving asylum seekers with no criminal records whatsoever.  Section 3720(C)(3) 
would expand mandatory detention to those with very old convictions, most of whom are 
longtime lawful permanent residents with strong family ties in the United States.  The 
amendment would authorize prolonged detention even of people who have won their cases 
before an immigration judge based upon factors such as hardship to U.S. citizen children, long 
residence in the United States, domestic violence, or fear of torture or persecution, and who are 
defending against government appeals, including many individuals who will ultimately win the 
right to remain lawfully in the United States on these grounds.  Likewise, it would permit 
prolonged detention of individuals who have already prevailed in a challenge to removal before a 
federal court of appeals.   
 
Individualized review and strong procedural protections are the bedrock of due process where 
detention is prolonged.  Anything less is unconstitutional.  For this reason, we urge you to 
oppose Senator Grassley’s Amendment 53. 
 
Sincerely,  
 
Wendi Adelson 
Public Interest Law Center 
FSU College of Law 
 
Farrin Anello 
Lecturer in Law and Supervising Attorney 
University of Miami School of Law  
 
Deborah Anker 
Clinical Professor of Law 
Director, Harvard Immigration & Refugee Clinical Program 
Harvard Law School 
 
Sabrineh Ardalan 
Lecturer on Law 
Harvard Immigration and Refugee Clinical Program 

                                                                                                                                                                                           
F.3d 942 (9th Cir. 2008); Tijani v. Willis, 430 F.3d 1241 (9th Cir. 2005); Ly v. Hansen, 351 F.3d 263, 267, 271-72 
(6th Cir. 2003); Flores-Powell v. Chadbourne, 677 F. Supp. 2d 455 (D. Mass 2010); Monestime v. Reilly, 704 F. 
Supp. 2d 453 (S.D.N.Y. 2010); Alli v. Decker, 644 F. Supp. 2d 535 (M.D. Pa. 2009); Sengkeo v. Horgan, 670 F. 
Supp. 2d 116 (D. Mass. 2009); Bourguignon v. MacDonald, 667 F.Supp.2d 175 (D. Mass. 2009). 
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Harvard Law School 
 
David C. Baluarte 
Practitioner in Residence & Arbenz Fellow 
International Human Rights Law Clinic 
American University - Washington College of Law 
 
Jon Bauer 
Clinical Professor of Law and Director, Asylum and Human Rights Clinic 
Richard Tulisano '69 Human Rights Scholar 2012-13 
University of Connecticut School of Law 
 
Virginia Benzan 
Visiting Assistant Clinical Professor of Law 
Suffolk University Law School 
Immigration Clinic 
 
Kristina M. Campbell 
Assistant Professor of Law 
Director, Immigration and Human Rights Clinic 
University of the District of Columbia 
David A. Clarke School of Law 
 
Violeta R. Chapin 
Associate Clinical Professor of Law 
University of Colorado Law School 
 
Gabriel J. Chin 
Professor of Law 
University of California Davis School of Law 
 
Erin B. Corcoran 
Professor of Law 
Executive Director, Warren B. Rudman Center for Justice, Leadership and Public Policy 
University of New Hampshire School of Law 
 
César Cuauhtémoc García Hernández 
Associate Professor of Law 
Capital University Law School 
 
Alina Das 
Assistant Professor of Clinical Law 
Co-Director, Immigrant Rights Clinic 
New York University School of Law 
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Philip Eichorn 
Adjunct Professor for Immigration Law 
Cleveland State University - Cleveland Marshall School of Law 
 
Jill Family 
Associate Professor 
Widener University School of Law 
 
Denise Gilman 
Clinical Professor  
Co-Director, Immigration Clinic 
University of Texas School of Law 
 
Anju Gupta 
Assistant Professor of Law 
Director, Immigrant Rights Clinic 
Rutgers School of Law – Newark 
 
Susan R. Gzesh 
Senior Lecturer & Executive Director 
Human Rights Program 
University of Chicago 
 
Jonathan Hafetz 
Associate Professor of Law 
Seton Hall University School of Law 
 
Susan Hazeldean 
Assistant Clinical Professor 
Cornell Law School 
 
Geoffrey Heeren 
Assistant Professor 
Valparaiso University Law School 
 
Matthew I. Hirsch 
Adjunct Professor of Immigration Law 
Widener University School of Law 
 
Michael Heyman 
Professor 
The John Marshall Law School 
 
Anil Kalhan 
Associate Professor of Law 
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Drexel University Earle Mack School of Law 
 
Harvey Kaplan  
Adjunct Professor  
Northeastern School of Law 
 
Nancy Kelly 
Co-Managing Directors of the Harvard Immigration and Refugee Clinic  
at Greater Boston Legal Services 
Harvard Law School 
 
Liz Keyes 
Assistant Professor, Director of the Immigrant Rights Clinic 
University of Baltimore School of Law 
 
David C. Koelsch 
Associate Professor and Director 
Immigration Law Clinic 
University of Detroit Mercy School of Law 
 
Christopher N. Lasch 
Assistant Professor 
University of Denver Sturm College of Law 
 
Jennifer Lee Koh 
Associate Professor of Law and 
Director, Immigration Clinic 
Western State College of Law 
 
Hiroko Kusuda 
Assistant Clinical Professor 
Loyola University New Orleans College of Law 
 
Emily B. Leung 
Albert M. Sacks Clinical Teaching & Advocacy Fellow 
Harvard Immigration and Refugee Clinic 
Harvard Law School 
 
Christine L. Lin 
Clinical Instructor / Staff Attorney 
Center for Gender & Refugee Studies 
Refugee & Human Rights Clinic 
University of California, Hastings College of the Law 
 
Matthew Lister, JD, PhD 
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Visiting Assistant Professor of Law 
University of Denver, Sturm College of Law 
 
Lynn Marcus 
Co-Director, Immigration Law Clinic 
James E. Rogers College of Law, University of Arizona 
 
Peter L. Markowitz  
Associate Clinical Professor of Law 
Kathryn O. Greenberg Immigration Justice Clinic 
Benjamin N. Cardozo School of Law 
 
Fatma E. Marouf 
Associate Professor of Law 
Co-Director of the Immigration Clinic 
William S. Boyd School of Law 
University of Nevada, Las Vegas 
 
Kenneth A. Mayeaux 
Assistant Professor of Professional Practice 
Director, Immigration Clinic 
Louisiana State University Paul M. Hebert Law Center 
 
Elizabeth McCormick 
Associate Clinical Professor of Law 
Director, Immigrant Rights Project 
University of Tulsa College of Law 
 
Kathleen A. Moccio 
Adjunct Professor 
University of St. Thomas School of Law 
 
Jennifer Moore 
Professor of Law 
University of New Mexico School of Law 
 
Nancy Morawetz 
Professor of Clinical Law 
New York University School of Law 
 
Prof. Laura Murray-Tjan 
Interim Director, Immigration & Asylum Clinic 
Director, Federal Appeals Clinic 
Boston College Law School 
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Lori A. Nessel, Esq. 
Professor of Law 
Director, Center for Social Justice 
Seton Hall University School of Law 
 
Mark Noferi 
Instructor of Legal Writing 
Brooklyn Law School 
 
John Palmer 
Ph.D. Candidate 
Woodrow Wilson School of Public and International Affairs and 
Office of Population Research 
Princeton University 
 
Jason Parkin 
Assistant Professor of Law 
Pace University School of Law 
 
Michele R. Pistone 
Professor of Law 
Villanova University School of Law 
 
Nina Rabin 
Associate Clinical Professor of Law 
University of Arizona (on leave 2012-2013) 
 
Jane G. Rocamora 
Harvard Immigration and Refugee Clinic at Greater Boston Legal Services 
Harvard Law School 
 
Rachel E. Rosenbloom 
Associate Professor 
Northeastern University School of Law 
 
Ted Ruthizer 
Lecturer in Law 
Columbia Law School 
 
Philip G. Schrag 
Delaney Family Professor of Public Interest Law 
Georgetown University 
 
Rebecca Sharpless 
Assistant Professor of Clinical Legal Education  
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Director, Immigration Clinic 
University of Miami School of Law 
 
Gwynne Skinner 
Associate Professor of Law  
Director, International Human and Refugee Rights Clinic 
Willamette University College of Law 
 
Claudia Slovinsky 
Adjunct Professor of Law 
New York Law School 
 
Dan R. Smulian 
Associate Professor of Clinical Law 
Safe Harbor Project 
BLS Legal Services Corporation 
Brooklyn Law School 
 
Maureen Sweeney 
Clinical Instructor 
University of Maryland School of Law 
 
Philip L. Torrey 
Clinical Instructor 
Harvard Immigration and Refugee Clinical Program 
Harvard Law School 
 
Prof. Sheila I Vélez Martínez 
Assistant Clinical Professor 
Immigration Law Clinic 
University of Pittsburgh - School of Law 
 
Olsi Vrapi 
Adjunct Professor of Law/Practitioner in Residence 
University of New Mexico School of Law 
 
Deborah Weissman 
Reef C. Ivey II Distinguished Professor of Law 
University of North Carolina at Chapel Hill 
 
Anna Welch 
Visiting Professor of Law, Refugee and Human Rights Clinic 
University of Maine School of Law 
 
Michael J. Wishnie 
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William O. Douglas Clinical Professor of Law and 
Deputy Dean for Experiential Education 
Yale Law School 
 
Virgil Wiebe 
Professor of Law 
University of St. Thomas, Minneapolis 
 
John Willshire 
Co-Managing Director of the Harvard Immigration and Refugee Clinic  
at Greater Boston Legal Services 
Harvard Law School 
 
Lauris Wren 
Clinical Professor   
Director of the Asylum Clinic 
Maurice A. Deane School of Law at Hofstra University 
 
Institutional affiliations are listed for identification purposes only. 


