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May 3.

RE: Juveniles Sentenced to life without parole in the USA
Case 12.866
United States

Dear Petitioners:

I am pleased 10 address you in order to inform vyou that the inter-American
Commigsion on Human Rights examined the petition referred to above and adopted its Report
on Admissibility NY 18/12 on March 20, 2012, copy enclosed, in compliance with Article 37
of the Commission’s Rules of Procedure.

In accordance with Article 38(2) of the Commission’s Rules of Procedure, Petition
No. 161-06 has been registered as Case No. 12.868, as cited above, | ask that you utilize
the latter reference in all future communications.

Pursuant to Article 37(1) of its Rulas of Procedure, the Commission has set a pariod
of three months, as - from the date of the presant communication, for you 10 present
additional observations regarding the merits. '

Steven Macpherson Watt Peter Rosenblum

Human Rights Working Group 435 W 116th Street

125 Broad Street, 19th, fleor New Yark, NY 10027
New York, NY 10004 ' 212-854-3554

Fax: 212-549-2651 prosen@law.columbia.edu

jward @law.columbia.edu

Deborah LaBelle

Kary Moss

American Clvil Liberties Union of Michigan
Juvenile Life without Parole Initiative

221 N. Main St. Ste. 300

Ann Arbor, Ml 48104

734-769-2186

GINA012.GM. 327G
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Further, as provided for in Article 37(4) of the Rules of Procedure, the Commission
places itself at the disposal of the parties with a view toward reaching a friendly
settlement of this matter, in compliance with Article 40 of the Rules of Pracedure of the
IACHR.

CAccordingly, | request that you present your responsc to that offer as soon as
possible. '

Sincerely,
g ) //
/4«) /’32‘7
Mario Lépcz/-'GareHi‘

By authorization of the Exceutive Sécmtary

Enclosure

§1:2012.GM- 3276888
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- REPORT No. 18/12°
PETITION 161.06
ADMISSIBILITY
“ JUVENILE OEFENDERS SENTENCED TO LIFE IMPRISONMENT WITHOUT PARQLE"
UNITED STATES
March, 20 2012

1 SUMMARY

1. On June 23, 2006, the Inter-American Commission on Human Rights (hereinalter
"the Commission”, the "IACHR” or "the Intgr-American Commission”) received a petition ladged by
the American Civil Liberties Union of Michigan, the American Clvil Liherties Union - Human Rights
Working Group, and the Columbia Law School Human Rights Institute (hereinalter "the petitioners™),
on behall of 32 individuals (the "alleged vietims")' against the United States of Ameriza (the "United
States” or "the State”). The pettioners alleged that the 32 alleged victims were Uried as adults and
sentenced to lile imprisonment without parole for having committed the grime of homicide in the
stale of Mighigan, with the result thatl the State has violated Articles 1, VI, XV, XXIV, XXV vy
XXV of 1he American Declaration of the Rights and Duties of Man (hereinafter “the American
Deslaration™), interpreted in conjunclion with various internationel treaties in the sphere of human
rights. Also, the petitioners also argued that some of the alleged viclims' detention conditigns
violated the American Declaration.  With respect 1o the exhaustion of domestic remedies, the
petitioners relled on the exception to the fullfiiment of that requirament due 1o the lack of effective
cemedics availeble in domestic law to redross the rights violated, Finally, they added that the
petition had been filed within a reasonable tirne. :

2. The State argued that the petltien was inadmissible because the oetitioners had
faited 1o exihiaust all gvoitable domostic remedies due to the fact that some alleged vigtims had not
neen sentenced and others stll had procedures pending before federal courts. The State added in
its response thet the petitioners had not filed & valid patitlon in relation to 27 of the 32 alleged
vigtims, sinee they had not exhibited the corresponding intormation. The State also alleged that the
petition had not beon filad within the required tme imit.  Additionally, the State rnalntained that
sgntencing juveniles to life imprisonment without parole does not roepresent & violation of tha
American Dacloration.,

3. As this reporl has established, ofter hoving examined the parties’ allegalions in the
matter of odmissibility and without prejudice to lhe merits of the case, the Inter-Amaerican
Commisslon concludes that this case is admissible with regard lo the 32 alleged victims for the
alleged violations of Articles | (right to life, liberty and personal security and integrity), 1l (right to
equality before the faw), VI {right to protection for mothars and children), Xl {right to educallon),
XVII (right to a foir trial), XXV (right 10 protection from arbitrary arcest), and XXVI (right o due
process of law) of the American Declaration. Finally, the IACHR considerad that the petition was
inadmissible with regard to the right contained in Articte XXIV (right of petition) ot the Amaricun

‘Eeammissionar Dinoh Shelten, o Unlted Stoleg nitiaosd, did agt participara in vither tha delibarations o tha dacision
in the prisent repart. In necordancs with th provisions af Actlole 17.2 (8) of the IACHR s Aules.

U Thi aliegerd vietims aro Henry Hill, 8arbars Hernandaz, Kovin Bovd, Dgmion Tedd and Patrigk Jumgs Melomore. In
Anngx A ol the patition, the pelitivaers nlse included an sdditiond 27 alleged victima: Matthow Rantlay, Maurice Dlack,
Larkets Collinr, Comalivs Copeland, John Egpig, Maurice Farral, Mark Gonralaz, Chavez Hall, Lamgr Havwood. Loanoll
Haywnad, Chastophar Mynas, Ryan Kondriek, Cadric King, £ric Latimer, Juan MNunes, Sharon Pattecsnn, Gregary Potty,
Tyrone Reyes, Kevin Robinsen, 1.J. Trembls, Marlornn Walker, Oligos Webl, Fliot Whillington, Ahmaed Williams, Johnny
Willigms, Loon Willinms and Shytour Williams, ’
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Declarstion. The Commission alsa decides vo advise the parties of this dacision, tc publish it and
include it In its Annual Report to tho OAS General Assembly.

. PROCEEDINGS BEFORE THE COMMISSION

4, The petition was raceived by the [ACHR on February 23, 2006 and assigned No. P-
161-06. On June 14, 20086, the petition was sent 16 the Stale and 8 time limit of 1w months was
granted for It to present its response, In accordance with the IACHR's Rules of Procedure. On
August 7, 2006 tho IACHR received s request by the State to extend the time period for its
rasponse, and the Commission granted o 30-day extension from the date of notification of the
extension, The JACHR received the State's reply on April 25, 2007,

5, The 1ACHR recoived observations and additonal information from the petitioners,
prasented on January 30, 2007, May 9, 2007, July 19, 2007, August 22, 2007, Dgcember 12,
2008, May 18, 2009, June 16, 2010, November 1, 2010, Decarnber 20, 2010, June 24, 2011,
Saptember 28, 2011, and on March 8, 2012, I also received the State's observations on February
13, 2009, Septembor 24, 2010, and on February 3, 2012, The observalions und information werg
duly sent 1o the partles,

IR POSITION OF THE PARTIES
A. Position af the Petitioners

Genernl Allegations

6, The petitioners indicatad that the 32 alleged vigtims committed various breaches of
the criminal lsws of the State of Michigan, United States, when they wore between 14 and 18
years ot age. They informed that atter the relevant criminal progeadings finished, the 32 alleged
victims ware sentenced to life imprisonment without parole.  Subsequently, they staled thal lhe
victims filed various legal remedies against the judgments and crimingl proceedings against thom.
but these were unsuccessful. The petitioners alleged in essence that the laws of the State ot
Michigan, United States, as well as the various orders applying them, violaled several rights of the
32 alleged victims, which are enshrined in the American Declaration, intarpretad in conjunction with
various international treaties in the area of human rights.

7. The potitioners explained that the criminal Jaw of the Slale of Michigan has
incorporated Lhree types of legislative policies over the course of time:

i) The exclusion of juvanile justice based on age or on certain types of offenses. -
Singe belore 1988, the law provided that all Juveniles of 17 years of age had to be automatically
tried Bs adults when they commitled certain breaches of criminol laws - such as the offense of
homicide - being liable for e sentence of lifo imprisonment without parale.  Also, adolescents
between tha ages of 15 and 16 could also be sentenced Lo life imprisonment wilthout parole il the
judge dectded, after a hearing, to treal lhem as adults in cases of the commission of certain
oifenses such as murder. The petitioners allegod that Damion Todd's case fits under the first
premise, duc to his age, and Henry Hill's case under the second, by reason of the oflense
commitled; :

i) Prosecutors’ discrotion to determing whether roinors breaching crimingl laws should
be tried under the juvenile justice sysiem snd the suppression of the judge’s abillty to decide
whether they should be sentencoed as minors. - Beginning in 1888, prosecutors were legally entitled,
a1 their disccetion, 10 decide whether juveniles between the ages of 15 and 16 should be treated os
adults, raserving 1o the ordinary criminal judge only the ability 1o decide, on conviction by a jury.
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whother they should be serntenced as adults or minors when coramitting certain offenses.
Baginning in 1996, the low remaved the judge's ahility to decide whether or not to sentance
individuals aged belween 15 and 16 as adults, as well as post-sentence hearings, such that life
imprisonment without parole became the automatic punishment for commilting cuértain offenses
without the possibility of considering thelr individual circumstances, hackground, or possibility of
rahabilitation, The petitoners alleged that Barbara Hermandez and Kevin Boyd's cases illustrate the
firat scenario, and the cases of Patdlck Lamore and the 28 victims referenced in Annex A to the
patition are illustrated under the second, and:

iii) Lowering the minimurn age at which miners could be tried as adults, - Singe 18986,
adolescents aged 14 could be treated as adufts It prosccutors so decided. at their discretion, and
sould ba sentenced Lo life imprisonmant without parele when committing offenses such as murder.
The patitioners group the cases of Matthew Bentley and T.J. Tremble under this heading.

3. Tho potitioners oxplained that in the Stete of Michigan, the crime of murder in the
firsl degree includes: first degree murder, premeditated murder, felony murder, murdering @ pe4ce or
correctians officar, or aiding and abetting first dogree murder. The petitioners allegad that the 32
alleged victirms were sentenced to fife imprisonment without parole for committing the crime of first
degree myrder whose classification is broader and regulates different conduct withoul ditferentiation
hetween, {or example, the perpetrator of the offense and those aiding and azheuting tha offensc.
They alsa pointed out that in the State of Michigan, in 2006 there were 307 juvenile olfenders
sentenced 1o life imprisonment without parole, ol whom 211 belong 1o ethaic minoritics,
overwhelmingly African-Americans. '

Q. The petitloners alleged that the United States violated the right to speclal protection
sel aut in Article VI of the Amarican Declaration, by treating the 232 alleged vicltims that are minors,
as adulls: and by trying and convicting them, in accordance with the taw of Michigan, to life
imprisonment without parole without consideration of their age, mental capacity and culpshility. In
parlicular, thay argued that the State viclated the 32 alleged vietims' right (o special protection by
nat opting for a prison sentence of the shortest posslble length, and for having sentenced them to a
punishment which contreverts the aims of rehabilitation which should be the goal of the lagislation
applicable to minors who breach criminal lsws.

10. The petitionars argued that the United States vicolated Articles [, ViE and, XXVI of the
American Declaratlon, by criminally classifying and applying the sentence of lite imprisonment
without parole te the 32 alleged victims, since it constitutes cruel, infamous or unusual punishment,
with no considgration given ta the vulperability, immaturity, and consequontly, the diminished moral
and legsl respensibility of minors.

11. The petitioners also alleged that the State is responsible for violating Articles I, VIL,
and XXV1 of the American Declarstion for treating the 32 slleged viclims inhumanety by tmposing
this punishmont on them. Above all, the State is responsible for the disproportionate amount of
moral and psychological harm that the sentence of life imprisonment without pacole causes to
minors, and for incarcerating them in adult prisons, in some cases in maximum security wings,
where they remain in solitary confinement and where, given their vulnerability, they are al greater
gxposure to sexusl attacks or to other forms of violence, as well as suffering from profound
depression, which, in some cases, ends in suicide attempts. '

12. The petitioners alleged thal with the United States' applylng the State of Michigan's
legistation to the 32 alleged victims, it violated Articles VI, XV XXIV, XXV, and XXVI of the
American Doclaration, by: i) not guarantacing specislized proceedings and court trialg in the area of
the rights of children and adolescents: i) not guaranteeing . differential tremment between minors
under the age of 18 and adults in agcordance with substantial equality and their different needs,
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taking inlo account that a difference is drawn between minors and adults in other argas; i) for the
courts' fallure to toke into account the age and diminished respansibility of children and
adolescents, the difference in ability between children and adolescents and adults to understand and
participate in the proceedings, and defense counsel's lack of ability to represent minors in these
cases, and; iv) the State's {ailura 1o give them an opporunity 1o present testimony relating to the
inappropriateness of lite imprisonment without parole, since gvery tirme they were treated as adults,
this sentance was automatic.  Finally, the petitioners added that the alleged victims were not
provided with an opportunily to eflfectively revise or appeal the imposition of the life Imprisonment
withour parolg punishmaent.

13. The petitioners stated ia their December 12, 2008, brie? that the deprivation of the
alleged victims' rights was compounded by the consequent omisglon by the State to provide them
wlth epportunities for thelr rehabilitation, education and adequate health services.  This includes
roquiring the inmates in Michigan to pass the General Educational Developrment Test in arder to ba
able to gain paid work or a vocational program within the prison, and denying them access to this
st cue 10 The duration of the sentences. They slso added thst the mental health services dircered
at the alleged victims are derfsoty,

14. The petitioners argued that in tight of the fact that the Convention on the Rights of’
tho Child had been almost universally ratified and that this international treaty expressly prohibits
life imprisonment without parolc and obliges that incarceration be a measure ol last resort for
minars; and taking inte account thal the Commission recognized in the Case of Michael Domingues
that the prohlbition on the death penatty applied to juvenile offenders constituled a consuectudinary
rulo racognized as a jus cogens norm, given the extensive ratificatian of the Convention on the
Rights of the Child,® the State has violated customary international law in this case, by virtus of the
fact that the prohibition on lite imprisonment withoul parole within the Convgniion on the Rights of
the Child constitutes a norm belonging to customary international law. '

Allegations relating to the case of Damion Todd

15, The petitioners alleged that in accordance with the lagislation in force in the Stale of
Michigan prior lo 1988, the judicial authorities automatically troated Damion Todd as an adult al the
age of 17; that the jury convicted him of having committed the crime of first degree murder; and
the judge sentenced him to lite imprisonment without parole, in violalion of Articles L VI, XVIlL,
XXIV. XXV, and XXVI of the Amgrican Declaration. They also added that Damion Todd comegs from
a family of limited means and that hls family had 1o hire a defense attorney who only interviewed
him one day prior to triel.  They indicated that the ludge did not provide Damion Todd's defense
counscl with a latter from various witnesses stressing that he had not fired, They adided that in the
adult prison, Gamion Tedd had only received tour disciplinary intractions in 18 vears, and that he
had comploted his high schoal studies,

Allegations relating lo the casa of Henry Hill

16. The petitioners alleged that in accordance with the legislation in force In the State of
Michigan prior to 1988, the judiclal authorities wreated Henry Hill as an adult at the age of 16, the
jury convicted him of aiding and abetting first degree murder. The judge sentenced him to life
Imprisonmont without parole, in viclatian of Articles |, VI, XVII, XXV, XXV y XXV| ot the
American Declaration. The petitioners intormed that given the applicable fegislation, the prosecutor
requested that the judge lreal him as an adult, end, once the trial hearirgg had taxen place, the
juvenile justice judge decided that he should be tried in ardinary criminal court without considering.

TIAGHR, Boport No, 62/02, Casa 12,285, Merlts, Michasl Domingues, United States, Qutabor 22, 2002, para, 85,
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among other questions, thot he had the maturity and capacity level of a mine-ycor-old child. The
pelivoners added that upon conviction, Henry Hill was locked up for on¢ year in solitary
confinement in an adult prison where he remained until the age of 17, and that he was only allowed
1o be out for one haur coch day, two days per weck. The petitioners noted that dHenry Hill was
alraid of physical and sexual abuse, a common Qccurrence in the prison he was incarcerated, and
that he hod not received psychological treatment. Since his incarceration, Henry Hill has taken
varnous courses, and at the date of the petiion was in charge of serving food Lo the prison olhcials

and inmates.

Allegations relating 1o the cases of Barbara Hermandes Kevin Boyd

175 The petitioners stated that in accordance with the law in force between 1988 and
1996, the judicial authonties treated Barbara Hernandez and Kevin Boyd as adulis at the age of 16,
the jury convicted them of hoaving committed folony murder, the judge sentenced them to life
imprisonment without parcle, in violation of Articles [, VI, XV XXIV., XXV, and XXVI ol the
American Declaration. The petitioners intormed that in their cases, given the apphcable legislation,
the prosecutor in his discretion decided to treat them as adults. Once convicled by the jury, the
judge ought to have considered in their case whether they should be sentonced as acults or minors.
In accordance with the legislation, the judge ought to have considered: i) background, character,
maturity and way of life, i) the seriousness of the cnme; i) whether the cnime formed part of a
paltern; wv) whether the adolescent's type ol behavior represented a danger to sociely upon release
at the age of 21; v) whether the adolescent was able 1o be rchabilitated in adult institutions or tor
minors and young persons; and vi) the superior interests of the common good and the protection of
public secunily. The peulioners informed that in these kind of cases, the judge had two options: if
they wore to be sentenced under the juvenile justice system, they would remain at iberty at the age
of 21. and if sentenced as adults, the punishment of life imprisonment would be automatic for the
crimes committed. The petitioners informed that this last sanction was the one irmposed by the
judge in their casc.

18. The petitioners alleged that in the casc of Barbara Herndndez, the judge sentenced
hor as an adult in accordance with the expert's report that indicimed that she denonstiraled no
remorse aboul the death of the victim and the severity of the crime, without considering her
psychological condition and that she had been sexually abused since childrood. For her
inearceralion in an adult prison, the judge considered the facl thal the juvenile justice facilitics did
not offer tha madical attention that Bérbara Herndnde? required, as well as the low prabability for
rehabilitation. Barbara Herndndez has been the victim of sexual violence and has suffered various
injuries whilst mcarcerated in the adult prison.

19, The petitioners alleged that the judge considernd that Kevin Boyd should be covicted
and sanctioned as an adult, given the nature of the cnme, and the fact that two years would be
insutficient for his rehabilitation since he was 19 at the time of conviction for the crimes committed
at the age of 16. They also indicated that a confession was taken into consideration as cvidence
and that he was never intormaed ot his Miranda Rights. They added that Kevin Boyd attempted to
commit swicide on more than onc occasion i the adult prison, and 1that since then, Kevin Boyd has
ganed a General Cducation Diploma,

Allegations relating 1o the cases of Patrick James Mel.emore and the_27 alleged vicums
reterred 1o N Annex A

20. The petitoners alleged that, by applying the State of Michigan's law to Patrick
James Mclemore and the 27 alleged victims referred to in Annex A of their petition, the State
violated Articles 1, VI, XV, XXV, XXV, and XXVI of the Amcrican Declaration, interpreted in
conunction with various international ireaties in the area of human rights, since beginning in 1996,
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the prosecutors, excrcising their discrelion trested the adolescents beiween the ages of 14 and 17
as adults, Once the jury had convicted the minors for firgt doagree murdsr, they had no opportunity
faor the judge to consider whether they should have been sentenced as adults or as minors. In
relation ta Patrick James Melemorg, the pelitioners sdded that he was treated as an adult and
sentencad to lite imprisonment without parole at the age of 16 for commitling felony murder, Slnce
being in prison, he has obitained a Gencral Education Diploma and substantially improved hig
academic porformance, : ‘

21, Except in some cases, the petitiohars did not present parlicularized allegations on
the 27 alleged viclims, although they mentioned thot these were individusls under 18 years of age
that were treated as adults and sentenced to life imprisonment without parole for having committed
the crime of homicide under the same judigial framework applied to Patrick James Mclemare, in
aecordance with these listed in the corresponding Annex A of the petition as well as Anngx | of
thelr December 20, 2010, brict,

22, The petitioners alleged with regard 10 Matthew Bentley, one of the 27 alleged
viclims referred 1o In Annex A of tha petitlon, thal even though he argued before the domostic
courts that the punishment of life imprisonment without parole represented cruel or unusual
punishment according 1o the Constitution of Michigan. and that the automatic imposition of the
sontence on minors for having committed the crimag of homlcide was contrary to the guarantee of
due process, the Michigan Court of Appeals rejected his arguments, stating that these questions
had been decided praviously. The petitioners informed that the Supreme Courl of Michigen later
rejected reconsideration of this decision. Finally, the IACHR obsorves that the petitionets alleged
John Espie's mental condition had not been considered at tdal, since he had been diagnosed with
frontal lobe syndrome, and that T.J. Tremble was arrested and issued his confession withoul his
paranls or o ldwyer haing present.

23, They also alleged with regard (o Oliver Webb, Cedric King, Eric Latimer, Chavez Hall,
Matthew Bentey, Maurice Black, Maurice Ferrell, Mark Gonzalez, Lonell Haywood, Christopher
Hynes, Juan Nunez, Sharen Patterson, T.J, Tremble, Marlon Waker, Oliver Webb, Ahmad Withams,
Larketta Collier, Cornelious Copeland, Lamar Haywoeod, Tyron Reyes, Kevin Robinson, Ellou
Whittington, Leon Wiliams, and Jonny Williams, that they do not have access to an education that
is equivalent 1o the education Individuals net facing life imprisanment without parole receive, ar, in
general, access to rehabilitation programs.

Allegations related to the admissibility of the petition

24, The petitioners slieged that the 32 alleged viclims do not need to exhaust domestic
ramedios, Invaking the exception to the rule ol the exhaustion of domostic remedies sct out in
Article 31.2 (a) of the Commission's Rules of Procedure. The petitioners alleged that the remedies
in the United States werg incffoctive, given that challenges 1o the senlences condgmning the
alleged victims 1o lile imprisonment without parele had no reascnable possibllity of success in
accordance with lederst and state laws and jurisprudence of Michigan and the Federation.

25, The petitioners added that according to the laws of the United States. there was no
realistic, adequate or effective measure ot the tima the alleged victims violated the criminal laws
that would permit o substantive examination of their cases, taking into sccount that they worg
minors, such that any measure lodged in the aforamantionsd terms had very little possihility of
syccese, the lallgr being futile.  They also polnted out, in any case, that the State had to
demonstrate the availability of an adequate remedy so that the allegations in the petition could be
succasstul,



UAFYSF LWV 1L 1% . 9% 1 nn evaT U e 1 ——ee .

26. The petitioners indicated thal the United States Supreme Court of Justice has held
that, as a punishment, life imprisonment without parole is not unconstitutional,® and that federal
appeals couris® and Michigan state eppeals courts® have decided that sentencing minors 1o life
imprisonment without parole does not viclate the Eighth Amendment to the Constitution of the
United States or the Constitution of Michigan. They added that the ratio of Roper v Simrions,®
outlawing the death penalty for minors, does not permit tha conclusion (hat the victims had an
ndequote remedy before the damestic courls, above ail, if thig decision was based primarily on the
fact thet 30 states {rom the United States had prohibited the dearh penalty tor minors,

27. The petitloners argued, contrary to the position of the State that the alleged victims
do not have to oxhosust every theoretical domestic remedy, and are nol obliged to exhausr
exirsordinary remedies such as the writ of certiorar hetore the Supreme Court, in an analogous way
to the Comrmission's decision on admissibility In the Casc of César Alberto Mendoza.? The
petitionars added that they had exhausted all available domestic remedies in accordange with Annex
| of that brief, the Stale having had amplg opportunity 10 make reparations to the alleged victims for
the vietations alleged in the petition. Flnally, the petitioners indicated that the decision of the United
States Suprame Court of Justice in Grahem v. Florida is not relevant, given that it decided that life
imprisonment without porole represents cruel and unususl punishment in the case of minors
santenced for non-homicide olfenses, and also because that declsion only allows the convicted
minars to get out of prision with parole, without preventing a long-term punishment sancrion.®

28. The pettioners argued that the two new cases edmitted by the Supreme Court of
Justlee on November 7. 20711, being reviewed through writ of cortlorart (Miller v. Alabama and
Jackson v. Hobbs), have morg limited issues than thase presented in the pefition. In these cases,
the Supreme Court of Justice will only review if life sentence without parole, imposed as o sanction
for two juvenile otfenders who committed murder in Alabama and Arkansas when they were 14
years old, pursuant to a statutory scheme under which that penalty ls mandatory, violates the
Eighth and Fourrgenth Amendments of the Canslitulion of the United States.

29. The petitioners alleged that the petition was presented within e reasonable time,
given that the circumstances of the violations of the alleged victims' rghts, In oll casas, are similar
and angoing, considering that all the allaged victims continued belng deprived of thelr herty.
Finally, the petitioners requested that the decision on admissibility relating to the exhaustion of
domestic remedies and timeliness of the petition be doferred untll the arguments and degcision on the
merits arg madoe.

B. Position of the State

30. The State alleged that the petitioners falled to exhaust domestic remedies and that
none of the exceptions to the prier exhaustion of domestic remedics were applicable.  As opposed

Y Harmelin v. Michigan, 501 U5, 987 (1891),

N Marris v, Weight, 932 F.2d 58) (9% Cir. 1986), Reddguez v. Peters, G2 F.2d 546 (7% Cir. 1595} and Faster v.
Withrow, 159 F. Supp 2d 629 (5.0, Mich. 2001), alt'd 42 Fad.Appx. 701 (6" Cir, (Mich. July 30, 2002}

S Puaple v. Launsburry, 217 Mich App, 338, G671 N.W. 2d 460, 483 (1986) and People v. Jarrerr, 1996 WL
23360397 (Mich. App.) at *2, apibeal denicd 454 Mich 921 (19971,

¢ Roper v. Simmana, 543 U5, 5581 {2005),

TUACTI, Ropoert Mo, 26708, Parition 220-02, Admissibility, Gdsor Alborto Mendora et al., Asslanting, Margh 14,
2008, :

e Grabom v Flsrida, 150- 8. Ol 2011 {2010], Ser Poople v. Cabullers, Col. Pplr. 3 ¢ 920, 925 (Cal. €. App.
4011 and Thomas v. State, 2011 WL 6847814, No. 1D10.1613, <1 {Fla. Oist. Cr. App. Doe. 30, 20111
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(o the pelitioners, the Stale argued thal the internalional slanderd for the exhaustion of domeslic
remedies cannot be interpreted in a manner implying that whenever there is a lack of reasonable
prospect of success the corresponding remedy need not be exhausted. In its view "Itihe mere
likelihood of an pdverse decision fs insufficicnt: there must be 'something more than probability of
defeal but less than certainty,'™

31. The State submitied that the petitioners' arguments on admissibility waere based
antirely on precedents of the United States prior to the decisions of the Supreme Court of Justice in
Roper v. Simang and Atking v. Virginia,'® prohibiting the application of the death penalty to minors
and to persons with montal disabilliles, respectively. 1L added that thesc decisions allow the
possibility for the courts of the United States to take into account the arguments brought [orward
by the petitioners. The State also stressed that the exhauston of domestic remedies requires that
tho Issues alleged in the petition hefore the Commission have been debated and docided by the
domestic courls, and indicated that none of the alleged victims had argued the claims brought in the
petition befors the domastic courts.

32, The State argued that the alleged victims Menry Hill, Barbara Mernéndez, Kevin Boyd,
Damion Todd and Pairick Mclemore had not exhausted the domestic remedics beceuse the issues
argued in the petition had not been argued in the domestic proceedings. Also, the Btate- indicated
thatr Henry Hill, Bérbara Herndndez, Kevin Boyd had not exhausted the svailable domestic remedies
since federal habeas corpus writs were pending at the date of presentation aof the petition, The
State argued that the claims in these remedies differ from the sllegations made in the pealition liled
with the Commission becouse in the federal habees corpus writs, they did not question the
canstitutionality of the convictions In a substantially similar way to that usced in the petition.

33, The State alisged that should the Commission decide that the alleged viclims have
exhausted domestic remedies, the petition should be declared inadmlssible by virtue of the tact that
it was not presented within the Ume limit of six months or wilhin a reasonable poriod of 1ime from
the date of notification of the final judgment. The petition is inadmissible with respect to the cases
of Henry Hill, Barbara Hernédndez, Kevin Boyd, Damion Todd, and Palrick James Mclemore, since
they wera sentenced in 1982, 1991, 1986, 1996, and 2000, respectively, well before the petition’
was lodged in 2006, They also add that the appeals tlad by the petitioners agalnst these santences
concern difforent questions to those alleged in the petition presented to the Corrimission, and
therefore cannotl be taken into account at the moment of congidering the time limit, and indicated
that the claims alleged in the petition have never been raised in a U.S. state or federal court.

34, The State alleged that in accordance with Article 34 of the Commission's Rules of
Pracadure, & petrion must inglude facts thot tend to establish a violation of the American
Declaration. The State subemitted that in their briefs the petitioners made gencral claims with
respect to the law without referring to facts demonstrating harm and, consequently. @ violatlon of
the American Declaralion. [l added thal the petilioners continually referred in their petition 10 the
application of a number of international instruments other than the American Daclaration, as well as
10 judgments and opinfons of the Inter-American Court ot Human Rights, without thess instrumoants,
decisions and opinions being binding on the United States or, in same cases, the Commission being
entilled ta apply them. They also highlighted that although the petitioners had referred to violations
of Articles 1, VI, XVIHI, XXIV, XXV, and XXVI ol the American Declaration, thelr allegations ere
bossd on a mistakenly broad interpretation of those Articles, as well as their arguments not

* International Low Commiasion, Thirgd Rapart on Diplomarlc Pratscrion, . Dugard, Special Ropperteur, S4th Pariod
o! Seasions, AICN 41523, March 7, 2002, para. A7, Availalio tor consuliation ot
oty un.og/ic/dusumuniativnienglish/a ung 524 pdi

W Bepor v. Simmoens, 545 U8, BEY (2008} and Atkinz v. Vieginia, 630 U5, 304 (2002).
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matching the letter of the lexl, rasting on o systematic and erroneous analysis of the applicable
imernational law,

25. The State alleged that the Commission was not competent to consider whether the
laws of the Uniled Slates violated customary Inlernational law. The State omphasized thal for a
customary rule of intornational law 16 exist there must ba & uniform and widespread practice of
States, s well as their sense of legal obligation or opinio Jjuris, which has not heen demonstrated by
the petitioners in this case. The Stale added (hat even it such a rule existed, It would naot he
hinding on the United States, sinde it has consistently reserved ils right to sentence minors to life
imprisonment without parole when they commit sarious braaches of criminal laws, and thus has
continuously objected to the practice having acquired the stalus of obligation. Finelly. it added hat
the United States has not ralified the Convention on the Rights of the Child. in part, due to the
prohibition of sentencing minors with lite imprisonment without parale that is included in Article 37.

36. The State alleged that notl being a member of the OAS, the State of Michigan cannot
be considorad part of the present proceedings. Therefore it requested that the Commission daclare
the petition inadmissible In all the points relating to the State of Michigan,

37. The State argued that, in accordance with the Commission’s Ruley of Proceduro, it

wag competent 1o consolidate sdmissibllity and merits issues in serious and urgent cases onlty. It
indicated that to that effect, the petitioners ought to have requested the consoldation at the
moment of lodging their petition, and the Commission 1o have requested obscervations on this point
sl 1he moment of sending the petition to the State, which was not the casae here.
385 Einally, the Stale slleged that the judgment in Graham v Florida constitules a
precedent allowing the view that the petitioners should have oxhausted dornestic remadies, since
\heir efforts would not be bound to tail as alleged. The State also argued that the two Cases
admitted on November 7, 2011 by the Supreme Court of Justice Tor revisw through writ of
cortiorort (Miller v. Alsbama and Jackson v. Hobbs), show that the patitioners had not exhausted
the internal remedies, and that these remedies should not bo considered futile, since the facts in
these cases are comparahle o those reported in the petition.

v, ANALYSIS OF ADMISSIBILITY

A. Commission's Competence ratione personae, ratione materioe, ratione tempaoris and
ratione foci

39. The Inter-American Commission considers that it is competent ratione personac 1o
examine the complaints set forth in the prosent petition. In accordance with Article 23 ol the
IACHR's Rules of Procadure, the petitioners are authorizad 1o submit clalms alleging vinlations of the
rights protecied in the Amercan Decloration. The 32 alleged victims sre persons whose rights are
protected by this international instrument. The State is hound 1o respect the provisions gontained in
lhe American Dsclaration, and the JACHR is competent 1o receive pelitions alleging violations
committed by the State ¢ontained in the aforementioned instrument, bgcause the State ratified the
0AS Charter on June 19, 1881, having been subject to the Commission's jurisdiction singe 1988,
the year of that organ's creation, and In accordance with Articlee 1 and 20 of the IACKHR's Statute
and Articles 23.and 81 of its Rules of Procedure.' The Commission raminds the panigs that it has

"oarticlos 1 and 20 U ef the IACHR's Stawte; OAS Charrer Arigles 3, 16, 51, 112 and 1650; IACHR's Rules,
Articles 23 snd 51; anid JACHR, Report No. /87, Case 9647, Adraisgibility and Muoritg, Jomas Toery Aoach and Jay
Finkorton, Usitad Stntos, Dscember 22, 1987, paray. 46-48. See also YA Caurt H.R.. lgerprotation of the Amedcan
Doclaration of tha Rights and Duties of Mon within the Framawork of Articly 64 of the Ammnrican Convontlon on Human
Rights. Advisory Opinion (0 10/88 of July 14, 1989, Series A No. 10, porss. 25.456,
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concludad in pravious cases, that the federal clause ¢an not be claimad Lo the affact that federal
States do not comply with the obligations contalned in the Amerlcan Declaration or, in any gase,
ignore the personal jurisdiction of the Inter-American Commission."”

40. Taking account of the fact that the petition alleges violations of the rights protected
by the Armerican Declarstion taking place within the territory of the United Statss, the [ACHR
cancludes that it is compotent ralione loei 1o examing thern. In addition, the petition is based upon
tacts occurring ot a time when the obligations undertaken by the State in accordance with the OAS
Charter and the American Osclaration were in {oree, so that the Inler-American Commission is
competent rarione tempors to examine the ¢laim,

41. Einally, in view of the fact that the pelitioners have advanced claims alleging the
violation of Artiglas 1, VI, XVIL XXIV, XXV, and XXV{ of the American Declaration, the IACHR is
competent ratlone malterise 10 examine the petition. Theretore, the Inter-American Commission
considers that it is competent to examine the claims sct out in the petilion,

8. Other Requirements of Admissibility
1. Exhaustion of Domestic Remedies
42, In aceordance with Article 31,1 of its Rules of Procedure, the Infer-Americon

Commissian shall verity whethar the romedies of the domestic legal system have been pursued and
exhausted, in accordance with the generslly recoanized principles of international law. Howaever,
Article 31.2 of the Rules of Pracedure speclfies that this requirement does not apply when: a) the
domestic legislation of the State concerned does not afford due process of law for protection of the
right that has allegedly been violoted: b) the party alleging a violation of his or her r:ghts has been
dunied access to the remedics under domestic law or has been prevented fream oxhausting them: or
¢) thare has been unwarranted delay in rendering o finsl judgment under these domestic remedies, i

43, The IACHR recalls that any decision on the application of exceptions o tha rule on
the exhaustion of domestic romedies shall be adopted previously and independently of an analysls
on the merits of the case, because it is premised on type and nature of evidence different from that
employed to determine whether or not there has bean a violation of Articles XVIlI ard XXV| of the
American Declaration,™?

44. The State submitted that the afleged victims have not exhausted sl the domestic
remedies, Including a8 federal hsbeas corpus eppeal, and that, even if thay had, the alleged victims
have not brought forward domastically the same questions presented in the petition, thereby failing
to fulfill the requirement of the prior exhaustion of domestic remedies. For their part, the petitioners
argued that the State had been aware of the arguments of the alleged victims since the petilion was
presented in 2006, having adeguale opporiunily 10 consider them wnd, in their case, make
repacations 1o the victims. The patitioners also added that before tiling the petition the alleged
vicims had made numerous attempts for the State to moke reparations for the harm suffered
through an gxhaustion of the appeals available under domestic law. They pointed out that when Lhe
Courl of Appeals for- the State of Michigan rojocted all appeals impugning the legality and
constitutionality of treating adolescents as adults and of sentencing them to life imprisonment, this
dernonstrated the lack of any ¢lfectlva remedy to vindicate their rights.  Finally, the petitioners

W oVaase TACHR, Hepocl No. 3/87, Case 9647, Admissibility ond Merits, James Terry fivech asd Jay Pinkerctan,
Unitod Stotos, September 22, 1987, paras, 62 and 03,

T ACHA, Report Mo, 42/10, Petltion 120-07, Admisathility, M./ Sequoyab, United Stetas, March 17, 201Q, para.

w
(2]
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alleged that the allegad victims did-not prasent argumants before rhe domestic courls similar 10
those submitted in the petition because the former had no possibility of success, given that the
rernedles provided for in the domestic legal order did not have reasonable prospects of succeeding in
light of the case law of the United State’s courts.

45, Algo, the Stste urgued that the 32 allegued victims did not file a petition for o writ
of certiorari, in accordance with the Supreme Court's precedent in Grafiam v, Florida, whorg it
docided that a sentence of life imprisonment without parele imposed on individuals helow the age of
18 whoe brenk criminal laws by commission of non-homicide offenses, representod cruel and unusual
punishment according o the Eighth Amendment to the Conslitulion af the United States. The State
alleged that by means ot the writ of certiorari appeal, the alleged victims had the opportunity 1o
seize the Supreme Court of Justice to romedy their situation, and that the Commission s not
competent lo prejudge the chances of success the petitioners might have at the domestic leval, The
State added that the cases Miller v. Alabama and Jackson v. Hobbs showad that the nelitioners had
not exhausted domestic remedies, and that these remedies should not be considered futile, since
the facts in these cases arc comparable with those reported in the petition.  In contrast 1o the
Stete's allegations, according to the petitioners, the alleged vicrims did-not have 1o exhaust the Wit
of certiorarl appeal bafore the Supreme Court because it is an extracrdinary remady. In addition. the
petitioners alleged that in accordance with the Commisslon’s docisions, the remodies tc¢ be
axhausted must he avallable, adequate and cffectlve 1o remady the alleged violation of human
rights, and submitted that the writ of certiorarl does not fulfill these requirgments, its exhaustion
praving futile.™ Finally, the petitioners argued that the cases Graham v. Florida, Miller v, Alkbama,
and Jackson v. Hobbs dealt with issues more limited than those presented in the petit:on.

46. The IACHR has observed that the purpose of the requircment to gxbaust domestic
remadics is 10 ensurg that the State in question is aware of (he alleged violation of a protectad right,
and has the opporfunity to resolve controversias within lts own legal framewaork before they are
taken 1o an international hody.™ For the |ACHR "if the alleged viglim sndeavored o resolve the
matter by making use of a valid, adequate. alternative available in the domestic legal system and the
State had an opportunity 1o remaedy the issua within i1s jurisdiction, the purpose of the International
legal precept is tullilled,™ ™

4.7, Mowever, In accardance with the jurisprudence of the Commission and with that of
olher internalional human rights argans, ineffective remedies do nol necd 10 he exhausted, In the
IACHR's view, for tha purposes of the perition's admissibility, remedies are inef{fective when it is
shown that none of the means to vindlcate a remedy betore the domastic legal sysiem appears 1o
have prospects of success.” In order to setisly (his point, the Commission must have before it
evidence altowing it to evaluate effectively the probable outcome of the petitioners’ proceedings.
The mara doubt about the prospects of filing a case is insufficient 10 exonerate the patitioners from

Y ACHE, Roport No. 3/87, Cose 9847, Admissibility and Marile, James Terry Roach and Joy Pinkerion, Unitgd
Statos, Septamber 22, 1987, para, 30,

S e alie, IACHE Report No. 51108, 299-07, Robort lgnacio Dz Lorete et of, Vengaueln, July 24, 2008, pari.
a4z,

HAGHR, Rapart Na. 70/04, Patition 667-01, Admissibility, Jasis Manual Noranjo Chedanas el al. - Jubilados oe Lo
Lrnprases Vengzolung de Aviacién VIASA, Vengauels, Octabur 13, 2004, para. G2,

1 ACHR, Repoart 26068, Patitipn 4.34-03, Admiysibility, fsoe Carduy Shibiyama el of., United States, Margh 1G,
2006, pera. 48 Reporl No. 16/04, Petition 129:2002, Admissthility, Tragy Lea Housel, Unitad Statas, February 27, 2004,
para. 36; and Report, No. 51/00, Cose 11,123, Admissibility, Gory T. Graham cutrently known as Shaka Sarkofa, United
States, June 18, 2000, puru. 80,
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axhausting domaestic remedies™. In order 1o decide whelher @ cage is sdmissible or not and withaut
prejudging the merits issues, in those cases where the sald remedies are considered ineffective due
1o a lack of prospects for success, the exceplion 10 the exhaustion of domestic remedies sat out in
Article 31.2 (b) of the IACHR's Rules of Procedure would be applicable.™

18, Algo, the Cornmission has decided that “the requirement of the exhaustion of
domestic remedies docs net mean thot the olleged victims must exhaust all the remedics availablo
to them," which implies that extraordinary remedies do not nged to be exhausted because they have
a discretionary character,™ and their procedural avallability is restricted and does not fully satisty the
cight of the accused to challenge the judgment.”!

49. According to the informatlon provided by tho petitioners and unchallenged by the
Stote, the Cammission observes that Menry Hill, Barbara Hernandez, Kevin Boyd, Damion Todd, and
Patrick James Mclemore exhausted the remedies of appeal before the Court of Appeals for the
Stata of Michigan,” or presanted loaves to appeal befare the Supreme Court of Michigan.” They
alse filed a foderal habeas corpus appeal, which were decided against them.™  Actually, the
Commission notes thet Damlon Todd also filed a petltion far a writ of certiornrf which was
cejected,®  Additionadlly, the Commission observes that the petitionars menlion in Annex t Lo thair
December 20, 201Q, briel, that Henry Hill, Bérbara Herndndez, and Damion Todd filed requests far
commutation or pardon of the sentence, which were denied, without the State presenting
observations in this regard, ™ -

W IACHE. Report No. 28/06, Patition 43408, Admissibility, fsamu Cadas Shibayaena et of., United States, March
1G, 20086, para. 48,

WOACHR, Report No.o 134711, Petition 1190/06, Admissibitity, Undocumaented Migeont Workees, Unitud States,
Oeatoler 20, 2071, paras. 28 and 30,

M AGHR, Reporr No, 26/08, Petition 270-Q2, Admisathility, Ciésar Alberio Mandaza ot al., Argentina, Margh 14,
2008, pury. 72,

2 gae IAGHA, Roport No. 8571997, Cuye 11.137, Admisuibility and Morits, Juan Codos Aholta,” Arguntine,
MNavamber V8, 1887, para. 268,

9 Spn People v, Doyd, 1998 WL 1991584 (Mich.App), Peaple v. Todd, 180 Mich.app. 625, 465 NW.2d $30
(18901, wnd Feople v, MucLemere tunpublished, 2002}, According 0 Annux | ol the petitionery’ bricl of Deceaber 20,
2010, appeals worn fited botoro the Court of Appoals for the State o Mishigan. The convicitons wars upheld on the
following dites: Henry Hill (March 123, 19848, Barhers Hormandez (Fabruary 4, 1994}, Kavia Boyd (June §, 1998 snd October
6, 1098, Darndan Todd (Decembegr 17, 19901 and Polrick Jarnes Melomore (December 20, 2002).

M Gue Paanle v. Heenandes, 447 Mich. 1020, 527 N.W.2d B11 (1984), According 10 Annex | of the patitionars’
briel ol December 20, 2010, sppeals were lilad bofore the Suprome Court of the Stte of Michigan: Henry HAill {(dented on
November 26, 20031, Bacbars Hernondoz {dualed on Desamber 8, 188941, Kevin Boyd (both dunicd on Qotobor 26, 1999 and
on Qetshar 25, 2004), Damion Tadd (deniad an Februacy. 20, 1992) and Patrick James Mclemorse (denisd en Dacomber 28,
2003 :

M The [odoral fabees corpus appeals waere lodgod by Henry Hill (Aol 2004}, Barbara Hernargles (August 20006),
Kavin Qovd iNovember 2004), Damion Todd {July 1998) and Patrick Jarmos Melomorg (March 2007), &l decided against
them: Muney Hill (Maeeh 14, 2008), Barbury Murnondez (Aprl 21, 2008}, Kavin Bovd {Juoe 5. 2006) and Camion Todd (Apnl
24, 20001, In its roply, the Statn conlirmadd the tiling of tederal Asleas aorpus patitions with rogacd o Hanry Hill, Garbaca
Mornandaz and Kevin Bayd, and the lodging of thesa appeals with regard to Henry Hill, Barbarg Hernondee, Kuvin Boyd and
Fattick Jomes MeLemore is mentioned in the eaoe file end their outcome with regord (o Kavin Boyd, DJamion Todd and
Parrlek Malemarn, ’

M gy the case of Damion Todd, it gppears from the cose lile that an sppeal wag lodged witl the US Court ot
Apngats al the Sixth Ciccuit agatnst danial ol Whe ledel Zabess corpus ot April 12, 2002, and a ptition for a writ of
sartiaran balorm tha Suproma Courl was daniud nn Detpbor 31, 2002,

7% Accarding to Anagx { ot the bret of Decamber 20, 2010, the raquests for 8 perdon or commutation of sunlunca
werg doaied on the following detes? Henry Hill on Navemboer 3, 2010, Barbara Hernandez on Auguat 17, 2010, ared Damion
Todd on Qetober 11, 2010,
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50, Besides Lhis, with respect to the 27 victims referred to In Annex A of the pettion,
the State argued that it possessed no information relating te their coses, and therefore requasted
that the Comralssion declare the peiition inadmissible with respect Ta these vieums. In this regard,
the IACHR observes that the petitioners sent Annex A via a May 9, 2007, communigation, which
was sant 10 the State In a timely way.”’ In addition, by communication dated December 20. 2010,
the petitiongrs appended Annex | to their communication, the same being sent t¢ the State on
January 11, 2011, without the Stote presenting its ohsorvations on Lhis document, Finally, the
Cammision notes that the petition and Anngx A of the patition are publicly gvallable at the Internet
page of the petitioners,”™

51, The Commission notes thal the petilioners presented the names, datg of sentencing
and olher information about the sbovementionad 27 alleged victims in Annex A of the petition, and.
in Annex | of the Decomber 20, 2010 brief, the remedies they had exhausted as well as the date in
which they were decided were included. The Commission obsarves that of the 27 slleged vigrims
referred Lo in Annex A and Annex |, only aight exhausted the federal habeas corpus appeal, those
biing: Matthew Bentley,® Maurice Black,* Cornelius Copeland,” John Espie,” Lamarr Haywood, ™
Lonell Haywood,* T.J. Tremble,™ and Shytaur Williams,* along with two of them who exhausted
the writ of certforari appeat, Le,, Matthew Bentley? and Shylour Williams.™ However, according 1o
Whe inlormation presented by the pelitioners, 26 of the 27 alleged victims lodged an appeal before
the Court of Appeals for the State of Michigan, which affirmed the sentences of life imprisonment
without parole™ The State did not contest the Infarmation provided by the petitionars, besides
which the Commission obsorves that it is a matter of State power to deal with remedics ond
jedgments,

52. According to the inforemation provided by the petitioners, the IACHR observes that
none of the 32 alleged victims, except Matthew Bentley, presented arguments betorg the domestic
courts relating 10 the unconstitutionality of the laws of Michigan permitting prosecutors or judges to
real as adults rinars who commit the offense of homicide, or argumants aiming 10 gstablish that
life imprisonment withoul parole conslitules cruel or unusual punishment in terms of the Eighth
Amendment 1o the Constitution of the United States.

1 annex A was sent o the Stale dawd January 14, 2000, togather with the petitionnes” ohsarviltions 1o tha
State's rejoinder.

1 Available ot hitps/wunw . achy.org/liles/asseisACHR Patition Supplemantal Brinf FINAL 12 11 08.pdl

3 yentenced on August 31, 1998, Appeal agoinst denisl of his {ederal haboas corpus petitian reiectod on
Navembur 2, 20085, : .

W Spnrancad on Februgry 12, 2001, Fedoral habeis corpus politlen dunied on April 16, 2009,

M gpntencad an Juna $. 2000, Fedaral hobeas goopus puiition denict on Auguet 8, 2006.

W gantanced on Saptambar 10, 1898, Fadaral baboas corpus petition dopied on July 28, 2010.

¥ quntoncod an August 10, 1899, Cederal habeas cenpus petitlon denled on January 10, 72008,

W gnntenced on August 24, 1998, Fadgral habgos cyrpus paiition denled on Murch 27, 2009,

3 Sonteneed on December 5, 1997, Federal Aobeay corpus pelition denisd on Seplember 28, 2004,

M ganianeed on November B, 1887, Fudorol olbeas oarpus patltion ond petition lor writ of curtiorae denited on April
4, 2006.

3 ptition denied on April 3, 2006,

M patition denied on April 4, 2003

W Agoarding to Annax Lot the brigt of Decembar 20, 2010, the Court of Appunls for the Stte ol Mishigan upheld
the convictions of 26 of the 27 alleged viglimg, Sharen Palterson, the remalning alleged vietim, was sortaoncod e lile
imprisnnmont without parele on April 13, 2004, The 3rate did not spaclty it sho did nat appeal the sentence.
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52. According to the allgations und svidence supplicd by the pettioners and nat
challenged by the Stote, the IACHR observes that on various occasions, the Court of Appeals for
the State of Michigan has considered groundless appeals presented by persons below the age of 18
allgging, via their counsal, thet they had been unjustiflably treated os adufts, or that the sentence of
life imprisonment without parole imposcd on them represented crual or unusual punishment,  The
IACHR observes that in these judgments, the courts concluded that lile Imprisonment without parole
was not prohibited by the Constitution of the State of Michigan, and that it did not represent cruel
or unususl punishment, One of these judgments relates 1o the case of Matthew Bontley, one of the
32 alleged victims.™

54, The Commission notes that in the Gase of Matthew Bentley, the Federal District
Courl denicd him the federal habcas corpus requesled, and concluded that the taws of Michigan
sentencing individuals undor the age of 18 10 lifc imprisonment without parole did rmot breach the
Eighth Amecndment of the Constitution of the United States.t' The Commission also observes that
in 2006, the Supreme Court of Justice denied Matthaw Bentley his petition for a writ o certiorari,
which presented subsiantially similar questions to those advanced in the pelition received by the
Commission, Itnciuding the allegation that life imprisopment without parole rgpresents crual or
unusual punishment, and the allegation of the necessly of differential treatment for adulls and
persons below the age of 18.% :

55. Similarly, the IACHR observes thal on various occasions, the Supreme Court of
Justice has denied a petition for o wrlt of cartiorari presented by different individuals below the age
of 18 from different States, Including Michigan. -When presenting 1his appeal, these individuals
alleged that the sentence of life imprisonment without parole wag uncanstwtional according to-the
Eighth Amendmont for being cruel and unusual punishment.

56, Based on the above legal and factual analysis and for the purposes of admissihility,
the Commission finds that the main questions raised In pelition 160-08 have already Leen presented
to dilferent courts, in particular 10 the Supreme Court of the Srate of Michigan and, ultimately, lo
the Supreme Court of Justlce of 1he United States, both in the context of this petition, as con be
noted in the appeals lodged by Matthew Rentley, and in the framework of other casas in which
various juvenie offenders have invoked multiple remadies to question and impugn the application of
lite irnprisonment without parole when they breached criminal taws, as well as enforcement of laws
that wreat minors aceusad and convicted of committing homicide crimes as adulls,

57, The Commission concludes from ils review that tho State has had ample opportunity
10 oxamine the questions presented {n this petition and several occasions {0 remedy the situgtion
claimed by the alleged victims, had it scen fit to do so, Furthermore, the Commission finds thart for
the purposes ol admissibility, the domestic remedies cannot be constdered 1o have had a reasonable
prospect of success in light of the consistent case law of the United Slales courts, including the

0 pogple v. Launshurey, 317 Mich.App. 358, 484 (1098) (he thal court's imposition of & fife gantance withuo!t e
poszibitity of parofe on i sixtann-yoar-old dovs nat gonstitute couel ar unusual punfshmantl: People v, Jarret. Uapulbilislgd
opinion {1998} Wnder these wireumstoncos, dufendant’s santance of lile prisan is propoctionale 1o tha offonss and the
aflendor..., ocither groel nar ynusvall and; People v. Bentley. Unpublished opinion {2000} Ur cannat surtously b contanded
that lite impnsonment [or toking of anathoe Hfw s qrossly disproportionatel, 1L is worth noting that the Canstitution of
Mighigan prohibits eruol or upusual punishment, similee o the Amedenn Dacliration, while the US Constitution probibits rutl
and unusual punishmant,

1% Gae Geatley v. Meloe (2008),
2 guu Benlley v, MoKeo, 547 U5, 1088 (Z006).

1 geo Massoy v. Washington, 499 U.5. 960 (1981); MeKinney v Robinan, $31 U8, 819 [2000), Las v. North
Careling, 537 U.S. 085 (2002): and Craig v. Loulsiang, BE? U S, 1062 (2007},
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Suprame Courl, Therefore, the Commission concludes that the axceplion 1o the rule of exhaustion
of domastic remedies containgd in Artigle 31.2 (b) of the IACHR Rules of Procedure is applicable in
the cases of the 32 alleged victims.

58, In regards (o the arguments of the State 10 the offect that the alleged victims had
racourse to the Supreme Court through a writ of cartiornri to remedy this situation and that the
cases of Graham v. Florida, Miller v, Alabsma, and Jackson v. Hobbs demonstrated that the
domestic remedios could be considered futile, the IACHR obscrves that the writ of certiorari is a
discrationary ramedy permitting the Unlted States Supreme Court 1o review the judgmsants of federal
or slate courts. The Supreme Court itselt has racognized that this remedy is discretionary i the
Rules of the United States Suprema Court, since & request for a writ of certiorar will only be
admissible tor compelling reasens; addltionally, consideration of a request for a writ of certiarari is
not a matter of right, but of judicial discretion.*

49, The Commission observes that this discretion is evident from the fact that Mallthew
Bontloy, one of the alleged victims, who was 14 years old when hg viglated the criminal laws,
presented lo the Supreme Court issues that were basically similar to those raised in Miller v.
Alabame and Jackson v. Mobbs, yet his request for a writ of cartiorari was not admitted. The
Commission further notes that whilsl Lhe Supreme Court considered the merits of Graham v.
Eloridda,® in Sulfivan v. Florida, " it did not, Both petitions were haeard on the same dav, and in hoth,
the appellants alleged the unconstitutionality of the fife imprisonment without parole, when at the
time they committed the nan-homicide crimes, they were below the age of 18.

GO. In conclusion, far the purposes of admissibility, the Commission takgs into account
the fact that the pelilioners’ submissions question the tramework of logal provigions applicd to the
alleged vietirns and the consequences of that applicotion, not the individuol circumstances of each
canviction. In that regard, the country's courls have had repeated opportunities tc examing and
decide upon the compatitility of that framework with the principles of due process. Therefore, the
Cammission considers that, for the purposs of admissibility, it IS unnecessary to require gach alleged
victim 10 lodge the same claim through a special and discretional remedy, and therefore has decided
to apply the exception provided af Article 31.2 (b} of the Rules of Procedure of the IACHR,

2. Timelingss of the Petition

&61. Article 32.1 of the Inter-Amarican Commission's Rules of Procedurc requires that
petitions be lodged within a perod of six-rnonths following the date an which the fingt decision was
notified. Howevar, by virtue of Article 32.2 of the IACHR's Rules of Procadure, in those cases [n
which the excepions (o the requirement of the prior exhaustion of domestic remedies dre
applicable, the pstition shall be presented within o rcasonable time, as determined by the Inter-
American Commission. For this purpose, the lnter~-American Commission shall consider the date on
which the alleged violation of rights oceurred and the circumstances ol each case.”

sules.apx. Tha
eufow an a wrir

4 Thy Rukes of the US Suprame Court sre available alt Bilpiiwww Supremmae
Ruloe stata that “g pelition for @ writ of cecorid will e granted only for compelling reuso
of cortiarar is not o matter of tght, hur of fudiclal diseretion”.

4 Graham v. Florda, 130 S, CL 2011 (20101,
8 Sultivan v, Florda, 560 U8, 120100

YIACHR, Heport No. §2/1Q, Pailion 1118-03, Admissibility, Gardfuna Puaty Piedra Community and it Membrrs,
pibaduras, Mareh 24, 2010, paca. 146,
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62. The Commission observas that Uhe lederal habess comus sppeals lodgaed by Hanry
Hill, Barbara Herndndez, Kevin Boyd, snd Patrick Mclemore, and the writ of certiorar filed by
Matthew Bentlley, were decided subsequently to the presentation of the perition betorg the
Commission. In the case of Damion Todd, the Commission observes that subsequent 1o the federal
haboas corpus appeal, the allaged victim filed an appeal that was denied on January 4, 2007, It
also points oul that Damion Todd's request for & pardon or commutation ot his sentence was dented
on Qctober 11, 2010 aher the presentation of the petlton, without the State presenting
observations in this regard.

63. The Commission also obsarves that Maurice Black, Larkets Coilier, Cornclius
Copcland, John Espie. Maurice Ferrol, Mark Gonzalez, Chavez Mall, Lamar Haywood, Lonnell
Haywood, Christopher Hynes, Ryan Kendrick, Cedric King, Eric Latimer, Juan Nunoz, Sharon
Pattarson, Gregory Pelty, Tyrone Reyess, Kevin Robinson, T.J. Tremble, Marlon Walker, Oliver
Webb, Elliot Whittington, Ahmad Williams, Johnny Williams, Loon Williams. and Shytour Williams
prasgnted their petition within a reasonable time, since their last appeals filed were danled at a later
date than the presentation of the petition hetore the IACHR,* and in other cases. the Court of
Appeals for the State of Michigan affirmed its sentences when resolving the appeals or the slleged
victims were convicted at least seven vyears prier 10 the pressntation of the petition 10 the
Commission on Fobruary 23, 2006 '

G4, Finally, the Commission linds thar in tha instant case the petition was received on
Fetiruary 23, 2008, and that the effects of Lhe deprivation of liberty of the 32 alleged vietims under
a lagal {ramework allegedly contrary to the American Declaration extend lo the present day.
Tharefare, in view of the context and characteristics of this case, the Commission considers thar
the pethion was lodged within a reasonable Ume and that the admlssibllity requirement on timeliness

iy mel.
3. Duplication of Proceedings and res judicats

65, It does not appear from the case file thal the contenl ol the pstitions is currently
nending before another international instence, nor that it reproduces petitions already examined by
this or another intarnational body. Therefore, i1 is appropriale 10 find that the requirements
astablished in Article 33.1 of the Inter-Amerlcan Cammission’s Rules of Procedure are satistizd,

4. Colorable Claim

GG. Article 34 {a} of the Intor-American Commission's Rules of Procedure provides that
potitions filed bhetore the IACHR must state facts that lend to establish a violatign of the rights
referred 1o in ite Article 27, and in which failing, the patltion must be declared inadmlesible for heing

# pceording to Anaex | ai the brief ot Dacember 20, 2010; Muuriee Bluck (April 16, 2008), Comuhius Copeland
(August 9, 20061, John Espie (July 28, 2010), Lamarr Haywoad tanuary 10, 20081, Lonell Haywaod {Macch 27, 2008) and
T.J. Tremblo (Seplember 28, 2008). .

9 Apenrding to Annex | of the briel of December 20, 2010, the Court ol Appuals (or the State of Michigon uphuld
the convictinns of the al alleged vigtime wha gxhoustod the remedios on the loflowing dites: Matthew Bentluy (April 11,
20001, Maurice Blgck 1Sepernber 20, 2000), Lorkow Colller tMay 12, 2008), Cornelius Copaiand {July 18, 2002}, John
Fxpie (January 22, 2002), Maurizo Forrel (November 16, 20041, Maork Gonzolug (Februory 11, 2003}, Chaves Hell (May 28,
20035), Lomar Movwood (July 24, 2001), Lonnoll Maywooad Uanuary 16, 2001), Chdstapher Hynss (Saptambar 21, 2001},
Ryan Kendrick (February 11, 2003), Codrie King [August 18, 2000}, Erde Latimer (June 18, 2003), Junn Nunez (Fabruiry 23,
2001), Gragory Moty [Apll 26, 2002), Tyrono Royas (November 27, 2000}, Kavin Reblnron (May 20, 2003), T.J. Tremble
(Febeuury 1. 20001, Madon Walker (March 18, 2003), Ollsee Wehb (June 12, 2001), Ellior Whittingten {Aprit 20, 2001},
Anraad Williams (May 25, 2001, Jobeny Williams {July 20, 20041}, Loon Willlama {Auguist 26. 20031, ang Shytour Willlams
(Docembir 7. 1999). Shuron Paltergon wag saotensed 1o lify imprisanmneat withour parole on April 13, 2004,




17

“manifestly groundless” or "out of ordar”, noeording to the provisions of Article 34 (b, The criteria
used to analyze adrnissibility differ from those used tor an analysis on the merits of the petition,
singe the lnter-American Commission only undertakes a prima facle examination to determing
whether the petitioners have ostablished the apparent or possible violotion of a right protected by
the American Declaration. 11 is & general analysis not involving a prejudgmaent of, or issuanco of &
praliminary opinion on the merits of the matter,

G7. Neither tha American Qeclaretion nor the TACHR Rules of Procedure requite
pelitioner 1o identify the specific rights allegedly violated by the State in the matler brought bofore
the Commission, although petitioners may do so. It is far the Commission. based or the system's
jurisprudence, to determineg in its admissibility report which provisions of the relevant Inter-American
instruments are applicable and could he found lo have been violated it the alleged facts are proven
by sufficiont element,

G68. In view af the elements of fact and law presented by the partles, along with the
nature of the matter submitted for its altention, the IACHR tinds that the applcation to the
purparted victims of the alleged legal framework in sach case, if proved, may. prma facle,
characterize violations of the rights in Articlas |, XI, XV, XXV, and XXV of the Amerigan
Daclaration, o the prejudice of the 32 alleged viclims. In the merits stage, the analysis will consider
whether or nat the legol framework applied ensured, in sach case, the right of the minors to spacisl
protection, as well as differcnt treatment to that of adults based on thelr needs, in accordance with
the rights recognized in Articles Il and VIl of the American Declaration. The analysis relevant to the
passible violation of Article XXV of the Amaerican Declaration will focus on the right to humane
treatment during the deprivation of liborty within the legal framework of the Mighigan laws applied
ta the alleged victims. .

69. Furthermare, where approprietg, the Commission will analyze i, uader tho legal
framework applicd to the alleged victims, they had access to & public defendar whe specinlized in
the rights of juvenilos, particularly since in a number of cases it was claimed that some ot the
allaged victims were assigned a public defender who did not guarantee thelr right to a propoer
defense, which could, prime facie, characterize vielatons of the rights in Articles XVHI and XXVin
connection with the rights recognized in Articles It and VI of the American Decloration.

70, Wilh respeet to Henry Hill, Barhara Hernandez, and Kevin Boyd, ihe petitioners
alleged several spacitic questions about the conditions of their deprivation of liberty as a result of
the legal fromework that was applied to them, which may breach their right 10 personal integrity
and their right 1o humane treatment, in accordance with their right to special protestion as minor
individuals, so that there masy be prima focic violatinns of Arricles | and XXV in connaction with the

rights recognized in Article VI of the American Declaration to thair prejudice.

71. As lhe Commission has held, the rights contained in the American Deaclaration may
he interproted in accordanee wilh the principle of the higher interesls of the child and the corpus
Jjuris an the rights of the child.*?

72, Finally, the IACHR considers that there may not be viglotions of Article XXIV of the
American Declaration containing the right 1o potition,

SO G LAGHR. Juvenide Justice and Human Rights in the Amasicas, OEaSer.LAVIL Dac. 78, Juiy 13, 2011, pars,
18 pnd 20.
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VI, CONCLUSIONS
73. The inter-American Commission concludes that it is competent 10 examing the
claims proscntad in tho present matter and that the petition is admissible, in conformity with
Articles 46 and 47 ol the American Convention. Based on the arguments of fact and law expressed
above, and without prejudics 10 an gxamination of the merils of the case,
THE INYER-AMERICAN COMIMISSION ON HUMARN RIGHTS
DECIDES:

1. To declara the present petilion admissible in relation to Articles | 1, VIL X, XV,
XXV and, XXVI el the American Deglaration;

2. To declare the present petition insdmissible in relation to Article XXIV of tha
Amorican Convenlion;

3. To notify the parties of the present decision;
4, Ta continua with its analysis ¢f the merits of the casa:
5, To publish this decision and include it in its Annual Report, to be prasented to the

Generol Assambly of the OAS.

Done and signod In the city of Washington, D.C., on the 20 day of the month of March,
2012, (Signed): José de Jesds Ororco Henriquez, President Tracy Rohinson, PFirst Vice-President;
Felipe Gonrdlez, Second Vice-President; Rodrigo Escobar Gil, Rosa Marla Ortiz and Rose-Marie
Antoine, Cormmissloners.

The undersigned, Mario Lopez-Garelli, by authorization ot the Executive Secretary-ol the
Intar-American Commission on Human Rights, in keeping with Articte 47 of the Commission’s Rules’
of Procedure, certifies that this is an aceurate copy of the original deposited in the archives of the
IACHR Sacretariat, '

" Mario Lopes-Garelli
By authorization of the Executive Secratary




