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Ryan*, a 17-year-old boy, represented himself during his delinquency trial on a burglary charge. Like in many Ohio
juvenile cases, the record of Ryan's case contained no information indicating whether he was even informed he had a
right to be represented by a lawyer. Without a lawyer to guide him, Ryan lost his trial, was adjudicated delinquent and
was sentenced to an Ohio Department of Youth Services facility for a minimum of 1 year and a maximum of four years.

Ryan appealed his case. After Ryan had served 10 and a half months of his sentence in a correctional facility, the
appeals court overturned his conviction and sent the case back to the trial court so that Ryan could be “fully apprised
of his right to counsel.” When the case was returned to the trial court, the burglary charge against Ryan was ultimately
dismissed. In addition to the injustice that Ryan suffered, Ohio taxpayers also paid a price. Ryan’s unwarranted
incarceration and subsequent legal expenses cost taxpayers roughly $50,175."

*Ryan is a fictitious name we have used to protect the child’s confidentiality.

yan's story is far from an isolated inci-

dent in Ohio. Unfortunately, Ohio stands

out as a jurisdiction where the right to
counsel in a juvenile delinquency proceeding
has become aniillusion.

According to a recent report by the Children’s
Law Center and the National Juvenile Defender

Center, as many as 80 percent of children
charged with criminal wrongdoing in some Ohio
juvenile courts are not represented by counsel.
Most of these children waive their right to legal
representation shortly after their arrest.? In
many instances, they do so without a full
understanding of the consequences of that
waiver. Eager to move cases through the

system quickly, judges, magistrates, pros-
ecutors and probation officers do not take
the time to ensure that these children are
aware of the complexities of the juvenile
justice system, the role that defense coun-
sel plays in that system, and the possible
repercussions of a finding of delinquency.

The National Office of the ACLU, Children’s
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Law Center, ACLU of Ohio and the Office of the
Ohio Public Defender are urging the Ohio
Supreme Court to support our effort to protect
the right to legal representation in juvenile
delinquency proceedings by ensuring that all
waivers of that right are knowing and voluntary.
The Ohio Rules of Juvenile Procedure currently
permit a child to waive his or her right to an
attorney in all proceedings except those in which
the court considers transferring the case to
adult court for criminal prosecution.® However,
the Rules do not require that the child consult
with an attorney prior to waiving the right.

Specifically, we have filed a petition to the Ohio
Supreme Court to amend the Ohio Juvenile
Court Rules to ensure that no child waives his
or her right to legal counsel in a juvenile delin-
quency proceeding without first consulting
with an attorney.

The United States Supreme Court has man-
dated that juveniles facing delinquency pro-
ceedings have the right to the aid of counsel to
protect their legal interests. In In re Gault, 387
U.S. 1(1967), the Court stated that, given the
complexities of our legal system, the “juvenile
needs the assistance of counsel to cope with
problems of law, to make skilled inquiry into
the facts, to insist upon regularity of the pro-
ceedings, and to ascertain whether he has a
defense and to prepare and submit it.” “Under
our Constitution, the condition of being a
[child] does not justify a kangaroo court.™

|
THE NEED FOR RULE CHANGE IN OHIO

A. WIDESPREAD WAIVER OF COUNSEL
HARMS CHILDREN AND SOCIETY, AND
IMPEDES THE FAIR ADMINISTRATION
OF JUSTICE

The harm from widespread waiver is felt in vir-
tually all areas of the juvenile justice system.
Legal counsel for court-involved children is
necessary to ensure that the children are not
unnecessarily detained prior to the disposition
of their case or committed to institutional con-

finement afterwards.® Children who forgo
counsel tend to enter admissions of guilt even
though they may have meritorious defenses or
may be innocent.” According to the CLC report,
roughly 15 percent of those children commit-
ted to Ohio Department of Youth Services
(ODYS) correctional facilities and 20 percent of
those placed at community corrections facili-
ties were unrepresented by counsel during
their delinquency proceedings.?

Greater rates of incarceration are not only
dangerous to the children being jailed, but
they are also more costly and dangerous for
society. Ohio taxpayers spend $49,440 for each
child who is committed to and remains at an
ODYS correctional facility for 10.4 months, the
average length of stay.” Children placed in

ating a juvenile court record that may impede
their life chances for years to come. As a result,
juvenile court judges can neither ensure that
they are issuing just or accurate findings, nor
can they ensure that the individual needs of
each child charged with wrongdoing are met
with appropriate responses.

B. CHILDREN NEED THE ASSISTANCE
OF COUNSEL TO PROTECT THEIR
LEGAL INTERESTS

A growing body of social science research sup-
ports the need for the guiding hand of counsel
as articulated in Gault. Researchers have
found that even adult defendants have diffi-
culty understanding judicial admonitions

The “juvenile needs the assistance of counsel to cope
with problems of law, to make skilled inquiry into the

facts, to insist upon regularity of the proceedings, and

to ascertain whether he has a defense and to prepare

and submitit.” — unmepsTates supreME COURT, IN RE GAULT, 387U.S.1(1967)

detention or corrections are more vulnerable
to assault, suicide and sexual abuse, and they
are more likely to commit further crimes after
they are released.” In Ohio, 35.8 percent of
children committed to ODYS facilities will
commit another offense within three months
of their release' and 53 percent will recidivate
within two and a half years."

Widespread waiver by children causes the
public to lose confidence in the fairness of the
juvenile justice system. Children without
lawyers act hastily under the mistaken belief
that their cases will be resolved quickly and
positively, especially when they are detained. In
an effort to resolve their cases, these children
will often act against their legal and rehabilita-
tive interests. Lacking the advice of an attor-
ney, they may admit charges of delinquency
without appreciating the consequences of cre-

when entering pleas. There is no reason to
believe that children will have any better
understanding of the legal concepts or termi-
nology imbedded in the process.”

Other studies indicate that children, particu-
larly children in the juvenile justice system, are
less likely than adults to appreciate the conse-
quences of the decisions they make in court.
For example, one recent study examining the
legal decision-making processes of court-
involved children found that adolescents “are
more likely than young adults to make choices
that reflect a propensity to comply with
authority figures,” and less likely or less able
to recognize the risks inherent in their
choices." Juveniles who are below average in
intelligence are more likely than others to be
impaired in abilities relevant to legal decision-
making. This risk is amplified because a high
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proportion of youths in the juvenile justice sys-
tem are of below-average intelligence.”

Moreover, it is widely recognized that chil-
dren charged with wrongdoing suffer from
a host of issues that make it less likely that
they can safeguard their own interests
during their proceedings.™

According to currently available
information:

¢ Roughly 75 percent of Ohio’s incarcer-
ated youth need mental health serv-
ices.” Fifty-five percent of the girls
incarcerated in the Scioto Correctional
Facility have a mental health disorder;
42 percent take psychiatric medication.™

Over 44 percent of children committed
to ODYS have special educational needs
as compared to 14 percent of children
in the general Ohio school population®
and 10 percent of children nationally.”

Many children in the juvenile justice
system have been victims of abuse or
neglect. Abused and neglected kids are
50 percent more likely than other chil-
dren to be arrested while a juvenile; 40
percent more likely to be arrested for a
violent crime once becoming an adult;
and 33 percent more likely than other

children to abuse drugs.”

Nationally, 70 percent of incarcerated
girls report physical and sexual abuse.”

One study found that 48.9 percent of
the female juvenile offenders sam-
pled were experiencing symptoms of
post-traumatic stress disorder at the
time of the study and that female
juvenile offenders were 50 percent
more likely to suffer from PTSD than
their male counterparts.”

C.OTHER STATES HAVE TAKEN
STEPS TO ENSURE MEANINGFUL
ACCESS TO COUNSEL

Other states, including all of Ohio’s neighboring
states, have taken steps to implement the man-
dates of Gault by ensuring that children have
meaningful access to counsel and are able to
make informed decisions about their legal rep-
resentation. For example, lowa does not allow a
juvenile of any age to waive counsel at any delin-
quency proceeding. Nine other states (Kansas,
Massachusetts, Montana, New Jersey, New
Oklahoma, West
Virginia and Wisconsin) prohibit juveniles from

Mexico, North Carolina,
waiving counsel depending on their ages. Fifteen
states (Colorado, Connecticut, Indiana, Kansas,
Kentucky, Louisiana, Massachusetts, Maryland,
Montana, New Jersey, North Carolina, Oklahoma,
Vermont, Virginia, and Wyoming) protect the
child’s right to counsel by mandating specific
guidelines for waiver, like requiring waiver to
occur in the in the presence of, and after consul-
tation with, counsel. In 2005, the Pennsylvania
Supreme Court adopted new juvenile court rules
that prohibit the child’s guardian from waiving
the right to counsel for the child.

D.NATIONAL PROFESSIONAL
ORGANIZATIONS AND EXPERTS
STRONGLY DISFAVOR WAIVER OF
COUNSEL

National professional organizations and experts
recognize that children should not be left to nav-
igate the complex and adversarial delinquency
proceedings on their own. Juvenile delinquency
court judges and judicial officers, and the rules
under which they operate, should ensure that
children’s due process rights, including the right
to counsel, are protected at all costs. As a result,
these organizations and experts agree that
judges and judicial officers should not permit
children to waive counsel except under extreme
circumstances, and even then, not before having
had the opportunity to meaningfully confer with
counsel about the decision.

In August 2005, the National Council of
Juvenile and Family Court Judges (NCJFCJ],
a membership organization consisting of
over 1700 juvenile and family court judges,
commissioners, magistrates and referees,
issued national juvenile delinquency guide-
lines which identify 16 Key Principles neces-
sary to form a juvenile delinquency court of
excellence. Principle number 7 calls for juve-
nile court administrators to ensure that
“counsel is available to every youth at every
hearing, including post-disposition reviews
and reentry hearings.”* The NCJFCJ advises
that “[jluvenile delinquency court judges and
judicial officers should be extremely reluc-
tant to allow a youth to waive the right to
counsel” and on the “rare occasions” that
judges do permit children to waive, the
“waiver of counsel should only be accepted
after the youth has consulted with an attor-
ney about the decision and continues to
desire to waive the right.”®

In January 2005, the American Council of
Chief Defenders and the National Juvenile
Defender Center promulgated core national
criteria by which indigent defense delivery
systems and the branches of government
responsible for the provision of counsel may
fully implement the holding of /n Re Gault.*
First among the ten principles calls upon each
juvenile justice system to “uphold juveniles’
right to counsel throughout the delinquency
process and recognizes the need for zealous
representation to protect children.” A subsec-
tion to that principle specifically notes that the
“system should ensure that children do not
waive appointment of counsel.””

Similarly, the national juvenile justice stan-
dards promulgated by the Institute of Judicial
Administration and the American Bar
Association recommend that “a juvenile’s

right to counsel may not be waived."”

CONTINUED ON REVERSE
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THE JUDICIARY SHOULD TAKE THE
LEAD IN SAFEGUARDING THE RIGHT
TO COUNSEL FOR JUVENILES IN OHIO

Judges and judicial officers should take the lead
in protecting the right to counsel for juveniles in
Ohio because they are the gauge by which the
general public evaluates the fairness and effi-
ciency of the juvenile court system. The NCJFCJ
has recently stated that the role of the juvenile
court judge includes “leadership, collaborative,
and advocacy components, as well as com-
menting on, and if necessary, drafting legisla-
tion that the judge believes is necessary to
complete the work of the juvenile delinquency
court.” With respect to ensuring that counsel is
available to children prior to entertaining a
waiver, the NCJFCJ urges that judges “work
with the public defender, private bar, funding
sources, and the legislature to overcome” bar-
riers to meaningful access to counsel. &

TAKE ACTION

More information may be obtained by

contacting Vincent Warren and Robin

Dahlberg, Senior Staff Attorneys, Racial
Justice Working Group, American Civil
Liberties Union, at: vwarren(@aclu.org
or rdahlberg(daclu.org or Kim Brooks
Tandy, Executive Director, Children’s Law
Center, Inc., at kimbrooks(@@fuse.net.
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