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n the past two decades, the federal government has

funneled hundreds of millions of taxpayer dollars
into abstinence education, even though there is no credi-
ble evidence that this approach prevents teen pregnancy or
the spread of sexually transmitted diseases, including
HIV/AIDS. To the contrary, because these programs often
present medically inaccurate or incomplete information
about contraceptives and the transmission of sexually
transmitted diseases, they interfere with the ability of teens
to make healthy and responsible decisions if engaging in
sexual activity. Moreover, although federal law does not
permit government-funded programs to convey religious
messages or impose religious viewpoints or practices, many
abstinence-only programs continue to do so.

Since 1981, when Congress passed the first federal
measure to promote abstinence education, the Adolescent
Family Life Act (AFLA), concerned parents and advocates
alike have brought a number of legal challenges against
government-funded abstinence programs. The lawsuits have
focused on the use of public dollars to promote religion, to
disseminate medically inaccurate information, and to per-
petuate gender stereotypes in taxpayer-funded sexuality
education. Many of these challenges have been successful:
in some cases, the courts have required abstinence-only
programs to remove the offending content; in other cases,
school districts have agreed to stop using the curricula in
question; and in still other instances, faced with a court
challenge, schools have expanded their sexuality education
curricula to include more comprehensive approaches.

Despite these legal successes, proponents of absti-
nence-only education persist in their efforts to increase
government funding for and religious involvement in
abstinence-only programs. As a result, it is likely that the
courts will continue to play an important role in curtail-
ing and monitoring abstinence-only education. Below is
an overview of the legal challenges that have been
brought to date. Together these cases offer guidelines for
future legal actions.

BOWEN V. KENDRICK: LAYING
THE LEGAL GROUNDWORK
In 1983, the American Civil Liberties Union (ACLU) filed a
lawsuit on behalf of a group of clergy, taxpayers, and the
American Jewish Congress challenging the constitutionality
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of AFLA and the way that specific grantees were using AFLA
funds. The case, Bowen v. Kendrick, proceeded to the United
States Supreme Court, making it the first and only case the
Court has decided, to date, addressing government-funded
abstinence programs. As such, the decision provides guidance
for what is and is not permissible in these programs.

Before the Supreme Court, the ACLU contended that
AFLA violates the constitutionally mandated separation of
church and state because it requires grant applicants to
explain how they would involve religious organizations
(among other groups) when providing services, it allows reli-
glous organizations to receive funds, and its program goals
coincide with certain religious beliefs. The ACLU, therefore,
argued that the statute should be struck in its entirety. The
Supreme Court disagreed, holding instead that a statute may
legitimately recognize “the important part that religion or
religious organizations may play in resolving certain secular
problems.”! The Court further concluded that the goals of
AFLA are not “religious in character” even if they coincide
with certain religious beliefs.2 And, despite this overlap, the
Court refused to assume that religious organizations would
promote religion in AFLA-funded programs.

The ACLU also called into question particular grants
made under AFLA to religious organizations. In response, the
Court clarified when religious groups may receive funds and
what they may do with them. On the one hand, the Court
explained that the government cannot give public dollars
directly to an “institution in which religion is so pervasive that
a substantial portion of its functions are subsumed in the reli-
gion’s mission.” The Court reasoned that when public funds
flow to such an institution—a church, a diocese, or a seminary,
for example—there is a “substantial risk that [the] aid...
would, knowingly or unknowingly, result in religious indoctri-
nation.”’* On the other hand, the Court emphasized that public
dollars can flow to other religiously affiliated groups so long as
the dollars underwrite only secular content. For example,
AFLA funds can go to a charity that is affiliated with a church,
provided it does not use the money to promote religion. The
Court, however, recognized that some AFLA grantees had
been using federal funding to support religious activities.
Consequently, it sent the case back to the lower court to deter-
mine whether specific AFLA grants constituted government-
funded religion and to devise a remedy for addressing this

problem. In 1993, the parties reached a settlement agreement.
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Although Bowen v. Kendrick clarified that public money
cannot be used to fund religious activities in a publicly
funded sexuality education program, it did not stop the
government from using taxpayer dollars to support fear-
based, abstinence-only education. The federal government is
free to fund abstinence-only education so long as programs
do not use government dollars to promote religion. And
advocates can challenge publicly funded abstinence-only
programs on a case-by-case basis.

Since the conclusion of this case, Congress has instituted
two additional abstinence-only programs: the abstinence-
only-until-marriage initiative which Congress enacted in
1996 in the context of overhauling the nation’s welfare sys-
tem (Section 510 of Title V of the Social Security Act), and
the Special Projects of Regional and National Significance
abstinence program initiated in 2000. 5

GOVERNMENT-FUNDED RELIGION
AND ABSTINENCE-ONLY EDUCATION
Despite the outcome of Bowen v. Kendrick, some gov-
ernment-funded abstinence-only programs continue to
promote religion. In 2002, in the first lawsuit filed
against a program funded through Title V, the ACLU
challenged the use of taxpayer dollars to fund religion
in the Louisiana Governor’s Program on Abstinence
(GPA). Basing its claim on reams of public records, the
ACLU demonstrated in this case, ACLU of Louisiana v.
Foster, that the governor’s program had made hundreds
of thousands of dollars in grants to programs that used
the funds to support religious activities and promote
religious messages. Groups receiving GPA funds high-
lighted their misuse of the dollars in their monthly
reporting forms to the governor’s office. For example,

one group noted:

December was an excellen[t] month for our pro-
gram, we were able to focus on the virgin birth and
make it apparent that God desire[s] sexual purity as a
way of life. The virgin birth help[ed] many people to
see and understand what Christmas is about.
Abstinence only put things in the right perspective,
this let us know that each individual must live to

please God and not man.¢

Groups also reported that they used GPA funds to oper-
ate a chastity program entitled “God’ Gift of Life,” to organize
prayer vigils at abortion clinics, and to teach a curriculum that
educated participants on the “spiritual need” for abstinence
and addressed “[t|heir relationship with God.”” Despite these
and numerous other reports indicating blatant use of GPA
funds to promote religion, the GPA did nothing to address
these violations until it was ordered to do so by the court.
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In response to the ACLU’s legal challenge, a federal
district court ordered the GPA office “to cease and desist
from disbursing GPA funds to organizations or individuals
that convey religious messages or otherwise advance reli-
gion in any way in the course of any event supported in
whole or in part by GPA funds.”® The parties eventually
settled the case after the GPA agreed to stop funding
religious activities and to monitor closely the activities of
all funded programs. Under the agreement, programs dis-
covered to be promoting or advocating religion in any
way are subject to losing their funding if they do not
remedy the problem within a specified timeframe.

MEDICAL INACCURACIES IN
ABSTINENCE-ONLY EDUCATION
Another persistent problem with abstinence-only programs
is the inclusion of medically inaccurate information.
Challenges to medical inaccuracies in publicly adopted
curricula have been filed in Florida, California, and
Louisiana (in a case that preceded ACLU wv. Foster).? Each
challenge relied on state statutes setting forth requirements
for sexuality education programs in the state’s public

schools. Each was either a legal or political success.

In Florida, in Planned Parenthood v. Duvall County School
Board, Planned Parenthood joined a group of parents in
1993 to challenge the district’s adoption of a Teen-Aid
abstinence curriculum for use in seventh grade classrooms,
as well as the board’s failure to adopt, as required by state
law at the time, comprehensive, age-appropriate sexuality
education curricula for the remaining elementary and sec-
ondary school classes. Among other claims, Planned
Parenthood argued that the Teen-Aid curriculum contained
inaccurate information about human sexuality, pregnancy
prevention, HIV transmission, abortion, and other related
topics—all in violation of state law.10

The lawsuit challenged, for example, the Teen-Aid
curriculum’s assertion that, by the tenth to twelfth week of
gestation, the fetus “learns and remembers things, hears,
sees, and has a personality.”’!! The lawsuit also objected to
diagrams that confused external male and female reproduc-
tive or sex organs with internal organs,!2 as well as passages
claiming that “no controlled scientific study supports the
value of condoms in helping to protect against sexually
transmitted diseases including HIV” and that “following
abortion, women are prone to suicide.”!3

The lawsuit resulted in real change. After a four-year
legal battle, the school board ultimately agreed to drop the
offending program and adopt a comprehensive, age-appro-
priate sexuality education curriculum for kindergarten
through twelfth grade. The new curriculum included an
optional abstinence pledge for students in seventh grade

and above.
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The California lawsuit, Hall v. Hemet Unified School
District Governing Board, raised similar issues. In 1994, a group
of parents challenged the Hemet school district’s decision to
use abstinence curricula published by Teen-Aid, Respect,
and Choosing the Best, in the district’s middle and high
schools. Among other claims, the parents argued that the
curricula violated California statutes requiring accuracy in
instructional materials.!* The challenged curricula included
misinformation designed to frighten students, such as,
“Correct usage of condoms may not prevent HIV infection,
but only delay it!”15 The curricula also labeled the following
statement as false: “Although condoms do not provide 100%
protection against transmitting or acquiring HIV, they are
highly effective, if they are used properly.”'¢ In response to
the legal challenge, the Hemet school board dropped sexual-
ity education from the district curriculum altogether and
replaced it with HIV/AIDS prevention education.

The first Louisiana lawsuit, Coleman v. Caddo Parish
School Board, brought by a group of parents in 1992, chal-
lenged the inclusion of medically inaccurate information in
the abstinence-only curricula— Sex Respect and  Facing
Reality—taught in the local public schools. Among other
arguments, the parents contended that inaccurate or mis-
leading information in the curricula violated a state statute
defining sexuality education as “the dissemination of factual
biological or pathological information that is related to the
human reproduction system” and mandating that sexuality
education “shall not include... the subjective moral and eth-
ical judgments of the instructor or other persons.”!”

As the lawsuit emphasized, the curricula included
statements claiming that anyone who has an abortion will
suffer numerous physical risks, including “damage to...
reproductive organs, heavy loss of blood, infection...
increased risk of miscarriage or birth complications with
future pregnancies... [and possibly] infertility.’!® The cur-
ricula also included statements that were not only factually
incorrect, but amounted to subjective moral judgments,
including, “Well, no one can deny that nature is making
some kind of comment on sexual behavior through the
AIDS and herpes epidemic,” and “Saving sex until mar-
riage, by contributing to our emotional growth, will help
us become better parents when we are married.”! The
court ruled that these and similar passages violated
Louisiana law and had to be deleted before the challenged

curricula could be used in the public schools.

GENDER BIAS IN
ABSTINENCE-ONLY EDUCATION
In addition to medical inaccuracies, gender stereotypes
were an issue in the curricula involved in the 1992

Louisiana lawsuit and in the California challenge. Again
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relying on state law, both cases succeeded in bringing
those stereotypes to light and ensuring their removal from
the classroom.

In the California lawsuit, Planned Parenthood argued
that the challenged curricula violated a state law prohibit-
ing the use of instructional materials that “reflect
adversely upon persons because of their...sex.”20 For
example, the curriculum portrayed teenage boys as
uncontrollable, even violent, sexual aggressors: “When
they are over-stimulated by what they see and hear, young
males are tempted to provide sexual release for themselves
by dwelling on thoughts or even forcing another person
to have sex with them.”2! At the same time, the curricu-
lum portrayed teenage girls as responsible for keeping

boys’ sexual proclivities in check:

Females are generally less impulsive, more level
headed, about sex... Since females generally become
aroused less quickly and less easily, they are better
able to make a thoughtful choice of a partner they
want to marry. They can also help young men learn
to balance in a relationship by keeping physical inti-
macy from moving forward too quickly.??

Again, in the face of the legal challenge, the school
board removed the offending curricula from the schools.

The challenged curricula in Louisiana included similar
gender stereotypes. The court considered whether the
offending passages were inaccurate and therefore violated
state law. One passage read, “A male can experience com-
plete sexual release with a woman he doesn’t particularly
like, whereas a woman usually can’t do so unless she loves
her partner.” This was but one example. The court ordered

the removal of such passages.?

A LOOK AHEAD: KEEPING WATCH
Given the Bush administration’s commitment to increasing
federal funding for abstinence-only programs and interest in
involving religious organizations in the administration of
social and educational services, it is essential that the advocacy
community continue to monitor how abstinence-only dollars
are spent and to challenge the misuse of these funds in the
courts. While the results of legal challenges may be limited to
remedying specific problems within specific programs (rather
than bringing an end to all abstinence-only programs), indi-
vidual lawsuits can serve as fair warning to all abstinence-only
programs receiving public dollars. Legal challenges can also
help ensure that teens are not subjected to forced religious
indoctrination, misled by medically inaccurate materials that
can put their health and lives at risk, or exposed to offensive

and damaging gender stereotypes.
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NEW RESOURCE FROM AGI

The Alan Guttmacher Institute has recently released Sex Education: Needs, Programs and Policies, a PowerPoint slide

set that looks at the role of sex education in helping teenagers make healthy and responsible decisions about sex,

the current status of sexuality education in the United States, and the ongoing debate over abstinence-only-until-

marriage programs.

The presentation includes slides on:

sexual activity among American youth;

sex education policy and practice in public schools;

the effectiveness of programs designed to delay sexual activity and to prevent unintended pregnancy and sexually

transmitted diseases (STDs) among teenagers;

increased federal funding for abstinence-only education; and

the disconnect between public opinion and public policy in this area.

The presentation can be downloaded at: http://www.guttmacher.org/pubs/ed_slides.html
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