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about an area of government conduct that raises serious questions of 
constitutional law. 

 
The City’s refusal to confirm or deny the existence of responsive 

records is not permitted under Florida law. I am aware of only one Florida 
case where a government agency “refus[ed] to confirm or deny the existence 
of the records sought by” the requester. Lorei v. Smith, 464 So. 2d 1330, 1332 
(Fla. 2d DCA 1985) (per curiam). Although the court resolved the case on 
other grounds, it explicitly disapproved of the agency’s response, cautioning 
that “we do not condone public agency silence when confronted with a chapter 
119 request.” Id. at 1332 n.1. Indeed, the Public Records Act requires public 
records custodians to “respond to [records] requests in good faith.” § 
119.07(1)(c). “A good faith response includes making reasonable efforts to 
determine from other officers or employees within the agency whether such a 
record exists and, if so, the location at which the record can be accessed.” Id. 
Although a statutory exemption may be asserted to withhold specific records 
or portions of records, id. § 119.07(d)–(e), there is no basis for wholly refusing 
to process a request on the basis of broad claims of exemption.  
 
 Even if a refusal to confirm or deny the existence of responsive records 
were theoretically permissible, the City has waived its ability to assert such a 
response here by officially confirming its ownership of a cell site simulator 
and related devices. The City has posted to its public website a March 13, 
2013 Quotation from Harris Corporation providing price and shipping 
information to the Department for upgrades to its existing stable of cell site 
simulator-type devices.2 (Attached as Exhibit B). The document details 
Harris’s offer to provide a Stingray II to Hailstorm Upgrade, a Harpoon PA 
Kit Dual Band 700/800, one-year extended maintenance for the Harpoon 2100 
and Harpoon CONUS, and other equipment and training packages.3 This 
document officially confirms the City’s possession of at least one cell site 
simulator, its recent interest in upgrading that device, and the existence of 
records regarding its cell site simulator and associated technologies. The City 
cannot now attempt to shirk its responsibilities under the Public Records Act 
by refusing to confirm or deny the existence of the same. See Wolf v. C.I.A., 
473 F.3d 370, 378 (D.C. Cir. 2007) (“[W]hen information has been ‘officially 
acknowledged,’ its disclosure may be compelled even over an agency’s 

2 Available at 
http://dms.sunrisefl.gov/public/AttachmentViewer.ashx?AttachmentID=10781&ItemID=3408. 
 
3 Explanations of the product codes appearing in the Item Number field of the March, 2013 
document are publicly available on the U.S. General Services Administration website. Harris, 
Federal Supply Service, Information Technology Schedule Pricelist, General Purpose 
Commercial Information Technology Equipment, Software and Services 28–29, 60–62 (Mar. 
11, 2014), https://www.gsaadvantage.gov/ref_text/GS35F0283J/0ML8KB.2S6VTT_GS-35F-
0283J_HARRISMOD162.PDF. 
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