NO CHILD LEFT ALONE

Campaign to Stop the Solitary Confinement

of Youth in Adult Jails and Prisons

BRIEFING PAPER: YOUTH IN SOLITARY CONFINEMENT IN ADULT FACILITIES

Every day, in jails and prisons across the United States, children are held in solitary confinement. They spend 22 or more hours
each day alone, usually in a small cell behind a solid steel door, isolated both physically and socially, often for days, weeks,

or even months on end. Sometimes there is a window allowing natural light to enter or a view of the world outside cell walls.
Sometimes it is possible to communicate by yelling to other prisoners, with voices distorted, reverberating against concrete
and metal, but communicating with other prisoners is often forbidden. Occasionally, they get a book or Bible, and if they are
lucky, education materials. But inside this cramped space, few things distinguish one hour, one day, one week, or one month,
from the next.

While isolated in solitary confinement, children are deprived of the services and programming they need for healthy growth
and development. Solitary confinement can cause serious psychological, physical, and developmental harm - or, worse, can
lead to persistent mental health problems and suicide. These risks are magnified for young people with disabilities or histories
of trauma and abuse. Normal human contact and a range of age-appropriate services and programming are essential for the
development and rehabilitation of young offenders.

Children (young people under the age of 18) should never be held in adult facilities. But if they are, they should be held in
separate areas with other children, and never locked in solitary confinement. Any practice that involves physical and social
isolation of children should be strictly limited, regulated, and publicly reported.

As the US Attorney General's National Task Force on Children Exposed to Violence recently described it, “nowhere is the
damaging impact of incarceration on vulnerable children more obvious than when it involves solitary confinement.”! It is time
to abolish the solitary confinement of young people. State and federal lawmakers, local governments, and those who run adult
jails and prisons should immediately embark on a review of the laws, policies, and practices that result in young people being
held in solitary confinement, with the goal of definitively ending this practice.

WHY ARE CHILDREN HELD IN ADULT FACILITIES?

Across the United States, because of changes in the law beginning in the 1980s, children are often charged as adults and
detained in adult jails and prisons before trial and after conviction. Department of Justice data suggest that nearly 200,000
children are charged as adults annually? and that close to 100,000 children are held in adult jails and prisons each year.?® Yet
research continues to show that treating children as if they were adults has negative public safety consequences, does not
reduce violence, and likely increases recidivism.* And there is no question that their detention in adult facilities is extremely
dangerous - with high rates of physical and sexual assault.®

STATE LAWS - Some states mandate that all individuals charged in criminal court be detained in adult jail pre-trial -
regardless of age.® Some states require that children held in adult facilities before trial be kept separate from adults in order to
provide some protection from adults (often requiring separation “by sight and sound”).” Other states leave it to each county to
decide whether, how, and when young people need to be protected.®

Some state prison systems have special “youthful offender” facilities that serve some proportion of the youth admitted to
prison who are under a certain age (generally in their early twenties).” Still, the general practice in many states, including
those with “youthful offender” systems, is to hold some children in adult facilities - in short, children and adults are held
together nationwide.™

FEDERAL LAW - The Juvenile Justice and Delinquency Prevention Act (JJDPA) creates financial incentives for states to treat
some young people differently from adults, including by diverting those subject to the jurisdiction of the juvenile justice system
(and certain categories of misdemeanants] from adult facilities." Those who are protected by the federal law must either never
be held in adult facilities (such as “status offenders,” those whose conduct is illegal only by virtue of their age - like a curfew
violation) or be moved from adult facilities within 6 hours (and must be sight and sound separated from adult prisoners while
there).’? However, this law is not currently interpreted to cover children who are charged with felonies in the adult system.™
Because the JJDPA does not explicitly extend its protections to children with these charges, a large swath of youth are left
unprotected in adult facilities despite their age and vulnerability.

As the nation’s largest public interest law organization, with affiliate offices in every state and a legislative office
in Washington D.C., the ACLU works daily in courts, legislatures, and communities to promote more effective
SOLITARY criminal justice policies.

6 To learn more visit ww.alcu.org/stopsolitary




LOW LEVEL CRIMES - Except in the federal system,' young people who are convicted as adults and sentenced to more than a
year of incarceration are typically sent to adult prison. But a significant proportion of young people who are charged as adults
or held in adult jails pre-trial do not end up in prison after conviction. In fact, Department of Justice data suggest that perhaps
one-third or more of these youth are returned to the community with probation or with a sentence of “time served” - meaning
that the time spent in jail awaiting trial is equivalent to or greater than the actual sentence the youth would have received for
the crime committed. These data suggest that a significant proportion of youth charged as adults and held in adult facilities
before trial are ultimately not convicted of serious crimes since they are never sentenced to time in prison.™

For these reasons, a range of national organizations, such as the American
Jail Association, support holding children in juvenile rather than adult facilities.”

WHAT IS SOLITARY CONFINEMENT AND WHY ARE CHILDREN IN SOLITARY?

Solitary confinement means physical and social isolation in a cell for 22-24 hours per day." It is often accompanied by a range
of restrictions and deprivations - limits on everything from reading materials to visitation to exercise.™

Adult jails and prisons generally use solitary confinement in the same way for all prisoners - including children.'” Prisoners
are generally held in solitary confinement for four reasons:

e DISCIPLINARY SOLITARY CONFINEMENT (common euphemisms: punitive segregation, disciplinary custody): Physical and
social isolation used to punish prisoners when they break facility rules, such as those against talking back, possessing
contraband, or fighting;

e PROTECTIVE SOLITARY CONFINEMENT (common euphemisms: protective custody, administrative confinement): Physical
and social isolation used to protect a prisoner from other prisoners (or, in the case of youth, from adults);

e ADMINISTRATIVE SOLITARY CONFINEMENT (common euphemism: administrative segregation): Physical and social
isolation - frequently indefinite in duration - used because officials do not know how else to manage a prisoner or when a
prisoner is deemed too disruptive to the safe or orderly running of an institution;

e MEDICAL SOLITARY CONFINEMENT (common euphemism: therapeutic seclusion): Physical and social isolation to
medically treat prisoners, such as when they have a contagious disease or express a desire to commit suicide.?

Jail and prison officials do not generally use the term “solitary confinement” to refer to the range of segregation and isolation
practices they employ. But because the conditions and effects of various segregation practices are substantially the same, the
ACLU uses a single term based on the level of social isolation and environmental deprivation.

Neither states nor the federal government publish systematic data that show the number of youth held in adult jails and
prisons who are subjected to solitary confinement. But research suggests that protective and punitive solitary confinement
likely account for a significant proportion of cases: '

e Research by Human Rights Watch and the ACLU recently found that some jails hold 100% of youth in solitary confinement
for the entire period of their pre-trial detention - to protect them from adults.?2 This practice is likely to account for much
of the solitary confinement of youth in pre-trial adult facilities, particularly in counties that charge small numbers of youth
as adults - and may disproportionately affect girls, even in counties that charge large numbers of boys as adults.?®

¢ Research by Human Rights Watch and the ACLU also recently found that in some jails and prisons, a significant
percentage of youth are subjected to punitive solitary confinement. This practice is likely to account for much of the
solitary confinement of youth in prisons and in counties that charge large numbers of youth as adults. Many officials
reported that they subject youth and adults to the same disciplinary rules and that they subject youth to solitary
confinement as a punitive sanction.? For example, disciplinary data reported by the New York City Department of
Corrections suggest that more than 14 percent of adolescents between the ages of 16 and 18 spend part of their pre-trial
detention in punitive solitary confinement.?



WHAT IF YOUR CHILD WAS HELD IN SOLITARY CONFINEMENT?

The devastating effects of subjecting youth to solitary confinement reach our families and our communities. Vicky Gunderson,
whose son Kirk committed suicide in an isolation cell, describes her experience when her child was incarcerated in an adult
jail:
Kirk was accused by older men of being “immature;” each day he had to teach himself during the one hour of
“school” because the teacher was frequently unavailable; the noise level in his block gave him headaches; a
convicted sex offender exposed himself to Kirk; he was involved in a couple physical confrontations; his depression
increased; and he was so bored that his thoughts consumed him. ... Our family, extended and immediate, and a
community of supportive friends and neighbors, did our best to support Kirk while he was in jail. Together, we never
missed a phone call or visit. . . . Two days after Christmas in 2005, Kirk was placed in [solitary] confinement, known
as “the hole” . . .. Kirk requested not to be alone because he was having anxiety. Despite his request for help and
regulations requiring one-hour checks on inmates in confinement, Kirk was left alone for approximately two and
a half hours. When jail staff finally checked on Kirk, my son was found dead hanging by a blanket from the smoke
detector in the cell.

SOURCE: NEELUM ARYA, CAMPAIGN FOR YOUTH JUSTICE, JAILING JUVENILES: THE DANGERS OF INCARCERATING YOUTH IN ADULT JAILS
IN AMERICA 11 (Nov. 15, 2007), available at http://www.campaignforyouthjustice.org/documents/CFYJNR_JailingJuveniles.pdf.

HOW DOES SOLITARY CONFINEMENT HARM CHILDREN?

Solitary confinement can cause serious psychological, physical, and developmental harm to young people who need age-
appropriate services and programming for their healthy growth and development or to be rehabilitated (if found guilty). Solitary
is even more harmful for young people with disabilities.

PSYCHOLOGICAL HARM

There is consensus that any isolation of youth should be strictly limited because of the potential for psychological harm.
Although research on solitary confinement has focused on adults, the findings of this research reasonably can be applied

to youth, particularly given parallels in other related areas and extensive research concerning children’s development and
growth. This research has found that adults who are subject to solitary confinement generally exhibit a variety of negative
physiological and psychological reactions, including: hypersensitivity to external stimuli;?¢ perceptual distortions and
hallucinations;?” increased anxiety and nervousness;® revenge fantasies, rage, and irrational anger;? fears of persecution;*®
lack of impulse control;*" severe and chronic depression;* appetite loss and weight loss;* heart palpitations;* withdrawal;*
blunting of affect and apathy;® talking to oneself;*” headaches;* problems sleeping;* confusing thought processes;*
nightmares;*! dizziness;* self-mutilation;*® and lower levels of brain function, including a decline in EEG activity after only
seven days in solitary confinement.“

Young people are even less psychologically able than adults to handle solitary confinement. Youth are also psychologically
different than adults. They experience time differently (a day for a child feels longer than a day to an adult) and have a greater
need for social stimulation. Experts, such as the American Academy of Child and Adolescent Psychiatry, believe that, due to
their “developmental vulnerability,” adolescents are particularly at risk of adverse reactions.“

e Research by Human Rights Watch and the ACLU recently chronicled the experiences of young people in solitary
confinement. Many spoke to researchers in harrowing detail about struggling with one or more of a range of serious
mental health problems during their time in solitary. They talked about thoughts of suicide and self-harm; visual
and auditory hallucinations; feelings of depression; acute anxiety; shifting sleep patterns; nightmares and traumatic
memories; and uncontrollable anger or rage.”’

RISK OF SUICIDE
Prisoners in solitary confinement account for a disproportionate number of suicides among people in custody.”® For youth,
suicide is very strongly associated with isolation.?’

¢ Research published by the Department of Justice found that more than 50% of the suicides of children detained in juvenile
facilities occurred while youth were confined alone in their room (a form of solitary confinement) - and that more than 60%
of young people who committed suicide had a history of being held in isolation.*

e Research by Human Rights Watch and the ACLU recently found that many children consider or attempt suicide while in
solitary confinement.%



PHYSICAL HARM

Adult facilities are generally ill-equipped to provide age-appropriate mental health, medical, or dental services to young
people, let alone nutrition adequate to support growing muscles and bones.5? The most common deprivation that accompanies
solitary confinement, denial of physical exercise, is physically harmful to youth health, well-being, and growth.

e Research by Human Rights Watch and the ACLU recently found that many adult facilities could not provide youth access
to medical or mental health professionals trained in adolescent development. Youth told researchers about being denied
physical exercise - or only being able to exercise in a small metal cage.*

DEVELOPMENTAL HARM

Adult facilities — even those with a constant population of children - often do not provide a range of programming and services
tailored to the needs of young people.> Young people in solitary confinement are generally at an additional disadvantage, as
they are denied access to whatever limited resources might be available to other youth as a “privilege” they don’t deserve. This
can include educational programming, access to reading materials, and the ability to write, call, or visit with loved ones.

e Research by Human Rights Watch and the ACLU recently found that many facilities fail to provide education to young
people, or merely provide an in-cell “study packet,” which is usually only photocopied worksheets, with limited or
no access to an educator to ask questions or get feedback. Some youth reported being denied any reading materials
whatsoever. Youth also told researchers that being unable to hug or visit with loved ones was torturous.%

HARM TO CHILDREN WITH DISABILITIES OR A HISTORY OF TRAUMA AND/OR ABUSE

For many youth in jail or prison, the vulnerabilities of developmental immaturity are compounded by disabilities and/or by
histories of trauma and abuse. Youth in the adult system report these vulnerabilities at much higher rates than the general
population.® These factors, though experienced differently by different individuals, can significantly exacerbate the harm

of solitary confinement. Federal law - the Americans with Disabilities Act, the Rehabilitation Act, and the Individuals with
Disabilities Education Act - all require state and local governments to make accommodation for disabilities when they care for
young people in custody.”’

e Research by Human Rights Watch and the ACLU recently found that many jails and prisons have few resources or
protocols in place to identify or accommodate youth with disabilities. Because solitary confinement is traumatic, and
commonly accompanied by a range of additional deprivations, youth with mental, intellectual, and cognitive or learning
disabilities were particularly affected.®®

For these reasons, every major set of national standards governing
age- and developmentally-appropriate practices to manage and care
for youth under age 18 in correctional settings strictly regulates and
limits all forms of isolation.”

HOW ARE CHILDREN DIFFERENT FROM ADULTS?

Young people have needs that differ in nature and degree from those of adults because they are still developing physically
and psychologically. The fact that youth are still developing means that they are particularly amenable to rehabilitation and
particularly vulnerable to trauma and abuse.

Youth grow and change. Adolescence is transitory. As Elizabeth Scott and Laurence Steinberg, renowned experts in adolescent
development, have written, “[tlhe period is transitional because it is marked by rapid and dramatic change within the individual
in the realms of biology, cognition, emotion, and interpersonal relationships.”®

During adolescence, the body changes significantly, including the development of secondary sex characteristics. Boys and
girls gain height, weight, and muscle mass, as well as pubic and body hair; girls develop breasts and begin menstrual periods,
and boys’ genitals grow and their voices change.®’ The human brain also goes through dramatic structural growth during

teen years and into the mid-twenties. The major difference between the brains of teens and those of young adults is the
development of the frontal lobe.®? The frontal lobe is responsible for cognitive processing, such as planning, strategizing, and
organizing thoughts and actions.®® Researchers have determined that one area of the frontal lobe, the dorsolateral prefrontal
cortex, is among the last brain regions to mature, not reaching adult dimensions until a person is in his or her twenties.® This
part of the brain is linked to “the ability to inhibit impulses, weigh consequences of decisions, prioritize, and strategize.”®® As a
result, teens’ decision-making processes are shaped by impulsivity, immaturity, and an under-developed ability to appreciate
consequences and resist environmental pressures.

The differences between youth and adults make youth more vulnerable to harm, and disproportionately affected by trauma and
deprivation.



HOW DOES THE LAW SPECIALLY PROTECT CHILDREN?

The developmental differences between youth and adults are reflected in international human rights law and have also been
recognized by the U.S. Supreme Court in cases establishing that young people should be afforded greater constitutional
protections in the context of crime and punishment.

U.S. CONSTITUTIONAL LAW
The U.S. Constitution protects persons deprived of their liberty, both before and after conviction. The Supreme Court has
recognized that these protections apply differently to children and adults in the context of crime and punishment.

The Fifth and Fourteenth Amendment protections against deprivation of liberty without due process of law establish the
contours of the protections afforded to pretrial detainees from unconstitutional conditions of confinement.®” Pretrial,
individuals may be held to ensure that they are “available for trial,"®® and during this period may be subjected “to the
restrictions and conditions of the detention facility.”®? But they may not be subjected to punishment” or to treatment which
“shocks the conscience.”’" The Eighth Amendment governs the protections afforded to convicted prisoners from unhealthy or
dangerous conditions of confinement.”? Officials have an obligation to “provide humane conditions of confinement”” to those
convicted of a crime. The limits of the prohibition against cruel and unusual punishment are defined by “evolving standards
of decency.”’* Criminal sanctions also constitute cruel and unusual punishment when they are “grossly disproportionate” and
without penological justification.”

Although no Court of Appeals has addressed the solitary confinement of children, a number of lower courts have found that the
solitary confinement of individuals with serious mental health problems violates the Eighth Amendment because individuals
with serious mental health problems are more likely than others to have great difficulty adjusting to and tolerating time in
solitary confinement, and solitary confinement can even make the symptoms of mental health problems worse.” Likewise, as
explained above, children are especially vulnerable to the negative consequences of solitary confinement.

In a string of recent cases, the Supreme Court has ruled that the Constitution’s protections apply differently to young people
who come into conflict with the law because kids are different from adults. In cases involving the juvenile death penalty,”
juvenile life without parole,” and custodial interrogations,” the Court has stated that treating youth as if they are adults -
without acknowledging their age, developmental differences, or individual characteristics - is unconstitutional. The Court has
suggested that because “an offender’s age is relevant to the Eighth Amendment ... criminal procedure laws that fail to take
defendants’ youthfulness into account at all would be flawed.”® The Court has also repeatedly relied on international law and
practice on children’s rights to affirm its reasoning.®' Given this analysis and the international consensus against the practice,
the solitary confinement of children is grossly disproportionate, inconsistent with evolving standards of decency, and shocks
the conscience.

INTERNATIONAL HUMAN RIGHTS LAW AND PRACTICE

International law, which identifies anyone below the age of 18 years as a child, recognizes that “the child, by reason of his
physical and mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well

as after birth."®2 The International Covenant on Civil and Political Rights (ICCPR), a treaty ratified by the United States,
acknowledges the need for special treatment of children in the criminal justice system and emphasizes the importance of their
rehabilitation.® The Convention on the Rights of the Child (CRC) also addresses the particular rights and needs of children who
come into conflict with the law.®

A number of international instruments and human rights bodies have declared that solitary confinement of children violates
human rights laws and standards prohibiting cruel, inhuman or degrading treatment and called for the practice to be banned,
such as: the United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines),®® the Committee
on the Rights of the Child,? and the United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the Beijing
Rules).®” Based on the harmful physical and psychological effects of solitary confinement and the particular vulnerability

of children, the Office of the U.N. Special Rapporteur on Torture has twice called for the abolition of solitary confinement of
persons under age 18.%8

Just as the Supreme Court has found that differences between children
and adults make children undeserving of the most severe and punitive
sentences, so should children be seen as undeserving of the most severe
and punitive conditions of confinement.”

HOW CAN THIS PROBLEM BE SOLVED?

Because neither detention in adult facilities nor solitary confinement is safe for children, there is agreement among many
corrections and mental health professionals that children should be removed from adult jails and prisons and that solitary
confinement of youth under age 18 should be prohibited. No matter where children are held, there are a range of alternatives
to manage and care for them safely - without resorting to solitary confinement.



Remove Children From the Adult Correctional System
The first and best option for reform is to remove children from the adult correctional system. Juvenile facilities are better
equipped to provide for the needs of youth.

¢ Young people can be moved out of the adult prison system by statute, or without statutory change, by administrative
measures, such as by Memoranda of Understanding between adult and juvenile facilities.

e A growing number of states - including California, Virginia, Texas, Pennsylvania, and Colorado - have enacted
legislation permitting or mandating detention in juvenile facilities for youth accused or convicted of an adult crime.?

e Another approach to this problem recently adopted by a number of states, such as Connecticut, Illinois, Mississippi,
and Rhode Island, is to “raise the age” of juvenile court jurisdiction so that fewer youth are automatically prosecuted in
the adult system.”

e Other states have changed the laws governing transfer of juveniles to adult court to limit such transfers to exceptional
cases.”

Strictly Limit Any Isolation of Children and Prohibit Solitary Confinement

Solitary confinement of youth under 18 should be banned. This practice can be ended by state legislators, local officials,
and facility administrators. Because physical and social isolation is so harmful and traumatic - and accompanied by other
serious deprivations (like denial of education), all isolation practices should be strictly limited and regulated. Children
should never be subjected to any practice that involves significant levels or durations of physical or social isolation.
Isolation should only be used as an emergency measure. Separation practices to protect, to manage, or to discipline youth
should be used sparingly and should never rise to the level of solitary confinement.

A new tool for prison administrators, government officials, and community advocates are the federal regulations
implementing the Prison Rape Elimination Act [PREA]. The PREA regulations mandate that adult jails and prisons separate
children (those under 18] from older prisoners in common areas.” The regulations also mandate that facilities use

their “best efforts” to avoid using isolation to separate youth and to provide certain programming and services to youth

in isolation.” The regulations require that youth placed in isolation in spite of a facility’s "best efforts” should not be
denied daily large-muscle exercise, or legally required special education services, and should be granted access to other
programs and work opportunities.” PREA requires that facilities be audited for PREA compliance every three years

and that these audits must be made available to the public.” If a state fails to comply with PREA it risks losing some
percentage of federal funds.” PREA thus provides guidance for state and local officials on appropriate policy and provides
advocacy opportunities for the public to ensure safer treatment of youth in adult facilities.

Require Public Reporting of Youth Solitary Confinement Practices

Solitary confinement is a terrible secret of our criminal justice system - jails and prisons rarely make data about isolation
practices public and there are almost no data about the solitary confinement of young people in adult facilities. Meaningful
reform must be accompanied by data reporting and increased accountability to allow the public and elected officials

to engage in appropriate oversight. Advocating for legal and policy changes that make solitary confinement practices
transparent to the public is a key step to ending this practice and implementing better alternatives.
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