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INTRODUCTION

Five Presidents - Lyndon Johnson (1965), Richard Nixon (1970), Gerald
Ford (1975), Ronald Reagan (1982), and George H. W. Bush (1992) - have
supported the enactment or reauthorization of key parts of the Voting Rights
Act. Dr. Martin Luther King, Jr. said that President Johnson's support of the
Voting Rights Act had helped transform the bloody assault on civil rights
marchers by state troopers at the Edmund Pettus Bridge in Selma, Alabama, into
a “shining moment in the conscience of man.”! On signing the 1982 extension of
the Act, which passed Congress by a vote of 389 to 24, President Reagan called
the right to vote the "crown jewel of American liberties."?

This report describes the voting rights litigation brought, or participated
in, by the Voting Rights Project of the American Civil Liberties Union after the
amendment and extension of the Voting Rights Act on June 29, 1982. It

documents continuing purposeful discrimination in voting against racial

INick Kotz, Judgment Days. Lyndon Baines Johnson, Martin Luther King, Jr., and the Laws that
Changed America (Boston: Houghton Mifflin, 2005), p. 324.

2 President Ronald Reagan, Remarks on Signing the Voting Rights Act Amendments of 1982,
June 29, 1982, Ronald Reagan Presidential Library, published at:
http:/ /www.reagan.utexas.edu/archives/speeches/1982/62982b.htm




minorities in the South and against American Indians in the West. It also
demonstrates the urgent need for extension of the special provisions of the Act
scheduled to expire in 2007: (1) Section 5 preclearance; (2) the minority language
assistance provisions of Section 203; and (3) the federal examiner and election
observer provisions.

Section 5 requires jurisdictions with significant histories of discrimination
in voting to preclear, or get federal approval of, any new voting practices or
procedures and to show that they do not have a discriminatory purpose or
effect.3 Preclearance may be granted by the Attorney General or the Federal
District Court for the District of Columbia. The Senate Report that accompanied
the 1982 extension of Section 5 warned that without the preclearance
requirement, "many of the advances of the past decade could be wiped out
overnight with new schemes and devices."* The minority language provisions of
Section 203 require jurisdictions with significant numbers of American citizens

who are limited in their ability to speak English to provide bilingual oral and

342 U.S.C. §1973c. A voting change has a discriminatory effect under Section 5 if it causes a
"retrogression" in minority voting strength. Beer v. United States, 425 U.S. 130, 141 (1976).

4S.Rep. No. 97-417, 97th Cong., 2d Sess. 10(1982).



written assistance in voting.> The special provisions also authorize the Attorney
General to assign federal examiners and election observers to insure that
minorities are allowed to register and vote without intimidation or
discrimination.® Appendix A to this report describes in more detail the special
provisions set to expire in 2007, as well as the permanent provisions of the Act.
Appendix B lists the jurisdictions covered by the special provisions. Appendix C
contains two tables showing those local jurisdictions required to provide
minority language assistance in voting pursuant to Section 203 because of their
American Indian populations, and displays which of these jurisdictions are also

covered under Section 5.

542 U.S.C. §§ 1973b(f)(4) and aa-1a.

642 US.C. §§1973d, e, f & k.



EXECUTIVE SUMMARY

This report discusses the involvement of the ACLU Voting Rights Project
in 293 cases brought in 31 states since June 1982, the date of the last extension of
the special provisions of the Voting Rights Act, challenging discrimination in
voting and failure to comply with federal and state election laws.” The states and
the number of cases brought were: Alabama (9); Arkansas (2); California (1);
Colorado (1); Connecticut (1); Florida (15); Georgia (145); Illinois (1); Kansas (2);
Louisiana (4); Maryland (4); Michigan (1); Minnesota (2); Mississippi (3);
Missouri (2); Montana (6); Nebraska (2); New Jersey (1); New Mexico (1); New
York (1); North Carolina (17); Ohio (1); Pennsylvania (1); Rhode Island (2); South
Carolina (38); South Dakota (6); Tennessee (3); Texas (3); Virginia (15);

Washington (2); and Wyoming (1).

I. Section 5 Has Blocked Implementation of Discriminatory Voting Changes

There have been more than 1,000 objections under Section 5 by the
Department of Justice since 1982, encompassing an even greater number of

voting changes in the covered jurisdictions. These objections protected millions

7 The report discusses only those cases initiated, or participated in, by the ACLU Voting Rights
Project, and does not include litigation brought independently by ACLU state affiliates, unless
specifically noted. This report also discusses non-litigation interventions engaged in by the
ACLU to protect the ability of minority voters to elect representatives of choice.



of voters in thousands of elections over the past two decades. A few examples
from the cases discussed in this report will suffice to illustrate the continuing
importance of Section 5.

The City of Albany, Georgia: 2002-2003

Following the 2000 census, the City of Albany, Georgia, adopted a new
redistricting plan for its mayor and commission to replace an existing
malapportioned plan, but it was rejected by the Department of Justice under
Section 5. The department noted that while the black population had steadily
increased in Ward 4 over the past two decades, subsequent redistrictings had
decreased the black population "in order to forestall the creation of a majority
black district." The letter of objection concluded it was "implicit" that "the
proposed plan was designed with the purpose to limit and retrogress the
increased black voting strength in Ward 4, as well as in the city as a whole."8 A
subsequent court ordered plan remedied the vote dilution in Ward 4.° But in the
absence of Section 5, elections would have gone forward under a plan in which

purposeful discrimination was "implicit," and which could only have been

8]. Michael Wiggins, Acting Assistant Attorney General, to Al Grieshaber Jr., September 23, 2002.

2 Wright v. City of Albany, Georgia, 306 F. Supp. 2d 1228 (M.D. Ga. 2003).



challenged in time consuming vote dilution litigation under Section 2, in which

the minority plaintiffs would have borne the burden of proof and expense.

Charleston County, South Carolina: 2003-2004

In 2003, South Carolina enacted legislation adopting the identical method
of elections for the board of trustees of the Charleston County School District that
had earlier, in a case involving the county council, been found to dilute minority
voting strength in violation of Section 2.1 Under the pre-existing system, school
board elections were non-partisan, multi-seat contests decided by plurality vote,
which allowed minority voters the opportunity to "bullet vote," or concentrate
their votes on one or two candidates and elect them to office. That possibility
would have been effectively eliminated under the proposed new partisan
system.

In denying preclearance to the county's submission, the Department of
Justice concluded "[t]he proposed change would significantly impair the present
ability of minority voters to elect candidates of choice to the school board and to

participate fully in the political process." The department noted further that:

10 United States v. Charleston County and Moultrie v. Charleston County Council, 316 F. Supp. 2d
268 (D. S.C. 2003), aff'd 365 F.3d 341 (4th Cir. 2004), cert. den'd, 125 S. Ct. 606 (2004).



every black member of the Charleston County delegation voted
against the proposed change, some specifically citing the
retrogressive nature of the change. Our investigation also reveals
that the retrogressive nature of this change is not only recognized
by black members of the delegation, but is recognized by other
citizens in Charleston County, both elected and unelected.!!

Section 5 thus prevented the state from implementing a new and retrogressive
voting practice, one which everyone understood was adopted to dilute black
voting strength and insure white control of the school board.

Georgia Redistricting: 1982-1983

A three-judge court in the District of Columbia denied preclearance to
Georgia's infamous 1980 congressional redistricting plan finding that it was
adopted with "a discriminatory purpose in violation of Section 5."1? The decision
was affirmed by the Supreme Court.!3

Other Examples

Numerous other Section 5 objections are discussed in detail in this report.
The objections in Florida include: state restrictions on registration and voting
(1998). The objections in Georgia include: Adel, annexations (1982); Augusta,

high school diploma requirement & annexations (1987); Augusta, date of

1 R. Alexander Acosta, Assistant Attorney General, to C. Havird Jones, Jr., February 26, 2004.
12 Busbee v. Smith, 549 F. Supp. 494, 517 (D. D.C. 1982).

13 Busbee v. Smith, 549 U.S. 1166 (1983).



referendum (1988); Augusta, consolidation (1989); Bibb County, special election
(1988); Butler, majority vote requirement (1992); Clay County, candidate high
school diploma requirement (1993); College Park, redistricting (1983); East
Dublin, numbered posts and majority vote requirement (1991); Glynn County,
consolidation (1982 & 1984); Griffin, redistricting (1985); Hinesville, majority vote
requirement (1991); Jesup, redistricting and numbered posts and majority vote
requirement (1986); Kingsland, numbered posts (1983); La Grange, redistricting
(1993 & 1994); Lamar County, redistricting (1986); Lumber City, numbered posts
and majority vote requirement (1988 & 1989); Lyons, redistricting (1985); Macon,
deannexation (1987); Marion County, redistricting (2002); Millen, relocation of
polling place (1995); Newnan, redistricting (1984); Newton, numbered posts
(1997); Putnam County, redistricting (2002); Randolph County, redistricting
(1993); Rome, staggered terms (1987); Sumter County, redistricting (1982);
Tignall, numbered posts, staggered terms, and majority vote requirement (2000);
Waynesboro, majority vote requirement (1994); Wrens, majority vote
requirement (1986); and Wrightsville, relocation of polling place (1992).
Objections in Louisiana include: state photo ID requirement (1994); and St.
Francisville, redistricting (1993). Objections in Mississippi include: statewide
dual registration (1997); and Perry County, redistricting (1991). Objections in

North Carolina include: Ahoskie, annexations (1989); Edgecomb County,



residency districts (1984); Laurinburg, annexations (1994); Martin County,
residency districts (1986); Mt. Olive, redistricting (1994); and Rocky Mount,
annexations (1984). The objections in South Carolina include: state legislative
redistricting (1994); Batesburg, majority vote requirement (1986); Batesburg-
Leesville, majority vote requirement (1993); Clinton, annexations (2002);
Edgefield County, redistricting (1984); Edgefield County school district,
redistricting (1987); Elloree, staggered terms and majority vote requirement
(1984); Hemingway, annexations (1994); Johnston, redistricting (1992 & 1993);
Orangeburg, redistricting (1985 & 1992); Sumter County, annexations (1985 &
1986); and Sumter County, redistricting (2002).

II. There Is a Continuing Pattern of Bloc Voting and Racial Polarization in the
Covered Jurisdictions

One of the most sobering facts to emerge from this report, as well as from
the decisions in other cases, is the continuing presence of racially polarized
voting. While much progress has been made in minority registration and office
holding, the persistence of racial bloc voting shows that race remains dynamic in
the political process, particularly in the covered jurisdictions. A few examples
will suffice.

Racially Polarized Voting in South Carolina: 1984-2004




The three-judge court in Burton v. Sheheen, decided in 1992, relied upon

the stipulation of the parties "that since 1984 there is evidence of racially
polarized voting in South Carolina."4 A subsequent three-judge court in Smith
v. Beasley, decided in 1996, found that "[i]n South Carolina, voting has been, and
still is, polarized by race. This voting pattern is general throughout the state."15

In Colleton County Council v. McConnell, decided in 2002, the three-judge court

made similar findings: "[v]oting in South Carolina continues to be racially
polarized to a very high degree in all regions of the state and in both primary and
general elections."1® In 2004, the court of appeals affirmed the finding of a
district court in South Carolina "that voting in Charleston County Council
elections is severely and characteristically polarized along racial lines."1”

Racially Polarized Voting in Indian Country: 1986-2004

In invalidating South Dakota's 2000 legislative redistricting plan as
diluting Indian voting strength in the area of the Pine Ridge and Rosebud Sioux

Indian Reservations, the court found "legally significant' white bloc voting."18

14 Burton v. Sheheen, 793 F. Supp. 1329, 1357-58 (D. S.C. 1992).

15 Smith v. Beasley, 946 F. Supp. 1174, 1202 (D.S.C. 1996).

16 Colleton County Council v. McConnell, 201 F. Supp. 2d 618, 641 (D.S.C. 2002).
17 Moultrie v. Charleston County Council, 365 F.3d 341, 350 (4th Cir. 2004).

18 Bone Shirt v. Hazeltine, 336 F. Supp. 2d 976, 1017 (D.S.D. 2004).

10



The court struck down at-large elections in Blaine County, Montana, finding that
racially polarized voting "made it impossible for an American Indian to succeed
in an at-large election."”® In invalidating at-large elections in Big Horn County,
the court made similar findings that "there is racial bloc voting," and "there is
evidence that race is a factor in the minds of voters in making voting decisions."?

Racially Polarized Voting in Georgia: 2002

The District Court for the District of Columbia, in a Section 5 preclearance
action involving Georgia's legislative redistricting plan, found there were areas
of the state where "white voters consistently vote against the preferred
candidates of African Americans."?!

Racially Polarized Voting in Tennessee: 1993-1994

A three-judge court found that in West Tennessee there is "a high level of
white bloc voting which usually enables the majority to defeat the black
community's candidate of choice," and that racial polarization is so extreme that

"black candidates cannot expect to succeed in majority-white districts."??

19 United States v. Blaine County, Montana, 363 F.3d 897, 914 (9th Cir. 2004), cert. den'd, Blaine
County v. United States, 125 S. Ct. 1824 (2005).

20 Windy Boy v. County of Big Horn, 647 F. Supp. 1002, 1013 D. Mont. 1986).
21 Georgia v. Ashcroft, 195 F. Supp. 2d 25, 31 (D. D.C. 2002).

2 RWTAAAC v. McWherter, 836 F. Supp. 453, 458, 462 (W.D. Tenn 1993).
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Another court found in 1994 that "the level of racial bloc voting is increasing in
Hamilton County making it more difficult than ever for a black to win a

countywide judicial office."?

2 Cousin v. McWherter, 840 F. Supp. 1210, 1215 (E.D. Tenn. 1994).
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Other Examples

This report is replete with other findings by courts, and the Department of
Justice in Section 5 objection letters, of continuing racial bloc voting, e.g., in
Alabama (Chambers County, 1976); Colorado (Montezuma County, 1998);
Connecticut (Bridgeport, 1993); Florida (DeSoto County, 1994; Escambia County,
1982; Glades County, 2004; and Fort Pierce, 1993); Georgia (Adel, 1982; Augusta,
1989; Baldwin County, 1983; Bleckley County, 1991; Charlton County, 1971;
Clarke County, 1991; College Park, 1983; Cook County, 1982; Dooly County,
1980; Glynn County, 1982; Griffin, 1981; Hinesville, 1991; Jefferson County, 1986;
Jesup, 1986; Kingsland, 1983; LaGrange, 1993; Lamar County, 1986; Long County,
1976; Lumber City, 1988; Lyons, 1985; Marion County, 2000; Newnan, 1984;
Putnam County, 2002; Randolph County, 1993; Rome, 1987; Spalding County,
1981; Statesboro, 1980; Sumter County, 1983; Tignall, 2000; Wilkes County, 1978;
Waynesboro, 1994; and Wrens, 1986); Maryland (Worcester County, 1994); North
Carolina (Ahoskie, 1989; Edgecombe County, 1984; Laurinburg, 1994; Martin
County, 1986; Mt. Olive, 1994; Rocky Mount, 1984; Sampson County, 1988;
Wayne County, 1986); South Carolina (Batesburg, 1986; Batesburg-Leesville,
1993; Clinton, 2002; Edgefield County, 1986; Elloree, 1984; Johnston, 1992;

Laurens County, 1987; Mullins, 1988; Orangeburg, 1992; and Sumter County,

13



1984); Virginia (Blackstone, 1986; Brunswick County, 1992); Louisiana (St.
Francisville, 1993); Mississippi, 1987; and Nebraska (Thurston County, 1995).

II1. Continuing Hostility to Minority Political Participation

Aside from patterns of polarized voting, this report and other evidence
shows that the temptation to manipulate the law in ways that will disadvantage
minority voters is as great and irresistible today as it was in 1982, when Congress
last reauthorized Section 5. The recent Supreme Court brief filed by the State of

Georgia in Georgia v. Ashcroft?* provides a vivid, present day example of the

willingness of one of the states covered by Section 5 to manipulate the laws to
diminish the protections afforded racial minorities.

In its brief, the state resurrected the anti-Voting Rights Act rhetoric of
prior years and argued that Section 5 "is an extraordinary transgression of the
normal prerogatives of the states." State legislatures were "stripped of their
authority to change electoral laws in any regard until they first obtain federal
sanction." The statute was "extraordinarily harsh," and "intrudes upon basic
principles of federalism." As construed by the lower court, the state said, Section

5 was "unconstitutional."? But the arguments the state made about the districts

24539 U.S. 461 (2003).

2% Brief of Appellant State of Georgia, pp. 28, 31, 40-1.
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at issue were far more hostile to minority voting rights than even its anti-Voting
Rights Act rhetoric.

One of the state's arguments was that the retrogression standard of
Section 5 should be abolished in favor of an "equal opportunity" to elect
standard, which it defined as "a 50-50 chance of electing a candidate of choice."2¢
A 50-50 chance to win is also a 50-50 chance to lose. Given the fact that blacks are
elected primarily from majority black districts, if the state were allowed under
Section 5 to adopt a plan providing minority voters with only a 50-50 chance of
electing candidates of their choice in the majority black districts, the number of
blacks elected to the legislature could be reduced by half, or even more. The
Supreme Court rejected the state's invitation to rewrite Section 5.

The state argued further that a district provided minority voters an equal
opportunity to elect their candidates of choice when it contained only a 44 %
black voting age population. The adoption of that standard would have
permitted the state to abolish all of its previously majority black districts. It
would also have turned blacks into second class voters, with bloc voting white

majorities controlling most, if not all, of the legislative districts.

2 Georgia v. Ashcroft, 195 F. Supp. 2d 25, 66 (D. D.C. 2002).
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Georgia further demonstrated its disregard for minority voting rights in

Georgia v. Ashcroft by arguing that minorities should never be allowed to
participate in the preclearance process. Thus, the very group for whose
protection Section 5 was enacted would have no say on how a proposed change
might impact the minority community. The Supreme Court, once again, rejected
the state's argument, an argument which can charitably be described as
irresponsible.

Restrictive Photo ID Requirements for Voting

More recently, the Georgia legislature, in a vote sharply divided on racial
and partisan lines, passed a new voter identification bill which had the dubious
distinction of being the most restrictive in the United States. To vote in person -
but not by absentee ballot - a voter would have to present one of five specified
forms of photo ID. Those without such an ID would have to purchase one for
$25. Not only are there laws on the books that make voter fraud a crime, but
there was no evidence of fraudulent in-person voting to justify the stringent
photo ID requirement. The new requirement would also have an adverse impact
upon minorities, the elderly, the disabled, and the poor. A challenge to the photo

ID law was filed by a coalition of groups, including the ACLU, and on October

16



18, 2005, the federal court enjoined its use on the grounds that it was in the
nature of a poll tax, as well as a likely violation of the equal protection clause.?”

States other than Georgia have also enacted new photo ID requirements
for voting, and it has often been in response to the increased participation of a
minority group in the electoral process. Following the 2002 elections in South
Dakota, for example, which saw a surge in Indian political activity, the
legislature passed laws that placed additional requirements for voting, including
requiring photo identification at the polls. State Rep. Tom Van Norman, a
member of the Cheyenne River Sioux Tribe, said the legislation targeted and
retaliated against new Indian voters because they were a big factor in a close
senatorial race. During legislative debate on another bill which would have
made it easier for Indians to vote, an opponent of the measure said, "I, in my
heart, feel that this bill . . . will encourage those who we don't particularly want
to have in the system." Alluding to Indian voters, he said "I'm not sure we want
that sort of person in the polling place."?

Other Examples

27 Common Cause/Georgia v. Billups, Civ. No. 4:05-CV-0201-HLM (N.D. Ga.).

28 Bone Shirt v. Hazeltine, 200 F. Supp. 2d 1150, 1026 (D.S.D. 2002).
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Other examples of discrimination against minority voters discussed in this
report include: discriminatory annexations and deannexations;* challenges by
white voters or elected officials to majority minority districts;30 pairing black
incumbents in redistricting plans;?! refusing to draw majority minority districts;32
refusing to appoint blacks to public office;3* maintaining a racially exclusive sole
commissioner form of county government;3* refusing to designate satellite voter
registration sites in the minority community;3® refusing to accept "bundled" mail-

in voter registration forms;3¢ refusing to allow registration at county offices;3”

YAdel, Ga., 1982; Ahoskie, N.C., 1989; Augusta, Ga., 1987; Clinton, S.C., 2002; College Park, Ga.,
1979; Emporia, Va. 1987; Foley, Ala., 1989 & 1993; Hemingway, S.C., 1994; Laurinburg, N.C.,
1994; Macon, Ga., 1987; Rocky Mount, N.C. , 1984; Sumter County, S.C., 1985 & 1986.

30 Cocoa, Fla., 1994; Ga., congressional, house, and senate redistricting, 1990; Georgetown County,
S.C., 1983; La., congressional redistricting, 1994; Mont., legislative redistricting, 2003; N.C.,,
congressional redistricting, 1991-2001; Perry County, Miss. , 1993; Putnam County, Ga., 1997; S.C,,
house and senate redistricting, 1996; S.C. congressional redistricting, 1996 & 1998; St. Francisville,
La., 1995; Telfair County, Ga., 1986; Union County, S.C., 2002; Va., congressional redistricting,
1995; S.D. redistricting, 1996).

31 West Palm Beach, Fla., 1990.

32 Bossier Parish, La., 1992; Ga., congressional redistricting, 1982.

3 Ben Hill County, Ga., 1988; Johnson County, Ga., 1983.

34 Bleckley County, Ga., 1985; Wheeler County, Ga., 1993.

3% Columbus/Muscogee County, Ga., 1984.

36 Ga., 2004.

37 Fulton County, Ga., 1986.
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refusing to comply with Section 5 or Section 5 objections;38 transferring duties to
an appointed administrator following the election of blacks to office;>* white
opposition to restoring elections to a majority black town;* requiring candidates
for office to have a high school diploma or its equivalent;*! prohibiting "for sale"
and other yard signs in a predominantly white municipality;** disqualifying
black elected officials from holding office or participating in decision making;4
relocating polling places distant from the black community;* refusing to hold
elections following a Section 5 objection;*> maintaining an all white self-
perpetuating board of education;#¢ challenges to the constitutionality of the

NVRA;¥ failure to provide bilingual ballots and assistance in voting;*® county

3 Ga., judicial elections, 1989; Charlton County, Ga., 1985; Ga., soil and water conservation
elections, 2004; Douglasville, Ga., 1996; Greene County, Ga., 1985; Rochelle, Ga., 1984; La., 1995;
S.D., 1976-2002.

% Kingston, Ga., 1987.

40 Keysville, Ga., 1990.

41 Clay County, Ga., 1993; Augusta, Ga., 1987.

42 Avondale Estates, Ga., 2000.

4 Sumter County, Ga., 1998; Thomaston, Ga., 1986; Beaufort County, S.C., 1983).

# Millen, Ga., 1995; Wrightsville, Ga., 1992.

45 Butler, Ga. 1995.

46 Thomaston, Ga., 1981.

47 La., 1995; Va., 1995; S.C., 1995.
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governance by state legislative delegation;#° challenges to the constitutionality of
the Voting Rights Act;> packing minority voters to dilute their influence;>! and

using discriminatory punch card voting systems.>2

IV. The Continued Need for Section 5

Much progress has been made in minority voting rights and office holding
in recent times, but it has been made in large measure because of the existence of
Section 5 and the other provisions of the Voting Rights Act. One of the principal

conclusions of Quiet Revolution in the South: The Impact of the Voting Rights

Act 1965-1990, was that the increase in minority office holding was the result of
"the Voting Rights Act of 1965 and its 1982 amendments. Quite simply, had
there been no federal intervention in the redistricting process in the South, it is

unlikely that most southern states would have ceased their practice of diluting

48 Michigan, Buena Vista and Clyde Townships, 1992; Bennett County, S.D., 2002.
9S5.C., 1999.

50 Sumter County, S.C., 1982; Blaine County, Mont., 2005.

51 Buffalo County, S.D., 2003; S.D., legislative redistricting, 2002.

52 Ga., 2001; Fla., 2001; Calif., 2001; 111., 2001; Oh. 2002.
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the black vote.">3 The fact that Section 5 has been so successful is one of the
arguments in favor of its extension in 2007, not its demise.

The persistent, widespread patterns of racial bloc voting found by the
courts underscore the need for extension of Section 5, as do the continuing, well
documented efforts of elected officials to dilute minority voting strength and
deter minority political participation.

That is apparent from the findings of violations of Section 2 of the Voting
Rights Act in cases discussed in this report, as well as the decisions of
jurisdictions not to contest Section 2 claims and enter into consent decrees. The
central role of Section 5 is further apparent from the redistricting that follows
each decennial census. As the discussion of redistricting litigation in this report
makes clear, in the absence of Section 5 minority voters would become
increasingly marginalized during the redistricting process.

The right to vote is, indeed, "preservative of all rights.">* As long as the
tradition of racial discrimination in voting continues, the protection of Section 5

remains essential to the health of American democracy.

5 Lisa Handley and Bernard Grofman, "The Impact of the Voting Rights Act on Minority
Representation: Black Officeholding in Southern State Legislatures and Congressional
Delegations," in Quiet Revolution in the South: The Impact of the Voting Rights Act 1965-1990,
Chandler Davidson and Bernard Grofman, eds. (Princeton; Princeton University Press, 1994), 336.

5 Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886).
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Section 5 Has an Important Deterrent Effect

Aside from blocking the implementation of discriminatory voting
changes, Section 5 has a strong deterrent effect. In 2005, the Georgia legislature
redrew its congressional districts, but before doing so it adopted resolutions
providing that it must comply with the non-retrogression standard of Section 5.
The plan it drew maintained the black voting age population in the two majority
black districts (represented by John Lewis and Cynthia McKinney) at almost
exactly their pre-existing levels, and it did the same for the two other districts
(represented by Sanford Bishop and David Scott) that had elected black members
of Congress. 5 There was no objection by the Department of Justice when the
plan was submitted for preclearance. That does not mean, however, that Section
5 did not play a critical role in the redistricting process. Rather, it means Section
5 encouraged the legislature to ensure that any voting changes would not have a
discriminatory effect on minority voters, and that it would not become embroiled
in the preclearance process.

V. The Courts Routinely Apply the Voting Rights Act

55 HB 499 (2005)
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Section 5 continues to play a critical role because it is routinely applied by
the federal courts to prevent retrogression and protect the equal right of minority
voters to participate in the political process.

South Carolina

The three-judge court in Colleton County Council v. McConnell, the

litigation filed after the South Carolina governor and legislature deadlocked over
redistricting in 2001, concluded that it was obligated to comply with Sections 2
and 5 of the Voting Rights Act and proceeded to draw plans that maintained the
state's existing majority black congressional district and actually increased the
number of majority black house and senate districts.>¢

Mississippi

In Mississippi, which lost a congressional seat as a result of the 2000
census, both the state court and the federal court became involved in the
redistricting process and drew plans relying upon the non-retrogression

standard of Section 5 which maintained one of the districts as majority black.>”

Georgia

5% Colleton County Council v. McConnell, 201 F. Supp. 2d 618, 655-56, 661, 666 (D.S.D. 2002).

57 Smith v. Clark, 189 F. Supp. 2d 529, 535, 540 (S.D.Miss. 2002).
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A three-judge court in Georgia appointed a special master to prepare
court ordered plans after the state failed to enact remedial plans for the house
and senate. Under the special master's plan, nearly half of the black house
members were paired, or placed in a house district with one or more other
incumbents. A number of the paired black incumbents were chairs or officers of
house committees, and some were also senior members of the house. Their loss
would inevitably have adversely affected the representation of the black
community in the state legislature.

The Georgia Legislative Black Caucus, represented by the ACLU, sought
leave to participate as amicus curiae, which was granted. It argued that the
pairing of black incumbents caused a retrogression in minority voting strength
within the meaning of Section 5, and created a discriminatory result within the
meaning of Section 2. The three-judge court agreed that court ordered plans
should "comply with the racial-fairness mandates of § 2 of the Act, as well as the
purpose-or-effect standards of § 5," and instructed the special master to draw
another plan taking into account the unnecessary pairing of incumbents. As the
court found in adopting the new plan, there was "no retrogression" from the pre-

existing benchmark plans.58

%8 Larios v. Cox, 314 F. Supp. 2d 1357, 1360, 1366 (N.D. Ga. 2004).
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Also in Georgia, in implementing a court ordered plan for the City of
Albany in 2003, the court emphasized that "[i]Jn drawing or adopting redistricting
plans, the Court must also comply with Sections 2 and 5 of the Voting Rights
Act."® Under the court ordered plan, blacks were 50% of the population of Ward
4, and a substantial majority in four of the other wards.

South Dakota

The district court in South Dakota adopted a court ordered plan for the
house and senate in 2005 to cure a Section 2 violation in a vote dilution suit by
Native Americans. In creating new majority Indian districts, the court held it
had adhered to the state's "redistricting principles," which included "protection of
minority voting rights consistent with the United States Constitution, the South
Dakota constitution, and federal statutes."®® The area in question included Todd

and Shannon Counties, both of which are covered by Section 5.

% Wright v. City of Albany, Georgia, 306 F. Supp. 2d 1228, 1235, 1238 (M.D. Ga. 2003), and Order
of December 30, 2003.

60 Bone Shirt v. Hazeltine, 387 F. Supp. 2d 1035, 1042 (D.S.D. 2005).
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POLICY RECOMMENDATIONS

I. Section 5 of the Voting Rights Act Should Be Extended for 25 Years

Section 5 should be extended for 25 years because there is still strong
evidence of discrimination in voting, racially polarized voting, and manipulation
of minority voters by covered jurisdictions. Section 5 has also blocked the
implementation of numerous discriminatory voting changes, has a strong
deterrent effect, and is routinely applied by the courts. Section 5 is still needed to
protect the rights of minority voters.
IL. Section 5 Should Be Amended to Provide that a Voting Practice Adopted
with a Non-Retrogressive Discriminatory Purpose Should Be Denied

preclearance

The Problem Created by Bossier 11

Bossier Parish, Louisiana, adopted a redistricting plan for its 12 member
school board in 1992. The parish was 20% black, but all of the districts were
majority white, despite the fact that a plan could be drawn containing two
majority black districts. No black person had ever been elected to the school
board, and it was undisputed that the plan adopted by the parish split black
communities purposefully to avoid creating a majority black district. One board
member said he favored black representation on the board, but "a number of
other board members opposed the idea." Another board member said "the Board

was hostile to the creation of a majority-black district." The Attorney General
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concluded she was "not free to adopt a plan that unnecessarily limits the
opportunity for minority voters to elect their candidates of choice."¢!

The District of Columbia court, however, precleared the parish's plan. It
held the 1992 plan was no worse than the preexisting plan, in that neither
contained any majority black districts, and thus there was no "retrogressive
intent."®? The Supreme Court affirmed in a decision known as Bossier I1.%3 It
held "in light of our longstanding interpretation of the 'effect' prong of § 5 in its
application to vote dilution claims, the language of § 5 leads to the conclusion
that the 'purpose' prong of § 5 covers only retrogressive dilution."®* Thus, an
admittedly discriminatory plan, that was the product of intentional
discrimination and had an undeniable discriminatory effect, was nonetheless
granted preclearance under Section 5. The majority further held that denying
preclearance to a voting change on the grounds that it was enacted with a
discriminatory but nonretrogressive purpose "would also exacerbate the

substantial' federalism costs that the preclearance procedure already exacts, . . .

61 This history is set out in Reno v. Bossier Parish School Bd., 528 U.S. 320, 324, 348 (2000) ("Bossier
.

62 Reno v. Bossier Parish School Bd., 7 F. Supp. 2d 29, 31-2 (D. D.C. 1998).
63 In Reno v. Bossier Parish School Bd., 520 U.S. 471 (1997), known as "Bossier 1," the Court ruled

that a voting practice could not be denied preclearance under Section 5 merely because it violated
the results standard of Section 2, that a retrogressive effect was required.
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perhaps to the extent of raising concerns about § 5's constitutionality."®> The
dissenters (Justices Souter, Stevens, Ginsburg and Breyer) concluded that:
the full legislative history shows beyond any doubt
just what the unqualified text of § 5 provides. The
statute contains no reservation in favor of customary
abridgment grown familiar after years of relentless
discrimination, and the preclearance requirement was
not enacted to authorize covered jurisdictions to pour
old poison into new bottles.

Had the Bossier II standard been in effect in 1982, the District of Columbia
court would have been required to preclear Georgia's congressional redistricting
plan, which was found by the court to be the product of purposeful
discrimination. In that instance, the state had increased the black population in
the Fifth District over the benchmark plan, but kept it as a district with a majority
of white registered voters. The remaining nine congressional districts were all
solidly majority white. As Joe Mack Wilson, the chief architect of redistricting in
the house told his colleagues on numerous occasions, "I don't want to draw

nigger districts."®”” He explained to one fellow house member, "I'm not going to

draw a honky Republican district and I'm not going to draw a nigger district if I

64 Bossier 11, 528 U.S. at 328.
65 Id. at 336.

¢ Id. at 366.
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can help it."® Since the redrawn Fifth District did not make black voters worse
off than they had been under the preexisting plan, and even though it was the
product of intentional discrimination, the purpose was not technically
retrogressive and so, under Bossier II, the plan would have been unobjectionable.
Such a result would be a parody of what the Voting Rights Act stands for.

III. Section 5 Should Be Amended to Provide that Voting Practices that
Diminish the Ability of Minority Voters to Elect Candidates of Choice Should

Be Denied Preclearance

The Decision in Georgia v. Ashcroft

In Georgia v. Ashcroft,%° the Supreme Court vacated the decision of a

three-judge court denying preclearance to three state senate districts contained in
Georgia's 2000 redistricting plan because, in its view, the district court "did not
engage in the correct retrogression analysis because it focused too heavily on the
ability of the minority group to elect a candidate of its choice in the majority-
minority districts."”? Although blacks were a majority of the voting age

population in all three districts, the district court held the state failed to carry its

67 Busbee v. Smith, 549 F. Supp. 494, 501 (D. D.C. 1982).
68 1d., Deposition of Bettye Lowe, p. 36.
6539 U.S. 461 (2003).

701d. at 490.
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burden of proof that the reductions in black voting age population from the
benchmark plan would not "decrease minority voters' opportunities to elect
candidates of choice."”? The Supreme Court held that while this factor "is an
important one in the § 5 retrogression inquiry," and "remains an integral feature
in any § 5 analysis," it "cannot be dispositive or exclusive."”> The Court held
other factors, which in its view the three-judge court should have considered,
included: "whether a new plan adds or subtracts 'influence districts'--where
minority voters may not be able to elect a candidate of choice but can play a
substantial, if not decisive, role in the electoral process;" and whether a plan
achieves "greater overall representation of a minority group by increasing the
number of representatives sympathetic to the interest of minority voters."”3

The Supreme Court opined that "Georgia likely met its burden of showing
nonretrogression," but concluded: "We leave it for the District Court to determine
whether Georgia has indeed met its burden of proof."7* But before the district

court could reconsider and decide the case on remand, a local three-judge court

71 Georgia v. Ashcroft, 195 F. Supp. 2d 25, 89 (D. D.C. 2002).
721d., 539 U.S. at 480, 484, 486.
73 1d. at 482-83.

741d. at 487, 489.
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invalidated the senate plan on one person, one vote grounds,” and implemented
a court ordered plan.”® As a consequence, the preclearance of the three senate

districts at issue in Georgia v. Ashcroft was rendered moot.

The dissent in Georgia v. Ashcroft (Justices Souter, Stevens, Ginsburg and
Breyer) argued Section 5 had always meant "that changes must not leave
minority voters with less chance to be effective in electing preferred candidates
than they were before the change."”” The dissenters also argued that the
majority's "new understanding" of Section 5 failed "to identify or measure the
degree of influence necessary to avoid the retrogression the Court nominally
retains as the § 5 touchstone."”8

The Problems with Georgia v. Ashcroft

The majority opinion introduced new, difficult to apply, and contradictory
standards. According to the Court, the ability to elect is "important" and
"integral," but a court must now also consider the ability to "influence" and elect
"sympathetic" representatives. The Court took a standard that focused on the

ability to elect candidates of choice, that was understood and applied, and turned

75 Larios v. Cox, 300 F. Supp. 2d 1320 (N.D. Ga. 2004), aff'd 124 S. Ct. 2806 (2004).
76 Larios v. Cox, 314 F. Supp. 2d 1357 (N.D. Ga. 2004).

771d. at 494.
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it into something subjective, abstract, and impressionistic. The danger of the
Court's opinion is that it may allow states to turn black and other minority voters
into second class voters, who can "influence" the election of white candidates but
cannot elect candidates of their choice or of their own race. That is a result
Section 5 was enacted expressly to avoid.

Georgia v. Ashcroft was decided in 2003, after most of the redistricting

following the 2000 census had been completed, but at least one case decided
prior to Ashcroft applied an "influence" theory to the serious detriment of
minority voters. In 1993, a three-judge court made extensive findings of past and
continuing discrimination and extreme racial bloc voting in Rural West
Tennessee, but refused to require a majority black senate district in that part of
the state because of the existence of three "influence" districts in which blacks
were 31% to 33% of the voting age population.” The court acknowledged that as
a factual matter blacks did not have the equal opportunity to elect candidates of
their choice under the existing senate plan, but it was also of the view that white

elected officials were often responsive to the needs of blacks and that "adding an

78 1d. at 495.

7 The court's findings, which are discussed in detail in this report, are at RWTAAAC v.
McWherter, 836 F. Supp. 447, 457, 459, 460-61, 463, 466 (W.D.Tenn. 1993). The court's subsequent
refusal to order a remedial plan is at RWTAAAC v. McWherter, 877 E. Supp. 1096 (W.D.Tenn.
1995).
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additional majority-minority district in western Tennessee would actually reduce
the influence of black voters in the Tennessee Senate." It found "most probative"
for this proposition the testimony of a white senator, Stephen Cohen, from west
Tennessee concerning passage of a bill to make the birthday of Martin Luther
King, Jr. a state holiday. According to Senator Cohen, the bill passed the state
senate by only one vote (17 to 16), with Senator Cohen and another white senator
from west Tennessee voting with the majority. Senator Cohen concluded, and
the district court found, that the creation of an additional black senate district
would cause the election of "at least one more conservative white senator" who
"would have been inclined to vote against the Martin Luther King holiday"
ensuring that the measure would not have passed.? Senator Cohen and the
court, however, were mistaken. According to the Senate Journal, only eight
senators voted against the Martin Luther King, Jr. bill, with 18 "Ayes" and six
"Present, not voting."8! The bill would have passed without Senator Cohen's
vote. What the court's "influence" theory in fact accomplished was to deprive
African American voters in Rural West Tennessee of the opportunity to elect a

candidate of their choice to the state senate.

801d., 887 F. Supp. 1096, 1106 (W.D.Tenn. 1995).

81 Tennessee Senate Journal, May 24, 1984, p. 2831.
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The inherent fallacy of the notion that influence can be a substitute for the

ability to elect is apparent from the Shaw v. Reno®? line of cases, which were

brought by whites who were redistricted into majority black districts. Rather
than relish the fact that they could "play a substantial, if not decisive, role in the
electoral process," and perhaps could achieve "greater overall representation . . .
by increasing the number of representatives sympathetic to the[ir] interest,"
white voters argued that placing them in "influence" districts, i.e., majority black
districts, was unconstitutional, and the Supreme Court agreed.8® In addition, if
"influence" were all that it is said to be, whites would be clamoring to be a
minority in as many districts as possible. Most white voters would reject such a

suggestion out of hand.

IV. Federal Observers Are Needed to Prevent Voter Harassment
The appointment of federal examiners to register voters has been
extremely important over the years. For example, from 1964 to 1967, the

percentage of African Americans registered to vote in counties in Mississippi in

82509 U.S. 630 (1993).

8 See, e.g., Johnson v. Miller, 515 U.S. 900 (1995).
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which examiners were appointed increased from 8.1% to 70.9% .84 While the
examiner provisions have been superseded by state and federal laws, such as the
National Voter Registration Act of 1993 (NVRA), the observer provision of the
Act remains important to ensure that minorities are not discriminated against or
intimidated while voting.8> Since 1966, a total of 25,000 non-partisan, impartial
observers have supervised elections to ensure that minorities can exercise their
fundamental right to vote. Congress should now renew the observer provision
of the act to ensure that minorities continue to be protected from harassment at

the polls.

V. Voting Assistance for Language Minorities Is Still Needed

The Voting Rights Act requires election officials in certain cities, counties,
and states to provide assistance to those U.S. citizens who have difficulty
speaking or reading English. Under Section 203 of the act, in those jurisdictions
where language minority voters make up a significant portion of the population,
U.S. citizens who are speakers of Spanish, Native American languages, Asian

languages, and Alaska natives can get help voting.

84 U.S. Commission on Civil Rights, Political Participation (Washington; U.S. Government
Printing Office, 1968), 247.

8542 U.S.C. § 1973f.
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As anyone who has voted can attest, there are sometimes complicated
issues on the ballot, which can be difficult to understand, even for native
speakers of English. The Voting Rights Act promotes fairness at the ballot box
because it allows U.S. citizens with disabilities or difficulty speaking English the
opportunity to get help at the polls. Congress should renew the expiring

provisions of the act so all Americans have equal access to the ballot box.

VI. Recovery of Expert Fees Should Be Allowed in Voting Rights Cases

While the Department of Justice has an important role to enforce the
Voting Rights Act, the vast majority of voting rights law suits have been brought
by private lawyers and civil rights groups. Unfortunately, the Supreme Court
has ruled that winning parties in civil rights cases cannot recover expert witness
fees as part of the costs they are entitled to receive.8¢ This decision has had a
chilling effect on voting rights litigation because it requires lawyers and non-
profit organizations to front tens of thousands of dollars in expert witness fees
that can never be recovered. It also greatly undermines the purpose of fee
awards in civil rights cases, which is to ensure that victims of discrimination can
maintain access to the courts. Litigating voting rights cases is particularly

expensive because expert witnesses are needed to present demographic
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evidence, analyze and present statistical evidence of racial bloc voting, and
testify about the "totality of circumstances" surrounding racial discrimination in
the jurisdiction. For all these reasons, Congress should amend the attorney's fee
provision of the Voting Rights Act to permit the recovery of expert fees and

expenses.

86 West Virginia University Hospitals, Inc. v. Casey, 499 U.S. 83 (1991).
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ALABAMA
STATEWIDE ISSUES
1980 Redistricting

Figures v. Hunt

In 1980, Alabama had seven congressional districts, and despite the fact
that African Americans wee a quarter of the population, all the districts were
majority white. Ten years later, the 1990 census showed the districts were
malapportioned. It also showed that the African American population was
compact and contiguous enough to create two majority black districts, but the
Alabama legislature adjourned in 1991 without enacting a new congressional
redistricting plan, and the governor refused to call a special session to redraw the
districts. Paul Wesch, an Alabama resident, filed a lawsuit challenging the
malapportionment of the existing districting plan.® A three-judge district court
undertook to create an interim redistricting plan for the 1992 congressional
elections and considered several proposed plans, one of which created two
majority black districts.

Meanwhile, the Alabama legislature reconvened and on March 5, 1992,

adopted a congressional redistricting plan which created one majority black

87 Wesch v. Hunt, Civ. No. 91-0787, (S.D. Ala.).
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district (District 7 - 66.66% black). On March 6, 1992, Secretary of State Billy Joe
Camp filed a motion asking the court to adopt the state’s plan for purposes of the
1992 elections. On March 9, 1992, the court denied Camp’s motion and ordered
into effect a modified version of one of the six proposed plans. The court’s plan
was similar to the one the legislature had adopted, but its District 7 had
marginally greater black population of 67.53%. The court also ordered the state
to conduct the 1992 congressional elections in accordance with the court ordered
plan unless the legislature’s plan received preclearance no later than noon on
March 27, 1992 .88

On March 11, 1992, the state submitted the plan to the Department of
Justice for preclearance. The ACLU, which represented intervenors in the Wesch
lawsuit, wrote to the department and urged it to reject the state’s redistricting
plan because it divided concentrations of black residents among several majority
white districts and failed to create a second majority black district. The
Department of Justice expedited its consideration of the plan and, shortly before
the March 27 deadline, entered an objection, determining that “the fragmentation
of black population concentrations outside of the one district with a black voting

age population majority was unnecessary,” and it appeared “that the elimination

88 Id, Order of March 9, 1992.
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of this identified fragmentation would enhance the ability of black voters to elect
representatives of their choice.”®

The ACLU then filed a motion requesting the district court to modify its
redistricting plan in light of the Attorney General’s objection and find that a
second majority black district should be created. The court summarily denied
the ACLU’s motion.” The ACLU appealed the district court’s order to the
Supreme Court, arguing that the district court ignored the requirements of
Section 5 by refusing to modify its one-district plan. On February 22, 1993, the
Supreme Court affirmed the judgment of the lower court without offering any

reasoning for its decision.”!

Selective Prosecution

Smith v. Meese

In 1984, the Department of Justice announced a shift in its policy
regarding criminal investigations of election crimes. Prior to that time, the

department focused mostly on crimes that affected the integrity of federal

8 John R. Dunne, Assistant Attorney General, to Jimmy Evans, Attorney General of Alabama,
March 27, 1992.

%0 Wesch v. Hunt, Order of April 2, 1992.

1 Figures v. Hunt, 507 U.S. 901 (1993).
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elections, rather than local elections, such as those for county commissioner, city
council, etc. The new policy provided that the department would investigate
"political participants" who "seek out the elderly, socially disadvantaged, or the
illiterate, for the purpose of subjugating their electoral will."?

After the policy was announced, the department started an extensive
investigation into voting activity in five counties in Alabama’s black belt counties
with black majorities, and in which blacks had gained control over some part of
county government. Several dozen political activists were indicted, all involved
with African American political efforts.

In 1985, the ACLU filed suit on behalf of nine individuals from these black
belt counties against the Attorney General and other federal officials alleging that
they were "engaged in a concerted and unlawful effort both to interfere with
black citizens' associational and political activities in Alabama's 'Black Belt' and
to discourage them from exercising their right to vote."?? Plaintiffs asserted that
black citizens had for years complained to federal officials of unlawful conduct
by white officials and candidates, including withholding of absentee ballots from

black voters, assisting in the casting of unlawful absentee ballots by white voters,

92 Quoted in Smith v. Meese, 821 F.2d 1484, 1487 (11th Cir. 1987).

% Smith v. Meese, 617 F. Supp. 658 (M.D. Ala. 1985).
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intimidating black voters on or before election day, buying votes, multiple
voting, and tampering with voting machines. Plaintiffs contended that the
prosecutions against them were selective, in that the "crimes" the federal
government now chose to investigate and prosecute were no different from those
of local whites that the government had ignored for years.

The complaint further alleged that the federal government targeted well
known black leaders who were largely responsible for a dramatic increase in
black voter registration; that defendants intended the references in the new
policy to "poor, elderly , and socially disadvantaged" to mean black voters; and
that federal agents knowingly conducted "witchhunt-type" probes of
constitutionally protected behavior. Among the people who had been indicted
were Albert Turner and his wife. Albert Turner, the state director of the
Southern Christian Leadership Conference (SCLC), had been an aide to Dr.
Martin Luther King Jr. and had led one of the mules that pulled the carriage in
Dr. King's funeral procession. The complaint also alleged that federal agents
intensively interrogated poor, elderly, and social disadvantaged black voters
concerning political organizations of which they were members; suggested that
constitutionally protected activities were violations of federal law; misinformed
black voters about their eligibility to cast absentee ballots; and warned black

voters not to discuss the agent's questions with attorneys for black leaders who
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were under criminal investigation. Among the evidence produced in one of the
criminal cases was a statement a Department of Justice spokesperson was said to
have made to a college student that the investigations were part of a "new policy
... brought on by the 'arrogance on the part of blacks' in these counties."%*

The plaintiffs in Smith v. Meese sought to represent a class of all black

citizens in five Black Belt counties whose political activities had been interfered
with, chilled, or made more difficult by defendants' conduct, who had been
victims of voter fraud or intimidation committed by whites, or who intended to
run for elective office, and whose electoral support would be diminished as a
result of defendants' conduct. Plaintiffs did not seek to block or require the
prosecution of any individual, or have the court review individual decisions to
investigate and prosecute. Rather, plaintiffs asked the federal court to stop the
federal government from following a deliberate policy of discriminatory
investigations and prosecutions.

The district court dismissed the complaint, holding that plaintiffs lacked
sufficient injury to have standing, and that the separation of powers doctrine

precluded the court from reviewing defendants' investigative and prosecutorial

%4 Cited in United States v. Gordon, 817 F.2d 1538, 1540 (11th Cir. 1987).
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decisions.> The plaintiffs appealed, and the court of appeals reversed and
remanded for further proceedings.

The appellate court noted that in the past it had enjoined a policy of state
prosecutions aimed at discouraging black citizens from registering to vote and
freely exercising their right to vote.”¢ It would be anomalous, the court said, if
the federal Constitution protected citizens from violations of their rights by state
but not federal officials. It held that the doctrine of separation of powers did not
shield federal officials from suit challenging discrimination based on race.
Acknowledging that the decision to prosecute is generally a matter for executive
discretion, the court concluded that "[i]f the facts are as plaintiffs allege, this case
presents one of those 'rare situations' in which federal court intervention in the
prosecutorial and investigative process is appropriate."?”

The court of appeals also held that plaintiffs had adequately pleaded an
injury that was addressable in federal court. Plaintiffs had standing because the
injury was not limited to selective prosecution, but "the broader harm from an

unconstitutional pattern and policy of discriminatory prosecutions and

% Smith v. Meese, 617 F. Supp. at 661..
% E.g., United States v. McLeod, 385 F.2d 734 (5th Cir. 1967).

% Smith v. Meese, 821 F.2d 1484, 1493 (11th Cir. 1987).
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investigations."%®

Albert Turner and his wife, along with another individual, were tried
together and acquitted by a jury. Another SCLC activist, Spiver Gordon, was
convicted of mail fraud and providing false information to election officials. The
mail fraud convictions were set aside on appeal, and the case was vacated for
consideration of Gordon's claim of selective prosecution and his challenge to the
government's use of its six peremptory challenges to remove every black person
from his jury.?” Several others who were charged entered guilty pleas.

Following remand of the ACLU suit, the government elected not to
pursue its case against Gordon and terminated further prosecutions of Black Belt

political leaders. Plaintiffs accordingly dismissed their complaint.

The 1986 Democratic Gubernatorial Primary

Henderson v. Graddick

Curry v. Baker

The 1986 Democratic primary election for governor of Alabama resulted

in a run off between Charles Graddick, the incumbent attorney general, and

%8 1d., at 1495.

9 United States v. Gordon, 817 F.2d 1538 (11th Cir. 1987), 836 F.2d 1312 (11th Cir. 1988).
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William Baxley, the incumbent lieutenant governor. Alabama does not have
party registration, but the rules of the state Democratic Party expressly
prohibited voters who had voted in the first primary of another party from
voting in the Democratic Party's run off primary. The party's rule, adopted in
1979, had been precleared under Section 5.

In the three week period between the first and second primary, the state
Democratic Party made efforts to ensure that the anti-crossover rule was
enforced, suggesting procedures for election officials to follow, such as
questioning each voter if they voted in the Republican primary, not allowing
persons to vote if they did, but allowing all to vote a challenge ballot if they so
requested.

Graddick, however, openly called on those who had voted in the
Republican primary to vote for him in the Democratic primary. And two days
before the run off, he had a letter hand delivered to state election officials
contending that the Democratic Party's anti-crossover rule was unconstitutional.
These letters were written on the Attorney General's letterhead, signed by the
chief of the voter fraud division, and warned that any attempt to enforce the
party's rule could subject election officials to civil liability under state and federal
law.

The result of the run off primary was the closest in Alabama history to
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that point, with Graddick winning by 8,756 votes, out of about 930,000 cast.
African American plaintiffs, represented by the ACLU, filed suit contending that
Graddick's actions constituted new election procedures which violated the
preclearance provisions of the Voting Rights Act, and sought to enjoin the
outcome of the run off.100

The court heard evidence that about 13,000 of 33,000 persons who had
voted in the first Republican primary had crossed over to vote in the Democratic
Party run off, and that between 84% and 88% of those voted for Graddick. The
testimony also showed that Baxley got 95% of the black vote. The court found
that it was "absolutely clear that as a candidate and, more importantly, as the
Attorney General, Mr. Graddick made every effort to get voters to violate the
anti-crossover rule," and that he was "to a large degree successful in blocking
election officials from attempting to enforce the rule."191 The court concluded
that the Voting Rights Act had been violated and turned to the question of
remedy.

The court further found "[a] fair evaluation of this evidence makes clear

that there is a likelihood that the net crossover votes cast for Mr. Graddick

100 Henderson v. Graddick, 641 F. Supp. 1192 (M.D. Ala. 1986).

101 1d., at 1241.
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exceeded his narrow margin of victory, and that he would not have been
nominated except for the illegal crossover votes." The court held that "[t]o allow
this election result to stand would reward the perpetrator who deliberately
caused a violation" of Section 5, and prohibited the Democratic Executive
Committee from certifying Graddick as the gubernatorial nominee based on the
run off results. But reciting its limited authority pursuant to Section 5, it refused
to declare Baxley the nominee. Instead, it directed the party to hold a new run
off unless the Party determined, adhering to "the stringent rules under Alabama
law for an election contest," that Baxley received the majority of legally cast
votes.102

The Democratic Party subsequently determined that Baxley had won the
run off, and certified him as the nominee. Graddick then asked the federal court
to enjoin the certification, but it refused to do so, noting that it had taken the least
disruptive remedy it could to vindicate plaintiffs' rights and ensure that
Graddick did not benefit from his illegal acts. Citing Alabama law allowing state
courts to review party contests, it held it had no authority to sit as a court of

appellate review for decisions of the party.1%

102]d., at 1197-98, 1203, 1205.

103 Id., at 1209.
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Graddick and his supporters then filed an action in another federal district
court in Alabama against the Democratic Party.1% The plaintiffs in the first case,
again represented by the ACLU, intervened. The second court held that the state
party committee that heard the election contest violated due process and ordered
a new runoff primary. The central holding of the district court was that because
the precise number of illegal votes could not be determined, the only permissible
remedy for the illegal votes was a new election.

The defendants appealed, and the court of appeals reversed. It rejected the
district court's holding that proof was required of "the specific number of votes
illegally cast." For multiple reasons, including the intentional violations of state
and federal law and interference with subpoenas for the collection of election
records, the court of appeals held that the Graddick plaintiffs were in a poor
position to complain about the use of polling data and expert testimony to
extrapolate the final figure. It held that the political party acted consistent with
state and federal law in using "the most reliable evidence available to protect the
fairness of the election process." And, notably, the case was remanded to the

chief judge of the district - not the trial judge - with directions to dismiss the

104 Curry v. Baker, Civ. Nos. 86-G-1617-5, 86-G-1626-S (N.D. Ala.)
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complaint without further proceedings.19

Graddick sought a stay from the Supreme Court, and it was denied,
bringing the litigation to an end. But the contested primary and Democratic
intra-party rankling likely played a role in the outcome of the November general
election. Guy Hunt, the Republican nominee, won, becoming the first

Republican elected governor in Alabama's history.

105 Curry v. Baker, 802 F.2d 1302, 1318-19 (11th Cir. 1986).

50



Challenging Alabama’s Disfranchising Laws

Hunter v. Underwood

At the beginning of the 20th century, Alabama joined other former
Confederate states in adopting state constitutional provisions specifically
intended to deny former slaves the right to vote. These disfranchising provisions
were part of the Redemption Period, the "redeeming" of white control and the
end of Reconstruction. At Alabama's constitutional convention assembled in
May 1901, the question was not whether to disfranchise blacks, but how to do so
with the measures being upheld by federal courts.

John Knox, the president of the convention said in his opening address:
"And what is it we want to do? Why it is within the limits imposed by the
Federal Constitution, to establish white supremacy in this State."1% Delegate
William A. Handley, III, was equally blunt: "Now we are not begging for 'ballot
reform' or anything of that sort, but we want to be relieved of purchasing the
Negroes to carry elections. I want cheaper votes."10”

In enumerating crimes that would trigger disfranchisement, the suffrage

committee chose offenses they believed were "peculiar to the Negro's low

106 Quoted in Underwood v. Hunter, 730 F.2d 614, 619 (11th Cir. 1984); see also Hunter v.
Underwood, 471 U.S. 222, 229 (1985).

107 1
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economic and social status."1%® The disfranchising provisions included an eclectic
list of specific crimes such as "assault and battery on the wife," "living in
adultery," "being convicted as a vagrant or a tramp," and miscegenation, plus
crimes of "moral turpitude," and all crimes punishable by imprisonment in the
penitentiary (felonies). Some more serious non-felony offenses were not
included, such as second-degree manslaughter and assault on a police officer.1%

Represented by the ACLU, two voters who lost their right to vote for a
misdemeanor which the registrars classified as a crime of moral turpitude - the
offense of presenting a worthless check - challenged the disfranchisement of
misdemeanors. A class of plaintiffs and of defendant election officials were
certified. Plaintiffs established that the laws were racially motivated and
continued to have a racially discriminatory impact. The evidence of racial impact
included testimony of a defense expert witness that within a year of its adoption
in 1901, the law had disfranchised ten times as many blacks as whites. And at

the time of trial, in the two counties where plaintiffs lived, which included the

108 1d., 730 F.2d at 619.

109 Hunter v. Underwood, 471 U.S. at 226-27.
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cities of Birmingham and Montgomery, the evidence showed that blacks were at
least 1.7 times as likely as whites to be disfranchised for misdemeanors.110

The district court initially rejected the claims, granted summary judgment
on some points and dismissed the racial discrimination claim, holding that
plaintiffs failed to state a claim on which relief could be granted. The court of
appeals reversed, and on remand the district again ruled for defendants. 11

On the second appeal the court held for plaintiffs on the merits. The court
of appeals recited the extensive evidence, introduced through expert witnesses
for both sides, of the discriminatory intent which motivated the suffrage
provisions. That there was racial motivation was not in serious dispute. For
example, the court of appeals noted that defendants' expert testimony that
statements at the convention that the laws were designed to deny the vote to the
"corrupt and the ignorant" referred specifically to blacks and lower-class whites.
112 The court did not credit an intent to discriminate against poor whites as a
defense and found that the laws would not have been enacted but for the racial

animus towards blacks. Similarly, the state's argument that disfranchising

110 Hunter v. Underwood, 730 F.2d at 620.
11 Hunter v. Underwood, 604 F.2d 367 (5th Cir. 1979).

112 Hunter v. Underwood, 730 F.2d at 620-21. See also, Hunter v. Underwood, 471 U.S. at 231-32.

53



persons for conviction of certain crimes is a legitimate interest was rejected, the
court holding there was no evidence that the laws were actually intended to
serve that interest, and further that if a "good government" purpose was the
motivation for the law, all misdemeanors would have been included. The
argument that registrars were currently implementing the laws with no
discriminatory intent was also rejected. The court said "[n]either their
impartiality nor the passage of time, however, can render immune a
purposefully discriminatory scheme whose invidious effects still reverberate
today."113

The state appealed and made the same arguments to the Supreme Court.
In a 1985 opinion authored by then Associate Justice William Rehnquist, the
Court unanimously held the court of appeals followed the correct constitutional
analysis. 1* The Court held that in view of the proof of racial motivation and
continuing racially discriminatory effect, the state law violated the Fourteenth
Amendment. The Court's opinion is noteworthy is several respects. It found a
Fourteenth Amendment violation based on current effects evidence that would

not have been sufficient by itself to support an inference of an intent to

113 Hunter v. Underwood, 730 F.2d at 621.

114 Hunter v. Underwood, 471 U.S. at 225.

54



discriminate. This suggests that if evidence of intent to discriminate is present,
the racial impact may be fairly small yet still establish a constitutional violation.
Second, the Supreme Court rejected the argument that events since 1901,
including court decisions that had invalidated some of the disfranchising
provisions, meant the law could be adopted today and be constitutional. The
Court's response was that "[w]ithout deciding whether [the section of the 1901
constitution] would be valid if enacted today, we simply observe that its original
enactment was motivated by a desire to discriminate against blacks on account of
race and the section continues to this day to that effect."11> In short,
discriminatory motive does not become of less legal significance by the mere
passage of time.

Though this decision is a significant vindication of the right to vote and
invalidated suffrage restrictions that were on the books for 84 years, it is also
noteworthy that it took nearly seven years of litigation to vindicate plaintiffs'

rights.

COUNTY AND MUNICIPAL LITIGATION IN ALABAMA

Autauga County

115 Hunter v. Underwood, 471 U.S. at 233.
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Medders v. Autauga

The ACLU had first represented black citizens in Autauga County,
Alabama, in 1973, in a federal law suit which successfully challenged the
malapportionment of the five county board of education election districts.11¢
That lawsuit resulted in the creation of two multi-member districts, one electing
three school board members and the other electing two members, but the plan
was not submitted for Section 5 preclearance.

In March 1992, the attorney for the Autauga County Board of Education
was notified by the Justice Department that the existing apportionment scheme
that had been ordered by the federal court in 1973 was vulnerable to challenge
because the plan had never been precleared, and the multi-member districts
were likely objectionable. Not long thereafter, the school board received a letter
from the Alabama Democratic Conference (ADC), a predominantly black
political organization, threatening a lawsuit unless the board adopted a fair
redistricting plan with five single member districts.

The school board responded by reopening the litigation and filing a
complaint against the ADC and the Department of Justice, and seeking a

declaratory judgment that the multi-member plan was constitutional. The court

116 Medders v. Autauga County, No. 3805-N (M.D. Ala. February 22, 1973).

56



allowed two black citizens to intervene, and they and the ADC filed a
counterclaim alleging that "the multi-member district plan is malapportioned,
dilutive of the black vote, and violative of [the Voting Rights Act]."117

The litigation was resolved by a consent decree in which the existing plan
was declared malapportioned and its further use enjoined. The school board also
agreed to adopt the same five single member district plan used by the county
commission which was favored by the plaintiffs. The court directed the school
board to seek preclearance, and modified the election schedule so that the new

plan could be implemented in the 1992 elections.

Baldwin County and the City of Foley

Dillard v. City of Foley

As a result of Section 2 litigation, the City of Foley, Alabama, was required
to abandon its at-large elections in 1989, and adopted a form of government
consisting of a mayor and five council members elected from single member
districts.18 Following the change to district elections, the first African American

in history was elected to the city council.

117 1d., Consent Decree, June 17, 1992.

118 Dillard v. City of Foley, Alabama, Civ. No. 87-T-1213-N (M.D. Ala.), Order of May 16, 1989.
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Between 1975 and 1987, the city had annexed 12 areas, but failed to submit
them for preclearance until 1989. The Attorney General precleared nine of the
annexations, which contained no population and were not planned for
residential development, but objected to the remaining three annexations.
According to the Attorney General:

The submitted residential annexations were adopted in 1983, 1984,

and 1986, and include white residential areas contiguous to the city

limits. It appears that the city took an active role in obtaining these

annexations, by encouraging property owners to petition for
annexation and by obtaining local legislation to adopt one of the
annexations, and also obtained at least one federal grant to improve
one of the annexed areas.!?
The letter noted further that at the time the white areas were being annexed, a
black residential area known as Mills Quarters sought annexation but was
denied, and there was "no nonracial explanation for the rejection of the Mills
Quarters petition."

In 1993, the city again annexed an area scheduled for residential
development, and again the Department of Justice entered an objection:

Our analysis of the submitted annexation reveals that it, like the

annexations objected to in 1989, reflects a continuation of the city's

previously noted practice of annexing areas that can be expected to

contain predominantly white population, while discouraging the
annexation of areas of predominantly black population.10

119 James P. Turner, Acting Assistant Attorney General, to Fred G. Mott, November 6, 1989.

120 James P. Turner, Acting Assistant Attorney General, to A. Perry Wilbourne, August 30, 1993.
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The Attorney General noted again the city's "continued failure to annex majority
black areas, such as Mills Quarters or the area of Beulah Heights."

The plaintiffs in the original Section 2 lawsuit, represented by the NAACP
Legal Defense and Educational Fund and the ACLU, filed a motion for further
relief in September 1994.121 They asked the court to require the city to adopt and
implement a nondiscriminatory annexation policy, annex Mills Quarters and
Beulah Heights, and fully comply with Section 5.

As a result of negotiations, the parties entered into a consent decree
which, over the objections of several county residents and the neighboring city of
Gulf Shores, was signed by the court on October 30, 1995. The decree found
plaintiffs had established "a prima facie violation of § 2 of the Voting Rights Act
and the United States Constitution."1?? It further provided for binding
annexation referenda in areas adjacent to the city, including Mills Quarters and
Beulah Heights, with areas receiving majority support being immediately

incorporated into the city. Both Mills Quarters and Beulah Heights were

121 Dillard v. City of Foley, Alabama, Civ. No. 87-T-1213-N (M.D. Ala. 1994).

122 Dillard v. Foley, 926 F. Supp. 1053, 1059 (M.D. Ala. 1995).
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subsequently annexed into the city, and the annexations were precleared on July
1,1996.123

This case clearly illustrates the decisive role played by Section 5 in
protecting the rights of minority residents in the Foley area, as well as the

continuing significance of race in local politics.

123 Deval L. Patrick, Assistant Attorney General, to A. Perry Wilbourne, July 1, 1996.
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Chambers County

Reese v. Yeargan

Chambers County, Alabama, was created in 1832 from former Creek
Indian territory. Itis located in the east-central part of the state and is bounded
on the east by the Chattahoochee River. In 1984, black residents of the county,
represented by the ACLU, the ACLU of Alabama, and the Southern Poverty Law
Center, brought suit challenging the method of elections for the county
commission, the county board of education, and the city councils of LaFayette
and Lanett, as violating the Constitution and Section 2.1* No black person
within living memory had ever been elected to any of the four governing bodies,
despite the fact that blacks had run for office and were 36% of the county's
population.

Chambers County also had a history of adopting voting procedures later
found objectionable under Section 5. Historically, the county's five
commissioners were nominated in primary elections from single member
districts and elected at-large in the general election. Nomination in the primary
was tantamount to election. In 1973, nomination by district primary was

eliminated and replaced with elections at-large. The change was submitted for

124 Reese v. Yeargan, Civ. No. 84 H-1081-E (M.D. Ala.).
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preclearance and the Attorney General objected because it was "dilutive of
minority voting strength":
We reach this conclusion because two of the proposed
districts, Districts 1 and 2, constitute or approximate black
majorities, and thus not allowing these districts to select
candidates for the county commission but having all
candidates selected at-large reduces the minority voting
strength in these districts.1?>
In response to the objection, the county commission adopted a plan providing for
single member districts, one of which was majority (57 %) black, while the other
contained a black population of 49%. The plan was precleared.

The board of education, following the lead of the county commission, also
had adopted at-large elections in 1975. Historically, the school board consisted of
five members, four of whom were elected from single member districts with the
fifth member elected at-large. The 1975 plan created two residency districts with
all board members elected at-large, by numbered posts and majority vote. In
objecting to the change, the Attorney General noted one of the proposed
residency districts was approximately 54 % black, and:

to require candidates to run at-large county-wide decreases,

from a 54% majority in proposed District 2 to a 34% minority
in the county, the potential of blacks to elect a candidate of

125 J. Stanley Pottinger, Assistant Attorney General, to John W. Johnson, Jr., March 8, 1976.
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their choice. In our view such minimization is dilutive of
black voting strength.126

The Attorney General further found:
In a county such as Chambers, which we understand has a
history of racial discrimination and a pattern of racial bloc
voting, such a dilution denies blacks a realistic opportunity
to participate in the political process.

Following the objection, the board of education proposed a plan providing
for five members, four of whom were elected from single member districts with
the fifth elected at-large. One of the districts was 49.4% black, and another 46.2%.
The plan was precleared by the Department of Justice.

Based on the 1980 census, the districts for the county commission were
malapportioned with a deviation of 46%. The districts for the school board were
also malapportioned with a deviation of 37%.

LaFayette, the county seat, was 57% black, and had a mayor and five
council members, all elected at-large. The Town of Lanett was 31% black, and
also had a mayor and five council members elected at-large.

The suit filed by black residents in 1984 alleged that at-large elections for

LaFayette and Lanett diluted minority voting strength, and that the districting

plans for the county commission and school board were malapportioned and

126 J. Stanley Pottinger, Assistant Attorney General, to John W. Johnson, Jr., March 10, 1976.
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diluted minority voting strength. The defendants moved to dismiss the
complaint as failing to state a claim, but the district court denied the motions.
After discovery, all defendants agreed to settle and adopt remedial plans.

In September 1985, the court entered a consent decree in which the county
commission and the two towns were required to increase the representation of
blacks on appointed boards and commissions, as well as the number of black
employees working in non-janitorial positions. The size of the county
commission was increased to six members, with all elected from single member
districts, two of which were majority black. The membership of the board of
education was also increased to six, with all members elected from single
member districts, two of which were majority black. LaFayette and Lanett were
required to adopt single member districts, two of which were majority black, for
election of their five member councils. The new plans were implemented in
1987.

Section 5 has played, and continues to play, an important role in

Chambers County, where racial bloc voting and polarization are evident.
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CONNECTICUT

The City of Bridgeport

Bridgeport Coalition for Fair Representation v. City of Bridgeport

In 1993, the ACLU and the ACLU of Connecticut filed a lawsuit against
Bridgeport, Connecticut, challenging its method of city council elections as
diluting Hispanic and black voting strength in violation of Section 2 and the
Constitution.1?” At the time, 25% of the city's 73,000 residents were black, and
26.5% were Latino.

The city council consisted of 20 members elected from 10 two-member
districts. Although it was possible to draw a plan in which blacks and Hispanics
were a majority in two districts each (thus giving minorities a potential of four
seats on the city council), the challenged plan contained only two majority-
minority districts overall, one in which blacks were packed at the level of 85%,
and another in which Hispanics were packed at the level of 82%. As a result,
black and Hispanic candidates had realized only limited success in city elections,
and primarily in the two majority-minority districts.

Bridgeport had a significant history of discrimination. In a 1979 consent

degree, the city acknowledged the existence of racial segregation in its public

127 Bridgeport Coalition for Fair Representation v. City of Bridgeport, Civ. No. 93-1476 (D. Conn.).
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schools.’?8 Three years later, in 1982, a federal court held that the city and its
Board of Police Commissioners discriminated against minority police officers in
job assignments, disciplinary proceedings, and terms of employment.’?? In
another case, the court found the city has "a long history of and strong reputation
for discriminating against black and Hispanic persons in its hiring of
firefighters."130
The plaintiffs in the 1993 voting case filed a motion for preliminary

injunction, which was granted. The court found:

*Neighborhoods were largely segregated.

*'"White bloc voting is evident."

*'Officials have discouraged minority voting."

*'Voting in Bridgeport is markedly racially polarized."

*'"There is evidence of discrimination in Bridgeport against

Latinos and African-Americans in common. In part as a

result, each have lower levels of income, employment and
education."

128 Crumpton v. Chop, Civ. No. B-75-381 (D. Conn.) (consent decree).
129 Bridgeport Guardians v. Delmonte, 553 F. Supp. 601, 607-618 (D. Conn. 1982).

130 Association Against Discrimination in Employment v. City of Bridgeport, 479 F. Supp. 101, 104
(D. Conn. 1979).
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*'Of ten districts, two compact African-American majority
and two compact Latino majority districts can be created,
each with a minority VAP of 50% or more."

*'A fifth, compact, combined majority-minority district can
be created. It is preferable to create majority districts for
each group."

*'No minority committee members took part in drawing the
map recommended to the Council. In several instances lines
were drawn for political expediency, to accommodate
individual's district preferences."131

As a remedy, the court ordered that:

Defendants will, within 60 days herefrom, establish City
Council districts which include two African-American
majority-minority districts, two Latino majority-minority
districts and one majority-minority district in which the
combination of African-American and Latino voters
constitutes a majority of all voters therein. Defendants will
further, within 120 days hereof, conduct elections to the City
Council in the voting districts established in compliance
with this order.132

The city appealed and the Court of Appeals for the Second Circuit
affirmed the district court's preliminary injunction. It remanded the case,

however, for modification of the dates of compliance:

Without intending to limit the district court's discretion on
remand, we suggest that the timetable should provide for
the municipal general election to be held on the date of the
already scheduled general election on November 8, 1994,

131 Bridgeport Coalition for Fair Representation v. City of Bridgeport, 1993 WL 742750, at *3-4 (D.
Conn. October 27, 1993).

132]d. at *7
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and that the next subsequent general election of City Council
members should occur in November 1995.133

The city petitioned the Supreme Court for a writ of certiorari which was granted.
It remanded the case with instructions to vacate the judgment of the district
court for further consideration in light of the intervening decision in Johnson v.
DeGrandy, which reaffirmed that a finding of minority vote dilution under
Section 2 depended upon an analysis of the "totality of the circumstances." 134

On remand, plaintiffs moved to reinstate the preliminary injunction,
arguing that DeGrandy presented no new issues. The city opposed the motion,
and itself moved for summary judgment, arguing that a lack of proportionality in
the city's plan did not by itself prove vote dilution, and that the additional
majority-minority districts proposed by plaintiffs were racial gerrymanders. On
February 1, 1995, the district court denied the motions of both parties.

The case settled in March 1995, and the city implemented a plan that
maintained 10 multimember districts, each electing two members, with
numbered posts and a district residency requirement. The plan created two

majority black districts, two majority Hispanic districts, and one coalition district

133 Bridgeport Coalition For Fair Representation v. City of Bridgeport, 26 F.3d 271, 278 (2d Cir.
1994).

134 512 U.S. 1283 (1994).
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in which the combined black and Hispanic population comprised a majority of

the district. The mayor is elected at-large.
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FLORIDA
STATEWIDE ISSUES
Protecting Voter Privacy and Enforcing Section 5

Spencer v. Harris

In 1998 Florida enacted numerous election law changes.’3> Because five
Florida counties are covered by Section 5, the legislation was submitted to the
Attorney General for preclearance. The changes made extensive use of the voter
registrant's social security number (SSN), requiring disclosure of the last four
digits on several documents related to registration and voting. The Attorney
General approved many of the changes, including one that required the four
digit number on the application for an absentee ballot.13¢ But the Attorney
General objected to other sections, including four which involved absentee ballot
procedures and the four digit SSNs.13” The objection was based on the
cumbersome nature of the procedures and the statutory mandate to reject ballots

if the procedures were not followed.

135 1998 Florida Laws, ch. 98-129.
136 Id., Section 13.

137 Id., Sections 14, 16 and 20.

70



One of the sections that was denied preclearance concerned the procedure
for voting and returning an absentee ballot. Beyond requiring disclosure of the
voter's four digit SSN on the return envelopes, which contain the voter's
certificate, the certificate had to be witnessed, and, if the witness was not a notary
or election official, the witness had to be a registered voter, had to place his or
her voter registration number and other information on the return envelope, and
could be a witness for no more than five voters. Failure to comply with these
requirements could result in rejection of the ballot.

Because Florida had begun implementing some of those changes in
covered counties without preclearance, the Attorney General was able to point to
specific discriminatory effects:

Our analysis has revealed that during the limited time the State chose to

implement the unprecleared absentee voting requirements-where the

covered counties sent absentee ballots to voters with the new state law
requirements printed on the absentee voter certificate-the votes of
minority electors would have been more likely than white voters to be
considered "illegal" and thus not counted. Minority voters were more
likely to fail to meet one of the State's new requirements than were white
voters. For example, in Hillsborough County twice as many black

absentee voters as white absentee voters failed to meet one of the State's
new requirements.138

138 Bill Lann Lee, Acting Assistant Attorney General, to Robert A. Butterworth, August 14, 1998,
and on request for reconsideration, to George L. Wass, June 1, 1999.
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The legal effect of the objections was that voters could be required to
reveal their four digit SSN on an absentee ballot application, but they did not
have to place it on the ballot return envelope, and election officials were not
authorized to reject their ballot based on the absence of the number. And as a
practical matter, the four digit number on the absentee ballot application was
useless because election officials had nothing to match it against.

Norris and Grace Spencer were registered voters of Monroe County,
Florida, one of the five counties covered by Section 5. The Spencers, who spent
the summers in Tennessee, wanted to vote in the September 2000 primary and
had applied for absentee ballots. Grace Spencer had been a victim of identity
theft, and the couple had suffered severe financial difficulties as a result. The
person who had stolen her credit identity had incurred hospital bills, unpaid
loans, and other transactions.

The Spencers were informed, correctly, that under Section 13 of the new
statute, they were required to disclose the last four digits of their SSNs in order
to be issued an absentee ballot. That was one of the sections which had been
precleared. The Spencers preferred to forego their right to vote rather than
expose their SSNs on the absentee ballot request forms. Under Florida law, the

numbers could be exposed to the public during the vote canvassing procedure.
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The Spencers declined to reveal their numbers and their applications were
denied.

Represented by the ACLU, the Spencers sued Secretary of State Katherine
Harris, challenging the statute as violating the 1974 Privacy Act and the First and
Fourteenth Amendments. 13 In particular, Section 7 of the Privacy Act makes it
unlawful for "any Federal, State or local government agency to deny to any
individual any right, benefit, or privilege provided by law because of such
individual's refusal to disclose his social security account number." 140

Plaintiffs moved for a preliminary injunction so they would be able to
vote in the primary and November general election. Because defendants claimed
the statute was a fraud prevention measure, plaintiffs pointed out that Florida
did not require SSNs for voter registration. Consequently, election officials had
nothing to check the number against and disclosing any part of plaintiffs SSNs
would not combat fraud or serve any other purpose.

Despite this evidence, the district court denied the motion, and plaintiffs'

appeal of the denial was rejected by the court of appeals.1#l The district court

139 Spencer v. Harris, No. 4:00cv292-WS (N.D. Fla.).
140 Public Law 93-579, 88 Stat. 1896.

141 Spencer v. Harris, Order of August 31, 2000; unpublished opinion affirming denial of
preliminary injunction, No. 00-14748, December 1, 2000.
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subsequently granted the state's motion to dismiss, holding that plaintiffs could
not sue under the Privacy Act and that the disclosure requirement was not
sufficiently burdensome to violate the Fourteenth Amendment.142

While plaintiffs' motion for reconsideration was pending, the state
legislature repealed the SSN requirements along with the other new procedures.
It did so in part because the state could not get preclearance, but also because of
the controversy surrounding irregularities association with the 2000 presidential
election. The state then moved for the case to be dismissed as moot. Plaintiffs
agreed and also moved that the prior opinion and judgment be vacated and set
aside. The district court agreed and the opinion and judgment were vacated and
set aside and the case dismissed as moot.143

This case clearly illustrates how Section 5 protected Florida voters from
burdensome procedures which have a retrogressive racial effect and interfere

with the ability of voters to cast their ballots and have them counted.

Inez Williams v. Snipes

142 1d., Order of March 21, 2001.

143 1d., Order of June 19, 2001.
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Inez Williams, who was 77 years old and had been a naturalized citizen
for 30 years, moved from New York to Broward County in 2004. She was a
regular voter, and submitted an application to register to vote in her new home
state of Florida in sufficient time to participate in the August 31, 2004 primary.
Line 2 of the Florida registration form asks, "Are you a U.S. citizen?" and
provides "Yes" and "No" check boxes. Line 17 of the form contains an oath with
the statement, "I am a U.S. citizen." Ms. Williams signed the oath but did not
check the box on line 2, which she regarded as redundant. Her voter registration
application was not acted on by Broward County officials, and so she was unable
to vote in the primary. On October 1, 2004, the county notified Ms. Williams that
it had rejected her application because she had not checked the box on line 2, but
the rejection came too late for her to submit a new application before the
registration cutoff date for the general election.

On October 5, 2004, the ACLU of Florida wrote a letter to the election
supervisor and secretary of state that their actions violated federal law and were
a misinterpretation of state law. On October 12, 2004, the ACLU of Florida wrote
another letter to the same officials with the same information and offered to
resolve the matter without litigation. The letters got no response.

Represented by the ACLU and Florida Rural Legal Services, Ms. Williams

then sued the secretary of state and the county supervisor of elections of
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Broward County.!4* She asserted a claim under the Civil Rights Act of 1964,
which prohibits election officials from denying a voter application for any
omission that is not material to determining a person's qualifications.#5 Because
Williams' application indicated - under oath - that she was a citizen, she claimed
there could be no clearer example of an omission on a registration form not being
material to the applicant's qualification. Williams made a similar claim under
state law, which merely required "[a]n indication that the applicant is a citizen of
the United States."146

After the suit was filed, the Broward County supervisor of elections
agreed to register Ms. Williams, and she was eligible to vote in the 2004 general

election. The litigation was voluntarily terminated.

The Counting of Provisional Ballots

AFL-CIO v. Hood

In 2001, Florida adopted a statute permitting voters whose names did not

appear on the precinct list to cast a provisional ballot, but none of their votes

144 The case was filed as a motion to intervene in a related case, Florida Democratic Party v. Hood,
No. 4:04 CV 405 (N.D. Fla.).

14542 U.S.C. § 1971(a)(2)(B).

146 Fla. Stat. § 97.053(5)(a).
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would be counted unless officials later determined the voter was eligible to vote
at the precinct where the ballot was cast.1#” Four individual voters, joined by
several labor unions, filed a petition in Florida state court challenging that part of
the statute which required the rejection of all votes cast by a legally registered
voter.¥8 They reasoned that even though a voter who cast a ballot in the wrong
precinct might not have been eligible to vote in some local contests, the voter was
nevertheless eligible to vote for all statewide offices. The petitioners contended
that discarding votes cast by qualified and registered voters violated the state
constitution which guaranteed the right to vote, and that no state interest
justified rejecting those votes.

At the request of counsel for petitioners, the ACLU made available
evidence to be presented to the trial court. The evidence was drawn from the
ACLU's participation in litigation challenging election practices in 2000, as well
as other research. This evidence showed that the confusion of voters and election
officials about precinct location was inherent in almost any election structure and
was certainly present in Florida. The ACLU of Florida had presented testimony

about these problems to the U.S. Commission on Civil Rights, and while

147 Fla. Stat. § 101.048.

148 AFL-CIO v. Hood, 885 So.2d 373 (2004).
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supporting provisional ballots, opposed the restrictions on counting legal
votes.1#® For example, after the 2000 census, Miami-Dade County increased the
number of its precincts from 614 to 744, and otherwise changed precinct lines
affecting more than 125,000 voters. Additionally, four hurricanes in 2004 caused
additional confusion among voters about polling place relocations.

The ACLU brief also compared the state law to Florida's Eight Box Law
adopted in 1889, which required voters to place their ballots for different offices
in the correct box or the votes would not be counted. In the guise of election
reform, the effect of the law was to reject legal votes. The Eight Box Law was
both a memory and literacy test, and had been enacted by the state after
Reconstruction to disfranchise black voters.

The trial court denied relief, and the petitioners appealed to the state
supreme court. The ACLU, People for the American Way Foundation, and the
Advancement Project submitted an amicus brief discussing the evidence and
supporting the counting of all legal votes. The state supreme court refused to
accept the amicus brief and affirmed the dismissal of the petition, holding that
the state constitution authorized the legislature to regulate elections, and that

electors were required to comply with election requirements. The court

149 Testimony Before the United States Commission on Civil Rights, September 17, 2004,
Courtenay Strickland, Voting Rights Project Director, ACLU of Florida.
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concluded that the legislature reasonably may have determined that the
challenged regulation was "necessary to ensure the integrity of the election

process.'"1%0

The Counting of Absentee Ballots

Friedman v. Snipes

In October 2004, Miami-Dade and Broward Counties supposedly
delivered thousands of absentee ballots to the post office, but for reasons that
were never made clear they were never received by the voters. Broward County
subsequently sent out some 4,300 replacement ballots, but many voters did not
receive them in time to mark them and return them to the supervisor of elections
by 7:00 p.m. on election day, the deadline for having them counted under state
law.

Three voters who, though no fault of their own, did not receive their
absentee ballots in a timely manner, but who mailed or sent them by courier on
election day, had their ballots rejected for failure to comply with the state law
deadline for receipt of ballots. Represented by the ACLU of Florida and Florida

Rural Legal Services, with the assistance of the ACLU Voting Rights Project and

150 AFL-CIO v. Hood, 885 So. 2d at 376.
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the National Voting Rights Institute, they filed a class action suit to have their
votes, and the votes of others similarly situated, counted.15!

The secretary of state had carved out a major exception to the 7:00 p.m.
election day rule in order to settle a lawsuit brought by the United States
requiring Florida to comply with federal law regulating overseas voters. The
settlement provided that overseas ballots would be counted if they were voted
on election day and were received by election officials within ten days after an
election. The ACLU plaintiffs contended the ten day rule should apply to all
absentee ballots. They claimed that the rejection of their ballots violated the Civil
Rights Act of 1964, which prohibits rejecting votes for an act or omission which is
not material to the voter's qualifications, as well as the First and Fourteenth
Amendments.

The court, narrowly construing the Civil Rights Act and the Fourteenth
Amendment, denied the plaintiffs' motion for a preliminary injunction, which
would have allowed their votes to be preserved and counted. It held the

rejection of the ballots was reasonable, nondiscriminatory, and did not violate

151 Friedman v. Snipes, No. 04-22787-CIV (S.D. Fla.).
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federal law. It further held that to grant relief to the plaintiffs would deny equal
protection to absentee voters in the other 65 counties in Florida.152

Following the court's order, plaintiffs dismissed their complaint without
prejudice to explore other options, including whether other litigation could be
brought or legislation enacted to remedy the problem of voters failing to receive

absentee ballots in a time manner.

152 Friedman v. Snipes, 345 F. Supp. 2d 1356, 1381 (S.D. Fla. 2004).
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COUNTY AND MUNICIPAL LITIGATION IN FLORIDA
Brevard County and the City of Cocoa

Stovall v. City of Cocoa

Located in Brevard County, on Florida's east coast, the City of Cocoa is
adjacent to the Kennedy Space Center, where many of its residents work.
Twenty miles north is the community of Mims, where Harry and Harriette
Moore founded the Brevard County NAACP in 1934. Harry Moore became
executive director of the state NAACP and pursued equal pay for African
American teachers, voter registration, and the investigation of lynchings. On
Christmas night of 1951, the Moores were murdered by a bomb placed under
their bedroom floor. Generally considered to be the first assassination of a civil
rights leader in the country, the murders remain unsolved to the present day.

According to the 1990 census, the population of Cocoa was 17,722 and
28% African American. Despite this substantial minority population, only two
African Americans had ever been elected to the five member city council, and
none had been elected since 1981. In 1993, eight city residents, represented by
the ACLU and the NAACP Legal Defense Fund, challenged the use of at-large

voting and numbered posts to elect the city council.153

153 Stone v. City of Cocoa, No. 93-257-CIV-Orl-18 (M.D. Fla.).
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After the lawsuit was filed one of the plaintiffs, Rudolph Stone, was
appointed to fill a vacancy on the city council. He was then dropped as a
plaintiff and substituted as a defendant in the litigation. Stone subsequently ran
unopposed and was elected to a full three-year term.

While discovery was underway, the parties entered into settlement
negotiations and ultimately agreed upon a system for the election of the Cocoa
City Council whereby four members would be elected from single member
districts and one member, who would also serve as mayor, would be elected at-
large. The plan included one district that was 69.7% African American in voting
age population. Because Cocoa's minority community was bounded on two
sides by city limits and by the Atlantic Ocean on another, the majority-minority
district was extremely compact. The plan and proposed consent decree were
agreed to by a split vote of the city council, with council member Stone voting
with the 3 to 2 majority.

Four white voters, as amici, filed objections to the proposed consent
decree, claiming the plan was an unconstitutional racial gerrymander, and that
Stone, as an African American and former plaintiff, should not have been
allowed to vote on adoption of the plan under Florida's conflict of interest laws.
After briefing and a hearing, the district court rejected the parties' proposed

consent decree and held that Stone should have abstained from voting on the
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proposed plan because "as an African-American candidate he stood to gain
inordinately from the vote."15* Plaintiffs appealed and the Eleventh Circuit
reversed and remanded.

The Eleventh Circuit noted that "every one of the incumbents, not just
Stone, had an interest in shaping districts favorable to his or her reelection." The
court "decline[d] to believe" that the district court considered race as a
disqualification for voting on the decree and instead "surmise[d] that the district
court simply failed to think the matter through thoroughly."15

Following the decision of the court of appeals, the city sought to renege on
its agreement and filed a motion in the district court to withdraw the consent
decree. Defendants acknowledged they had entered into the agreement but took
the position they were not bound by it because it had not been approved by the
district court, and that the agreement violated the equal protection clause of the
Fourteenth Amendment.’ The district court, in a one word order, granted the
motion. Plaintiffs again appealed, and again the court of appeals reversed and

remanded.

154 1d., Order of October 25, 1994, quoted in George v. City of Cocoa, 78 F.3d 494, 497 (11th Cir.
1996).

155 ]d., 78 F.3d at 498,499 n. 7.

156 Motion filed April 25, 1996.
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The court of appeals held the city was bound by its agreement, but was

not foreclosed from challenging the plan under the Shaw v. Reno line of cases.

The court adhered to prior law rejecting the need for full evidentiary hearings on
settlements, which would defeat the purpose of settlements, but held the district
court should hold a hearing on whether the defendants had reasonable grounds
for believing the preexisting plan might have violated the Voting Rights Act.15”
The district court, despite plaintiffs' repeated motions to set a trial date,
did not hold the required hearing until August 1999, more than two years after
being directed to do so by the court of appeals. The city called one witness.
After hearing from the plaintiffs' demographic expert, and before the plaintiffs'
expert on racially polarized voting testified, the court ended the hearing. Four
days later the court entered an order finding that the consent decree did not

violate the Shaw v. Reno line of cases. The court noted that "[a]lthough the City

decided to adopt the consent decree to increase minority access to voting and to
settle the present litigation, race neutral factors were the dominant
considerations in the drawing of the districts." Based on the city minutes and the
testimony of plaintiffs' expert, the court found the plan to be based on such race

neutral criteria as population equality, contiguity, compactness, and respect for

157 Stovall v. City of Cocoa, 117 F.3d 1238 (11th Cir. 1997).
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existing precinct boundaries. The city council did not appeal, and the consent
decree was implemented in the November 1999 election.

Though plaintiffs ultimately prevailed in Cocoa, the case illustrates too
well the barriers that blacks still face in trying to gain equity in the electoral
process. The agreed upon majority black district was extremely compact and
regular in shape - it was virtually a square - and followed existing precinct lines.
Yet, due to opposition from local whites and the intransigence of the city council
and the trial court, it took two appeals, expenses exceeding $50,000, and five

years to resolve the litigation.

DeSoto County and the City of Arcadia

In December 1990, the ACLU and Florida Rural Legal Services filed suit
on behalf of black voters in DeSoto County in west central Florida challenging at-
large elections for the five member board of commissioners and five member
school board as diluting minority voting strength.158 A year later, the ACLU and
Florida Legal Services filed suit on behalf of black voters challenging at-large

elections for the City of Arcadia, the DeSoto County seat.’® The cases were

158 Johnson v. DeSoto County Board of Commissioners and School Board, No. 90-366-CIV-FTM-
17D (M.D. Fla.).

159 Washington v. Arcadia City Council, No. 91-40-CIV-FTM-17 (M.D. Fla.).
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consolidated.

Johnson v. DeSoto County Board of Commissioners and School Board

In 1990, the population of DeSoto County was 23,865, of whom 15.39%
were black and 9.56% were Hispanic. Although the black population was
relatively small, it was possible to draw a reasonably compact majority black
district based on a five seat format. No African American had ever been elected
to either board and blacks had a depressed socio-economic status, which was
reflected in low levels of voter registration. In 1993, the black voter registration
rate was 41.57%, compared to 59.67% for whites. Three years later, black voter
registration had risen to 60.02%, but white registration had also risen to 81.54%.

The district court granted plaintiffs' motion for summary judgment as to
the school board, finding that at-large elections violated Section 2. The court
noted that two prior decisions of the court of appeals held the 1947 Florida law
authorizing at-large elections for school boards had been enacted with
discriminatory intent. The statute was passed in response to the abolition of the
all white primary and to replace a preexisting system of single member district

elections for school boards. According to the court of appeals, "the conclusion
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that the change had an invidious purpose is inescapable."160
In granting the plaintiffs' motion for summary judgment, the district court

also established that the at-large system had discriminatory effects, finding that:

*There has never been an African American candidate for the board
of commissioners.

*Only two African Americans have run for county-wide public
office in DeSoto County, losing both times.

*There have been no African American applicants for DeSoto
County Administrator or County Attorney, and no African
American has served in either capacity.

*75% of African Americans who are school board employees are
aides or service workers.

*African American teachers have decreased in number each year
between 1987-90.

*African American full-time school board employees have
decreased in number each year between 1987-90.

"This evidence," the court concluded, "is more than minimally sufficient,
in combination with Plaintiff's proof of discriminatory intent, to establish a § 2
violation."1! The court ruled that plaintiffs' claims against the board of
commissioners would have to be resolved after a trial on the merits.

The school board appealed and the appellate court reversed. Resorting to

legal parsing, it held the findings of the appellate courts that the 1947 law had

160 McMillan v. Escambia County, Fla., 638 F.2d 1239, 1245 (11th Cir. 1981). Accord, NAACP v.
Gadsden County School Board, 691 F.2d 978 (11th Cir. 1982).

161 Johnson v. DeSoto County Board of Commissioners, 868 F. Supp. at 1380.
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been adopted with an invidious purpose were findings of fact, and did not
establish "as a matter of law that the 1947 Act was motivated by an intent to
discriminate."1%2 It also held that racially discriminatory intent alone could not
establish a violation of Section 2 and directed the trial court to reconsider its
ruling.

On remand, the district court again found the at-large system had been
established with a discriminatory intent.13 However, the case was assigned to a
new judge for a final decision regarding the school board and the board of
commissioners, who ruled that population changes since the 1990 census showed
it was now impossible to draw a majority black district, and thus there could be
no Section 2 violation. The plaintiffs appealed but the decision was affirmed.164

Washington v. Arcadia City Council

In 1990, the City of Arcadia had a population of 6,488, of whom 29.98%
were black and 9.11% were Hispanic. The city's five member council was elected
at-large, and the black population was sufficiently compact that two majority

black districts could be drawn. Only one black person had ever won a seat under

162 Johnson v. DeSoto County Board of Commissioners, 72 F.3d 1556, 1561 (11th Cir. 1996).
163 Johnson v. DeSoto County Board of Commissioners, 995 F. Supp. 1440 (M.D. Fla. 1998).

164 Johnson v. DeSoto County County Board of Commissioners, 204 F.3d 1335 (11th Cir. 2000).
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the at-large system.

The black community in Arcadia had been discriminated against in
employment and had a depressed socio-economic status. By 1993, only 13 (12%)
of the city's 107 full time employees were black. The Arcadia Housing Authority,
which was appointed by the city council, had no African American members
until 1980. On February 19, 1981, a federal court entered a judgment against the
Arcadia Housing Authority finding that its executive director had "willfully
maintained racially segregated housing."15 In 1989, 41% of African Americans
and 54.67% of Hispanics in the city lived below the poverty level, compared to
14.19% of whites. The majority of blacks (56.2%) and Hispanics (53.94%) over
age 25 had no high school diploma, while more than two-thirds (67%) of whites
did.

Seven months after the law suit was filed, a second black candidate was
elected to the city council in September 1991. Two years later, the African
American incumbent who had served for 22 years was forced into a runoff and
was defeated. One year later, another black candidate - after having first been
appointed - was elected. At the time of the trial, therefore, two (40%) of the five

city council members were African American. The district court concluded that

165 Brown v. Melton, CA No. 79-85-FTM-K (M.D. Fla.).
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the candidates of choice of black voters were not now usually defeated by whites
voting as a bloc and dismissed plaintiffs' Section 2 claim. Because blacks had
acquired slightly more than proportional representation on the city council,

plaintiffs decided not to appeal the decision.

Escambia County

Florida v. McMillan

Prior to the amendment of Section 2 in 1982 to incorporate a
discriminatory results standard, minority plaintiffs, represented by private
counsel, filed suit challenging at-large elections for the five member Escambia
County, Florida, Board of Commissioners. The district court invalidated the at-
large system as diluting minority voting strength, and the court of appeals
affirmed.1® Among the findings of the trial court were "a consistent pattern of
racially polarized voting," no blacks elected to the commission, a history of racial
discrimination, continuing racial segregation, a depressed minority socio-
economic status, and that there were "two separate [racial] societies in Escambia

County."19” The Supreme Court agreed to review the case, and the ACLU filed

166 McMillan v. Escambia County, Florida, 688 F.2d 960 (5th Cir. 1982).

167 Id. at 962-67.
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an amicus brief urging the court to affirm based upon the intervening
amendment of Section 2, rather than sending the case back to the court of appeals
for a resolution of the statutory issue. Amicus noted that the findings of the
lower courts that the at-large system had discriminatory results and denied
blacks equal access to the political process were sufficient to establish a Section 2
violation without remanding for further consideration. On March 27, 1984, the
court issued a brief opinion vacating and remanding the case to the court of
appeals for decision on the Section 2 issue.1®® On remand, the court of appeals
again affirmed the decision of the district court, concluding that the at-large

system violated amended Section 2.16?

Glades County

Thompson v. Glades County

Glades County, located in south-central Florida, is huge in size but has a
tiny population. According to the 2000 census, the total population is 10,576,
10.5% of which is African American. The county is about two-thirds the size of

Rhode Island, though 204 of its 988 square miles are under Lake Okeechobee. It

168 Escambia County, Florida v. McMillan, 466 U.S. 48 (1984).

169 McMillan v. Escambia County, Florida, 748 F.2d 1037 (5th Cir. 1984).

92



lies at the southeastern edge of the lake and in 1928 was in the path of the first
recorded Category 5 hurricane to hit the United States. The hurricane breeched
the lake's dike and the flooding killed approximately 2,500 Floridians.

Glades County is extremely economically depressed, with employment
dependent mostly on citrus farming. Typical of rural counties, African
Americans do not fare well compared with whites: per capita income of blacks is
half that of whites and the unemployment rate of blacks is double that of whites.
Also, of adults age 25 or older, 70% of blacks do not have a high school degree,
compared to 40% of whites.

In 1998, Billie Thompson became the first African American to run for the
Glades County school board, and only the second African American to run for
county-wide office. She got 42% of the vote in the Democratic primary against
the incumbent, but was defeated. Thompson and other black residents of the
county, represented by the ACLU, filed suit in 2000 challenging the at-large
method of electing the five-member county commission and board of education,
as diluting minority voting strength in violation of Section 2 and the

Constitution.170

170 Thompson v. Glades County, No. 2:00-cv-212 (M.D. Fla.).
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A trial was held in October 2001, but a decision was not rendered for
nearly three years. The court found "white voters in Glades County tend to vote
as a bloc so as to usually defeat the candidates of choice of African American
voters." It also found "the size of Glades County makes at-large campaigning for
elective office difficult, and more so for African Americans," and that African
Americans had far less income, education, and access to automobiles, and that
black public employees were employed in lower paying jobs.171

Door-to-door campaigning is critical to success in a rural county like
Glades, but according to Thompson, as "a black person and black female" she
was "very apprehensive" about campaigning in some areas of the county.172 A
school board member who is part American Indian testified to the same effect
that "[s]he felt uncomfortable campaigning in some of the very rural parts of the
county where she did not know people."173

Despite its findings, the court ruled there was no Section 2 violation
because there was no remedy. Plaintiffs had drawn an illustrative five member

plan with one district containing an African American voting age population of

1711d., Order of August 27, 2004.
1721d., Trial Transcript, p. 23.

1731d., Order of August 27, 2004.
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50.23%. The district also had a Hispanic voting age population of 15.23%, and
the evidence showed that African American and Hispanics voted cohesively.
The plan had an overall deviation of 8.6%.

The court held it was not permitted to impose a plan with an 8.6%
deviation, and African Americans would be a minority in an equal population
plan. It further held a 50.23% African American voting age population was not
viable: "To translate the statistical majority into reality would require that every
voting-age African American be registered to vote, actually vote, and vote for the
same person."74 The court thus placed an unprecedented burden on Section 2
plaintiffs, because it effectively required them to prove it was impossible for a
minority candidate to be outvoted in a remedial plan. Of course, no group -
black, white, Hispanic or other - registers and turns out at 100%. The evidence of
minority voter cohesion and racially polarized voting showed that in the
illustrative district the white minority would not be able to defeat the choice of
African American voters, and all the more so because of the presence of Hispanic
voters. Plaintiffs' appealed the decision of the trial court to the Eleventh Circuit,

where it is pending.

174 1d.
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Hendry County

Robinson v. Hendry County Board of Commissioners

As a result of the 1970 amendments of the Voting Rights Act, Hendry
County became one of five Florida counties subject to the preclearance
provisions of Section 5. Located in rural, south central Florida, the county was
16.73% black, 22.34% Hispanic, and 72.14% white. However, because elections
were at-large, and because of the prevalence of racial bloc voting, only one black
candidate had run for the board of commissioners (in 1968), and none had run
for the school board. And, no African American had ever been elected to, or
served on, either body.

In January 1991, the ACLU and Florida Rural Legal Services filed suit on
behalf of black voters challenging at-large elections for the five member board of
commissioners and five member school board.1”> After a motion to dismiss filed
by the defendants was denied, the parties reached a settlement in October 1991.
Pursuant to the settlement, five single member districts were established for the
board of education and school board, one of which was majority black. The
Hispanic population in the county was very dispersed, and it was not possible to

draw a majority Hispanic district. However, under the new plan one district

175 Robinson v. Hendry County Board of Commissioners, No. 91-13-CIV-FIM-15 (D) (M.D. Fla).
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contained a Hispanic population of 31%.

The consent decree acknowledged that the new plan "provides plaintiffs,
as African-American residents of Hendry County, and all the African American
voters of the county, a greater opportunity than previously existed to elect
candidates of their choice through the creation of single-member districts."17¢
Plaintiffs' attorneys prepared a joint submission for preclearance, and the voting
change was approved by the Department of Justice on May 11, 1992.

The plan was implemented at the primary in September 1992. An African
American was nominated for the county commission and for the school board
from the majority black district. Neither had opposition in the general election,
and they became the first blacks ever to serve on the commission and school

board.

Palm Beach County and the City of Belle Glade

Burton v. Belle Glade

On Thanksgiving Day in 1960, Edward R. Murrow's CBS documentary on
the plight of farm workers, "Harvest of Shame," traced migrant workers as they

followed the crops up the eastern United States and contrasted the lives of the

176 Id., Order of October 17, 1991.
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workers and their families from small towns like Belle Glade and Immokalee
with the affluence of coastal Palm Beach County. “Harvest of Shame" portrayed
a reality that continues to the present. Palm Beach County produces a wealth of
fruits and vegetables for the nation, and while the coastal side of the county
includes extraordinary affluence, the farm workers mostly live in public housing.
The U.S. Department of Agriculture built two housing centers for farm
workers in western Palm Beach County, adjacent to the City of Belle Glade. For
decades the housing was racially segregated by official policy and ordinances.
The centers, Okeechobee Center and Osceola Center, are now owned and
operated by the Belle Glade Housing Authority (BGHA), though it is still funded
by the Farmers Home Administration (FHA). The City Council of Belle Glade
appoints housing authority members. One housing center, Osceola, was
annexed into Belle Glade in 1961 when it was all white and segregated by law;
the black center, Okeechobee, was not.1”7 As cited in a memorandum in the
authority's minutes, one of the reasons given by public officials for annexing the
white center was that the annexation would enable the Osceola residents to "have

the right to vote in the community; offer themselves as candidates for the office

177 Burton v. Belle Glade, 178 F.3d 1175, 1190 (11th Cir. 1999).
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of City Commissioner; and be able to be appointed to the various boards
governing city operation."178

In 1977, the housing projects were compelled by litigation to desegregate.
In response, the Belle Glade housing authority requested the city to deannex
Osceola Center which would gain African American residents for the first time.
The request was remarkable because deannexation would increase the cost to
residents of some governmental services and the housing authority had the
fiduciary responsibility to promote affordable housing for agricultural workers.
The request to deannex Osceola Center was ultimately withdrawn due to
opposition from the Florida Rural Legal Services attorneys who represented
plaintiffs in the litigation.1”®

Okeechobee Center remained 92% black, 8% Hispanic and 0% white as of
1994. Over the years the city and the housing authority repeatedly refused to
annex the formerly all black project, including a 1995 request from a center
resident. As with Osceola, annexation of Okeechobee would have economically

benefited the residents and the housing authority. But annexation would also

178 BGHA Minutes, January 24, 1961.

179 BGHA Minutes, May 25, 1977; City Minutes, July 19, 1977.
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likely have turned Belle Glade, whose population was 50% black, into a majority
black city.

In 1995, local residents, represented by the ACLU, sued the city and the
housing authority.!® Plaintiffs contended the decision to annex the white
housing center but not the African American housing center was racially
motivated, that the segregation of the two projects constituted de jure
discrimination, and that continuing to keep Okeechobee residents out of the city
was one of the effects of discrimination that was required to be dismantled or
eradicated to the extent practicable.

At the end of discovery, plaintiffs moved for summary judgment on their
vote denial and Fourteenth Amendment claims. The city moved for summary
judgment based on a 1974 state statute which required annexed land to be
contiguous to existing city boundaries. The Okeechobee Center was contiguous
to a highway the city had annexed, and the city had annexed other areas after
1974 that were contiguous only to that same highway. The district court held
that the 1974 statute provided "a perfectly good excuse not to annex,” in 1995,

and the "perfectly good excuse, and not racist reasons, caused the lack of

180 Burton v. Belle Glade, 966 F. Supp. 1178 (S.D.Fla. 1997).
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annexation."181 As for the refusal of the city and housing authority to annex in
1973 and 1961, the court said those claims were barred by the state’s four year
“personal injury tort statute of limitations.”182 Although plaintiffs had not
moved for summary judgment on their Section 2 vote dilution claim, the district
court dismissed it on the grounds that Section 2 did not authorize annexation as
a remedy.

The plaintiffs appealed but the court of appeals agreed with the district
court that a discriminatory act had to have taken place within a four year statute
of limitations.’83 The court of appeals' opinion would have made all challenges

to Jim Crow laws impossible. Brown v. Board (1954) would have been dismissed

for failure to file suit in the 19th century. The landmark one person, one vote

decision of Reynolds v. Sims (1964) would have been rejected because the last

time the Alabama legislature had been reapportioned was in 1900.
As for plaintiffs” Section 2 claim, the court of appeals held that the district

court did not error in concluding annexation was an inappropriate remedy.18

181 966 F. Supp. at 1185.
182 Id. at 1182.

183 Burton v. Belle Glade, 178 F.3d 1175 (11th Cir. 1999).
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Seminole County

de Treville v. Joyner

In August 2004, David de Treville, a former Florida resident, was living in
Germany when he submitted a voter registration application by fax to Seminole
County, Florida. As his last permanent residence, Florida was the appropriate
place for de Treville to register and vote, as specified by the Uniformed and
Overseas Citizens Absentee Voting Act (UOCAVA). Seminole County received
the fax in early August, but it never got the signed original copy of the fax which
de Treville had mailed. In October, after the voter registration deadline had
passed, the county informed de Treville that his faxed application was not
acceptable because the signature was not an "original."

In mid-October, the ACLU filed suit on de Treville's behalf, asserting that
the county's rejection of his voter registration violated the National Voter
Registration Act, the Constitution, and the Civil Rights Act of 1964, which forbids
disqualifying potential voters for any error or omission in an application that is

not material to determining eligibility.18> This provision was intended to address

184178 F.3d at 1200.

185 de Treville v. Joyner, Civ. No. 6:04 CV 01533 (M.D. Fla.).
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the practice of disqualifying minority registrants on the pretext that their
application forms were incomplete.

In his law suit, de Treville further contended that the county's failure to
notify him of its refusal to accept his application prior to the registration deadline
violated his right to vote. After suit was filed, the county supervisor of elections

agreed to register de Treville, and the suit was voluntarily dismissed.

St. Lucie County and the City of Fort Pierce

Coleman v. Fort Pierce

Now a part of Florida's fast developing "Treasure Coast," Fort Pierce and
its neighboring central Atlantic communities were long overshadowed by the
bustling resorts to the south. Founded during the second Seminole War, Fort
Pierce grew slowly with the encouragement of the United States Congress, which
in 1842 offered settlers 160 acre plots, provided they were willing to bear arms
and cultivate the land for five years. Over the next century, Fort Pierce was
notable for its anti-integration activism. Three days after the Supreme Court's

ruling in Brown v. Board (1954), a kerosene soaked cross burned on a ridge

above the city's black neighborhood.
Fort Pierce was governed by a five member city commission, including

one mayor-commissioner, elected at-large. Although African Americans were

103



42% of the city's population, no black person had ever served as mayor and no
more than one black person had ever served at one time on the city commission.

In 1992, African American residents of Fort Pierce, represented by the
ACLU and Florida Rural Legal Services Corporation, sued the city claiming that
the at-large elections, with staggered terms and a majority vote requirement,
diluted minority voting strength in violation of Section 2.18¢ Following
discovery, the city commission agreed to adopt a new election system dividing
the city into two districts, one of which would be majority black. Each district
would elect two commissioners, while the mayor would continue to be elected
at-large.

The parties presented a consent order to the court, which conducted a
hearing to determine the propriety of the proposed redistricting plan. Among
the court's findings were:

*[TThe minority community is extremely cohesive -
minority candidates usually getting more than ninety
percent of the African-American vote.

*[W]hites usually vote as a bloc to defeat the
candidate of choice of the minority, particularly when
African-American candidates have run for city

counsel positions when there is already an African-
American incumbent.

186 Coleman v. Fort Pierce, 92-14157-CIV-PAINE (S.D. Fla.).
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*White cross-over [voting] averaged less than twelve
percent.

*Plaintiffs have tendered evidence demonstrating the
existence of the three Gingles elements to establish a
Section 2 violation.187

The new plan was implemented, and as of 2006, two of the city's five

commissioners are African American.

West Palm Beach

Anderson v. West Palm Beach City Commission

West Palm Beach was founded in 1894 by Henry Flagler, a pioneer of
South Florida's resort industry, to house the workers that would service more
upscale communities. Even before it became a center of controversy during the
2000 presidential election, West Palm Beach struggled with voting. By the early
1990s, the city had grown to more than 67,000 residents, with black and Hispanic
citizens constituting 31% and 14% of the population, respectively. The city
commission was composed of five members elected at-large, with candidates
required to run from residency districts.

In 1990, the city redrew its residency districts and placed two black

incumbents in the same district, but no white incumbents were similarly paired.

187 1d., Order of September 24, 1993.
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The city commission’s vote on the redistricting plan was three in favor and two
against, with African American commissioners casting the negative votes. The
first black incumbent, a popular teacher and minister who had received a
majority of both black and white votes in his district, then retired from city
politics. Subsequently, the second black incumbent lost to another black
candidate in a racially polarized election, with the winner getting a majority of
white votes and the loser a majority of black votes. All prior successful black
candidates had received a majority of black votes.

In 1994, African American residents of West Palm Beach, represented by
Florida Rural Legal Services Corporation and the ACLU, brought suit against the
city, challenging the at-large voting system as violating Section 2.188 The
complaint further alleged that other election features such as a majority vote
requirement, staggered terms, and non-partisan elections also diluted African
American voting strength. To bolster their claim of vote dilution, plaintiffs
produced evidence from city commission minutes and newspapers showing that
West Palm Beach adopted at-large elections immediately after the abolition of the

white primary in 1946.189

188 Anderson v. West Palm Beach City Commission, 94-8135-CIV-ZLOCH (S.D. Fla.).

1891947 Fla. Laws ch. 24981, Section 4 (8).
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In a consent decree issued in January 1995, West Palm Beach adopted a
plan containing five single member districts. Two of the new districts had
African American majorities, while a third district included a Hispanic voting

age population of 37.9%.1%

190 Anderson v. West Palm Beach City Commission, Order of January 27, 1995.
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GEORGIA
STATEWIDE ISSUES
1980 Congressional Redistricting

Busbee v. Smith

Georgia's 1980 congressional redistricting was denied preclearance by the
District Court for the District of Columbia in July 1982, a month before the
scheduled expiration of Section 5 and shortly after Congress voted to extend the
preclearance provisions of the Voting Rights Act for an additional 25 years. Had
Section 5 been allowed to lapse, the court would have been without jurisdiction
to enforce its objection, and nothing would have prevented the state from simply
reenacting or implementing the objected-to plan.

When the state reapportioned its congressional districts after the 1980
census, it resorted to its old strategy of trying to minimize black voting strength
in the Atlanta area. The 1980 census data showed that the state's 10
congressional districts drawn in 1972, while severely malapportioned, were still
majority white with the exception of the fifth district. It contained a slight black
population majority of 50.33%.

The new plan drawn in 1981 maintained white majorities in nine of the ten

districts, and increased the black population in the Fifth District to 57 %.
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Although majority black in both total and voting age population, the district
actually contained a 54 % white majority among registered voters.1!

The state submitted its plan for preclearance and argued that the Fifth
District's configuration could not be discriminatory because it increased the black
percentage over the 1972 plan. The attorney general did not agree and denied
Section 5 approval.

The state then filed a declaratory judgment action in the District Court for
the District of Columbia arguing that under the retrogression standard of Section
5 it was entitled to have its congressional reapportionment plan precleared. The
Supreme Court had previously held that the purpose of Section 5 was to
maintain the status quo in voting and that a plan that was either ameliorative or
nonretrogressive, could not violate the "effect" standard of the statute.’®> The
state, however, still had to prove that its plan was not the product of intentional
discrimination against black voters. The Georgia Black Legislative Caucus,
represented by the ACLU, sought and was granted leave to intervene to urge an

objection to the state's plan.

191 Busbee v. Smith, 549 F. Supp. 494, 499 (D.D.C. 1982).

192 Beer v. United States, 425 U.S. 130, 141 (1976).
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Given Georgia's record of discrimination in voting, it would not have been
surprising if the 1981 congressional redistricting process had been influenced by
race.” What is surprising is how pervasive and overt that influence actually
was.

Julian Bond, a state senator at that time, introduced a bill at the beginning
of the legislative session creating a Fifth District that was 69% black. The Bond
plan had the support of two white members of the senate, Thomas Allgood, the
Democratic majority leader from Augusta, and Republican Paul Coverdell.’* In
large measure as a result of their endorsement, the final plan adopted by the
senate contained a 69% black Fifth District.

The leadership of the house rejected the Bond plan for the Fifth District.
State Representative Joe Mack Wilson, a Democrat from Marietta, was chair of
the house reapportionment committee and the person who, by all accounts,
dominated the redistricting process in the lower chamber. And as he was wont
to say, he "hated" blacks and Republicans.

"Nigger" was an active, working part of Wilson's vocabulary. Blacks were

simply "niggers," and he regularly denigrated legislation that benefited blacks as

193 For a discussion of that record, see Laughlin McDonald, A Voting Rights Odyssey: Black
Enfranchisement in Georgia (Cambridge: Cambridge Univ. Press, 2003).

194 Busbee v. Smith, Deposition of Thomas Allgood, p. 15-6.
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"nigger legislation." During the redistricting fight, he told his colleagues on
numerous occasions that "I don't want to draw nigger districts."1% Bettye Lowe,
a house member, recalls that Wilson told her in no uncertain terms that "I'm not
going to draw a honky Republican district and I'm not going to draw a nigger
district if I can help it."1%

The speaker of the house, Tom Murphy, was also opposed to the Bond
plan. "I was concerned," he said later, "that . . . we were gerrymandering a
district to create a black district where a black would certainly be elected."1%”
According to the District of Columbia court, Murphy "refused to appoint black
persons to the conference committee [to resolve the dispute between the house
and senate] solely because they might support a plan which would allow black
voters, in one district, an opportunity to elect a candidate of their choice."1%

After the defeat of the Bond plan in the house, the fragile coalition in the
senate in support of the plan broke down. Several senators approached Allgood
and said, "I don't want to have to go home and explain why I was the leader in

getting a black elected to the United States Congress." Allgood acknowledged

195 1d., 549 F. Supp. at 501.
19 1d., Deposition of Bettye Lowe, p. 36.

1971d., 549 E. Supp. at 520.
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that it would put a senator in a "controversial position in many areas of
[Georgia]" to be perceived as having supported a black congressional district. He
finally told his colleagues to vote "the way they wanted to, without any
obligations to me or to my position," and "I knew at that point the House plan
would pass."1%?

Based upon the racial statements of members of the legislature, as well as
the absence of a legitimate, nonracial reason for adoption of the plan, the
conscious minimizing of black voting strength, and historical discrimination, the
District of Columbia court concluded that the state's submission had a
discriminatory purpose and violated Section 5. The court also held that the
legislature had applied different standards depending on whether a community
was black or white. Noting the inconsistent treatment of the predominantly
white North Georgia mountain counties and metropolitan Atlanta, the court
found that "the divergent utilization of the 'community of interest' standard is

indicative of racially discriminatory intent."200

198 Id. at 510, 520.
199 1d., Deposition of Thomas Allgood, pp. 42-5.

2001d., 549 E. Supp. at 517.
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As for Joe Mack Wilson, the court made an express finding that
"Representative Joe Mack Wilson is a racist."?! The Supreme Court affirmed the
decision on appeal.202

Joe Mack Wilson, who had been flogged by the court for his racism, took
great umbrage. At a meeting of the all-white Rotary Club of Marietta he said he
was just the "fall guy," and complained bitterly that "in modern times, if you
don't condescend and give in to everything black people want, you're tagged a
racist."203

Forced yet again by the Voting Rights Act to construct a racially fair plan,
the general assembly in a special session enacted an apportionment for the fifth
district with a black population exceeding 65% and the plan was approved by the
court. John Lewis, one of the leaders of the Civil Rights Movement, was elected

from the fifth district in 1986 and has served in Congress ever since.

1990 Redistricting

201 Id. at 500.
202 Busbee v. Smith, 459 U.S. 1166 (1983).

203 The Atlanta Constitution, August 3, 1982.
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Following the 1982 extension of the Voting Rights Act and the amendment
of Section 2, there was a significant increase in minority office holding,
particularly at the congressional level. Seventeen of the majority-minority
congressional districts in the South, most of them newly created, elected a black
representative in the 1992 elections. There were also significant increases in the
number of African Americans elected to state legislatures, again primarily from
majority black districts.204

Social scientists and the courts have frequently commented on the
"tipping phenomenon," a form of racial backlash that occurs when whites
perceive there has been "too much" integration and flee a neighborhood, or take
their children out of the public schools.?% The 1992 elections were undoubtedly
a tipping event for many whites who believed that their districts had become
“too black.” Many of them filed suit asking the courts to redraw their districts so
that whites would again be in the majority with the ability to exercise their

traditional privilege of electing members of Congress.

2041990 U.S. Census, Population and Housing Profile, Congressional Districts of the 103rd
Congress, C.Q. Weekly Report, V. 51, 3473-87; David A. Bositis, Redistricting and Representation:
The Creation of Majority-Minority Districts and the Evolving Party System in the South (Joint
Center for Political and Economic Studies, 1995), 46-7.

205 A. Leon Higginbotham, Jr., et al.,, "Shaw v. Reno: A Mirage of Good Intentions with

Devastating Racial Consequences," 62 Fordham L. Rev. 1593, 1632 n.194 (1994); Richard H. Pildes,
"The Politics of Race," 108 Harvard L. Rev. 1359, 1392 (1995).

114



The first of the so-called "reverse discrimination" voting cases to reach the

Supreme Court was Shaw v. Reno, in which the Court held that white plaintiffs

had standing to challenge a majority black congressional district in North
Carolina, which they characterized as being "dramatically irregular in shape." 206

Subsequently, in Miller v. Johnson, the Court invalidated the majority black

Eleventh Congressional District in Georgia on the grounds that race was the
predominant factor in drawing district lines, and the state had subordinated its
traditional districting principles to race without having a compelling reason for
doing so. 207 The ACLU's involvement in Shaw /Miller litigation in Georgia is

discussed below.

Miller v. Johnson

Due to an increase in population between 1980 and 1990, Georgia was
entitled to increase its number of congressional districts from 10 to 11. The
existing plan contained one majority black district, the Fifth, represented by John
Lewis. In August 1991, the Georgia legislature adopted a congressional

redistricting plan based on the new census containing two majority minority

206 509 U.S. 630, 633 (1993).

27 515 U.S. 900 (1995).

115



districts--the Fifth and the Eleventh. A third district, the Second, had a 35.4%
black voting age population.208

The state submitted the plan for preclearance, but the Attorney General
objected to it. The legislative leadership, he concluded, was "predisposed to limit
black voting potential to two black majority districts," and had not made a good
faith attempt to "recognize the black voting potential of the large concentration of
minorities in southwest Georgia" in the area of the Second District. He also
found that the state had provided only pretextual reasons for failing to include
the minority population in Baldwin County in the Eleventh District.20?

Following another objection to a second plan, the state adopted a third
plan which contained three majority black districts, the Fifth, the Eleventh, and
the Second. The plan was precleared on April 2, 1992.210 At the ensuing elections
black candidates were elected from each of the three majority black districts, John
Lewis from the Fifth, Cynthia McKinney from the Eleventh, and Sanford Bishop

from the Second.

208 Miller v. Johnson, 515 U.S. 900, 906 (1995); Johnson v. Miller, 864 F. Supp. 1354, 1363 n.5 (S.D.
Ga. 1994).

209 Miller v. Johnson, 515 U.S. at 906-07; Joint Appendix, pp. 99, 105-07.

210 Johnson v. Miller, 864 F. Supp. at 1366-67.
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Following the decision in Shaw v. Reno, a lawsuit was filed by white

plaintiffs claiming that the Eleventh Congressional District was unconstitutional.
One of the plaintiffs was George DeLoach, a white man who had been defeated
by McKinney in the 1992 Democratic primary. The plaintiffs claimed that the
district was "segregated," and asked the court to redraw it so that DeLoach, in
their words, could "run again without the outcome being predetermined on the
basis of race."?! The ACLU represented a bi-racial group of intervenors who
sought to defend the constitutionality of the challenged plan.

Although the Eleventh District was not as irregular in shape as the district

in Shaw v. Reno, the district court found it to be unconstitutional, holding that

the "contours of the Eleventh District . . . are so dramatically irregular as to
permit no other conclusion than that they were manipulated along racial
lines."?12  Although it invalidated the state's plan, the three-judge court
acknowledged the transcendent importance of race in the political life of the
state. "No one can deny," the court said, "that State and local governments of

Georgia in the past utilized widespread, pervasive practices to segregate the

211 Miller v. Johnson, Brief of Appellees, p. 29 n.28.

212 Johnson v. Miller, 864 F. Supp. at 1378.
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races which had the effect of repressing Black citizens, individually and as a
group."?13

The state, the intervenors, and the United States appealed the decision of
the district court, but the Supreme Court affirmed. It did not find the Eleventh
District was bizarrely shaped, but it held the state had "subordinated" its
traditional redistricting principles to race without having a compelling reason for
doing so. The court criticized the plan for splitting counties and municipalities
and joining black neighborhoods by the use of narrow, sparsely populated "land
bridges."?14

The Supreme Court sent the case back to the district court for the adoption
of a new plan. On remand the district court allowed the plaintiffs to amend their
complaint to challenge the majority black Second District, which the court then
held was unconstitutional for the same reasons it had found the Eleventh District
to be unconstitutional.?’> The court gave the legislature an opportunity to enact a

remedial plan, but after several weeks of wrangling and uncertainty over how to

213 1d., Statement of Judicial Notice.
214 Miller v. Johnson, 515 U.S. at 908, 921.

215 Johnson v. Miller, 922 F. Supp. 1552, 1553 (S.D. Ga. 1995).
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apply the Court's decision, the legislature adjourned without adopting a
congressional plan.

After the legislature failed to redistrict the congressional delegation, the
district court issued its own plan on December 13, 1995. The court's plan was a
complete remapping of the state and contained only one majority black
district.?16 Because of racial bloc voting, the court held, a district containing "the
percentage of black registered voters as close to fifty-five percent as possible was
necessary . . . to avoid dilution of the Fifth District minorities' rights."?17

Georgia had appealed the decision of the district court invalidating the
Eleventh District. But it refused to appeal the court's redistricting order. The
intervenors and the United States filed notices of appeal, and the state switched
sides and joined the white plaintiffs in defending the court ordered plan.

No doubt believing that the Supreme Court would not require it to draw
more than one majority black district, the state did a remarkable about face and
reinvented the facts surrounding the first redistricting plan it had adopted in
1991, containing two majority black districts. In its brief in the Supreme Court in

the first case involving the Eleventh District, the state had argued that the 1991

216 Id. at 1566, 1563-64.

217 1d. at 1568, 1570-71 (Appendices A and B to the opinion of the district court).
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plan was a reasonable expression of state policy and that race was not the

predominant factor in redistricting:

It is undisputed that the General Assembly as a whole found
the initial [1991 congressional redistricting] plan enacted to
be reasonable. It was not perceived as a 'racial
%errymander.' ... There is, in fact, no evidence that any
egislator or reapportionment staffer ever believed the initial
plan to be offensive as a racial gerrymander.218

The state repeatedly stressed "the undisputed consensus of all of the legislators
involved - both white and black, Republican and Democrat - that the first plan
was reasonable."?19

But in the case involving the new court ordered plan, the state took an
entirely different view of things. To the extent that the legislature had initially
drawn a plan containing two majority black districts, the state now argued, there
was "uncontradicted evidence that that was the product of the perceived need to
do so in order to satisfy the DOJ's demands." The 1991 plan, formerly described
as '"reasonable" and supported by "the undisputed consensus of all of the
legislators," was now dismissed as the tainted product of "the illegal excesses of

the DOJ."220 The Supreme Court upheld the district court's remedial plan, but as

218 Miller v. Johnson, No. 94-631, Brief of Appellants Miller, p. 49.
291d. at 18.

220 Abrams v. Johnson, No. 95-1425, Brief of Appellees Miller, pp. 10, 25.
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the four dissenters pointed out, the Department of Justice's direct involvement

"took place after adoption of the 1991 Plan."?21

Although they ran in majority white districts under the court ordered
plan, both McKinney and Bishop were reelected. Their elections, however, were
still racially polarized. Although McKinney got only 13% of the white vote in
the Democratic primary, she won the nomination because she got most of the
black vote, while whites mainly stayed home or voted in the Republican
primary. White turnout was only 11% of registered voters compared to 31% for
blacks. As a consequence, the electorate in the Democratic primary was majority
black. In the general election, most black voters cast ballots for McKinney, while
approximately 70% of whites voted for her white Republican opponent. A
majority of whites similarly voted for Bishop's white opponent in the general
election in the reconfigured Second district.??2

McKinney, who describes herself as "a child of the Voting Rights Act," has

credited her victory to the fact that she was initially elected in a majority black

221 Abrams v. Johnson, 521 U.S. 74, 106 (1977) (Breyer, J., dissenting).
22 Allan J. Lichtman, Table I, Ecological Regression Estimates: Black versus White Elections 1996

U.S. House Elections, State of Georgia, Bloc Voting; Table 3, Ecological Regression Estimates:
Black v. White Elections, 1996 U.S. House Elections, State of Georgia, Turnout.
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district. "My victory says more about the power of incumbency than anything
else," she has said.??

The legislature also adopted new state house and senate redistricting in
1991, and for the first time used all single member districts for both houses. The
Attorney General precleared the change to districts but objected to certain
features of the house and senate plans. He concluded that the legislature had
fragmented concentrations of black population in a number of areas of the state
to minimize the number of majority black districts and to ensure the reelection of
white incumbents at the expense of black voters.2?

Following an objection to a second plan on similar grounds,??> the general
assembly enacted a third plan in 1992, which was precleared. It created 13
majority black senate districts, an increase of five over the 1980 plan, and 41
majority black house districts, an increase of 11 over the 1980 plan.

The ink on the first decision in the congressional case had scarcely dried

when the lawyers for the white plaintiffs publicly announced that they intended

223 Washington Post, November 26, 1996, p. A15.
24 John R. Dunne, Assistant Attorney General, to Mark H. Cohen, January 21, 1992.

225 John R. Dunne, Assistant Attorney General, to Mark H. Cohen, March 20, 1992.
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to take the state to court over its legislative redistricting as well. They claimed
that 17 house and five senate districts had been "racially gerrymandered."?2

During its special session in 1995, the legislature had been unable to
redistrict the congressional delegation, but it did redistrict the house and senate.
Using the threat of litigation as an occasion, or an excuse, it reduced the black
percentages in 13 districts.

Robert Holmes, a long time member of the Georgia House of
Representatives and a political science professor at Clark-Atlanta University, has
described redistricting as "a struggle for political survival" in which "everyone
seeks to maximize his or her own position." Reducing the black population in
the house and senate districts was an example of that struggle, he says, and was
designed primarily to protect white incumbents, some of whom were among the
leadership in the general assembly. According to Holmes, the "real agenda" of
the house leadership was not concern that its plan might be challenged in court,
but "to protect white Democratic committee chairs, the Majority Leader, and a

few other close allies of [house] Speaker Murphy."2%”

226 Robert A. Holmes, "Reapportionment Strategies in the 1990s: The Case of Georgia," in Bernard
Grofman, ed., Race and Redistricting in the 1990s (New York: Agathon Press, 1998), p. 212.

227 1d. at 207, 214.
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In the senate, the black percentages in two majority black districts
represented by whites were reduced from 62% to 43% and from 59% to 42%. In
the house, the black percentages were reduced in 11 majority black districts. In
District 141, represented by white majority leader Larry Walker, the black
percentage was dropped from 59% to 26%. In District 159, represented by white
committee chair Bob Hanner, the black percentage was lowered from 62% to
43%. In District 178, represented by another white committee chair, Henry
Reaves, the black percentage was reduced from 63% to 27%. The black
percentages were also reduced to below voting age majorities in two districts
with black incumbents, Districts 31 (Carl Von Epps) and 173 (E. C. Tillman).2?8

The total losses in majority black districts were two in the senate and eight
in the house. The state submitted the new plan for preclearance, confident that
this reduction in minority voting strength would be approved by the Department
of Justice in light of the recent congressional redistricting decisions.

The plaintiffs in the congressional case, despite the fact that a new plan
had been adopted and submitted for preclearance, filed suit challenging the 1992

legislative plan. Except that they now claimed that 12 of the state's senate

28 Id. at 218.
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districts and 26 of its house districts were unconstitutional.??® The Attorney
General initially objected to the special session plan but withdrew the objection
on October 15, 1996.

Five months later, after court ordered mediation and the parties settled the
law suit agreeing upon a plan which reduced the number of majority black
senate districts from 11 to 10 compared to the 1995 special session plan, and the
number of majority black house districts from 33 to 30.

From the point of view of black voters and the legislative black caucus, the
settlement was an exercise in damage control based on the likelihood that the
court would have abolished even more of the majority black districts. And
though the total number of majority black districts was reduced, the number of
black caucus members at the beginning of the 1998 legislative term stood at 44,
an increase of four compared to 1993.230 Most of the formerly majority black
districts which had been converted into majority white districts had elected
whites in the first place. And in those which elected blacks, the incumbents, such
as Von Epps, were able to hold onto their seats. The 1990 redistricting showed

that the state was not willing to protect majority black districts when it thought

229 Johnson v. Miller, Civ. No. 196-040 (S.D. Ga.).

230 Joint Center for Political and Economic Studies, Number of Black Elected Officials in the
United States, by State and Office, January 1998 (www jointctr.org).
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the courts would not require it, that it was willing to abolish majority black
districts to aid white incumbents, and that the process was driven significantly

by partisanship to which the interests of minority voters were subordinated.

2000 Redistricting

Following the 2000 census, Georgia enacted redistricting plans for both
houses of its legislature and congressional delegation and sought preclearance in
the Federal District Court for the District of Columbia. The three-judge court
precleared the house and congressional plans, but objected to three districts in
the senate plan on the grounds that the state had not carried its burden under
Section 5 of proving that the reduction of the black voting age population would
not have a retrogressive effect on minority voting strength.?!

The state enacted a remedial plan, which increased the black population in
the three senate districts at issue, and it was precleared.?®2 The state also
appealed the decision denying preclearance to its original senate plan. On

appeal, the Supreme Court vacated and remanded because the three-judge court

231 Georgia v. Ashcroft, 195 F. Supp. 2d 25, 56 (D.D.C. 2002). Under the proposed plan, compared
to the pre-existing plan, the black voting age population (BVAP) in SD 2 had been reduced from
60.58% to 50.31%, in SD 12 from 55.43% to 50.66 %, and in SD 26 from 62.45% to 50.8%.

221d., 204 F. Supp. 2d 4 (D.D.C. 2002).
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had not considered the existence of so-called "influence districts" in denying
preclearance to the original senate plan.?33

A separate lawsuit had also been filed in federal court in Georgia
challenging the state's plans on a variety of grounds, including that they were
partisan gerrymanders and violated one person, one vote. After the decision of
the Supreme Court, the federal court in Georgia dismissed the challenge to the
precleared congressional plan, but invalidated the precleared house plan and the
precleared remedial senate plan on the grounds that they violated one person,
one vote.?%* The court gave the state an opportunity to propose remedial plans,
but it failed to do so. The court then proceeded to draw and implement plans for
the house and senate which rendered the proceeding in the District of Columbia
court moot. The involvement of the ACLU in the litigation in the Supreme Court
and in the federal court in Georgia is discussed below.

Georgia v. Ashcroft

The ACLU, representing a number of Georgia civil rights organizations,

filed an amicus brief in the Supreme Court addressed primarily to the arguments

233 Georgia v. Ashcroft, 539 U.S. 461 (2003).

234 Larios v. Cox, 300 F. Supp. 2d 1320 (N.D. Ga. 2004).
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the state had raised in its brief.?%> The state's brief provides a dramatic, present
day example of the continued willingness of one of the states covered by Section
5 to manipulate the laws to diminish the protections afforded racial minorities.

In its brief the state resurrected its anti-Voting Rights Act rhetoric from
prior years and argued that Section 5 "is an extraordinary transgression of the
normal prerogatives of the states." State legislatures were "stripped of their
authority to change electoral laws in any regard until they first obtain federal
sanction." The statute was "extraordinarily harsh," and "intrudes upon basic
principles of federalism." As construed by the three-judge court, the state said,
the statute was "unconstitutional."?3¢ But the arguments the state advanced on
the merits were far more hostile to minority voting rights than its anti-Voting
Rights Act rhetoric.

One of the state's principle arguments was that the retrogression standard

of Section 5 should be abolished in favor of a coin toss, or an "equal opportunity"

2% Brief Amicus Curiae of Georgia Coalition for the Peoples' Agenda in Support of Appellees.
The coalition included the NAACP, Southern Christian Leadership Conference,

RAINBOW /PUSH, Concerned Black Clergy, Georgia Association of Black Elected Officials, and
Georgia Coalition of Black Women. In addition to the ACLU, the amicus was represented by the
Lawyers' Committee for Civil Rights Under Law and the NAACP Legal Defense and Educational
Fund.

236 Brief of Appellant State of Georgia, pp. 28, 31, 40-1. For a discussion of the state's opposition to

the extensions of the Voting Rights Act in 1970, 1975, and 1982, see McDonald (2003), pp. 139-40,
154-55, 175-76.

128



to elect, standard based on Section 2 of the Voting Rights, which it defined as "a
50-50 chance of electing a candidate of choice."?” The Supreme Court rejected
the state's invitation to rewrite Section 5 and held that "[w]e refuse to equate a §2
vote dilution inquiry with the §5 retrogression standard. . . . Instead of showing
that the Senate plan is nondilutive under §2, Georgia must prove that its plan is
nonretrogressive under §5."238

Had the state's proposed coin toss standard been adopted, it would have
had a severe negative impact upon minority voting strength. A 50-50 chance to
win is also a 50-50 chance to lose. If the state were allowed under Section 5 to
adopt a plan providing minority voters with only a 50-50 chance of electing
candidates of their choice in the existing majority black districts, the number of
blacks elected to the Georgia legislature would by definition be cut essentially in
half.

The state argued further that "the point of equal opportunity is 44.3%
BVAP, which means that 'there's a 50-50 chance of electing a candidate of choice'

in a district with an open seat and with 44.3% BVAP."?¥ The adoption of

237 Georgia v. Ashcroft, 195 F. Supp. 2d at 66.
238 Georgia v. Ashcroft, 539 U.S. at 478-79.

239 Georgia v. Ashcroft, 195 F. Supp. 2d at 66. See also Brief of Appellant State of Georgia, p. 16
(blacks have "an equal chance of winning an open-seat election where the BVAP was 44%").
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Georgia's standard for an equal opportunity would have permitted the state to
abolish all of its majority black districts. While whites would have been able to
control the outcome in the overwhelming majority of districts in the state, black
voters would have been able to elect only half of the candidates of their choice-
-and as a practical matter far less than that--in the so-called "equal opportunity"
districts. Blacks would have been turned essentially into second class voters;
they could elect candidates of their choice, but only if they were white. One
court likened such an electoral scheme to the comment attributed to Henry Ford
that "[a]ny customer can have a car painted any color he wants so long as it is
black."40

The arguments advanced by the state also failed to take into account the
"chilling effect" upon black political participation, and the "warming effect" upon
white political participation, caused by the transformation of a majority black
district into a majority white district. Once a district is perceived as no longer
being majority black, black candidacies and black turnout are diminished, or
"chilled," while white candidacies and white turnout are enhanced, or

"warmed."?*! Tyrone Brooks, a long time member of the Georgia legislature and

240 Citizens for a Better Gretna v. City of Gretna, La., 636 F. Supp. 1113, 1121 (E.D. La. 1986).

241 See Colleton County v. McConnell, 201 F. Supp. 2d 618 (D.S.C. 2002), Supplemental Report of
Prof. James W. Loewen, p. 2 ("[s]ocial scientists call the political impact of believing that one's
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chair of the Georgia Association of Black Elected Officials, said that "when a
district is changed from majority black to majority white it depresses the level of
black political activity. The enthusiasm, the spirit, the sense that blacks have a
chance are all diminished."?*? A formerly majority black district, particularly one
without a black incumbent, would "perform" in a different way after being
transformed into a majority white district.

A pattern of blacks winning almost exclusively from majority black
legislative districts is particularly evident in Georgia. Under the 1992 plan, as
under the 1982 plan, black electoral success was confined almost exclusively to
the majority black districts. Of the 40 blacks elected to the house and senate
under the 1992 plan, all but one was elected from a majority black district. The
lone exception was Keith Heard from House District 89 (42% black) in Clarke
County, the home of the University of Georgia. Whites, on the other hand, not
only won all but one of the majority white districts, but also won 14 (26%) of the

majority black districts.?43

racial or ethnic group has little hope to elect the candidate of its choice the 'chilling effect").
242 Laughlin McDonald interview with Tyrone Brooks, September 8, 2003.
243 Members of the Georgia General Assembly, Senate and House of Representatives, Second

Session of 1993-94 Term (1994); Johnson v. Miller, Civ. No. 194-008 (S.D.Ga.), trial transcript, Vol.
4, p. 237, Stipulations Nos. 61-63, Joint Ex. 11.
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The same pattern of polarized voting has continued under the 2002 plan.
Of the 10 blacks elected to the state senate, all were elected from majority black
districts (54% to 66% black population). Of the 38 blacks elected to the state
house, 34 were elected from majority black districts. Of the three who were
elected from majority white districts, two (Keith Heard and Carl Von Epps) were
incumbents. The third black (Alisha Thomas) was elected from a three-seat
district (HD 33).244

Given the continuing levels of white bloc voting identified by the District
of Columbia court,?*> white candidates are prohibitive favorites to win in most
majority white legislative districts in Georgia, and indeed throughout the South.
Abolishing majority black districts, or providing black voters an opportunity to
elect candidates of their choice only in districts with reduced black populations
that provide a 50-50 chance of losing, would have caused a significant reduction
in the number of black office holders. The state's advocacy of such positions, and
its attempt to implement them, are compelling reasons Section 5 should be

extended.

244 Members of the General Assembly of Georgia, First Session of 2003-2004 Term.

245 Georgia v. Ashcroft, 195 F. Supp. 2d at 69.
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Georgia further demonstrated its disregard for minority voting rights by
arguing in its Supreme Court brief that minorities should be excluded from the
preclearance process. According to the state, "[n]ot a word in the Voting Rights
Act hints that private citizens possess a right to intervene and arrogate to
themselves the enormous responsibilities and power of the Attorney General."?4
The state's argument was audacious at the least, for it was directly contrary to
decisions of the Court recognizing an implied cause of action to enforce Section
5, as well as subsequent acts of Congress making the right of a private cause of
action to enforce the Voting Rights Act explicit. The Supreme Court rejected the
state's argument, holding that "[p]rivate parties may intervene in §5 actions."?#”

The state also argued that no rights of minorities would be "impeded" by
denying intervention because they could always challenge a precleared voting
change under Section 2.248 The state failed to note that the ability to challenge a
voting practice on retrogression grounds does not exist under Section 2. In
addition, the burden of proof is on the submitting jurisdiction under Section 5,

but is upon minority plaintiffs in a Section 2 "results" case. Once a voting change

246 Georgia v. Ashcroft, 539 U.S. 461, Brief of Appellant State of Georgia, p. 41.
247 Georgia v. Ashcroft, 539 U.S. at 477.

28 Brief of Appellant State of Georgia, pp. 41 n.11, 43.
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is precleared, a presumption of legality attaches and minority rights and interests
would by definition be "impeded" in their ability to challenge it. The very
purpose of Section 5 was "to shift the advantages of time and inertia from the
perpetrators of the evil [of discrimination in voting] to its victims,"?*? a purpose

which the state chose to ignore.

Larios v. Cox

After the state failed to enact remedial plans for the house and senate, the
Georgia three-judge court appointed a special master to prepare court ordered
plans. Under the special master's plan, nearly half of the black house members,
i.e., 18 (46.15%), were paired, or placed in a house district with one or more other
incumbents. As a result of the pairing, a disproportionate number of African
American house members would likely not have been returned to office
following the next election.?>0

A number of the paired black incumbents were chairs or officers of house

committees, and some were also senior members of the house.251 Their loss

249 South Carolina v. Katzenbach, 383 U.S. at 328.

250 About a third (36.69%) of white house members were also paired with one or more other
incumbents.

21 See, Members of the General Assembly of Georgia, Senate and House of Representatives, First
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would inevitably have adversely affected the representation of the black
community in the state legislature.

The Georgia Legislative Black Caucus, represented by the ACLU, sought
leave to participate as amicus curiae, which was granted. It argued that the
pairing of black incumbents caused a retrogression in minority voting strength
within the meaning of Section 5, and created a discriminatory result within the
meaning of Section 2. The three-judge court agreed that court ordered plans
should "comply with the racial-fairness mandates of § 2 of the Act, as well as the
purpose-or-effect standards of § 5," and instructed the special master to draw
another plan taking into account the unnecessary pairing of incumbents. A new
plan was drawn and it unpaired all the black incumbents, except in one instance
where pairing was unavoidable. As the court found in adopting the new plan,
there was "no retrogression" from the pre-existing benchmark plans. Indeed, the
number of majority black senate districts (13) was the same, while the number of

majority house districts was actually increased from 39 to 44.252 The state

Session of 2003-2004 Term.

22 Larios v. Cox, 314 F. Supp. 2d 1357, 1360, 1366 (N.D.Ga. 2004).
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appealed, but the Supreme Court affirmed the decision of the three-judge
court.?

In the absence of Section 5, the kind of plan adopted by the legislature
would almost certainly have been far different from the one it adopted under
federal oversight. In addition, the plan drawn by the three-judge court would
likely have been different in its treatment of majority black districts in the
absence of the non-retrogression standard of Section 5. The continued need and
efficacy of Section 5 are apparent.

The partisan fight over redistricting, however, continued even after
implementation of the court ordered plan. The Republican dominated
legislature enacted a new congressional plan in 2005, but before doing so it
passed formal resolutions that any redistricting had to comply with Section 5,
and the new plan did exactly that. The black percentages in the majority black
districts (represented by John Lewis and Cynthia McKinney), as well as the black
percentages in the majority white districts that had elected blacks (Rep. David
Scott and Rep. Sanford Bishop), were kept at almost exactly the same levels as
under the plan that had been passed by the Democratic controlled legislature in

2002. The Republican controlled general assembly was obviously determined

253 Cox v. Larios, 542 U.S. 947 (2004).
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that it would not have a Section 5 retrogression dispute on its hands after it

passed the new 2005 plan.

The Grand Jury Method of Appointing School Boards

During Reconstruction the legislature provided for locally elected school
boards as part of a larger plan to establish a system of public education in the
state. At the elections held in 1871 some blacks were elected, though the precise
number is unknown. The following year the legislature, then under the control
of white Redeemers, abolished the system of elected school boards and replaced
it with a system of appointments by the grand jury. The grand jurors, who were
required to be freeholders as well as "upright and intelligent persons," were in
practice all white. Their selection of school board members insured that they
would also be all white. As Representative Isaac Russell, an ardent Democrat
and a white supremacist explained, "the old law often resulted in the election of
ignorant men, and as the grand jury is most generally composed of the most

intelligent men in the county, selections thus made would be good."?5

254 Atlanta Daily Sun, December 5, 1871.
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The state constitution allowed counties to abolish the grand jury method
of school board selection by a vote of a majority of the voters of the county.?
Over the years, nearly all of Georgia's 159 counties had opted for elected boards;
some of them spurred to action no doubt by the legally mandated desegregation
of their grand juries. In a 1967 opinion, the Supreme Court had called into
question the constitutionality of the state's entire "segregated system" of jury
selection.?®® Recognizing that the courts would throw out indictments and
convictions handed down by racially exclusive juries, Georgia enacted legislation
in 1967 requiring jury lists to fairly represent "any significantly identifiable group
in the county."?” By the mid 1980s, only 27 of the state's county school districts

still retained the grand jury appointment system.258

Johnson County - Grand Jury Appointment of School Boards

Wilson v. Powell

25 Article VIII, Section V, Paragraph IV.
256 Whitus v. Georgia, 385 U.S. 545, 548 (1967).
27 Ga. Laws 1967, p. 251.

258 Georgia Department of Education, 1987-88, Georgia Public Schools, Georgia School Board
Members and System Superintendents, Methods of Selection 4, 12 (November 1988).
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The first challenge to the grand jury appointment of school boards was
brought in 1983 by the ACLU on behalf of black voters in Johnson County, the
home of Heisman Trophy winner Hershel Walker.?® The county had a black
population of 31%, but no black person had ever been appointed by the grand
jury to serve on the board of education. The failure of the grand jury to appoint
blacks was not surprising given that the county did not allow blacks to serve on
juries until the mid-1960s, and then only within the limits of tokenism and Jim
Crow. John Folsom, who worked for a local ice house before it was put out of
business by the electric refrigerator, was the first black person to serve on a
Johnson County grand jury, but he was made to sit upstairs in the balcony
reserved for "colored" spectators. "I just sat up there," Folsom recalls. "I was just
a figurehead."260

The board of education initially sought to have the suit dismissed, but the
court refused. The parties subsequently agreed to replace the grand jury system
with district elections, although they disagreed both on the specifics of the
election plan and its method of implementation. In November 1984, the district

court adopted the plaintiffs' proposed plan and ordered a special election held in

259 Wilson v. Powell, Civ. No. 383-14 (S.D. Ga.).

260 Atlanta Constitution, December 30, 1984.
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January 1985. At the election, a black candidate was elected from a majority
black district, the first African American ever to serve on the board of
education.?¢!

Two months later, Senator Culver Kidd of Milledgeville called for
statewide legislation to abolish the grand jury appointment system. "The courts
are going to demand it," he said. "So why not go ahead and get rid of that
headache and save the taxpayers a lot of money."22 It was not until five years

later that the general assembly heeded Senator Kidd’s advice.

Ben Hill County - Grand Jury Appointment of School Boards

Vereen v. Ben Hill County

A second challenge to the grand jury appointment system was brought in
1988 against Ben Hill, a sparsely populated county on the state's eastern coastal
plain, halfway between Albany and Waycross and not far from the spot where
Jefferson Davis, President of the Confederacy, was captured by Union troops on
May 10, 1865. Although blacks were 30% of the population in Ben Hill County,

the grand jury had never appointed a black person to serve on the board of

261 Id., Order of October 2, 1984.

262 Atlanta Journal, December 30, 1984.
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education. Black residents of the county, represented by the ACLU, filed suit in
federal court in 1988 alleging that the grand jury had systematically excluded
them from service on the board of education, and that the 1872 grand jury law
had been enacted with a racially discriminatory purpose in violation of Section 2
and the Constitution.?6> The plaintiffs asked the court to invalidate the grand
jury appointment system in Ben Hill and the other counties in the state that still
used it.

Both sides agreed to try the discriminatory purpose claim first, since if
plaintiffs prevailed on it the more time consuming inquiry into the effect of the
system in each county would have been minimized or avoided. Shortly after the
complaint was filed the grand jury in Ben Hill broke with its 166 year old
tradition of white only appointments, and put James Wilcox, an African
American, on the board of education.

The contemporaneous record of the adoption of the grand jury selection
statute made out a strong case that the legislature in 1872 had been motivated by
a desire to exclude blacks from service on school boards. Four respected
southern historians - Peyton McCrary, Dan Carter, Emory M. Thomas, and

Edward ]. Larson - who testified in the case agreed that the grand jury system

263 Vereen v. Ben Hill County, 743 F. Supp. 864 (M.D. Ga. 1988).
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had been adopted to ensure that blacks would not serve on local school boards.
According to McCrary, one of the witnesses for the plaintiffs, race may not have
the been the only motive for the legislature's adoption of the grand jury
appointment system, but "that was the clearest motive of which I found
evidence. . . . It is the most important motive."?64 Carter, another plaintiffs'
witness, said "the evidence supports the belief that the grand jury system was
adopted in order to either minimize or totally eliminate black representation on
the school boards."26

Thomas, who testified on behalf of the defendants, said "race was a factor"
in the decision to adopt the grand jury appointment statute, although he believed
other factors were present as well and was not prepared to say which was
"dominant." Since the chances of blacks serving on juries were slim, giving the
grand jury the power to make appointments "further removed education from
any chance of black participation, certainly in a supervisory capacity," a result

which, according to Thomas, the legislature "intended."26¢

264 Vereen v. Ben Hill County, Declaration of Dr. Peyton McCrary, Plaintiffs' Exhibit 63, p. 106.
265 1d., Deposition of Dan T. Carter, July 24, 1989, p. 33.

266 Id., Deposition of Emory M. Thomas, July 25, 1989, pp. 8, 10-2, 55.
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Larson, another witness for the defendants, generally shared Thomas's
views. Based upon "the general activities of that particular legislature, of the
timing, of the general context of the situation," he said, the legislature "certainly
assumed that they were also consolidating white dominance. I don't think they
would have adopted this bill unless they thought that it would also do that."26”

The district court essentially ignored the testimony of the historians and
ruled that the 1872 statute had not been enacted with a discriminatory purpose.
Plaintiffs, in the court's view, had not presented "specific," or direct, evidence of
racial purpose. While plaintiffs had shown the "discriminatory propensities and
practices of the 1872" legislature, they failed to show that the statute "was
specifically designed to carry out the discriminatory intentions" of the
legislature.2®8 Apparently, nothing less than overtly racist statements from
legislators could meet the court's exacting standard of proof. But as Carter
pointed out, during the Reconstruction period, with the continuing fear of
federal intervention,

the fact that there is an absence of an explicit racial reference
to me is exactly what I would have expected, and I would be

267 1d., Deposition of Edward J. Larson, July 25, 1989, pp. 25, 27, 102.

28 1d., 743 F. Supp. at 868-89.
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stunned as an historian if such an explicit purpose were
stated in January of 1872269

The opinion of the district court was soon overtaken by events. The
general assembly, at the request of local officials, enacted a statute in 1990
abolishing the grand jury appointment system in Ben Hill County and adopting a
seven member board of education elected from single member districts.2’0 And
at its 1991 session the legislature took the step that had been urged by Senator
Culver Kidd five years earlier. It passed a statute to amend the state constitution
in order to abolish the grand jury appointment system statewide and require all
local boards of education, both county and city, to be elected by the voters
residing in the applicable school districts.?’”! The amendment also set December
31, 1993, as the date on which the terms of office of all appointed school board
members would end. Georgia voters ratified the amendment in the 1992 general
election.?”2

The passage of the local and statewide laws rendered the Ben Hill lawsuit

moot. The district court, upon motion of the plaintiffs, "reluctantly" vacated its

269 1d., Deposition of Dan T. Carter, p. 36.
270 Ga. Laws 1990, p. 4435.
271 Ga. Laws 1991, p. 2032.

272 Ga. Const. Art. VIII, Sec. 5, Para. 2.
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opinion and dismissed the complaint, bringing the litigation and the racially

exclusive era of grand jury appointments to a close.?”?

Georgia’s Sole Commissioner Form of Government

Georgia is the only state which authorizes counties to use a sole
commissioner form of government.?’¢ Under the sole commissioner system, all
the legislative and executive powers of county government, including levying
taxes, hiring and firing county employees, filling vacancies in office, supervising
the county police, auditing county accounts, building roads and bridges, and
controlling county property, etc., are combined in a single office holder elected
from the county at-large.?”> The sole commissioner system is the ultimate form
of majority-take-all elections. Whatever the theoretical, good government
rationales for the system--that it is cost effective, efficient, and so on--it has
operated, like so many institutions in the state, to exclude blacks from effective
participation in the political and democratic process. There is no record of a

black person ever being elected to office under a sole commissioner scheme.

273 Vereen v. Ben Hill County, Order of March 10, 1993, slip op. at 1.

2741987 census of Governments, Vol.1, No. 2: Government Organization: Popularly Elected
Officials [GC87(1)-2] (1990).

275 Ga. Code Ann. § 36-5-22.1.
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Carroll County, which used the sole commissioner system, was sued
under Section 2 by the NAACP and private plaintiffs in 1984.276 The district
court dismissed the complaint but the court of appeals reversed. It found that
numerous factors showing vote dilution had been established, including
polarized voting and the lack of minority elected officials. Although the county
was 17% black, the court found that "no black has ever been elected to any
county office in Carroll County."?”7 The court also found there was evidence
tending to show the sole commissioner system had been enacted with a
discriminatory purpose.

The county had adopted the sole commissioner system in 1951.278 Prior to
that time it had a three member commission elected at-large. One of the
sponsors of the sole commissioner bill was Rep. Willis Smith of Carroll County.
He had first introduced a sole commissioner bill in the general assembly in 1947,
and had also been a sponsor the same year of a bill designed to maintain the
white primary by allowing the Democratic Party to conduct elections entirely

without state supervision. According to Willis, "Georgia is in trouble with the

276 Carrollton Branch of NAACP v. Stallings, Civ. No. 84-122-6 (N.D. Ga.).
277 Carrollton Branch of NAACP v. Stallings, 829 F.2d 1547, 1560 (11th Cir. 1987).

278 Ga. Laws 1951, p. 3310.
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Negroes unless this bill is passed. This is white man's country and we must keep
it that way." The court of appeals concluded that the statement in 1947 "was
evidence of an intent to discriminate against black voters in any voting
legislation before the General Assembly during that session, and that a finder of
fact might well infer that such intent continued until 1951 when the bill was re-
introduced under the same sponsorship."?® After the case was sent back to the
district court for reconsideration, the county agreed to adopt a plan expanding
the size of the county government, with six members elected from districts and a
chair elected at-large.280

Following the decision in the Carroll County case, lawsuits were brought
by the ACLU on behalf of black residents challenging the sole commissioner

systems in Bleckley, Telfair, Pulaski, and Wheeler Counties.

Bleckley County’s Sole Commissioner Form of Government

Holder v. Hall

NAACP of Cochran v. Bleckley County

279 Carrollton Branch of NAACP, 829 F.2d at 1551-52.

280 Id., Order of SeptemberSeptember 17, 1988..
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The challenge to the sole commissioner form of government in Bleckley
County was brought in 1985. The federal trial judge dismissed the complaint
because he felt the plaintiffs had not carried their burden of proof, but he
acknowledged that blacks, who made up 22% of the county’s population of
10,767, had virtually no chance of winning under the existing system.281 "I
wouldn't run if I were black in [Bleckley] County," he said from the bench at the
end of the trial. "You're going to put your hard earned time and shoe leather
campaigning throughout this county . . . under these circumstances?"?82 The
plaintiffs were in agreement. "It'd be a waste of money" for a black person to run
for office in Bleckley County, said plaintiff David Walker. "If you know the trend
and you know that you're going to lose, there's no sense in trying," added Rev.
Wilson C. Roberson, another of the plaintiffs. A black person "hasn't got a
chance."?83

The court of appeals reversed, concluding that "the evidence conclusively
establishes a pattern of racially polarized voting," and that "the totality of the

circumstances found in Bleckley County clearly reveal a situation where the

281 Hall v. Holder, 757 F. Supp. 1560 (M.D. Ga. 1991)
282 Hall v. Holder, 955 F.2d 1563, 1571 (11th Cir. 1992).

23 1d., Record Volume 4, p. 332, Volume 3, pp. 104, 110.
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electoral power of Bleckley County blacks has been abridged 'on account of race

or color." The court found, among other things, that:

*Bleckley County had enforced racial segregation in all
aspects of local government

*Bleckley County had fought desegregation in all aspects of
public life

*Bleckley County had deprived blacks of the opportunity to
participate in public life and government, even prohibiting
blacks from registering to vote and from voting

*The only polling place for the entire county, which
comprised 219 square miles, was in Cochran at the Jaycee

Barn, owned and operated by the "all-white" Jaycees

*Blacks are unable to sponsor candidates for Bleckley County's
sole commissioner office because such candidacies are futile

*A substantial number of Bleckley County's voters were
highly susceptible to racist, segregationist appeals . . . [and]
voted accordingly.?84
The county appealed to the Supreme Court which brushed aside the
overwhelming evidence of vote dilution and elevated formalism and theory over
fact and experience in holding, 5-4, that the size of an elected body could not be
challenged under Section 2. Three of the justices in the majority said that it was

impossible to establish an objective benchmark or standard for increasing the

size of an elected body. None of the counties which abolished their sole
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commissioner systems, however, had any difficulty in establishing new sizes for
their county governments. The other two justices who made up the majority said
that the size of a governing body was not a voting "practice" within the meaning
of Section 2.285

Two other jurisdiction were also sued in the Bleckley County litigation,
Cochran, the county seat, over its use of at-large elections for its city council, and
the county board of education, over its use of a malapportioned districting plan.
The board of education agreed to implement a new plan and hold an election in a
majority black district. The election was held in February 1986, and a black
person was elected. The city's case was also settled on the basis of district seats.
The first election under the plan was held in December 1986, and a black person
was elected to the city council.

The ACLU also brought suit in 1988 against Bleckley County on behalf of
black residents and the local NAACP of Cochran/Bleckley County, charging that
discrimination in the selection and appointment of poll managers and poll

workers in county elections violated the Constitution and Section 2.280 In

284 995 F.2d at 1566, 1572-74.
285 Holder v. Hall, 512 U.S. 874, 885, 890, 892 (1994).

286 NAACP Chapter of Cochran/Bleckley County v. Bleckley County, Civ. No. 88-32-2-MAC
(M.D. Ga.)
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elections from 1978 through 1986, defendants made 224 appointments to the
position of poll manager for Bleckley County elections, yet none of the persons
appointed was black, and no black person had ever been appointed to or served
as a poll manager. During the same period, defendants made 509 appointments
to the position of poll worker, of which only 29 (6%) were black persons,
compared to the black population of the county, which was approximately 22%.
Plaintiffs sought a declaratory judgment and injunctive relief, but the court

declined to rule on any of the issues pending resolution of Hall v. Holder, which

was not decided by the Supreme Court until 1994. However, even after the
Supreme Court’s decision in that case, the court did not rule on the issues before

it in NAACP v. Bleckley County.
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Telfair County’s Sole Commissioner Form of Government

Clark v. Telfair County

The plaintiffs filed suit in the Telfair County case in 1987, prior to the

decision of the Supreme Court in Holder v. Hall, contending that the sole

commissioner system diluted black voting strength.?8” Although blacks were
about one third of the county's population, no black person had ever been elected
to the commission. The sole commissioner decided not to contest the allegations
of the complaint and agreed to adopt a new form of government consisting of a
board of commissioners elected from districts. Two white residents, however,
who opposed such a remedy, moved to intervene in the law suit, claiming that
the plaintiffs had instituted "[a] campaign to terrorize and intimidate the
taxpayers of Telfair County." They raised some 21 defenses to the complaint,
including that the suit was barred by the Eleventh Amendment, that "Blacks
have not been discriminated against in Telfair County," plaintiffs lacked
standing, and the action was "barred by the doctrines of sovereign governmental,
judicial, official, and good faith immunity."?8% The district court denied

intervention noting that the movants' petition "shows disturbing substantive

287 Clark v. Telfair County, Civ. No. 287-25 (S.D. Ga.).

288 ]1d., Proposed Answer of Intervenors Fred A Smith and Joe Tom Jeffries
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defects. Essentially it consists of a litany of defenses which the movants believe
should be asserted against the plaintiffs. I have examined these defenses. Most
of them are ethereal at best, and spurious at worst."?8° The parties agreed that
plaintiffs had established "a prima facie case" that the sole commissioner form of
government violated Section 2, and the court subsequently issued an order in
October 1988, implementing an agreed upon plan providing for a board of
commissioners elected from five single member districts, one of which was

majority black.?%

Pulaski County’s Sole Commissioner Form of Government

Sutton v. Anderson

The suit against Pulaski County was filed in 1989, but was stayed pending
a final decision in the Bleckley County case. The complaint was dismissed after
the Supreme Court ruled that Section 2 could not be used to challenge the size of

an elected body.?"!

289 Id., Order of December 9, 1987.
290 Id., Order of October 26, 1988.

291 Sutton v. Anderson, Civ. No. 89-58-1 (M.D. Ga.).
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Wheeler County’s Sole Commissioner Form of Government

Howard v. Commissioner of Wheeler County

Wheeler County adopted its sole commissioner form of government in
1924 to replace a three member board of commissioners elected from single
member districts. As of 1990, no African American had ever been elected to the
office of sole commissioner or any other county office elected at-large. The only
black office holder in the county was elected to the school board from a majority
black district.

Plaintiffs filed suit in 1990, prior to the decision in Holder v. Hall, and

contended the sole commissioner system was established with a racially
discriminatory purpose and excluded blacks from effective participation in local
politics in violation of Section 2. After discovery by plaintiffs, the parties agreed
to enjoin the pending 1992 election and settle the lawsuit by adopting a three
member commission with one majority black district. The plan was ordered into
effect and at a special election in May 1993, the first African American

commissioner in the history of the county was elected to office.22

22 Howard v. Commissioner of Wheeler County, Civ. No. 390-057 (S.D. Ga. January 13, 1993). A
similar challenge was brought, and settled, in Webster County, Nealy v. Webster County, Civ.
No. 88-203 (M.D. Ga. March 16, 1990), while the state legislature abolished sole commissioner
systems in Cherokee County in 1989, Dade, Heard, and Franklin Counties in 1991, and Catoosa
and Murray Counties in 1992. Ga. Laws 1989, p. 4295; Ga. Laws 1991, pp. 3893, 3976, 4681; Ga.
Laws 1992, pp. 4501, 4649.
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Less than a dozen counties in Georgia still use the sole commissioner form
of government,??3 and in none of them has a black person ever been elected

commissioner.

Georgia's Majority Vote Law

Brooks v. Miller

Prior to adoption of Georgia's majority vote requirement in 1964, elections
to statewide offices were conducted under the infamous county unit system, a
non-majoritarian scheme which was established by the general assembly in 1917
and gave control to the rural counties containing a minority of the population
while diluting the voting strength of urban and black voters in the metropolitan
areas of the state. County elections were local option, with most counties using a
simple plurality system.

The county unit system was struck down by the Supreme Court in 1963 in

Gray v. Sanders, which first used the phrase "one person, one vote."?%* A

statewide majority vote bill was introduced in the house the same year. Its chief

sponsor, Denmark Groover, was widely quoted in the press as saying that the

293 Holder, 512 U.S. at 877.

294372 U.S. 368, 381 (1963).
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measure was needed to "restore the protection" that had been lost with the
demise of the county unit system, and to thwart election control by blacks and
other minorities.?> Groover later appeared before a senate committee and
warned that the federal government "intercedes to increase the registration of
Negro voters," and that a majority vote rule would prevent the election by
plurality vote of a candidate supported by a "bloc" vote group - meaning
blacks.?? The majority vote provision was passed in 1964 as part of a general
revision of the election code, which also included a discriminatory literacy
requirement for voter registration and a discriminatory "good character and
understanding" test as an alternative to literacy.?®”
Leroy Johnson, the first black elected to the Georgia legislature since

Reconstruction and a member of the state senate at the time, said that:

many white members of the General Assembly favored

adoption of a statewide majority vote requirement as a

method of diluting minority voting strength. . . . The General

Assembly would not have passed a statewide majority vote

requirement, either as a house bill in 1963 or as part of the
1964 election code, unless the more conservative members

2% McDonald (2003), p. 92.
26 Id. at 94.

271d. at 102.
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were convinced that the runoff system would help maintain
white control over local and state government.?%

The majority vote requirement had the discriminatory effect its
proponents foresaw and intended. In one of the first elections held under the
new system, Sam Williams, a black Savannah business man, won a plurality
against four whites in the 1964 primary for sheriff of Chatham County,
outdistancing his nearest opponent by some 400 votes. In the ensuing runoff, the
white voters regrouped and defeated Williams two to one.?®® Aside from
discouraging blacks from seeking office, especially statewide office and offices in
majority white districts, the net loss to blacks from 1970-1995 caused by the
majority vote requirement was 27 nominations or elections to office.30

In 1990, Tyrone Brooks, a veteran member of the Georgia House of
Representatives and other black residents of the state, represented by the ACLU,
tiled suit challenging Georgia's statewide majority vote requirement.3! The
Brooks plaintiffs made three claims: the majority vote law was enacted with a

discriminatory purpose; it discouraged blacks from running for office,

298 Brooks v. Harris, Civ. No. 90-CV-1001 (N.D. Ga.), PLEx. 306, pp. 7-8.
2% Savannah Morning News, September 24, 1964.
300 Brooks v. Miller, 158 F.3d 1230, 1235 (11th Cir. 1998).

301 Brooks v. Harris, 90-CV-1001 (N.D. Ga.).
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particularly in majority white jurisdictions; and it resulted in discrimination in
violation of Section 2 of the Voting Rights Act. The district court, however, ruled
that the majority vote requirement did not violate the Constitution or the Voting
Rights Act, and the court of appeals affirmed.3?? In ruling that the requirement
had not been enacted with a discriminatory purpose, the court ignored the
testimony of two historians who testified on behalf of the plaintiffs. Morgan
Kousser, a professor at the California Institute of Technology, said that "[e]very
factor that should be considered in a voting rights intent case points, in this
instance, to the same conclusion [of purposeful discrimination], and every factor
counts heavily against the alternative hypotheses."303 Steve Lawson, a history
professor at the University of North Carolina, reached the same conclusion, "that
race played an integral part in determining the legislative outcome."304

The court of appeals further held that the discriminatory results standard
of Section 2 could not be used to challenge a majority vote law because there was
no "adequate remedy" for a violation. The court reasoned that a plurality system

could result "in a candidate's wining with 1% of the vote," which "would

302 Id., 158 F.3d at 1236, 1241.
33 1d., P1. Ex. 102, pp. 27, 32.

304 Id. P1. Ex. 300, p. 60.
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seriously undermine the legitimacy of the government."3> Such a hypothesis is
based more on fancy than on fact. There would have to be a minimum of 101
candidates in an election for any person to win with just 1% of the vote, and such
elections simply don't exist in Georgia. Moreover, the Georgia legislature was to
prove the court wrong; there was an "adequate" alternative to the majority vote
requirement.

The state had defended the 1964 law by claiming that without a majority
vote requirement "stalking horse" candidates could manipulate the electoral
process by splitting the vote and allowing entrenched, corrupt incumbents who
lacked majority support to stay in office. Roy Barnes, a member of the house
who was later elected governor, said a majority vote requirement was "essential"
and "there is nothing more American than to have a majority vote
requirement."3¢ But in 1994, the Democrat controlled legislature brushed aside
the good government arguments it had advanced in support of the majority vote
requirement and repealed the law in favor of a 45% plurality vote for general

elections, except those for certain constitutional offices. Four years later, the

305]d., 158 F.3d at 1240.

306 McDonald (2003), p. 208.

159



legislature abolished the majority vote requirement for state constitutional offices
as well.

The catalyst for repeal was the defeat of Wyche Fowler, the white
Democratic incumbent, by a Republican in the 1992 general election for the U.S.
Senate. In a three-way contest, Fowler won a plurality of the votes but was
defeated in the ensuing runoff. Thomas Chambless, a house Democrat,
explained that it was the majority vote requirement itself - not the plurality rule
as had previously been claimed - that allowed so-called stalking horse or fringe
candidates to manipulate the electoral process. The people of Georgia were
poorly served, he said, "by having a run off election . . . because of the existence
of some fringe or very small party candidate such as occurred in 1992."3%7

If any real principle emerges from the state's adoption and subsequent
rejection of a majority vote requirement, it is that the party or faction in power
can generally be counted on to adopt rules for elections it thinks will promote its
own interests, regardless of the discriminatory impact of such rules on minority
voters. The Brooks litigation and its aftermath underscore the need for fair and

effectively enforced voting rights laws.

3071d., PL. Ex. 320, p. 1115.
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Challenging Restrictive Voter Registration Procedures

Voter Education Project v. Cleland

Georgia traditionally had extremely restrictive registration procedures.
Citizens could only be registered to vote in county, state, and national elections
by county registrars and deputy registrars. Registration could only be conducted
by personal appearance, either at the main office of the board of registrars, or at
additional places and times designated by the board of registrars. Additional
registration places and hours of operation had to be advertised in a newspaper of
general circulation in the county at least seven days prior to the first day for
registration. State law placed nearly total discretion in the hands of local
officials whether to appoint deputy registrars and permit voter registration at
places other than the main voter registration office.

In September 1984, the ACLU sued state officials on behalf of the Voter
Education Project, the Georgia State Chapter of Operation PUSH, the NAACP, a
class of 1.2 million eligible yet unregistered voters in Georgia, and a class of
450,000 eligible but unregistered black voters in the state.3% Several registrar
boards had failed to appoint enough, or any, deputy registrars. Several counties

had imposed dual registration requirements, which required each eligible citizen

308 Voter Education Project v. Cleland, C84:1181A (N.D. Ga.).
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to register with the county registrar and also with the municipality's registrar in
order to vote in national, state, and county elections as well municipal elections.
Furthermore, many of the county and city boards refused to act favorably on
applications from civil rights groups, such as the NAACP, to appoint their
members as deputy registrars. Other boards designated satellite registration
locations that were inconvenient to black citizens and refused to permit
registration at convenient locations such as churches, public housing facilities,
and NAACP offices.

Plaintiffs contended state law was vague, gave local registrars
uncontrolled discretion in the registration process, and resulted in
proportionately fewer blacks than whites being registered to vote. Plaintiffs said
the state had a duty to remedy the continuing effects of past discrimination and
facilitate minority voter registration. Appropriate remedies included allowing
deputized volunteers to register voters door to door, and permitting mail-in and
election day registration.

The district court denied the plaintiffs' request for a preliminary injunction
after the secretary of state issued emergency regulations requiring each county
registrar to designate at least two additional registrars. The case was finally

dismissed in January 1987, pursuant to a settlement agreement in which the
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defendants agreed to expand voter registration opportunities throughout the

state.

Charles H. Wesley Education Foundation, Inc. v. Cox

When the Voting Rights Act of 1965 was adopted, organizations could
conduct voter registration drives, but only if their volunteers underwent training
to become deputy registrars, or members of the county registrar's staff were
available to work at the drives. Drives were also authorized to be held only on
specific dates, usually for two or three days, and at fixed locations. Door to door
registration drives were prohibited. In the early 1970s, some Georgia counties
began designating "satellite" registration sites, which were usually banks or
schools where an employee who had gone through training could accept
registration applications.3"”

These restrictions changed dramatically with the adoption of the National
Voter Registration Act of 1993 (NVRA). That act, with its requirement that states
accept mail in registration and offer registration at motor vehicle offices and

various state agencies, ended Georgia's rigid control of access to voter

309 For a discussion of the restrictions placed on registration drives by groups such as the League
of Women Voters and the NAACP, see NAACP v. State of Georgia, 494 F. Supp. 668 (N.D. Ga.
1980)(three-judge court), which enjoined under Section 5 a decision to terminate all registration
drives by civic organizations.
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registration. The NVRA specifically required state election officials to make mail
in forms readily available to "private entities, with particular emphasis on
making them available for organized voter registration programs."319 Despite
these provisions of the law, Georgia immediately took steps to limit voter
registration drives.

The director of the elections division of the secretary of state's office
instructed all chief registrars that persons filling out mail in registration
applications had to mail or deliver the forms themselves. Organizations
conducting registration drives were prohibited, according to the director, from
returning the forms for the applicants, for example, by "bundling" them into one
envelope or box and then delivering or mailing them to the secretary of state's or
a registrar's office.31! Citing a Georgia statute that said "a person may apply to
register to vote by completing and mailing the form to the Secretary of State," the
director concluded that "[t]here is no authority for someone else to return the
form for a person."®1? The director also said the applications contained

confidential information that could not be disclosed to those who were not

30 42 US.C. § 1973gg-4(b).

311 Memorandum from H. Jeff Lanier, Director, Election Division to "All Chief Registrars," May 12,
1995.

312 0.C.G.A. § 21-2-223; Lanier Memorandum (1995) p. 2.
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elections officials. Simple logic would dictate, however, that applicants should
be free to mail their own applications, or give them to someone else to mail.

In 2004, the Charles H. Wesley Education Foundation, a predominantly
black chapter of a social service fraternity, decided to conduct a voter registration
drive. Its members explored the options under state law of undergoing training
to become volunteer deputy registrars, which would have allowed them to
handle applications and deliver them to the secretary of state. But after learning
of the restrictions imposed by state law, including limiting the time and place of
a registration drive and requiring advertising in the media, they elected to use
the NVRA national registration forms and conduct a drive at a major shopping
center. The volunteers retained the completed applications and mailed them in
one package to the secretary of state's office. The secretary informed the
fraternity's lawyer that it was rejecting the forms because no registrar or deputy
registrar was at the drive. In the view of the state, the handling and mailing of
the forms after they were filled out violated state law. The state said it was
mailing a new form to each applicant, though the registration cutoff for a
statewide primary was only three days away.

The state's position not only denied people the right to vote, but was

nonsensical. If the fraternity members had mailed the applications one at a time
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in separate envelopes, there would have been no indication the state's policy had
been ignored.

The fraternity and several of the people who had filled out applications
sued to enjoin the state's policy of rejecting applications submitted in bulk.313
Plaintiffs relied on the NVRA, which provides that states "shall accept" mail in
forms.

The court held that it did not matter how an application got delivered,
only that it made it to the election officials. The court entered a preliminary
injunction requiring that qualified voters who sought to apply through the
registration drive be eligible to vote, and made the relief effective in time for the
upcoming primary. The state processed the applications and those qualified
were allowed to vote in the primary and during the pendency of the litigation.
But the state appealed the granting of the preliminary injunction.

The ACLU filed an amicus brief in the court of appeals supporting the
plaintiffs. It argued the state's policy violated both the specific language of the
NVRA and Supreme Court decisions, which require that severe restrictions on
the right to vote be justified by strong state interests. Here, the burden was

severe - timely registration applications were rejected, and the state's interests in

313 Charles H. Wesley Education Foundation, Inc. v. Cathy Cox, 324 F. Supp. 2d 1358 (N.D. Ga.
2004).
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protecting the privacy of voters and against voter fraud were not advanced by its
rejection policy. The reality was the policy was a radical limitation on the NVRA.
The court of appeals affirmed the grant of the preliminary injunction:
"[t]he NVRA protects Plaintiffs' rights to conduct registration drives and submit
voter registration forms by mail, and Defendants' denial of the sixty-four forms
here was a clear violation of that interest."314 It concluded:
The associational and franchise-related rights asserted by the
Plaintiffs were threatened with significant, irreparable harm,
and the injunction's cautious protection of the Plaintiffs'
franchise-related rights is without question in the public
interest.315
State election officials have drafted interim regulations to implement the
preliminary injunction, registration drives by private citizens are currently

conducted, and applications accepted no matter the mode of delivery. But the

state continues to contest the merits of the lawsuit in the district court.

Project VOTE! v. Ledbetter

Project VOTE!, a non-profit, non-partisan organization that conducts voter

registration of the poor and unemployed, including recipients of public

314 Charles H. Wesley Education Foundation, Inc. v. Cathy Cox, 408 F.3d 1349, 1354 (11th Cir.
2005).

315 Id. at 1355.
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assistance, held registration drives at several food stamp distribution centers in
Fulton County, Georgia, prior to the 1986 primary election. Just two years
earlier, during the 1984 general election, 74% of eligible whites, but only 64% of
eligible blacks were registered to vote in Georgia.

After registering more than 400 persons at a single Department of Family
and Children Services (DFACS) office in Atlanta during a one week period
before the primary elections, Project VOTE! sought permission to continue its
activities elsewhere in Fulton County and other locations around the state prior
to the general election. Although the DFACS managers uniformly had no
objections, state officials informed Project VOTE! in August that it would no
longer be permitted to conduct voter registration at DFACS offices.

The ACLU filed suit the following month on behalf of Project VOTE!
alleging that because the new policy constituted a change in voting standards,
practices or procedures, it required preclearance under Section 5.31¢ The lawsuit
also charged the state with violating the plaintiffs' First and Fourteenth
Amendment rights, and asserted that the state’s decision discriminated against
blacks in violation of Section 2. Within a week of filing the lawsuit, the state

agreed on September 12, 1986, to allow Project VOTE! to conduct non-partisan

316 Project VOTE! v. Ledbetter, CV-C86-1946A (N.D. Ga.).
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voter registration activities in the public waiting areas of DFACS offices as it had

requested.

Georgia Judicial Elections

Brooks v. Georgia State Board of Elections

Georgia desegregated its juries in response to a series of Supreme Court
decisions setting aside convictions on the grounds that blacks had been
unconstitutionally excluded from grand and trial juries.3'” The state also

desegregated its prisons and jails in the wake of Lee v. Washington, a case

brought by the ACLU that resulted in a Supreme Court decision that racial
segregation in penal facilities in Alabama was unconstitutional.3’® Despite these
reforms, there was one instrumentality of justice that remained essentially
segregated well into the 1980s: the state's judiciary. This was true for several
reasons. Traditionally, none of the state's public or private law schools would
admit blacks, and as a result there were very few black lawyers, most of whom
practiced in the metropolitan Atlanta area. Elections were also held at-large in

all the judicial circuits, with numbered post and majority vote requirements,

317 E.g., Whitus v. Georgia, 385 U.S. 545 (1967).

318 Lee v. Washington, 390 U.S. 333 (1968).
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which allowed the white majority to control the outcome. In addition, three-
quarters of the judges were first appointed to office by the governor and ran for
reelection with the advantage of incumbency. Incumbent judges were generally
unopposed and rarely defeated.

Georgia is divided into 45 judicial circuits, each containing between one
and eight counties, and electing between one and 14 superior court judges. All of
the circuits had a majority white voting age population, and as of 1988, only 6 of
the 137 judges were black. From 1964 to 1988, the state created more than 77 new
judgeships and five new judicial circuits, but it failed to submit any of the new
voting practices for preclearance under Section 5 until June 1988.

The ACLU, representing black elected officials and community leaders
from across the state, filed suit on July 13, 1988 (the Brooks case), challenging: (1)
the at-large method of electing superior court judges, with majority vote and
numbered post requirements, as diluting minority voting strength under Section
2; (2) the continuing failure of the state fully to comply with Section 5 in creating
new superior court judgeships and circuits; and (3) the countywide method of

electing judges of the state court.3!? Plaintiffs determined that under a single

319Brooks v. State Board of Elections, Civ. No. CV 288-146 (S.D. Ga.).
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member district system of elections for the superior courts, a minimum of 25
majority black districts could be created.

The Attorney General notified the state in August 1988, that he did not
object to 29 of the new judgeships and three of the five new circuits, which were
primarily located in the mountain areas of the state in which there was no
substantial black population. As to the remaining changes he requested
additional information, including election returns, and the racial designation of
registered voters. The state submitted some additional information, but refused
to comply with the Attorney General's request, taking the position that the
changes were not in fact subject to Section 5. Accordingly, the Attorney General
notified the state in June 1989, that he objected to the addition of the 48
judgeships and the creation of two new circuits to which he had earlier requested
information.320 Despite the objection, the state continued to implement the
objected-to changes.

Plaintiffs filed a motion to enjoin further enforcement of the disputed
statutes, and requested the three-judge court to declare the unprecleared
judgeships null and void. The district court, after briefing (joined in by the

United States, as amicus curiae in support of plaintiffs) and oral argument, held

320 James P. Turner, Assistant Attorney General, to Carol Atha Cosgrove, June 16, 1989.
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that the changes affecting the election of judges were subject to Section 5.321 It
gave the state 30 days to submit the additional information to the Justice
Department. If it did not do so, or if preclearance were not obtained, the order
provided that the judgeships would cease to exist at the conclusion of the
incumbents' terms of office.

The state provided the requested information to the Attorney General,
who on April 25, 1990, entered an objection to the 48 unprecleared judgeships, as
well as an additional 10 judgeships created in 1989 and 1990. He concluded that
"polarized voting generally prevails in all of the superior court circuits now
under review and there is a consistent lack of minority electoral success in at-
large elections." The Attorney General further noted there was substantial
evidence indicating the majority vote requirement was adopted by the state in
1964 with an "invidious purpose."322

The state appealed the order of the three-judge court, and the Supreme
Court affirmed, thus establishing that the addition of elected judgeships was a

covered change under Section 5 of the Voting Rights Act.323 The state also filed

321 Brooks v. State Board of Elections, 775 F. Supp. 1470 (S.D. Ga. 1989).
52 John R. Dunne, Assistant Attorney General, to Michael ]J. Bowers, April 25, 1990.

323 Georgia State Board of Elections v. Brooks, 498 U.S. 916 (1990).
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an action in the District Court for the District of Columbia seeking judicial
preclearance of the changes that had been objected to by the Attorney General.
The Brooks plaintiffs filed a motion for leave to intervene as parties defendant
opposing preclearance, but the court granted them leave to participate only as
amicus.

In October 1991, the Attorney General objected to another state law
creating an additional state court judgeship in Athens-Clarke County because he
was "unable to conclude that this election method was free of discriminatory
purpose (with respect to the use of the majority vote requirement), and because
the election system appeared to deny black voters an equal opportunity [to elect
candidates of their choice]". He further noted that "local elections are
characterized by racially polarized voting."3*

As the Section 5 case was proceeding in the District of Columbia, Anthony
Alaimo, a federal district court judge in Brunswick, offered to act as a mediator
to try to work out a settlement agreement in the vote dilution case filed by the
Brooks plaintiffs. He convened a series of negotiating sessions, which resulted in
a proposed settlement in June 1992. The settlement was publicly hailed as an

historic achievement by Governor Zell Miller, who had announced earlier that

324 John R. Dunne, Assistant Attorney General, to Denny C. Galis, October 1, 1991.
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resolving the litigation over the selection of judges was a priority of his
administration.

Under the settlement, the state agreed to increase the number of African
American superior court judges from the existing nine to not less than 25 by
December 31, 1994, and an additional five new black superior or state court
judges, bringing the total number of African American judges to a minimum of
26. The state would achieve those goals by filling judicial seats "frozen" under
the existing court injunction, as well as by creating new "State Assignment
Judges" who would serve throughout the state.

The black community would have substantial input in the selection of
judges by having one of the plaintiffs and plaintiffs' counsel as sitting members
of a Judicial Nominating Commission. The governor would appoint judges from
the lists supplied by the commission.

All judicial elections would be held under a "retention" election system,
thereby increasing the likelihood that the newly appointed black judges would
be re-elected. In the event black judges lost their elections, the commission
would nominate replacements.

The state would be permanently barred from discriminating on the basis
of race in nominations or appointments and would remain subject to the

jurisdiction of the court until such time as it achieved a "racially diverse judiciary

174



which is reasonably representative of the population of the state." Judge Alaimo
would serve as arbitrator of disputes concerning enforcement of the agreement.
In the event of backsliding by the state, plaintiffs would be able to renew their
challenge to the system of judicial selection under the Voting Rights Act. The
settlement was conditioned upon preclearance by the Department of Justice
and/or judicial preclearance in the case in the District of Columbia.

A group of white legislators and citizens promptly filed an action in state
court challenging the governor’s authority to change, by way of a settlement, the
method of electing judges. The superior court held that the governor had the
power to enter into the settlement and dismissed the action, but the state
supreme court on appeal ruled the action was not timely because the settlement
agreement had not been finalized.3?> The Department of Justice gave approval to
the settlement, and it was then submitted for approval to the district court in
Savannah.

A fairness hearing was held in January 1994, at which the plaintiffs offered
substantial evidence of racial bloc voting and past discrimination in education
and admission to the bar. The court, however, rejected the settlement agreement.

It held that in the absence of a violation of Section 2 of the Voting Rights Act, the

325 Cheeks v. Miller, 262 Ga. 687 (1993).
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court was without authority to accept a consent agreement changing the
provisions of state law providing for the election of judges. The court also said
the consent agreement was an unlawful "quota" system in violation of the
Fourteenth Amendment.3?¢ Plaintiffs appealed, based on the assurances of the
state defendants that they would continue to support the proposed settlement
agreement. However, on appeal the state changed its position and argued that
the case was now moot since some of the deadlines for implementing the
agreement had passed, and that the district court did not abuse its discretion in
rejecting the settlement. The court of appeals adopted the state's position and
dismissed the appeal as moot in July 1995.3%

After the rejection of the settlement agreement, a trial was held in the
District of Columbia court, which in a 2-1 decision precleared the state’s voting
changes.32 The majority held that the decision to add new judges was based
upon case load and was therefore nondiscriminatory, and it refused to consider
whether the method of electing the judges had a discriminatory effect. The

Department of Justice refused to appeal, whereupon the Brooks plaintiffs

326 Brooks v. State Board of Elections, 848 F. Supp. 1548, 1574 (S5.D.Ga. 1994).
327 Brooks v. State Board of Elections, 59 F.3d 1114 (11th Cir. 1995).

328 Georgia v. Reno, 881 F. Supp. 7 (D.D.C. 1995).
g pp
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renewed their motion to intervene for purposes of appealing. The district court
denied the motion, and the Supreme Court affirmed in December 1995.32°

Plaintiffs' Section 2 vote dilution claim remained pending in the Brooks
litigation, but the court of appeals had ruled in a series of cases that the method
of electing judges could not be challenged under the statute.330 Plaintiffs had
little choice but to dismiss their Section 2 claim.

The litigation over the method of electing Georgia's judges spanned nearly
seven years. The plaintiffs prevailed on their claim that state laws affecting the
election of state judges were subject to preclearance under Section 5, but not their
claim that at-large judicial elections diluted minority voting strength. The
litigation, did, however, subject the method of electing judges to close scrutiny
by the federal and state courts, the Department of Justice, state elected officials,
and the general public. That scrutiny was no doubt instrumental in the
subsequent appointment of blacks to the superior courts, as well as to the state

court of appeals and supreme court.

32 Brooks v. Georgia, 516 U.S. 1021 (1995).
30 E.g., SCLC of Alabama v. Sessions, 56 F.3d 1281, 1297 (11th Cir. 1995)(the state's interests in the

at-large election of judges "outweigh whatever possible vote dilution may have been shown in
this case").
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Georgia Soil and Water Conservation Districts

Evans v. Bennett

In 1937, Georgia created a state commission on soil and water
conservation as part of the national response to the Great Depression and the
related soil erosion and crop failures which wiped out thousands of farms and
left innumerable farmers and farm workers without work or homes. The
Georgia commission was designed to work with the U.S. Department of
Agriculture and other governmental agencies.

The state commission is an appointed body, but Georgia also created local
conservation districts. There are now 40 such districts, each created as a special
district at the request of landowners, with approval by referendum in which all
electors in the covered area can vote. Each local district has two supervisors
appointed by the state commission and at least three supervisors elected by
plurality vote of the electors living in the local district. Statewide there are 195
supervisors elected in the 40 districts. The districts perform various functions
concerning land use regulations, soil erosion, and research.

In 1984, the legislature enacted legislation, which was precleared under
Section 5, exempting local supervisor elections from the state election code. The

state commission subsequently issued election rules and instructions on holding
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elections, but failed to submit these or any subsequent changes governing the
elections for preclearance.

For a variety of reasons, elections for local supervisors were extremely low
profile, with very little voter participation. The elections were not held at
predetermined times, nor in conjunction with other elections. Terms expired
depending on the time of year the district was created. Election dates were in
part based on when terms were to expire and in part on when an incumbent
qualified to run again. According to commission rules, when an incumbent's
term was due to expire, he or she was given notice. The incumbent could get on
the ballot by filing a petition signed by 25 registered voters. Once the incumbent
tiled a petition, the election date was set "about 6 weeks away." The rules were
silent about how an election was to be scheduled when an incumbent did not
seek re-election. Petitions by other candidates could be filed up to two weeks
before the election. Notice to the public that a seat was to be filled by election,
and notice of the election date, were given by a legal advertisement. But the
elections received virtually no publicity, and were held in a single polling place,
usually the county courthouse in each county covered by the district.

The combined effect of these election procedures was that participation
was minuscule. Often less than 100 voters participated in an election, even in

populous counties. A modest exception was the 2000 election in DeKalb County,
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where an environmental group ran an e-mail campaign urging its members to
support two candidates. Those two candidates got 1,538 and 1,523 votes, while
the other three candidates received, 93, 58, and 38 votes.

In 2004, two plaintiffs, represented by the ACLU, filed suit against the
state commission for failure to submit its voting procedures for preclearance
under Section 5.331 In support of their claim, plaintiffs analyzed the 2000 DeKalb
County soil and water supervisor election. The analysis showed that the 1,613
voters who participated were only 0.6% of the 282,193 registered voters in the
county, and though just over 50% of the registered voters listed their race as
African American, only 9.3% of the voters in the election were African American.

Upon the filing of the lawsuit, the state soil and water commission
cancelled all local district elections throughout Georgia pending compliance with
Section 5. By agreement of the parties, the court closed the case administratively
until the Section 5 process could be completed.

The state commission adopted revised election procedures, taking into
account the suggestions and comments of plaintiffs. The procedures provide for
future elections to be held in conjunction with regularly scheduled state and

municipal elections, which will effectively provide more public notice of the

31 Evans v. Bennett, No. 1:04-CV-2641-BBM (N.D. Ga.).
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elections. The elections are to follow the state election code to the extent
practicable, e.g., all precincts will normally be opened and absentee voting will
be permitted. The requirement of nomination by petition signed by 25 voters
was retained, which was favored by plaintiffs as an inexpensive requirement any
serious candidate should be able to meet.

The state commission submitted the new election procedures to the
Attorney General for preclearance on October 31, 2005. Plaintiffs supported the

request for preclearance, which was granted on December 21, 2005.

Protecting Voter Privacy

Schwier v. Cox

The Privacy Act of 1974 makes it unlawful, with some exceptions, for "any
Federal, State or local government agency to deny to any individual any right,
benefit, or privilege provided by law because of such individual's refusal to
disclose his social security account number."332 The act protects individuals from
disclosing their social security numbers (SSNs) when registering to vote, unless
the state required such disclosure prior to passage of the act.

Deborah and Theodore Schwier learned about the Privacy Act as

32 P L. 93-579, Sec. 7(a)(1), 88 Stat. 1896.
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Gwinnett County parents. The Gwinnett County school system required parents
to disclose the SSNs numbers of their children when they enrolled them in the
public schools. The requirement was dropped after parents asserted their rights
under the Privacy Act.

When the Schwiers moved to Walton County in 1999 and tried to register
to vote, they were told they had to disclose their SSNs. After they declined to do
so, in reliance upon the Privacy Act, their applications were rejected.

Before the 2000 general election the ACLU filed suit for the Schwiers
under the Privacy Act and the Civil Rights Act of 1964, which makes it illegal to
deny anyone the right to register and vote for any act or omission not "material"
in determining qualifications to vote.333 The civil rights law had been enacted to
prevent registration officials from denying blacks the right to vote for immaterial
errors or omissions on their registration forms. The suit sought to require
election officials to allow the Schwiers to register and vote without disclosing
their SSNs.

On plaintiffs' motion for a preliminary injunction, the court ordered that
the Schwiers be allowed to vote if they tendered their SSNs to election officials,

and under seal to the court, but their SSNs were not to be permanently entered

333 Schwier v. Cox, Civ. No. 1:00-CV-2820-JEC (N.D. Ga.).
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into the election records and would be destroyed if they ultimately prevailed.

Much of the dispute in the litigation turned on whether Georgia's voter
registration law qualified for the "grandfather" exemption in the Privacy Act and
whether the state required disclosure of SSNs prior to January 1, 1975. As of that
date, the state's voter registration form had a blank for the SSN followed by, "if
known at the time of application." Plaintiffs' contended that disclosure of a SSN
was not required, and that the state's registration system was not exempt from
the Privacy Act. Additionally, when defendants surveyed the 159 counties in
Georgia, they found only 24 interpreted SSN disclosure as mandatory.

The district court ruled for the state, holding that neither the Privacy Act
nor the Civil Rights Act of 1964 provided private citizens the right to sue.33
Plaintiffs' appealed, and the state argued that the Privacy Act's regulation of state
elections was unconstitutional and exceeded Congressional authority. The
United States intervened as of right to defend the constitutionality of the act, and
also argued that Congress intended to allow private suits against states for
failure to comply with the act.

The court of appeals reversed and remanded, holding that both the

341d., Order of May 14, 2002.
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Privacy Act and the Civil Rights Act provided a private right of action.33> The
court's opinion was significant because other courts had rejected private suits
under both statutes.

On remand, the district court ruled in favor of the plaintiffs.33¢ The court
concluded that Georgia's voter registration system did not qualify under the
Privacy Act's grandfather clause because the plain language of the state statute
did not uniformly require disclosure of one's SSN for voter registration as of
December 31, 1974. The court also held that this interpretation was bolstered by
the evidence of how the statute was implemented. The court further held that
the state, in denying persons the right to vote for failing to provide their SSNs,
violated S the Civil Rights Act of 1964 because the disclosure of an applicant's
SSN was not "material" in determining whether he or she was qualified under
state law to vote. The state's appeal from this decision on the merits is currently

pending.

335 Schwier v. Cox, 340 F.3d 1284 (11th Cir. 2003).

36 d., Order of January 31, 2005.
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Challenging Photo Identification Requirements for Voting

Common Cause v. Billups

Prior to 1998, voters in Georgia were not required to present any
identification when voting in person at the polls. In 1997, the General Assembly
adopted legislation requiring voters to present one of 17 forms of identification
on election day. However, if a registered voter did not have any ID, s/he could
vote simply by signing a statement under oath affirming that s/he was the
person whose name was on the voters list.

In 2005, and despite the public statements of the secretary of state that
there had been no evidence of in person voter fraud in Georgia during her nine
years in office, the general assembly adopted Act 53, reducing the forms of voter
ID from 17 to 6, and requiring all voters who vote in person after July 1, 2005, to
present a government issued photo ID. Additionally, voters would no longer be
allowed to vote by affirming their identity under oath. The general assembly
also doubled the minimum fee for a photo ID from $10 to $20. The photo ID bill
was adopted in a highly charged, racially polarized atmosphere. Only 1 of 43
African American legislators in the general assembly voted in favor of the bill.

Despite numerous comment letters from legal scholars, citizen advocacy
groups, and civil rights organizations, including the NAACP Legal Defense and

Educational Fund, the ACLU, and dozens of others, urging opposition to the
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law, the Department of Justice precleared the photo ID bill on August 26, 2005.
According to news reports, preclearance was granted over the objections of four
of five Justice Department officials who, in an August 25 staff memo to their
superiors, said the state had provided flawed and incomplete data, and they
found significant evidence that Georgia's voting plan would be
"retrogressive."37 The staff memo also cited comments made by State
Representative Susan Burmeister, one of the sponsors of Act 53, who disparaged
black voters by saying "if there are fewer black voters because of this bill it will
only be because there is less opportunity for fraud. [Burmeister] said that when
black voters in her black precincts are not paid to vote, they do not go to the

polls."s3s

Passage of Act 53 gave Georgia the most draconian voter identification
requirements in the nation. A majority of 30 states do not require registered
voters to present any form of identification as a condition for voting, while a
minority of 20 states require voters to present some form of ID. Of these 20

states, only two (Georgia and Indiana, where a legal challenge is pending339)

337 Dan Eggen, "Criticism of Voting Law Was Overruled. Justice Dept. Backed Georgia Measure
Despite Fears of Discrimination," Washington Post, November 17, 2005.

338 Section 5 Recommendation Memorandum, Act 53 (H.B. 244) (2005), August 25, 2005, p. 6.

39 Indiana Democratic Party v. Rokita, 1:05-CV-0634-SEB-VSS (S.D. Ind.).
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require a registered voter to present a photo ID as an absolute condition for

voting at the polls.

On September 19, 2005, a variety of organizations, including the ACLU, as
well as several private attorneys, filed suit in federal district court on behalf of
African American voters, civil rights groups, and other advocacy organizations
charging the law violated the state and federal constitutions, the 1965 Voting
Rights Act, and the 1964 Civil Rights Act.340 The lawsuit asked the court to
declare Act 53 "unconstitutional, null and void," and issue both a preliminary
and permanent injunction against its use. Among other things, the lawsuit

asserted the photo ID requirement:

Violates the Fourteenth Amendment because it treats voters unequally.
For example, voters who have a Georgia driver’s license, a passport, or a
government-issued photo ID are not required to pay for a photo ID.
Neither are absentee voters who do not have driver's licenses, passports or
other government issued photo ID (other than full-time voters). Other
voters who are unequally burdened by the photo ID requirement include
those who live in retirement or nursing homes and do not have driver's
licenses and students without automobiles who have photo ID's issued by
private colleges and universities but which are not valid for voting under
the new law.

Violates the Twenty-Fourth Amendment because it constitutes a poll tax
on the right to vote.

3490 Common Cause v. Billups, 4:05-CV-201 HLM (N.D. Ga.).
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Violates Section 2 of the Voting Rights Act because it results in the
denial of voting rights to African American and Latino voters. Non-white
citizens of Georgia, as a group, have lower personal and family incomes
than white citizens of Georgia, and are less likely to have driver’s licenses,
passports or other government-issued photo IDs.

Violates the Georgia Constitution because it creates an entirely new set
of voting qualifications beyond those specified in the state constitution
which declares that every person who has registered to vote and who is a
citizen at least 18 years of age and not disenfranchised, and who meets
minimum residency requirements as provided by law, "shall be entitled to
vote."

Violates the 1964 Civil Rights Act (specifically (42 U.S.C. § 1971(a)(2)(A)
and (a)(2)(B)); because it applies different standards for voters who vote in
person compared to those who vote by absentee ballot and disqualifies
voters based solely on whether they have a government-issued photo ID,
even if they are personally known to election officials, or their signatures
match the one on their official voter registration card.

On October 18, 2005, the district court issued a preliminary injunction
holding plaintiffs had a substantial likelihood of succeeding on several grounds,
including claims that the photo ID law was a poll tax and violated the equal
protection clause of the Constitution. In his decision, Judge Harold Murphy
wrote:

In reaching this conclusion, the Court observes that it has great

respect for the Georgia legislature. The Court, however, simply has

more respect for the Constitution. Because the Court finds that

Plaintiffs have a substantial likelihood of succeeding on their claims
that the Photo ID requirement unduly burdens the right to vote and
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constitutes a poll tax the Court must enter a preliminary injunction
against the Photo ID requirement.341

In support of plaintiffs' claim that the stated purpose of the photo ID
requirement - to "combat fraud" - was a pretext to conceal the true purpose of the
law, which was to suppress voting by the poor, the elderly, the infirm, African
American, Latino, and other minority voters by making it more difficult to vote,
the court found:

The Secretary of State testified 'that her office has not received even one
complaint of in-person voter fraud over the past eight years.'

Before Act 53 was passed, the Secretary of State informed the legislature
that '[a]t virtually every meeting of the State Elections Board during the
past 10 years, we have dealt with cases involving fraud or election law
violations in handling or voting absentee ballots.'

The State imposes no Photo ID requirement or absolute identification
requirement for registering to vote, and has removed the conditions for
obtaining an absentee ballot imposed by the previous law. In short, [Act
53] opened the door wide to fraudulent voting via absentee ballots.342

The court also noted additional burdens imposed by the photo ID
statute:
Photo IDs are issued at Department of Driver Service ("DDS") Centers,
but there are only 58 in the entire State of Georgia, which means that in at

least 101 of Georgia’s 159 counties, voters must travel to another county to
obtain a photo ID. And there is no DDS office in the City of Atlanta,

341 ]d., Order of October 18, 2005, pp. 120-21.

321d., pp. 12, 95.
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Georgia’s largest city. Further, '[m]ost of the DDS service centers are
located in largely rural areas where mass transit is likely not available.'

DDS offices often have long lines and three to four hour waits and 'Many
voters who are elderly, disabled, or have certain physical or mental
problems simply cannot navigate the lengthy wait successfully.'343
Plaintiffs had submitted the declarations of registered voters who did not
have approved IDs, which described the difficulties they would face in obtaining
a photo ID. The court reiterated these difficulties in its order granting the
preliminary injunction, highlighting lack of funds; lack of transportation;
physical and mental disabilities that make it difficult for voters to travel to DDS
service centers, walk for long distances, and stand in lines; and difficulty
obtaining and paying for required documents such as a certified copy of a birth
certificate.344 The court also noted that it is impossible for some voters to obtain
a photo ID (for which DDS requires an "original or a certified copy" of a birth
certificate issued by a state agency) because to obtain a certified copy of a birth
certificate, an applicant must provide "a photocopy of your valid photo ID, such

as: driver's license, state issued ID card, or employer issued photo ID."345

331d., pp. 22-3, 33-4, 86-7.
341d., p. 103.

35 1d., p. 28-29.
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In issuing its preliminary injunction, the district court concluded:
In particular, the Photo ID requirement makes the exercise of
the fundamental right to vote extremely difficult for voters
currently without acceptable forms of Photo ID for whom
obtaining a Photo ID would be a hardship. Unfortunately,
the Photo ID requirement is most likely to prevent Georgia's
elderly, poor, and African-American voters from voting. For
those citizens, the character and magnitude of their injury -
the loss of their right to vote - is undeniably demoralizing

and extreme, as those citizens are likely to have no other
realistic or effective means of protecting their rights.346

Following issuance of the injunction, the state appealed to the Eleventh
Circuit, which refused to stay the injunction.347

In an attempt to address the poll tax burden cited by the district court in
its injunction, the Georgia legislature passed a new photo ID bill (SB 84) in
January 2006, ostensibly providing for free photo identification cards. Despite its
attempt to mitigate the burdens posed by the photo ID law, the legislature still
neglected to address many of the issues raised in the original lawsuit, including
the fact that poor, elderly and minority voters (and others) will incur significant
financial costs to obtain these supposedly "free" IDs. The new law also did

nothing to address the equal protection claims raised in the lawsuit, as absentee

36 1d., p. 103.

347 Common Cause v. Billups, 05-15784-G, Eleventh Circuit Court of Appeals, October 27, 2005.
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voters can still vote without showing any photo identification while a photo ID
remains an absolute requirement for in person voting.
COUNTY AND MUNICIPAL LITIGATION IN GEORGIA
Following passage of the Voting Rights Act and its amendment in 1975,
which resulted in increased black registration and political participation, a
number of Georgia counties which used district elections switched to holding
their elections at-large. The Supreme Court has noted the potential for
discrimination inherent in at-large voting and why its adoption is subject to
scrutiny under Section 5:
Voters who are members of a racial minority might well be in
the majority in one district, but in a decided minority in the
county as a whole. This type of change could therefore nullify
their ability to elect the candidate of their choice just as would
prohibiting some of them from voting.348
The deliberate change from district to at-large elections was but one of
many purposeful strategies used by white officials to deprive black voters of the
equal opportunity to participate in the political process at the county and local

level. This section describes litigation and other actions taken by the ACLU in 70

of Georgia’s 159 counties to challenge a wide range of discriminatory election

348 Allen v. State Board of Elections, 393 U.S. 544, 569 (1969). For a discussion of the Georgia
counties that abandoned their district systems in the wake of increased black political
participation after passage of the Voting Rights Act, see McDonald (2003), pp. 131-2, 141-2.
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practices and proceedings and enforce the Voting Rights Act and the
Constitution since 1982.

In pursuing these efforts in Georgia, the ACLU filed or otherwise
participated in 102 separate legal actions. This tally does not include other legal
actions previously discussed such as ACLU efforts to challenge the sole
commissioner form of government in particular counties, the grand jury method
of school board appointments, or statewide litigation to end various

discriminatory practices, including challenges to redistricting.

Baker County and the City of Newton

Kelson v. City of Newton

Located in the heart of Georgia’s quail hunting plantation country, and 22
miles south of Albany, Newton is a small town of just 851 residents and the
county seat of Baker County. Baker, which was known during the days of the
Civil Rights Movement as "Bad Baker," was majority black, but prior to passage
of the Voting Rights Act only 24 blacks were registered to vote, just 1.9% of the

age eligible population. According to one local official, if anyone had suggested
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that blacks should be allowed to vote, "why people here would have laughed in
your face."34

Traditionally, the Newton City Council consisted of a mayor and four
members elected at-large by plurality vote, with the highest vote getters being
deemed the winners. In 1972, the city council added a numbered post
requirement for council seats and also began implementing a majority vote
requirement for council and mayoral elections. The requirement, which allows a
white majority to control the outcome of elections, has been described by the
Supreme Court as a device which can "significantly" decrease the electoral
opportunities of a racial minority.3 Indeed, in calling for the adoption of a
majority vote requirement for statewide offices in 1963, one Georgia legislator
advised his colleagues that it was needed precisely because it would "thwart
election control by Negroes and other minorities."3! More than 50 cities in
Georgia adopted majority vote requirements after passage of the Voting Rights
Act, and most, including Newton, ignored preclearance under Section 5.352 The

majority vote requirement, which was actually in conflict with the city charter,

349 Atlanta Constitution, July 30, 1963.
350 City of Rome, Georgia v. United States, 446 U.S. 156, 183 (1980).

%1 Valdosta Daily Times, February 21, 1963 (quoting Rep. Denmark Groover of Bibb County).
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and the numbered post requirement were plainly changes in voting but neither
was submitted for preclearance under Section 5, despite repeated requests from
the ACLU and the Department of Justice that the city do s0.353 According to the
Georgia Secretary of State, blacks were approximately 41% of the population of
Newton in 1990, and even though black candidates had repeatedly run for city
office none had ever been elected.

Following the general election in November 1995, city officials abruptly
stopped using the majority vote requirement and cancelled runoff elections in
the middle of the election cycle. They continued, however, to enforce the
unprecleared numbered post requirement. The racial impact of these selective
decisions was apparent. One black candidate received the fourth highest
number of votes cast in the election, but lost because he did not receive the most
votes for a particular post. Had the numbered post requirement not been
enforced, and since he was the fourth highest vote getter among nine candidates
for four seats, he would have been the winner of one of the council seats.
Another black candidate received the second highest number of votes for Post 1,

and even though no candidate won a majority, he was denied the opportunity to

32 McDonald, (2003), pp. 135, 143-44.

33 Laughlin McDonald to Mayor Bebe Johnson, December 28, 1995; Deval Patrick, Assistant
Attorney General, to Mayor George Bush, May 31, 1996.
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compete in a runoff election. Likewise, no candidate for mayor or Council Post 2
received a majority of votes cast, yet those seats went to the top vote-getters
without a runoff.

In 1996, the ACLU filed a lawsuit in federal court on behalf of black voters
in Newton to enforce Section 5.3%* Plaintiffs also contended that it was not proper
to cancel the runoff after the election had been advertised, and candidates
qualified, under numbered post and majority vote procedures. Making selective
changes in mid-stream, particularly those which disadvantaged minority voters,
was not the appropriate remedy, plaintiffs argued.

In 1997, the city adopted staggered terms of office for the council and
submitted the change for preclearance. The Department of Justice refused to
make a determination on the submission because the numbered post provision
still had not been submitted. The Attorney General concluded, however, that the
numbered post requirement "is not legally enforceable."35

Eventually, after the city changed lawyers three times, the fourth law firm

convinced the city to enter into a consent agreement rescinding the numbered

34 Kelson v. City of Newton, GA. Civ. No. 1:96-CV-106-3-(WLS) (M.D. Ga.).

3% Isabelle Katz Pinzler, Acting Assistant Attorney General, to Frank S. Twitty, Jr., September 5,
1997.
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post and majority vote requirements.3> The court adopted the consent order in
April 1998, and an election was held in September 1998 for all council seats. The
significant role of Section 5 in helping to ensure racially fair elections in Newton

is apparent.

Baldwin County

NAACP v. the Mayor and Alderman of the City of Milledgeville

Milledgeville, with its stately antebellum mansions, was the state capital
of Georgia from 1807 to 1868. George Wallace, a resident of Baldwin County, of
which Milledgeville is the county seat, was one of the first blacks elected to the
state senate during Reconstruction. He was immediately expelled from office by
the white controlled legislature on the grounds that blacks were "ineligible" to
hold office under the state constitution. The expulsion of Wallace and other
blacks from the general assembly, as well as continuing racial violence across the
state, prompted Congress once again to place Georgia under military

supervision.3”

3% Kelson v. City of Newton, GA., Order of April 20, 1998.

357 McDonald (2003), pp. 23-4.
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Today, Milledgeville is more than 45% black. In 1982, black residents
persuaded the city to sponsor legislation changing the method of electing the city
council from at-large to six single member districts, three of which were majority
black. The state senator from Baldwin County refused to support the legislation,
and consequently the plan was not enacted during the 1983 legislative session.

In May 1983, black residents, represented by the ACLU, filed suit
challenging the city's at-large system as racially discriminatory in violation of
Section 2.3 The parties entered into a consent decree in June 1983,
implementing the agreed upon six single member district plan. The city held
elections in September 1983, in three of the new districts and two black

candidates were elected.

Boddy v. Hall

Baldwin County's five member board of education was traditionally
appointed by the grand jury. In 1970, the Georgia legislature expanded the
board to seven members, but continued their appointment by the grand jury.
Two years later, the state changed the system again and enacted legislation

requiring at-large elections by majority vote for the board of education. Similar

358 NAACP of Baldwin County, Georgia v. Mayor and Alderman of the City of Milledgeville, Civ.
No. 83-145-01-MAC (M.D. Ga.).
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changes were made by other Georgia jurisdictions which abandoned their grand
jury appointment systems and adopted at-large elections in the wake of
increased black voter registration following passage of the Voting Rights Act.
The at-large system would insure that whites in Baldwin County, who were 63%
of the population, would control the outcome of elections. The 1970 and 1972
voting changes were subject to Section 5, but were never submitted for
preclearance.

The county's five member board of commissioners was also elected at-
large and by majority vote from numbered posts. This election system had been
in effect since the 1950s, and made it extremely difficult for black residents to
elect a candidate of their choice.

In November 1982, the ACLU filed suit in federal court on behalf of black
residents and the local NAACP challenging at-large elections for the board of
commissioners and board of education as racially discriminatory in violation of
the Constitution and Sections 2 and 5.3%° Oscar Davis, a local resident explained,

"[w]e've tried many, many times to get blacks elected and we've never been able

39 Boddy v. Hall, Civ. No. 82-406-1-MAC, Compl. (M.D. Ga. ).
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to do it, even when most everyone turns out to vote. We finally made the
decision that the only thing we could do was sue."360

After the plaintiffs filed suit, local officials finally submitted for
preclearance the 10 year old change to at-large school board elections. In May
1983, the Attorney General requested additional information, and in September
objected to the at-large component of the 1972 law, finding that "bloc voting
along racial lines exists in Baldwin County," and "a system of elections such as
that adopted for the election of the board of education tends to deny blacks an
opportunity to participate fairly in the election process." The Attorney General
further determined that "the additional features of numbered posts and majority
runoffs plainly diminish the electoral impact of minority voters in jurisdictions
where there is racial bloc voting."361

In October 1983, the board of education filed a declaratory judgment
action in the District of Columbia seeking a ruling that the 1972 enactment was
not racially discriminatory in either purpose or effect.362 The ACLU filed a

motion seeking to intervene on behalf of three black voters, which was granted.

360 Atlanta Constitution, June 8, 1984.

361 William Bradford Reynolds, Asstistant Attorney General, to George M. Stembridge, Jr., Baldwin
County Attorney, September 19, 1983.

362 Baldwin County Sch. Dist. v. Smith, Civ. No. 83-3240 (D. D.C.).
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However, in April 1984, the parties filed a joint motion to stay the proceedings
pending the outcome of settlement negotiations.

In May 1984, the district court in Georgia signed a consent order between
the parties finding that the board of education had failed to preclear the 1972
enactment. Pursuant to the order, the parties agreed upon a plan which
provided for the election of the five member board of education from single
member districts by majority vote to four year staggered terms. One of the
districts was 64% black and another was 58% black. In the August 1984, elections
a black candidate won in the 58% black district, and a black person was
appointed to the board of education in the 64% black district pending the August
1986 elections.

In April 1983, the plaintiffs and the board of commissioners agreed upon a
redistricting plan that provided for one single member district, which was 67 %
black, and a four seat district with a plurality vote requirement. The plaintiffs
agreed to the plan because it initially appeared difficult to draw more than one
majority black district. The county submitted the plan to the Attorney General
who precleared it, but the district court refused to approve the consent decree.

In June 1984, the parties entered into a subsequent consent decree which
provided that the board of commissioners would have five members elected by

majority vote from three districts. District 1 (64.15% black) and District 2 (57.85%
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black) each elected one member, while District 3 (21.25% black) elected three
members from residency districts, with numbered posts. In August 1984, a black
candidate was elected from District 1 and a black candidate from District 2 was

elected after a run off.

Simmons v. Torrance

On September 4, 1984, a Democratic primary runoff election was held for
the Baldwin County Board of Commissioners in District 2 (57.85% black)
between Clarence H. Simmons, a black candidate, and Grady Torrance, the
incumbent white commissioner. Torrance received 449 votes to Simmons's 412
votes, a 37 vote margin of victory.

On September 12, 1984, the ACLU represented Simmons in a challenge to
the election on the grounds that persons who were qualified to vote in District 2
were either not allowed to vote, or incorrectly assigned to another voting district,
while persons who were not qualified to vote in District 2 were allowed to cast
their ballots in the district.3¢3> The court found that 40 persons had voted in the

runoff who were not entitled to vote in District 2, and that election officials

363 Simmons v. Torrance, Civ. No. 21,102 (Super. Ct. Bladwin Cty.)
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improperly directed two people who were entitled to vote in District 2 to vote in
another district. The court ruled that:
Plaintiff has carried his burden of showing that a sufficient number of
ballots were cast by electors not qualified to vote in voting district 2 and
were in effect rejected, though cast by persons who were entitled to vote
in voting district 2, 'to change or place in doubt the result' of the
challenged runoff primary.364

A new run off was held on November 6, 1984, and Simmons won. He went on

to win the general election as well.

Barrow County

In re City of Winder

Winder is approximately 50 miles due east of Atlanta and is the Barrow
County seat. In 1987, the city's population was 6,705, of whom 17.8% were
African American. In addition to its mayor, the Winder City Council had six
members, all elected at-large, with four council members elected from residential
districts.

In 1987, the ACLU initiated negotiations with the city on behalf of black
voters seeking the adoption of single member districts. The city responded by

agreeing to a plan with four districts, one of which was 65% black. The city's

364 Id., Order of October 24, 1984.
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plan also retained two at-large seats. Given the size and distribution of the
minority population, it was only possible to create one majority black district;
whether four, five, or six single member districts were used.

A single member district plan was subsequently adopted by the
legislature and precleared by the Department of Justice. An African American

was first elected to the council in 1991 from the majority black district.

Bartow County

Stephens v. Kennedy

Despite the fact that blacks constituted only 11.6% of the population in
Bartow County, African Americans succeeded in winning a three-to-one majority
on the Kingston City Council in the municipal elections held December 5, 1987.
This was the very first time that blacks had won a majority. Two weeks later,
and before the newly elected members took office, the council held a special
meeting attended by the mayor and three incumbents at which they created a
new, non-elected city office of “ Administrator-Treasurer” and transferred to it
the duties of the elected mayor and council. The group then appointed one of
the defeated white incumbents to this position. Additional appointments were
made for city attorney, city clerk, election superintendent, and other positions.

The group also changed the regular meeting time of the city council so that it
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conflicted with the work schedules of Jannie Stephens and John H. Hill, the two
newly elected black council members.

As a result of these actions, the ACLU filed suit in June 1988 in federal
court on behalf of Stephens, Hill, and other black voters, charging that the
reallocation of authority from elected officials, a majority of whom were black, to
an appointed official who was a defeated white incumbent, as well as other
changes that had been enacted, violated the Constitution and Section 5. A three-
judge court was appointed to hear the Section 5 claim and ruled on July 7, 1989,
that the power of the city council had not been reallocated elsewhere and that
changes in council meeting times were not covered by Section 5. The court
based much of its ruling on findings that one of the three black city council
members consistently voted with the remaining white incumbent, thereby
creating a permanent split in the four-member council. "The parties all agree that
the 'black majority' will not vote as a majority," said the court. "Even were this
Court inclined to grant relief and enjoin implementation of the changes made,
the constitution of this paralyzed council would remain unchanged... This Court

cannot heal the rift in the council and declines to intervene into a political
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impasse which the parties themselves have the power to resolve."3% Rather than

appeal the decision, the plaintiffs then settled the case.

Bibb County

Orrington v. Israel

The City of Macon, the county seat of Bibb County, annexed 196 acres of
land in adjacent Jones County in 1962. The property was subsequently sold for
development, which included the housing complex of Kingsview Village, all of
whose residents, 348 in number, were black. There were 47 other residents of the
annexed area, all of whom were white. The residents of the annexed areas voted
in Macon municipal elections and received water and sewer services from
Macon's Board of Water Commissioners.

In 1973, the Georgia General Assembly created the Macon-Bibb County
Water and Sewerage Authority (WSA) to replace the Board of Water
Commissioners. The 1973 act provided for five commissioners, three elected and
two appointed, but only residents of Bibb County could serve on, or vote for

members of, WSA. Thus, the residents of the annexed area in Jones County were

365 Stephens v. Kennedy No. CV-4-88-124 (N.D. Ga.1988), Order, June 26, 1989, pp. 13, 16.
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barred from participating in WSA elections even though they were residents of
Macon, were subject to WSA's jurisdiction, and depended on its services.

In February 1984, the general assembly approved a plan to deannex the
196 acres in Jones County from the City of Macon. Although city officials
publicly announced that residents would have an opportunity to voice their
concerns about the proposed deannexation, the city never held a public hearing
or referendum prior to approving the deannexation. The asserted justification
for the deannexation was to remove a state legislator from the city’s legislative
delegation. The city further maintained that the legislation was not intended to
dilute minority voting strength, and pointed out that two black legislators signed
the deannexation measure. The city agreed to provide municipal services to the
deannexed area through May 1984, and on June 5, 1984, residents of the affected
areas were told that all city services would be terminated the next day, including
the police department’s participation in a Neighborhood Watch program.

Black residents of the deannexed area, represented by the ACLU,
responded by filing a federal lawsuit against the city and WSA.36¢ The plaintiffs
argued that the defendants failed to preclear the 1984 deannexation as required

by Section 5, and that the 1984 law violated the Constitution and Section 2.

366 Orrington v. Israel, Civ. No. 84-275-2 (M.D. Ga.).
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At a conference with the court shortly after the suit was filed, the city
agreed to submit the 1984 act for preclearance and to allow city residents in Jones
County to vote for members of WSA pending the Attorney General's decision.
The city also agreed to continue to provide residents with municipal services
until the lawsuit was resolved.

Although the city submitted the deannexation plan to the Attorney
General in 1984, it took almost three years for the city to provide the information
requested by the Department of Justice. In April 1987, the Attorney General
objected to the deannexation, finding that the city’s alleged goal of removing a
state legislator from the delegation "could have been accomplished through
alternate and much less drastic means," and "that race may well have been not
only a factor, but a principal factor, in the deannexation decision."3¢”

Thanks to Section 5, city residents living in Jones County achieved the
results they sought in bringing suit, and stipulated to the dismissal of their legal

action.

367 William Bradford Reynolds, Asstistant Attorney General, to Roy W. Griffins, Jr., Asstistant
City Attorney, April 24, 1987.
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Lucas v. Townsend

On December 17, 1987, the Board of Public Education and Orphanages for
Bibb County, Georgia, placed a bond referendum on the March 8, 1988
presidential preference primary ballot. The election, popularly known as Super
Tuesday, had high visibility. And because the Rev. Jesse Jackson's name was
included on the ballot, significant African American voter turnout was expected.

On January 4, 1988, the school board reversed itself and took the bond measure
off the Super Tuesday ballot and called for a special election to be held Tuesday,
May 31, 1988 - the day after the Memorial Day holiday.

The goal of the original bond measure was to generate funds to provide
air conditioning in school buildings. In setting the May 31 date, the board
combined the original bond issue with a second bond issue to build a new high
school into one referendum question. The location of the proposed school, which
would affect its racial makeup, was a matter of local controversy.

The ACLU represented five African American residents who objected to
the switch in election dates. The plaintiffs favored the air conditioning measure
but opposed the second bond issue, and believed the scheduling of the election
and the combining of issues was done to manipulate the minority vote.

The ACLU wrote to the board setting out the concerns of plaintiffs and

requested the ballot measures be separated and the referenda held on a regular
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election ballot when a better turnout would be assured. The ACLU also pointed
out that the special election date required preclearance under Section 5.

Nearly three months after its decision to call for the special election, the
board submitted the change to the Attorney General for preclearance. On May
25,1988, the Attorney General requested additional information including a
"detailed explanation of the reason for choosing May 31, 1988 as the bond
election date." The Attorney General also requested the board to respond to the
allegations that "(i) the Super Tuesday date had been abandoned because the
turnout of black voters was expected to be high on that date and (ii) that the two
bond issues were consolidated to prevent black voters from voting separately on
each of the proposed projects."368

Despite the absence of preclearance, the board proceeded with its plans to
hold the special election. Plaintiffs filed suit seeking to stop the election for
noncompliance with Section 5.3¢9 A hearing was held before a three-judge court,
and on Friday night, May 27, 1988, the court denied the injunction. It held: "The

Attorney General's regulation making all discretionary special elections subject

368 Quoted in Lucas v. Townsend, 486 U.S. 1301, 1303 (1988).

369 Lucas v. Townsend, 686 F. Supp. 902 (M.D.Ga. 1988)(three-judge court).
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to Section Five's coverage is simply not supported by the language found in 42
U.S.C. §1973¢."370
Plaintiffs appealed and applied to Justice Anthony M. Kennedy, as Circuit
Justice, for a stay. Justice Kennedy sought the views of the Solicitor General,
Charles Fried, and the Solicitor supported the stay. On Memorial Day, May 31,
1988, Justice Kennedy entered his first stay as a Supreme Court Justice. He held
the conclusion of the district court that special elections were not covered
changes "is most problematic under our precedents," and found irreparable
injury would likely result form the denial of relief:
Permitting the election to go forward would place the burdens of inertia
and litigation delay on those whom the statute was intended to protect,
despite their obvious diligence in seeking an adjudication of their rights
prior to the election. Even if the election is subsequently invalidated, the
effect on both the applicants and respondents likely would be most
disruptive. Further, although an injunction would doubtless place certain
burdens on respondents, such burdens can fairly be ascribed to the
respondents' own failure to seek preclearance sufficiently in advance of
the date chosen for the election.3”!

Justice Kennedy enjoined the election approximately 16 hours before the polls

opened.

3701d., 686 F. Supp. at 905.

371 Lucas v. Townsend, 486 U.S. at 1305.
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The referendum was rescheduled for the November general election. The
board received preclearance for the election date, but did not submit the form of
the ballot question - the combining of bond issues - for preclearance. Plaintiffs
sought another injunction under Section 5 arguing that the form of the question
was required to be precleared. The court sought the views of the Attorney
General, who filed a brief that the "discretionary decision to present the voters
with a single vote on the entire project is not the kind of change subject to
preclearance."%”2 The district court adopted that view and denied relief. The
bond issue was approved by 50.7% of the votes, a winning margin of 618 votes.

The complaint had also challenged the manipulation of the election date
and combining the referenda as violating both Section 2 and the Fourteenth
Amendment. Plaintiffs introduced substantial evidence of racially polarized
voting in contests involving black and white candidates, which was
acknowledged by the district court.3”3 Plaintiffs' analysis of the referendum vote
showed 66% of black voters opposed the bond issue while 57% of whites
supported it. The evidence also showed that African Americans were a higher

percentage of the turnout on the Super Tuesday primary than at the general

372 Brief for the United States as Amicus Curiae, p. 16, quoted in Lucas v. Townsend, 698 F. Supp.
909, 912 (M.D.Ga. 1988)(three-judge court).

373 Lucas v. Townsend, 783 F. Supp. 605, 617 (M.D.Ga. 1992).
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election. Plaintiffs' evidence showed defendants' election manipulation efforts
did indeed affect the election outcome.

The district court ruled for defendants, holding that the finding of racially
polarized voting in candidate races did not prove that white voters usually
defeated the choice of black voters in referenda. Plaintiffs appealed and the court
of appeals affirmed, concluding that the district court's opinion was not clearly

erroneous.374

Bulloch County and the Town of Statesboro

Love v. Deal

Statesboro, Georgia, is immortalized in Blind Willie McTell's "Statesboro
Blues." It is also the county seat of Bulloch County in southeastern Georgia. In
1979, black voters, represented by private counsel, filed suit against the county
commission, county board of education, and city council charging that at-large
elections for all three bodies violated Section 2 and the Constitution.3”> The law
suit also charged that both the board of education, in 1980, and the city council,

in 1966, had adopted at-large elections without obtaining Section 5 preclearance.

374 Lucas v. Townsend, 967 F.2d 549, 553 (11th Cir. 1992).

375Love v. Deal, No. CV 679-037 (S.D. Ga.).
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The board of education promptly settled its portion of the case in May
1980, and agreed to create seven single member districts, with a district residency
requirement.?”¢ Statesboro submitted its at-large system for Justice Department
approval in December 1980, but the Attorney General objected, saying:

blacks constitute about 40.7 percent of the population of the
City of Statesboro. Although a black candidate has run for
city council on a number of occasions since 1965 under the
city's at-large method of election (with staggered terms and
majority vote and numbered post requirements), no black
has ever been elected. Analysis of election returns reveals
that voting in the city generally follows racial lines. We also
noted that this change to increase the terms of office was
enacted immediately following the first black's bid for office
in 1965 and during a period when, according to 1960 census
data, blacks appear to have constituted a majority of the
city's population.

The increase in terms of office for the mayor and
councilmembers, by decreasing the frequency of elections,
along with the continued utilization of a system of voting
which includes majority vote, numbered posts, and at-large
election, enhances the disadvantage faced by blacks in
seeking to elect representatives of their choice.3””

Statesboro had received other Section 5 objections from the Department of

Justice. In December 1979, the department objected to a proposed annexation by

376 1d., Consent Decree, Order and Judgment, May 27, 1980.

377 James P. Turner, Acting Assistant Attorney General, to Sam L. Brannen, February 2, 1981.
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the city, noting that it had erroneously precleared a 1967 annexation earlier in the
year:

At the outset we note that, in spite of our letter of July 23,
1979, indicating no objection to the 1967 annexation, our
present review and analysis reveal that our conclusion at
that time not to object was wrong.

Prior to the 1967 annexation the population of Statesboro
consisted of 5,223 whites and 5,454 blacks (51%). Substantial
evidence has been adduced that the predominantly black
Whitesville community on the edge of the city limits voiced
its desire to be included in the general expansion of the city
boundaries in 1967. Nonetheless, the extended city limits
were carefully drawn to fence out the Whitesville area.

The instant annexation would further reduce the black
proportion of the city. . . resulting in a cumulative dilution of
11.0% within five to fifteen years (10.4% currently).

Our analysis reveals, therefore, that the present annexation
is part of a series of racially selective annexations and also
has a dilutive effect on black voting strength in the context of
the city's at-large voting system. In addition, our review of
information received from minority contacts and past
election returns reveals that blacks have been excluded from
meaningful access to the political process in Statesboro. No
black has ever been elected to city office, although black
candidates have run on several occasions. Furthermore,
blacks have made unrebutted claims that the city has not
been responsive to their needs, including their requests for
enhanced voter registration opportunities.’8

378 Drew S. Days 1IlI, Assistant Attorney General, to George M. Johnston, December 10, 1979.
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Although the Department of Justice could not reverse its July approval of
those 1967 annexations, it objected to Statesboro’s second annexation submission
and advised the city that "the dilutive effects of the annexations in question could
be removed by the adoption of an electoral system, such as single-member
districts, which fairly recognizes the political potential of blacks in the city."

Despite this advice, Statesboro proceeded with another annexation in
1980, which drew a similar objection from the Department of Justice:

We note that the land which is the subject of the annexation
is currently uninhabited but is being annexed for the specific
purpose of residential development. Your submission also
indicates that the owner of the land desires to build multi-
family apartment buildings on the land and intends to seek
financial assistance from the Department of Housing and
Urban Development under the Section 8 Program. If the
HUD grant is obtained, a substantial number of black
persons may reside in the new residential units. If the owner
does not pursue his plan or if the grant is not obtained, the
submission indicates that virtually all of the persons who
will reside in the new residential units will be white.3”®

The department was careful to note that:

Section 5 should not hinder the City's plans to develop low-
cost subsidized housing to be occupied by both black and
white citizens. The objection is being interposed because the
City has failed to carry its burden of demonstrating that the
development will, in fact, be completed as planned. In the
event that the owner pursues his plan and constructs an

379 Drew S. Days IlII, Assistant Attorney General, to George M. Johnston, General Counsel, August
15, 1980.
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integrated development, you may wish to seek
reconsideration of this objection.

The department also reiterated that it would reconsider its objection if the
city adopted an electoral system, such as single member districts, which fairly
recognizes the political potential of blacks in the city. Statesboro, bowing to the
inevitable, settled its portion of the vote dilution case in 1983, by agreeing to
create three single member districts, plus a fourth district that would elect two
members.380

Conditions in Bulloch County, not surprisingly, reflected those in
Statesboro. Blacks were 36% of the population, but no black person had ever
been elected to the county government. The county also agreed to settle its
portion of the case in 1983, and adopted a plan for the commission containing
two districts, one electing a single commissioner, and which was majority black,
and the second electing two commissioners from numbered posts. A full-time,
non-voting chairman (except as necessary to break a tie vote) was also elected at-
large.381

In 1991, the county commission drew several plans to correct the

malapportionment revealed by the 1990 census, and tendered them to the

380 Love v. Deal, Order and Judgment, April 7, 1983.

3%1]d., Consent Decree, Order and Judgment, May 26, 1983.
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plaintiffs. The highest black voting age population of any district in the
proposed configurations was 49% and plaintiffs rejected the plans, in part,
because of the absence of a majority-minority district. Plaintiffs also wanted to
increase the size of the commission by doubling the number of members elected
from districts, while keeping the at-large chair.

Plaintiffs, with the assistance of the ACLU, produced a draft plan with a
50.9% black voting age population district to show that a majority-minority
district could be drawn. They also produced plans containing a district with a
black voting age population as high as 60.5%.382 The county presented the 50.9%
district plan to the court as the plan it preferred. Though plaintiffs preferred a
higher minority voting age population, they believed the district would allow
African American voters to elect a candidate of choice because the district
included a college where the vast majority of students were white and most were
not registered to vote in Bulloch County. In addition, African American
candidates had consistently won in a similar district in prior elections.

After conducting a hearing, the court adopted the plan with the 50.9%

African American voting age population district and also adopted plaintiffs'

382 Love v. Deal, Transcript of April 16, 1992, p. 120.
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proposal to double the number of members elected from each district.3®3 Neither
side appealed the adoption of the plan, although a protracted dispute ensued
over attorneys’ fees, which was resolved by the court of appeals.38

But for the oversight provided by the Voting Rights Act, there is little
doubt that the rights of minority voters would have been significantly diluted in

elections in Statesboro and Bulloch County.

Burke County and the City of Keysville

Sullivan v. DelLoach

Waynesboro, which had traditionally elected its mayor and council by
plurality vote, adopted a new majority vote requirement in 1971. Significantly,
the change was made after the 1970 extension of the Voting Rights Act and
increased black voter registration.3%> The new voting law was submitted for
preclearance pursuant to Section 5, and the Attorney General objected to it

because he could not conclude that it "does not have the purpose or effect of

383 Love v. Deal, Order of April 23, 1992.

34 Love v. Deal, 5 F.3d 1406 (11th Cir. 1993).

385 As the Supreme Court noted in City of Rome, Georgia v. United States, 446 U.S. 156, 183-84
(1980), a majority vote requirement, which allows a numerical majority of whites to regroup

around a candidate in a run off election and defeat a plurality winning minority candidate, can
"significantly" decrease the electoral opportunities of a racial group.
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abridging rights on account of race."38¢ The city, however, ignored the objection
and continued to impose a majority vote requirement until it was sued in 1976 by
local black residents represented by the ACLU.37 The plaintiffs challenged the
continued use of the objected to majority voter requirement, as well as at-large
elections for the city which they contended diluted minority voting strength.

This case was settled by a consent decree in 1977, which included a
determination that the at-large method of elections "denies plaintiffs and their
class equal access to the political system, in derogation of their rights" under the
Constitution and Section 2. The decree also established a district method of
elections consisting of three two-member wards with the mayor elected at-large,
and a continuation of the majority vote requirement.388

Although the agreed upon plan was a "legislative" plan subject to Section
5, it was not submitted for preclearance until 1988, when it was included in a
request to preclear several annexations. The Attorney General requested
additional information in February 1989, but it was not provided by the city until

five years later, in March 1994. The Attorney General precleared the district

386 David L. Norman, Assistant Attorney General, to Jerry Daniel, January 7, 1972.
387 Sullivan v. DeLoach, No. CV176-238 (S.D. Ga.).

38 Id., Order of September 22, 1977. The discriminatory effect of a majority voter requirement is
neutralized in a fairly drawn district system of elections, while the retention of the majority vote
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plan, except for the adoption of the majority vote requirement for mayor,
concluding that:

Our review of elections involving city voters indicates a

pattern of racially polarized voting in Waynesboro that has

hampered the ability of black voters to elect their candidates

of choice to at-large elected offices. Moreover, it appears

that political participation among black voters is depressed,

attributable largely to a history of racial discrimination such

as that found in the City of Waynesboro, which continues to

be reflected in the disparate socio-economic conditions

between the city's black and white residents.38°

Despite the action by the Attorney General, city officials took no public

position whether they would comply with the objection. Given the pendency of
a mayoral election in November 1995, the plaintiffs requested a conference with
the court, which was held in October. At the suggestion of the court the parties
met and agreed that a plurality vote of at least 37% should be used in the
mayoral election. This figure was arrived at based on the fact that no black

candidate for mayor had ever received more than 36% of the vote. The

agreement was incorporated into a proposed supplemental consent order and

requirement for mayor was part of the compromise that resulted in the consent agreement.

389 Deval L. Patrick, Assistant Attorney General, to Gary A. Glover, May 23, 1994.
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was submitted to the Attorney General, who precleared it.3% It was then
tendered to the court for approval.

The day before the election, however, which pitted three whites against a
lone black for mayor, the city unilaterally withdrew its consent to the
supplemental settlement agreement and announced that it would hold the
election for mayor using a majority vote requirement, insuring that the black
candidate could not win with a simple plurality. The council's vote was strictly
along racial lines, with the white members voting to abrogate their prior
agreement.391

At the ensuing election, the black candidate, William Patterson, led the
ticket with 37.1% of the vote. The city then scheduled a runoff election for
November 21, 1995, between Patterson and the next highest white vote getter.
The plaintiffs filed a motion to enjoin the election, but it was not heard by the
court and the runoff went forward. The Department of Justice, moreover,

although it was invited to do so by the plaintiffs, took no action to enforce its

3% Elizabeth Johnson to Gary A. Glover, November 3, 1995.

391 The Augusta Chronicle, "Council rejects election plan," November 7, 1995.
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objection to the majority vote requirement. Predictably, white voters regrouped
around the white candidate in the runoff and Patterson was defeated.3?

In December 1995, the district court, noting that the runoff election had
been held, dismissed the plaintiffs' motion for an injunction as moot.3 The
plaintiffs could have proceeded with the litigation on the merits, but weary of
litigation and racial contention, they elected not to do so. Patterson, the defeated
black candidate, said that he was willing to give the new mayor "the benefit of

the doubt," but "the way the election was run, I don't know if he'll be fair."3%

Bynes v. Board of Commissioners of Burke County

In amending the Voting Rights Act in 1982, one of the cases Congress

relied upon was Lodge v. Buxton,3® a successful challenge to at-large elections

for the county commission of Burke County, Georgia. Opponents of the
amendment argued the case was proof that successful challenges under Section 2
could be brought under the existing discriminatory "intent" standard. Congress,

however, noting that the trial court had found "[t]he vestiges of racism

392 The Augusta Chronicle, "Mayor says race relations stable," February 10, 1996.
39 Sullivan v. DeLoach, Order of December 29, 1995.

3% The Augusta Chronicle, "Mayor says race relations stable," February. 10, 1996.
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encompass the totality of life in Burke County," concluded that Lodge v. Buxton

was "an extreme situation" and provided "little support for exclusive reliance on
the intent test."3%

On July 1, 1982, two days after President Ronald Reagan signed the 1982
amendments of the Voting Rights Act into law, saying "the right to vote is the
crown jewel of American liberties, and we will not see its luster diminished," the
Supreme Court affirmed the decision from Burke County.?¥” The Court also
approved the remedy ordered by the trial court, the implementation of a single
member district plan proposed by the plaintiffs. Elections were held under the
new plan in November 1982, and two blacks, Herman Lodge and Woodrow
Harvey, were elected to the county commission, the first in the county's history.

A decade later, the 1992 census showed that the commission districts, as
well as those for the county board of education which used the same plan, were
malapportioned in violation of the one person, one vote standard. Although the
total deviation among districts was 37%, the state legislature failed to adopt a

constitutional plan during its 1992 session, and as a result the county was

395 639 F.2d 1358 (5th Cir. 1981).
3% S. Rep. No. 97-417, 97th Cong., 2d Sess. 38-39 (1982).

37 Rogers v. Lodge, 458 U.S. 613 (1982).
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proceeding to hold the upcoming elections under the invalid plan. Black
residents of Burke County, represented by the ACLU, filed suit requesting the
federal court to enjoin further use of the unconstitutional plan and implement a
plan that complied with one person, one vote, as well as Sections 2 and 5 of the
Voting Rights Act.3%

The parties were able to agree on a remedial plan which complied with
the Constitution and the Voting Rights Act. The plan was submitted to the
Department of Justice, approved under Section 5,3 and implemented by the
court at the 1992 elections. There is little doubt that Section 5 played a
determinative role in insuring that a fair election plan was implemented in a
county in which, as found by a federal court, "[t]he vestiges of racism encompass

the totality of life."

Gresham v. Harris

The Town of Keysville was chartered in 1890, and for many years was a
bustling agricultural center. But in 1933, the year the country was sinking deeper

into the Great Depression, the town held its last elections for the mayor and

3% Bynes v. Board of Commissioners of Burke County, Georgia, No. CV 192-085 (S.D. Ga.).

3% Steven H. Rosenbaum, U.S. Department of Justice, to Laughlin McDonald, April 24, 1992.
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council. After that, for reasons no one can fully explain, the municipal life of the
town died altogether.

Fifty years later there were only 300 people still living in Keysville, 80% of
whom were black. Since there was no municipal government, there was no
central water system. A few families had wells. Sewerage was primitive or non-
existent. Most of the streets were unpaved, unmarked, and unlighted.

Keysville reached a turning point in 1985 when a mobile home in the black
community went up in flames. Neighbors called the nearest fire station - some
25 miles away in Waynesboro - but it did not respond. Nollie Mae Morris, a local
black resident, said "that's when we realized that Keysville ought to have fire
protection and some of the other public services that people elsewhere take for
granted."400

The black community, organized under the banner of the Keysville
Concerned Citizens, took on the task of revitalizing municipal government. But
they were met with fierce resistance from local whites. In the event elections
were held it would be likely that some or most of the elected officials would be
black. From the white perspective, that was an outcome to be avoided at all

costs.

400 "The Revival of Keysville," Civil Liberties, (Fall 1987).
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Local whites claimed that blacks were irresponsible and incapable of
governing, and that they were motivated by a desire for power and revenge
against whites. The owner of a local nursing home in Keysville said that "black
people in this town can't even keep bread in their homes, much less keep up any
obligations to the city." Another white resident said that blacks were "racists"
and that their attempt to restore local government was "reverse discrimination.
They're trying to do to us what they say we did to them back in the 60s."401
Whites also feared that if the town were revitalized a majority black government
would tax them to pay for services which whites already had.

Emma Gresham, a retired school teacher and a leading force in Concerned
Citizens, tried to reassure the white community that it had nothing to fear from
new elections. "We have no anger in our hearts towards our white brothers and
sisters," she told a gathering at a local church. "All we want is a government
elected by the people, black and white, that can help bring this town back to life
and do something about the water and the sewerage and the other problems. If
we all come together, we can make it work."402 As for the charge that blacks

were looking for power, Gresham says they were simply looking for "a better life.

401 1d.; Atlanta Constitution, October 19, 1988; True Citizen, March 1, 1989.

402 The Dallas Morning News, January 29, 1989.
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I had never even thought about what we were doing in terms of trying to get
power."403 Aside from white resistance, the proponents of municipal
government faced other obstacles. Based on existing, and conflicting, deeds and
plats the exact location of the town boundaries was unsettled. State law also
provided that municipal elections must be conducted by elected officials
appointed by the local governing body. Since there was no governing body in
Keysville to make appointments, there was no way for an election to be held in
conformity with state law. In seeking a way out of this dilemma, and upon the
advice of an assistant state attorney general, blacks organized a town meeting to
which all residents were invited. The meeting voted to hold an election and
appointed two elections superintendents, one black and one white. January 6,
1986, was set as the date for the election.404

Candidates duly qualified for mayor and the five council positions; all
were black and all were unopposed. Since there was no need to hold an election,
the county probate judge administered the oath of office to the black candidates.
On the same day, however, several whites filed a suit in state court arguing that

the election had not been held in accordance with state law and that the

403 Time, "The Burden of Power," Time, August 7, 1989.

404 Gresham v. Harris, 695 F. Supp. 1179, 695 (N.D. Ga. 1988).
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boundaries of the town were unknown. The state court agreed and granted an
injunction prohibiting the blacks from taking office and from conducting any
more elections without strict compliance with state law.40

Concerned Citizens took another tack. They asked their representative in
the legislature to introduce legislation activating the town. Whites, for their part,
asked the representative to get the legislature to draw the boundaries to exclude
them from the town limits. But the legislator refused to get involved in the
controversy and took no action.

Concerned Citizens turned next to Governor Joe Frank Harris and asked
him to fill the vacant mayor and council positions, as he is authorized to do by
the state constitution. Harris refused, claiming that the town boundaries were
too uncertain to allow him to make appointments. He suggested that the
legislature enact a law requiring county officials to conduct special elections to
fill vacancies in municipal offices.

The legislature, under the urging of the legislative black caucus, passed
such a law in 1987 and authorized the board of registrars for the county to

prepare a list of voters for the election.4% After being advised by the attorney

405 1d.

406 Ga. Laws 1987, p. 178.
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general that the new statute was mandatory, Burke County officials prepared a
map designating the town's boundaries, and issued a call for an election in
Keysville to be held on January 4, 1988. The county attorney acknowledged that
setting the town boundaries had been "a problem," but said "we now believe that
the boundaries have been reasonably determined, and the election can go
forward."407

The new election procedures were precleared by the Department of
Justice, but, before an election could be held, the white plaintiffs again went to
state court and got another injunction against the pending election. According to
the state court, the boundaries of Keysville "were improperly determined" and
were still essentially unknowable. And although the state court order plainly
embodied a change in voting--the canceling of an election - the court nevertheless
concluded that the change was not subject to preclearance under Section 5.408

Emma Gresham and other members of Concerned Citizens, with the
assistance of the ACLU and Christic Institute South, filed a suit of their own in
federal court arguing that the state court order canceling the election could not

be implemented absent Section 5 preclearance. The court granted an immediate

407 Poole v. Gresham, No. 89-1564, Motion to Affirm, p. 7.

408 Poole v. Lodge, Civ. No. 85-V-414 (Sup. Ct. Burke Cty., December 31, 1987).
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hearing and on December 31, 1987, issued an injunction allowing the January
election to go forward.*?® "Either Keysville never existed," the judge said, "or you
do the best you can."410

White opposition, however, remained unabated. On the day of the
election several whites filed an action with the county board of registrars
challenging the eligibility of 41 voters on the grounds that the boundaries of the
town had not been determined and the residency of the voters could not be
established. The board of registrars dismissed the challenge, and there was no
appeal 411

There were two slates of candidates in the election, one supported by
Concerned Citizens and the other by those who opposed the restoration of
municipal government. Candidates on the two slates got almost the identical
number of votes, indicating that the voting was sharply polarized. Emma
Gresham was elected mayor, outdistancing her white opponent by ten votes.

Blacks were elected to four of the council positions, while James Poole, who had

409 Gresham v. Harris, 695 F. Supp. at 1181.
410 Atlanta Journal and Constitution, November 23, 1989.

411 In Re: Contest of Election Results of the Keysville Municipal Elections Held January 4, 1988,
Civ. No. 88-V-21 (Sup. Ct. Burke Cty., May 23, 1988).
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been endorsed by Concerned Citizens in an effort to include whites in the new
government, was elected to the fifth council seat.

After the election, whites challenged the results in state court alleging
once again that the boundaries of the town were indeterminable and that it was
impossible to ascertain who was a qualified voter or candidate. The contest was
denied and the state court affirmed the results of the election based on the map
and voters list prepared by the county registrar.412 Shortly thereafter, the federal
court issued a permanent injunction that the state court order "changed a
previously precleared practice and therefore should also have been
precleared."413

Whites in Keysville, however, pressed on with their opposition to
municipal government. "We're in it for the duration," vowed their lawyer.414
The white plaintiffs appealed the decision of the federal court to the U.S.

Supreme Court and tried to block the enforcement of various ordinances and

412 1d4.
413 Gresham v. Harris, 695 F. Supp. at 1184.

414 Dallas Morning News, January 29, 1989.
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annexations enacted by the newly formed government by filing suits in state
court. The city responded by removing the cases to federal court.41>

On May 29, 1990, the Supreme Court affirmed the lower court decision,
and on September 21, 1990, the federal court dismissed the state court ordinance
and annexation challenges. With entry of these court orders, the dispute over
municipal boundaries in Keysville was finally, irrevocably, over. And under the
leadership of Emma Gresham and the town council, Keysville blossomed.

The town started a junior city council program for young people, and
instituted programs to fight illiteracy and teen pregnancy. A small library was
begun in the temporary town hall. The county built a fire station just outside of
town, street lights were installed for the first time, and a new post office was
established. Streets have been paved. There is a new city hall, a clinic, and a
handsome playground and recreation center. And rising above it all is a
gleaming new water tower, dedicated in 1993 and a symbol of the town's
triumph over the dead hand of the past and the closed fist of more recent

times.416

415 Keysville Convalescent and Nursing Center, Inc. v. City of Keysville, Georgia, Civ. No. 188-184
(S.D. Ga.); Poole v. City of Keysville, Georgia, Civ. No. 188-183 (S.D.Ga.).

416 Atlanta Constitution, October 19, 1988; ACLU, "Reaffirmation or Requiem for the Voting

Rights Act?" (May 1995); The Dallas Morning News, January 29, 1989. The closed fist metaphor is
that of Judge John Minor Wisdom. See United States v. Jefferson County Board of Education, 372
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The changes that came to Keysville were nothing short of remarkable and
owed much to the spirit of local residents who persevered against the odds and
refused to succumb to the racial fears and distrust that had for so long gripped
the white community. The changes also had a lot to do with the increased
influence of the Georgia legislative black caucus which shepherded through state
legislation requiring officials to conduct town elections. And they had a lot to do
with the Voting Rights Act, and those who helped to enforce it, which prohibited
whites from blocking the efforts of blacks to participate in the governance of the

community in which they lived.

Butts County and the City of Jackson

Brown v. Brown

Brown v. Bailey

Jackson, the home of Georgia’s death row, is the county seat of Butts
County. According to the 1980 census, 43.5% of Jackson’s 4,133 residents were

black. In 1981, the ACLU filed suit in federal court on behalf of black citizens of

F.2d 836, 854 (5th Cir. 1966).
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Jackson challenging the failure to preclear annexations from 1966-1975 as well as
a majority vote requirement imposed by the Jackson Democratic Committee.41”

The city, which elected its mayor and five member council at-large, had
followed a policy since 1965 of annexing areas with white population, which
maintained the city’s white majority. For example, in 1970, the city annexed of
the town of Pepperton, which brought in 234 whites and only 35 African
Americans. Overall, between 1960 and 1970, 64% of the 853 persons annexed
into the city were white.

As a result of court orders, the city democratic committee disbanded,
which had the consequence of ending the majority vote requirement in city
elections. The defendants also agreed to submit all their annexations to the
Attorney General for preclearance.

In 1981, the Department of Justice refused to preclear two annexations
submitted by the city on the grounds that other land had been annexed since
1970, that had not been submitted under Section 5.418 In April 1982, the city
finally submitted to the Department of Justice 42 annexations since 1964 that had

never been precleared. The ACLU asked the Attorney General to object on a

47 Brown v. Brown. No. CV-81-198-MAC (S.D. Ga.).

418 James P. Turner, Acting Assistant Attorney General, to Alfred D. Fears, City Attorney, Jackson,
Georgia, January 12, 1981.
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number of grounds, including that the submissions understated the number of
whites annexed into the city, and the city had established a pattern and practice
of annexations to maintain the white majority.”#1° The Attorney General
requested additional information on two separate occasions, indicating that the
annexations were problematical, but on May 20, 1983, and despite their racial
impact, the Attorney General precleared the submissions.

The ACLU filed suit in 1984 on behalf of black voters challenging at-large
elections for the Jackson City Council as violating the Constitution and Section 2.
The lawsuit also challenged at-large elections for the three member Butts County
Board of Commissioners on similar grounds.#?0 Blacks had run for city and
county office but had always lost. One black candidate made it to a run off for
the county commission in 1982, but was defeated in the ensuing election.

In 1986, the city agreed to a plan for the city council consisting of five
single member districts, two of which were majority black. The plan was
implemented in the May 1986 election, and two blacks won seats on the city

council.

419 Neil Bradley, ACLU Southern Regional Office, to William Bradford Reynolds, Assistant
Attorney General, June 10, 1982.

420 Brown v. Bailey, No. CV-84-223-MAC (M.D. Ga.).
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The plaintiffs also reached an agreement with the county, expanding the
commission from three to five members, with all members elected by districts.
Although blacks were approximately one third of the county’s population,
because of the dispersion of the minority population, only one of the districts
was majority black. A special election was held in April 1985, and two black
candidates were elected, one from the majority black district and another from a
district with a substantial black minority.

The county board of education, whose members were appointed by the
grand jury, subsequently adopted the districts used by the county commission.

The board's plan was submitted under Section 5 and was precleared.

Duffey v. Butts County Board of Commissioners

In 1992, the new census showed the districts for the Butts County Board of
Commissioners and Board of Education were malapportioned with a total
deviation of nearly 25%. The general assembly enacted new districting plans
containing only one majority black district, but they were not precleared by the

April deadline and fell victim to the "poison pill" provision.
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The ACLU then filed suit on behalf of black residents on June 2, 1992,
seeking an injunction against further use of the malapportioned plans.#?!
Plaintiffs sought, and obtained, a preliminary injunction finding that the election
districts were "constitutionally malapportioned."422

One year later, on June 10, 1993, the parties entered into a consent decree
that retained five single member districts for both boards, reapportioned the
districts with minimal deviation, and established two majority black districts,
instead of the single majority black district that had been contained in the state
legislative plan. The agreement was precleared by the Justice Department in
August and on October 1, 1993, the district court ordered the new plan into

effect.

Calhoun County

Calhoun County Branch of the NAACP v. Calhoun County

Calhoun County, located in southwest Georgia, was named in honor of
U.S. Senator John C. Calhoun of South Carolina. Calhoun, architect of the

doctrine of state nullification, was twice elected vice-president of the United

421 Duffey v. Butts County Board of Commissioners, Civ. No. 92-233-3-MAC (M.D. Ga.).

4221d., Order, June 11, 1992.
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States but famously resigned the post in 1832, and returned to the U.S. Senate
where he championed the cause of states’ rights in debates with Daniel Webster.
Calhoun County was majority black and prior to passage of the Voting
Rights Act elected its county government from single member districts. As of
1962, only 145 blacks were registered to vote in the county, just 6% of the voting
age population. Butin 1967, after increased black registration under the act, and
faced with the prospect that one or more of its single member districts would
have a majority of black registered voters, the county switched to at-large
elections.#?3 And in doing so, it ignored the preclearance provisions of Section 5.
In 1979, black voters, represented by the ACLU, sued the board of
commissioners to enjoin its use of at-large elections for failure to comply with
Section 5. The plaintiffs also sued the board of education, whose members were
elected from districts, alleging the districts were malapportioned.#?* On January
30, 1980, a three-judge court ruled that the change to at-large voting had never
been submitted for preclearance, and enjoined its further use. Later that year a

consent order was entered creating five single member districts, two of which

423 Georgia Laws 1967, p. 3068.

424 Jones v. Cowart, Civ. No. 79-79-ALB (M.D. Ga.).
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were majority black, for both the county commission and the school board, with
the school board having two additional members elected at-large.

Following release of the 1990 census, black voters, represented by the
ACLU, again sued the county charging that its voting districts were
malapportioned in violation of one person, one vote.#?> On July 13, the district
court entered an order enjoining the upcoming primary election for the board of
education under the malapportioned plan. The parties then agreed upon a new
plan that complied with the equal population standard and maintained two of
the districts as majority black. The court entered a consent order directing
defendants to submit the plan to the Department of Justice for preclearance.42
The plan was submitted and precleared, and elections were held in 1992 under

the plan for both the board of education and the county commission.

Camden County and the Cities of Kingsland and St. Mary’s

Haywood v. Edenfield

Camden County has a long and documented history of racial

discrimination against African Americans. In 1978, the Treasury Department

425 Calhoun County Branch of the NAACP v. Calhoun County, Georgia, Civ. No., 92-96-
ALB/AMER(DF) (M.D. Ga.).

426 ]d., Order of August 26, 1992.
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conducted an investigation and found that the county was discriminating against
minorities in employment. The county’s workforce did not reflect its black
population, and minorities were relegated to jobs as laborers in the road
department.*?” The Department of Health, Education, and Welfare also
concluded that the county had fired two black school teachers in retaliation for
tiling allegations of discrimination, discriminated against blacks in awarding
professional non-teaching positions at the county high school, and overwhelming
assigned black students to lower, racially identifiable classes and tracks.48

In 1980, the City of Kingsland, one of the principal municipalities in
Camden County, had a population of 4,166, of whom 33.55% were black. Prior to
1976, local laws required that the mayor and four member council be elected
biennially to two year terms by plurality vote. In 1975, Kenneth E. Smith, a black
candidate, came within 17 votes of winning a plurality and being elected to the
council. It was the first time a black candidate had received a substantial number

of votes in a city election.

427 Bernadine Denning, Director, Office of Revenue Sharing, to E.B. Herrin, Jr., Chairman,
Camden County Board of Commissioners, January 30, 1978.

428 W. H. Thomas, Dir., Office for Civil Rights (Region IV), to David Rainer, Superintendent,
Camden County Schools, September 1, 1977.
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The next year, the city adopted numbered posts and staggered terms, and
implemented a majority vote requirement for city elections. The majority vote
requirement was formally adopted by the city in 1977, but neither it nor the 1976
changes were submitted for preclearance under Section 5.

The city did, however, seek preclearance in 1978 of another voting change,
the relocation of a polling place from city hall to a meeting hall owned by two
private, all white organizations, a local Woman's Club and the American Legion.
The Attorney General objected to the change, noting that the meeting hall was in
an inconvenient location for minority residents, there were no black poll workers
or managers at the site, and "members of the black community believe that the
use of the meeting hall as a polling place will deter black participation in
elections, and that other possible sites are available."4? After the objection, the
city moved the polling place back to city hall.

Black candidates, as could be expected, fared poorly under the city's
majority vote requirement. In the 1978 election, a black candidate won a
plurality of the votes for one of the council seat, but was defeated in the ensuing

run off.

429 Drew S. Days 111, Asstistant Attorney General, to the Hon. David M. Procter, Judge of Probate
Court for Camden County, August 4, 1978.
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In November 1981, black residents, represented by the ACLU, filed suit
against the city to compel submission of the 1976 and 1977 voting changes under
Section 5.430 The city agreed to stop using its majority vote requirement, and
submitted the remaining changes to the Justice Department. The district court
stayed the case and postponed the December 1982 elections pending the
Attorney General's decision.

In its submission, the city argued the changes were necessary to ensure
continuity in office and to avoid all council positions being held by persons new
to office. However, the city never submitted any evidence to the Attorney
General to support these claims. The city's alleged reasons for the changes were
even more questionable given that, in the 1975 election, two council members
and the mayor were reelected, and the only opposition against the mayor was
from an incumbent council member. There was also evidence that the city
violated the state's voter registration laws. In the December 1977 election, there
were 785 registered voters, and only those voters were eligible to vote in a run
off. Despite that, 800 registered voters were certified as eligible to vote in the run

off.

430 Haywood v. Edenfield, Civ. No. 281-142 (S.D. Ga.).
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On January 3, 1983, the Attorney General precleared the use of staggered
terms, but objected to the numbered post provision. He noted that
"implementation of numbered positions, in the context of racial bloc voting that
seems to exist in Kingsland, would effectively nullify the advantage to the
minority community of single shot voting and, thus, diminish their opportunity
to elect a candidate of their choice." He also took note of the city's decision to
return to plurality voting and emphasized that use of a majority vote
requirement "is not legally enforceable." 431

Plaintiffs requested the court to order a special election for the mayor and
four city council positions, arguing that all incumbents were elected under illegal
voting procedures. The court declined to cut the incumbents' terms short and
instead ordered that only two council positions be filled by special election
because those terms would have expired in December 1982, anyway.#3? The
court also required that ballot forms, instructions, and candidate qualification
procedures explicitly inform all registered voters that there was no anti-single
shot law, and that incumbency should not be noted on official forms to avoid

giving a benefit to those elected under an illegal system.

431 William Bradford Reynolds, Asstistant Attorney General, to John J. Ossick, Jr., Kingsland City
Attorney, Kingsland, January 3, 1983.

432 Haywood v. Edenfield, Order of March 7, 1983.
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Foreman v. Douglas

Prior to 1967, St. Mary's, another municipality in Camden County, had six
council members elected by plurality vote to staggered two year terms. A mayor
was elected by plurality vote to a one year term. In 1967, the city adopted
numbered posts and a majority vote requirement for council members, and a
majority vote requirement for the mayor. The city reenacted the changes in 1981,
which was an election year, but did not submit either the 1967 or 1981
enactments for preclearance under Section 5.

In 1980, St. Mary's had a population of 5,208 people, of whom 18.47% were
black. In the 1982 election, Gerald Roberts, a black former council member who
had been elected four times, received 45% of the vote in a four candidate race for
mayor. Although he received a plurality and would have won under the pre-
1967 voting system, he was forced into a run off and was defeated. Furthermore,
when Roberts vacated his council seat to run for mayor, no black person even
qualified for the vacant seat, underscoring the deterrent effect of the majority
vote requirement on black candidacies.

In November 1981, black residents, represented by the ACLU, filed a

lawsuit against St. Mary’s, seeking to enjoin use of the majority vote and
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numbered post requirements absent preclearance under Section 5.433 The city
submitted the changes, and the district court stayed the case pending the
Attorney General's decision. The city maintained that even if the changes were
rejected, its election scheme would still require a majority vote because the
language in the city's charter addressing elections was silent on the majority
versus plurality issue. The ACLU submitted comments urging an objection, and
pointed out that the Georgia Supreme Court had interpreted language similar to
that in the city's charter to require a plurality vote.#3* The ACLU further
highlighted the city's failure to provide important data regarding the racial
breakdowns of voter registration lists between 1971 and 1980, which indicated
that minority registration was depressed. The continued use of numbered posts
and a majority vote requirement, the ACLU argued, would have a negative racial
impact.

Nevertheless, the Attorney General precleared the changes without

explanation in September 1982.43 Given the Attorney General's approval, the

433 Foreman v. Douglas, Civ. No. 281-143 (S.D. Ga.).

434 Neil Bradley, Associate Director, ACLU Voting Rights Project, to William Bradford Reynolds,
Assistant Attorney General, May 28, 1982.

#35William Bradford Reynolds, Assistant Attorney General, to Stephen L. Berry, Esq., September
14, 1982.
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district court ordered municipal elections to be held on December 7, 1982,

bringing the litigation to a close.

Baker v. Gay

In February 1984, black residents, represented by the ACLU, challenged
Camden County's use of at-large elections for the board of commissioners and
the board of education. Under the county's system, members of both boards
were elected at-large by majority vote for two year terms. The plaintiffs argued
that the county’s at-large election system diluted black voting strength in
violation of the Constitution and the Voting Rights Act. The parties reached a
tentative agreement the day before trial, and entered a consent order resolving
the case in October 1985.4%¢ The agreement provided that both boards would be
elected from five single member districts, two of which were majority black.4”
In the August 1986, primary elections, one black candidate won a board of
education seat, and two black candidates won commission seats. Another black

candidate, the first named plaintiff, lost a third commission seat by three votes.

436 Baker v. Gay, Civ. No. 284-37, Order (S.D. Ga.).

437 1d., Order of October 7, 1985.

247



In April 1991, the county sought to change elections for the board of
commissioners by reducing the five single member districts to four, with a
chairman elected at-large.#3¥ The county also wanted board members to serve
four year staggered terms instead of two year terms.#3 However, there is no
record showing that the Attorney General ever approved these changes. In 1992,
the county attempted to get the legislature to enact In 1992, the county
attempted to get the legislature to enact a redistricting plan that did not contain
any majority black districts, but the county abandoned its efforts after the black
community raised objections. Then, in 1993, the county proposed a new
redistricting plan with one majority black district at 50.55%. The general
assembly passed the redistricting plan with the help of Rep. Charlie Smith of St.
Mary’s, even though the black community had no say in the drawing of the lines
and, for the most part, were completely shut out of the reapportionment process.
The county submitted the 1993 plan for preclearance and the last

correspondence from the Attorney General shows that the county had not

438 J. Grover Henderson, Attorney for Camden County, to Richard Thornburg, U.S. Attorney
General, April 3, 1991.

99,
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provided sufficient information for the Justice Department to render a
decision.#40

Today, the board of commissioners is composed of five members elected
from single member districts to four year staggered terms. As of 2006, although
the county populations is 20.1% African American, none of the commission
districts are majority black. The county board of education has five members,

one of whom is African American.

Carroll County

Wyatt v. Carroll County Board of Commissioners

The 1990 census showed that the six member board of commissioners of
Carroll County was malapportioned, with a total deviation of 45.7%. The
legislature had enacted a remedial plan but did not submit it for preclearance
until shortly before the April 27, 1992, deadline. The plan was not acted on by
the Department of Justice, and died as a result of the legislative poison pill.

The black population of Carroll County was approximately 15%, and
under the plan based on the 1980 census only one of the districts was majority

(51.41%) black. Under the plan enacted by the legislature based on the 1990

440 James P. Turner, Assistant Attorney General, to J. Grover Henderson, Attorney for Camden
County, May 24, 1993.
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census, however, none of the districts were majority black, and the percentage of
blacks in the previously majority black district was reduced to 47.3%.

The ACLU filed suit on May 1, 1992, on behalf of black voters in Carroll
County, alleging that the 1980 plan was malapportioned, and that the 1990 plan
was retrogressive because it eliminated the sole majority black commission
district under the pre-existing plan.#4! On June 10, 1992, the court enjoined the
regularly scheduled primary election for the board of commissioners, and ruled
that "it is undisputed, that the current districting system . . . is malapportioned in
violation of the Fourteenth Amendment’s one person-one vote guarantee."

Defendants then proposed a remedial plan in which one district was
majority black based on total population, but contained a black voting age
population of just 47.8%. Plaintiffs proposed an alternative plan with a 51.8%
black district, which included students living on the campus of West Georgia
College, many of whom were either non-residents, and thus not entitled to vote,
or unlikely to vote in elections held during the summer. Taking the student
population into account gave plaintiffs' proposed district an effective black

voting age population. The court, however, rejected plaintiffs' plan and ordered

441 Wyatt v. Carroll County Board of Commissioners, Civ. No. 3:92-CV-61-GET (N.D. Ga.).
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the defendants to submit their plan to the Attorney General for preclearance.442
On behalf of the NAACP and other black voters, the ACLU urged an objection to
the county's plan on the grounds that it was retrogressive compared to the
benchmark 1980 plan.#43 Despite the defect in the county's plan, the Justice
Department precleared it on August 24, 1992.

Charlton County

Smith v. Carter

About a third of Charlton County is taken up by the Okefenokee Swamp,
Seminole for "Land of Quaking Earth," which served in the 19th century as a
sanctuary for members of the Seminole Indian Tribe, as well as escaped slaves.
Even though blacks were almost a third of the county’s population, prior to 1985
no black person had ever been elected to the county commission or school board.

On August 29, 1985, the ACLU filed suit on behalf of five black voters of
Charlton County against the county commission and school board alleging that

at-large elections for both bodies diluted the voting strength of black voters in

421d., Order of June 18, 1992

443 Mary Wyckoff to Steven H. Rosenbaum, Department of Justice, June 24, 1992.
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violation of Section 2 and the Constitution.## The lawsuit also alleged that the
county had an egregious record of failing to comply with Section 5.

Prior to 1974, the board of commissioners consisted of three members
elected at-large from residential districts. In 1974, the general assembly passed
legislation that increased the board to five members, established numbered posts
and staggered terms, and eliminated residential districts. Although these were
changes in voting, the county implemented them at the elections in 1974 and
1976 without complying with Section 5. When the changes were finally
submitted in 1977, the Attorney General precleared the increase in the size of the
board but objected to the numbered posts and staggered terms:

Our analysis reveals that blacks have not been elected to the
Board of Commissioners of Charlton County under the
elective system established by Act No. 1222 ... and that
voting along racial lines is present in Charlton County.445

The county asked for reconsideration, but it was denied:

We have carefully considered the information you have
provided, but find that it fails to provide a basis for our

withdrawing the objections that were interposed. In
particular, we have reanalyzed voting patterns in the county

444 Smith v. Carter, Civ. No. 585-088 (S.D. Ga.).

45 Drew S. Days 111, Assistant Attorney General, to Honorable J.S. Haddock, Jr., Judge, Probate
Court, Charlton County, June 21, 1977.
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and find that our original conclusion, that racial bloc voting
exists, is still warranted.446

Despite the objection of the Department of Justice, the county refused to
comply and conducted elections in 1978, 1980, 1982, and 1984 using the objected
to numbered posts and staggered terms requirements.

In 1982, the Department of the Treasury notified the chairman of the
county commission that a discrimination complaint had been filed against the
county. After an investigation, the department found that “blacks are
substantially underrepresented” in the county workforce with only 1 out of 29
permanent employees being African American. The department concluded that

the County’s recruitment policies and practices, coupled
with the limited “active’ period for applications,
discriminates against blacks by limiting their knowledge of,
and opportunity to apply for positions in the County’s work
force. The County’s practice of hiring friends or relatives of
incumbent employees, given the predominantly white
composition of the County’s work force, limits the
opportunities for blacks to be considered once they apply.

The county denied the department’s findings but signed a five-year

compliance agreement. A follow-up investigation in 1983 found that “blacks still

remain underrepresented within the County’s work force . . . [and] are

46 Drew S. Days III, Assistant Attorney General, to Honorable ].S. Haddock, Jr., Judge, Probate
Court, Charlton County, August 29, 1977.
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predominantly concentrated in the service/maintenance positions.”4” A 1985
letter from the Treasury Department cited the County’s “slow progress in
tulfilling the hiring objectives of the Compliance Agreement,” and noted only
four of the County’s 35 full-time permanent employees were black.448

The county school board also had a record of failing to comply with
federal law. Although the Supreme Court outlawed segregation in 1957, the
Charlton County schools remained segregated until 1970, with 90.2% of the
county’s black students in all-black schools. Two of the county’s three schools
were all-white. The county also maintained separate bus routes, and assigned
children to buses based on race. In 1970, in response to a federal court order, the
county board of education, along with 81 other local school systems in the state,
finally adopted a plan to desegregate its public schools.#4?

Charlton County adopted at-large elections for its school boards in 1975

after the 1970 extension of the Voting Rights Act to replace a pre-existing system

447 Treadwell O. Phillips, Manager, Civil Rights Division, Office of Revenue Sharing, U.S.
Department of the Treasury to Jessie A. Crews, Jr., Chairman, Charlton County Board of
Commissioners, November 14, 1983.

48 Treadwell O. Phillips, Manager, Civil Rights Division, Office of Revenue Sharing, U.S.
Department of the Treasury to William Charter, Chairman, Charlton County Board of

Commissioners, February 15, 1985.

449 United States v. State of Georgia, No. CIV-12972 (N.D. Ga, 1969).
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of grand jury appointments.#30 The legislation also provided for numbered posts,
staggered terms, and a majority vote requirement. The Attorney General
objected to the changes in 1977 on the grounds that “fairly drawn single member
districts would give blacks a more realistic opportunity to elect a candidate of
their choice.”451 The District Court for the District of Columbia, however, in an
unpublished opinion, subsequently precleared the changes.4>2

The 1985 voting rights lawsuit against the board of commissioners and the
board of education was resolved by consent decree in December 1985, with the
defendants admitting their failure to comply with Section 5. A remedial plan
was agreed upon and adopted in 1986, creating five single member districts for
both the board of education and board of commissioners.*>3 Elections were held

that year and black candidates won a seat on each board.

450 Act No. 360 (1975).

! Drew S. Days |1, Assistant Attorney General, to J. S. Haddock, Jr. June 21, 1977.

452 Treadwell O. Phillips, Manager, Civil Rights Division, Office of Revenue Sharing, U.S.
Department of the Treasury to William Charter, Chairman, Charlton County Board of

Commissioners, February 15, 1985.

453 Smith v. Carter, Order of March 31, 1986.
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Clay County

Frank Davenport v. Clay County Board of Commissioners

Clay County, which is majority black, is one of the poorest counties in
Georgia, with more than 30% of the population living below the poverty level.
Located in the southwest corner of the state, on the Georgia-Alabama line, the
county traditionally elected its five member board of commissioners from single
member districts. No black candidates had ever been elected to the commission.

After passage of the Voting Rights Act, and the prospect that one or more
of its election districts might contain a majority of registered black voters, the
county abandoned its district system in favor of at-large voting in 1967. This
change allowed whites to continue to control the election of all members of the
board of commissioners. Although the switch to at-large elections was a change
in voting, the county failed to submit it for preclearance under Section 5.

In 1980, members of the local NAACP, represented by the ACLU, filed
suit challenging the county's at-large election system and the failure to comply
with Section 5.454 The three-judge court found a Section 5 violation, which

resulted in a return to the single member district system.43>

44 Davenport v. Isler, No. 80-42-COL (M.D. Ga.).

455 1d., Order of June 23, 1980.
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The 1990 census showed that the county commission districts were
malapportioned with a total deviation of 39.1 %. The general assembly enacted a
remedial plan in 1992, which called for new districts of substantially equal
population, three of which contained majority black voting age populations.

However, because the 1992 reapportionment legislation was not
precleared by the April 27, 1992, deadline, it was rendered void by a poison pill
provision. Since the county was without a constitutional districting plan, the
ACLU filed suit on July 10, 1992, seeking a remedial plan for the upcoming
elections.4%¢

Primary and general elections, however, were held in 1992 under the
malapportioned plan and all five districts elected county commissioners for four
year terms. When the general assembly reconvened for its 1993 session, it
enacted redistricting legislation that provided for districts identical to those in
the 1992 legislation, only this time the reapportionment bill contained no poison
pill provision.

In 1993, the general assembly enacted legislation changing the method of
selecting the Clay County school board members from grand jury appointment

to election from the same five single member districts used by the county

456 Davenport v. Clay County Board of Commmissioners Civ. No., 92-98-COL (JRE) (M.D. Ga.).
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commission. 47 However, the legislation also included a requirement that school
board candidates must possess a high school diploma or its equivalent.#58 The
change was submitted for preclearance but was objected to by the Department of
Justice:

In Clay County, only 37% of black persons age 25 and older
possess a high school diploma or its equivalent, compared to
69% of white persons age 25 and over, according to the 1990
census. State law generally does not appear to require or
endorse the proposed educational qualification and the existing
system of grand jury appointments to the school board has no
such requirement. Indeed, we understand that none of the three
black incumbents on the school board would meet this
requirement. In these circumstances, requiring that persons
who wish to run for the school board demonstrate that they
have a high school diploma or a GED equivalent would appear
to have a disparate impact on the ability of black voters in Clay
County to elect their preferred candidates.4>

In a consent decree adopted on June 2, 1993, defendants admitted that the
board of commissioner districts were “malapportioned in violation of the one
person-one vote requirement of the Fourteenth Amendment,” and agreed to

hold special elections in 1994, and to submit the newly enacted redistricting plan

457 This change came about as the result the adoption by Georgia voters of a Constitutional
amendment in 1992, mandating that school districts which utilized appointive systems change to
district election systems. See, Ga. Laws 1991, p. 2032; Ga. Const. Art. VIII, Sec. 5, Para. 2.

458 Georgia Laws, 1993, Act 8.

459 James P. Turner, Assistant Attorney General, to William H. Mills, October 12, 1993.
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for Section 5 preclearance. Plaintiffs agreed to “assist in the preclearance
process,” and preclearance was granted#60

Following adoption of the consent decree, the defendants sought
attorneys’ fees as the prevailing party. Plaintiffs were clearly the prevailing party
because they secured the adoption of constitutionally apportioned commission
districts, three of which were majority black, as well as the cutting short of the
terms of commissioners from four to two years. The court, however, ordered
fees awarded to neither party, ruling that, “[a]s incongruous as it may seem, it is
the Court’s view that in the situation above described there are two prevailing

parties in this case.”#61

Clayton & Fulton Counties and the City of College Park

In re the City of College Park

College Park, named for the finishing school and military academy
that once anchored the community, is just south of Atlanta and abuts
Hartsfield-Jackson International Airport. In 1977, the city had a seven

member city council, consisting of a mayor elected at-large and six council

460 Davenport v. Clay County, Order of June 2, 1993, p. 4.

4611(d.
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members elected from single member districts. The population at the time
was 26,835, and approximately 30% black. This was a significant increase
from the 15.4% minority population recorded by the 1970 census.

In October 1977, the city submitted a redistricting plan, as well as
some 32 proposed annexations, for preclearance under Section 5. The
Department of Justice objected to the redistricting plan, as well as 17 of the
32 annexations, noting that:

Voting in municipal elections appears to follow racial lines.
Under the districting plan adopted by the City there will be
a black majority in one of the six wards; Ward 2 will be 77
percent black in total population. Thus if voting is along
racial lines blacks under this plan will have the opportunity
to elect no more than one of the six council members elected
from single member districts, although they constitute
almost one-third of the City’s population. In addition, our
analysis reveals that this plan has a total deviation from
equal district population of plus or minus 15.8 percentage
points, and that it is possible to draw a plan creating two
districts with substantial black majorities that has a
significantly smaller total deviation.

With respect to the annexations. . . Our analysis reveals that
of the City’s population of 26,835, approximately 8,748 reside
in the annexed areas under consideration; of these,
according to the best estimates we have received,
approximately 98 percent are white. As a result, the City
without the annexed areas would have a population of
18,117 [sic] and would be approximately 43 percent black.
Thus the annexations have resulted in a dilution of the black
population from 43 percent to approximately 30 percent.
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Based on this analysis and that presented above with respect
to the redistricting, we must conclude that the annexations
significantly dilute the City's black population and that
College Park's electoral system does not minimize the
dilutive effect of these annexations.#62

By 1983, the black population of College Park had increased to
48.3%, but the 1980 census also showed the six city council districts were
malapportioned. The city adopted a redistricting plan and submitted it to
the Department of Justice for preclearance, but the Attorney General
objected because the plan fragmented the concentrations of black
population and created only one majority black district and five safe,
majority white districts (not including the at-large mayoral seat) for the
incumbents. Were the city apportioned in a racially fair manner, at least
two of the six districts would have been majority black.

In spite of the enormous increase in minority population, the
city appears to have made a conscious effort to maintain
effective minority voting strength at the level established in
1976. In doing so, the proposed plan increases the
fragmentation of the minority community in a manner that
adversely affects minorities by packing black population into
one district (District No. 2 at 90 percent black) and dividing
the rest of the black population concentration between four
other districts. Nor does there appear to be any legitimate

reason for the strangely irregular lines that meander
throughout census Block No. 319, a highly concentrated

42 Drew S. Days III, Assistant Attorney General, to George E. Glaze, City Attorney, City of
College Park, December 9, 1977.

261



black community. Such fragmentation and irregularity of
shape in the context of the voting patterns that exist in the
city and the fact that the city seems not to have welcomed
but, rather, to have avoided input from the black community
in the reapportionment process, are all probative of racial
purpose.63
The ACLU, at the request of black residents of College Park, met
with members of the city council and was able to secure a redistricting
plan that fairly represented minority voters. The new plan contained two

majority black districts, was submitted to the Attorney General, and was

precleared in February 1985.

Allen v. Reeves

On election day 2003, African American postal worker Tracey Wyatt
challenged a white incumbent, Ken Allen, for a city council seat representing
College Park’s Third Ward. In the ward’s south precinct, poll officials instructed
voters to deposit their ballots in the ballot box without removing the number
stubs attached to each one, a process which violated Georgia election law. A poll
watcher objected, but was rebuffed until the late afternoon, when College Park

Mayor Jack Longino intervened by contacting the city’s supervisor of elections.

463 William Bradford Reynolds, Assistant Attorney General, to George E. Glaze, Esq., December
12,1983.

262



The elections supervisor then instructed the Third Ward poll manager to tell
remaining voters to remove the number stubs from their ballots before casting
their votes. The Third Ward’s ballots, secured in their boxes, were then
transported to the College Park City Hall.

Unsure of what to do with the irregular ballots, the city sought advice
from the Fulton County superior court judge on call to manage election disputes,
who conducted an informal hearing. The Third Ward’s ballot boxes were then
opened with witnesses present and the 70 ballots with number stubs still
attached were segregated from the rest. The presiding judge then detached the
stubs from their ballots and invited poll officials to count the completed votes
with witnesses present. All told, 80 votes had been cast in the Third Ward'’s
south precinct: 71 for Tracey Wyatt, and nine for Ken Allen. Across the entire
ward, Wyatt prevailed by a margin of 181 to 140.

Allen then filed an election challenge in the Fulton County Superior Court
to discount the 70 ballots which had been cast with number stubs attached, and
to award him the city council seat.4¢ Wyatt, represented by the ACLU, argued
that granting Allen’s challenge would violate the Fourteenth and Fifteenth

Amendments and Article 2 of the Georgia constitution. A victory for Allen,

464 Allen v. Reeves, Civ. No. 2003-CV-77825 (Fulton Cty. Sup. Ct.).
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moreover, would encourage fraud by poll officials, and unjustly penalize voters
for mistakes made by election officials.

Wyatt further argued that granting Allen’s petition would violate Section
2 of the Voting Rights Act because statistics showed that even if every white
voter in the Third Ward went to the polls and voted for Wyatt without removing
the number stub, 74% of the discounted ballots would have come from minority
voters. By discounting the 70 ballots that had originally been incorrectly cast, the
court would be changing the results of an election in which a majority black
ward had chosen a black candidate. When reauthorizing the Voting Rights Act
in 1982, the U.S. Senate had warned against allowing an isolated incident of
misinformation or breakdown in polling procedures to dilute the vote in
minority communities.

Following a hearing, the Superior Court dismissed Allen's challenge and
upheld the election results. Employing what it described as a "legal fiction," it
held that the challenged ballots had not been actually cast until the election judge
separated the ballots from their number stubs. Thus, all the ballots were
properly cast and counted, and no violation of state law had occurred. A week
after the court issued its order, Tracey Wyatt was sworn in as a member of the

College Park City Council.
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Coffee County and City of Douglas

NAACP v. Moore

Presley v. Coffee County Board of Commissioners

Coffee County, with a population of nearly 22,000, a quarter of whom are
black, is located in the rural wire grass region of south central Georgia. In 1968,
the county abandoned grand jury appointments of school board members in
favor of at-large elections. Two years later, after the legislature authorized a
referendum on several school board issues, residents ratified the 1968 change to
school board elections, voted to reduce the number of board members from
seven to five, and changed the position of county school superintendent from an
appointed to an elected position. The 1968 and 1970 changes were all subject to
Section 5, but the county failed to seek preclearance. The county had also
adopted at-large elections for its five member county commission in 1960, prior
to passage of the Voting Rights Act.

In 1977, the ACLU filed suit on behalf of black voters challenging at-large
elections for the county board of commissioners, the board of education, and the
city commission of Douglas, the county seat, as diluting minority voting strength

in violation of Section 2 and the Constitution.4> The plaintiffs also sought to

465 NAACP Branch of Coffee County v. Moore, Civ. No. 577-25 (S.D. Ga.).
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require the board of education to comply with Section 5. The parties
subsequently entered into consent agreements in 1978, acknowledging that at-
large elections for each jurisdiction "denied plaintiffs and their class equal access
to the political system, in derogation for their rights [under the constitution and
the Voting Rights Act]." Five single member districts were established for the
commission and school board, but using different district lines. One district for
each body was majority black. The plan for the City of Douglas contained three
two member districts, one of which was majority black.

Based on the 1980 census, the three bodies were malapportioned.
However, despite repeated negotiations, the parties to the 1977 litigation were
unable to reach an agreement on remedial plans, and as a consequence the
malapportioned plans were used throughout the decade.

In 1992, the general assembly enacted identical redistricting plans for the
board of commissioners and board of education. The plans were not precleared
by the deadline set by the legislature, and accordingly died of a poison pill
provision.

In September 1992, black voters, who were 25.4% of the county
population, and nearly half the population in Douglas, again filed suit

challenging the malapportionment of the commission, the board of education,
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and the city council as violating Section 2, and the Constitution.4¢ Defendants
did not contest plaintiffs' assertion that the existing plans were malapportioned,
acknowledging that the election plan for the board of commissioners contained a
deviation of 39.2%, the plan for the board of education 21.72%, and the plan for
Douglas 34.9%.467

Because the July 21, 1992, primary elections had already been held for the
board of commissioners and the board of education under the malapportioned
plans, plaintiffs moved to enjoin the general election or require special elections
under a properly apportioned and precleared plan. On October 29, 1992, the
district court refused to enjoin the pending November elections, but indicated it
would require a special election once proper plans had been enacted and
precleared. The county submitted the 1992 legislative plan and it was precleared
by the Department of Justice on January 19, 1993. Plaintiffs contended, however,
that the plan violated Section 2 because it packed black voters in one district and
fragmented them in other districts.

Prior to trial on the Section 2 vote dilution claim, the parties reached an

agreement on redistricting plans for the commission and board of education

466 Presley v. Coffee County Board of Commissioners, Civ. No. 592-124 (S.D. Ga.). The 1977 case,
NAACP v. Moore, was consolidated with the Presley case on October 28, 1992.

467 1d., Plaintiffs' Opposition to Defendants’ Motion to Adopt Reapportionment Plan, p. 2.
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which created one district with a 65.72% black voting age population (BVAP),
and a second district with a 27.22% BVAP. The court signed the consent decree
revising the legislative plans on March 16, 1994, and the plans were precleared.468

Following the 1990 census, the City of Douglas adopted a plan which
packed black voters into a single district, but it was unable to get the plan
precleared. Subsequently, on October 7, 1993, the parties to the 1992
malapportionment litigation submitted a consent order to the court enjoining the
upcoming elections. The city sought to expand the six member city commission
by one member, but the court declined to accept that change. After a trial date
was set, the city agreed to a plan containing six districts, three of which were
majority African American.

As is evident from these events, Section 5 proved to be an important tool
in helping to dismantle election districts in Coffee County that unfairly diluted

the political influence of minority voters.

468 Deval Patrick, Assistant Attorney General, to Keith H. Solomon and Sidney Cottingham, April
22,1994,
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Colquitt County and the City of Moultrie

Cross v. Baxter

When Congress amended and extended the Voting Rights Act in 1982, one

of the cases it relied upon was Cross v. Baxter,4%° a challenge to at-large elections

in Moultrie, Georgia - the Colquitt County seat - brought by black residents
represented by the ACLU. Despite evidence of discrimination and lack of equal
access to the political process, the district court dismissed the complaint. The
court of appeals, citing evidence of vote dilution that had been ignored or
discounted by the district court, reversed and remanded.*”® The district court,
however, once again dismissed the complaint.

A second appeal was taken, but this time the court of appeals affirmed. It
held that plaintiffs had not shown that town officials were "unresponsive to the
particularized needs of the Black residents."4”! Plaintiffs petitioned the Supreme
Court for review, and based on the intervening amendment of Section 2, the
Court vacated the decision and sent the case back to the district court for yet

another trial under the new "results" standard.#’2 The Senate report

49 Civ. No. 76-20 (M.D. Ga.).
470 Cross v. Baxter, 604 F.2d 875 (11th Cir. 1979).
471 Cross v. Baxter, 639 F.2d 1383 (11th Cir. 1981).

472 Cross v. Baxter, 460 U.S. 1065 (1983).
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accompanying the 1982 amendments expressly provided that proof of
unresponsiveness of elected officials was not a prerequisite for a Section 2
violation. The report further noted that the case from Moultrie "was rejected,
even though the evidence showed pervasive discrimination in the political
process."473

On remand, and in light of the amendments of the Voting Rights Act, the
City of Moultrie capitulated and agreed to the adoption of district elections. But
the price it exacted from the plaintiffs was a plan that packed nearly every black
city resident (91%) into a two member district. Rather than prolong the litigation
before a district court judge who had twice dismissed their complaint, plaintiffs
agreed to the settlement, which clearly reflected the deep and continuing racial
polarization in the city.4”* Elections were held under the new plan in May 1985,

and two black candidates were elected to office.

4731982 U.S.C.C.A.N. 39.

474 Cross v. Baxter, Order of July 24, 1984.
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Cook County

Jones v. Cook County

Located along Interstate 75, halfway between Macon, Georgia, and
Jacksonville, Florida, Cook County had a population of 13,456 in 1990. The
county’s history of voting discrimination against its 30% African American
population included the adoption, in 1967, of at-large elections to minimize black
influence in elections. In 1982, the Attorney General objected to annexations by
the county seat of Adel because of their potential to dilute black voting strength:

Our analysis shows that, assuming the data presented by the
City to be accurate, the annexations in question would seem
to result in an overall dilution in the black voting strength of
between 2.5 and 3 percent, a significant reduction in view of
the apparent existence of racial bloc voting in the City.475
The Attorney General withdrew his objection in 1983, following a change in the
method of elections in Adel.

A vote dilution lawsuit filed by local residents in 1984 was settled by the

adoption of five single member districts for both the Cook County board of

commissioners and board of education.#’¢ One of the districts for each body was

majority black.

475 William Bradford Reynolds, Assistant Attorney General, to Howard E. McClain, June 29, 1982.

476 Cook County Voter Education Project v. Walker, Civ. No. 84-044-VAL (M.D. Ga.), Order of
July 11, 1985.
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Based on the 1990 census, the districts were malapportioned, with a total
deviation of 25.23%. The ACLU filed suit in 1994 on behalf of black voters
challenging the malapportioned districts for both the commission and the board
of education as violating Section 2, Section 5, and the Constitution.#”” In a hearing
on December 19, 1995, county officials agreed that “the relevant voting districts
in Cook County are malapportioned in violation of the equal protection clause of
the fourteenth amendment to the United States Constitution.”#”8 A consent decree
allowed sitting commission members to retain their seats but implemented a new
plan, correcting the malapportionment for the 1996 elections. Based on 1990
census figures, the new plan maintained the existing majority black district at

65.45% and created a second district with a 52.02% black population.

Crawford County

Thomas v. Crawford County

In 2002, the ACLU filed suit on behalf of voters in Crawford County

alleging that election districts for the board of commissioners and board of

477 Jones v. Cook County Board of Commissioners, 7:94-cv-73-(WLS),(M.D. Ga. filed June 3, 1994).

478 Jones v. Cook County Board of Commissioners, Civ. No. 7:94-cv-73 (WLS), Order, December
19, 1995.
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education were malapportioned.*”® Both boards consisted of five members
elected from five identical single member districts, two of which were majority
black.#80 A sixth member was appointed to the board of education by its
members. The total deviation among the districts was 73.63%, and plainly
unconstitutional under one person, one vote.

Failed efforts by the legislature and local officials to cure the
malapportionment had a convoluted history. After the 2000 census was released,
the board of commissioners adopted an ordinance reducing the number of single
member districts for the board from five to four, with the chairman elected at-
large. The Georgia General Assembly enacted a plan based on the ordinance,
and it was submitted to the Department of Justice for preclearance under Section
5.

The board of commissioners, alleging that it was unaware that the new
plan reduced the number of districts, later rescinded the ordinance and asked the
Department of Justice to deny preclearance to the proposed four district plan.
The department issued a letter on April 29, 2002, stating that it would take no

action on the submission in light of the letter from Crawford County officials

479 Thomas v. Crawford County, Georgia, 5:02 CV 222 (M.D.Ga.).

480 The county adopted single member districts as a result of Section 2 litigation brought in 1984.
Raines v. Hutto, 84-321 (M.D.Ga.).
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stating that they no longer wished to implement the submitted plan. The general
assembly also passed legislation reducing the number of single member districts

for the board of education from five to four, but Governor Roy Barnes vetoed the
bill on May 22, 2002.

Plaintiffs brought suit when it became apparent that the 2002 elections
would be held under the malapportioned plan. They sought, and were granted,
summary judgment and a preliminary injunction preventing elections from
taking place under the unconstitutional plan. The court then held a remedial
hearing to fashion a court ordered remedy. Plaintiffs argued for the maintenance
of the two majority black districts. The court reviewed plans from the plaintiffs
and the county, and adopted a court ordered plan consisting of five single

member districts, two of which were majority black.

Coweta County

Rush v. Norman

Coweta County, west of Atlanta, is named for the tribe headed by Chief
William McIntosh of the Coweta Tribe of the Creek Indian Nation, "the half-Scot,
half-Creek" who relinquished lands to the federal government in the 1825 Treaty
of Indian Springs. McIntosh was later slain by an irate group of fellow Creeks at

his home on the Chattahoochee River.
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In October 1983, the ACLU wrote a letter on behalf of the local NAACP
branch to the members of the general assembly from Coweta County advising
them that at-large elections for the county commission, the board of education,
and the board of aldermen of Newnan, the county seat, were likely in violation of
the Voting Rights Act. In response, a five district plan was adopted for the
county commission, one of which was majority black. A plan was also adopted
for the board of education containing five single member districts, one of which
was majority black, and two at-large seats.

The City of Newnan also enacted a new election plan. It increased the
membership on the board of aldermen from four to six, and provided for four
members elected from single member districts, one of which was majority black,
and two members elected at-large. Blacks, who constituted 45% of the
population of Newnan, opposed the plan because it did not fairly reflect
minority voting strength. The plan was submitted to the Attorney General for

preclearance, who objected to it in August 1984:

Our review of the information available to us indicates that racially
polarized Votinig exists in the City of Newnan and that no black
ever has been elected to the city council, even though six blacks
have been candidates for council positions since 1970. Our analysis
reveals that the submitted plan provides for one district in which
black voters would appear to have a realistic opportunity to elect a
representative of their choice.

In evaluating the purpose underlying the proposed changes we

note at the outset the submission’s statement that the proposed
changes were initiated in response to a letter from representatives
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of the minority commumt%/ seeking a meeting to discuss possible
changes in the existing at-large method of election. Our
information, however, is that the city has made no effort to solicit
inﬁut or suggestions from the members of the minority community
who sought the change. Nor has the city adequately justified the
method chosen.

In that regard, our analysis shows that a plan with compact
districts which recognize communities of interests likely would
provide two districts in which minority voters could elect
representatives of their choice. In fact, we understand that the city
considered alternatives which would have had exactly that result
but rejected all of them in favor of a plan that unnecessarily divides
the city's minority residential areas into three districts, thereby
affording minorities an effective majority in only one district. Ina
locality with a history of racial bloc voting, such as seems to exist in
the City of Newnan, such fragmentation of minority residential
areas has the effect of diluting the black voting strength.48!

Because of the objection, the method of elections for the city reverted back
to the preexisting at-large system.

In September 1984, the ACLU filed suit on behalf of black residents of
Newnan challenging at-large elections for the board of aldermen. They also
moved to enjoin the October 30, 1984, city elections.*82

The parties subsequently agreed upon a plan providing for four aldermen
elected from single member districts, two of which were majority black. In
addition, the number of aldermanic positions was increased from four to six,

with the two additional members elected from two voting districts consisting of

481 William Bradford Reynolds, Assistant Attorney General, to A. Mitchell Powell, Jr., August 31,
1984.

482 Rush v. Norman, Civ. No. C84-150N (N.D. Ga.).
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the combination of the two majority white and the two majority black districts.
The agreement also provided for a special election to be held on March 19, 1985,
at which a black alderman was elected from one of the single member majority
black districts. Today, the mayor pro tem is a black female who was elected from
one of the majority black districts. Thus, Section 5 has played an obvious and

critical role in ensuring racially fair elections for the City of Newnan.

Crisp County

Dent v. Culpepper

Based on the 1980 census, Cordele, the county seat of Crisp County, had a
population of 10,914 people, a majority (53.37%) of whom were black. The city
had a commission-manager form of government with five commissioners elected
at-large by majority vote. Only 32.6% of black residents were registered to vote
and voting was racially polarized. Prior to 1964, no black person had even run
for city commission. In 1974, a black candidate won a plurality of votes but lost
in a run off to a white candidate. As late as 1986, only one black person, A.J.
Rivers, had ever won a seat on the city commission, and he had run unopposed.

In October 1986, black residents, represented by the ACLU, filed suit

against the city challenging its at-large elections as diluting minority voting
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strength in violation of the Constitution and Section 2.483 The following year,
plaintiffs filed a motion for a preliminary injunction to enjoin the pending
commission elections. A hearing, which lasted three days, was held on the
motion during which plaintiffs put up an abundance of evidence of past and
continuing discrimination in the city and the county: no black person had ever
been elected probate judge, sheriff, clerk of court, or to the Democratic Executive
Committee in the county; no black person was elected to the six member Crisp
County Board of Education until the late 1970's; no blacks were elected to the
county commission until the creation of a majority black district in 1984; between
1976 and 1986, the county appointed 237 persons as poll managers for county
elections, none of whom were black; from 1950 to 1986, the city commission
appointed 94 poll managers for city elections, none of whom were black; no black
person from the county had ever been elected to the Georgia House of
Representatives or Senate from a district which was, in whole or in part, within
the city limits; African Americans in the city and county historically had been
discriminated against in the areas of education, housing, and public
accommodations; there were no public high schools for blacks in the county until

1956, and it was not until the 1970-71 school year that the city was forced by

483 Dent v. Culpepper, Civ. No. 86-173-ALB-AMER (M.D. Ga.).
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federal court order to desegregate the public schools; 55% of the city's white
residents graduated from high school while only 26% of black residents had high
school diplomas; the city maintained racially segregated cemeteries; housing
projects remained segregated until the mid-1970's; the county courthouse, polling
places, public parks, and other public accommodations were segregated; the
local NAACP chapter had no white members; the city had two American Legion
posts, one white and the other black; the Lions and Rotary clubs were all white;
demonstrators picketing a restaurant in Cordele that refused to serve blacks were
attacked by whites on two separate occasions in July 1965; the per capita income
for white city residents was $7,122, but only $2,362 for blacks; a majority of the
city's black residents lived below the national poverty level while only 9% of
white residents lived below that level; and according to plaintiffs' expert, Dr.
Peyton McCrary, Cordele adopted a majority vote requirement in 1964 with the
specific purpose of diluting the voting strength of black voters. Additionally,
Crisp County, which had single member districts for county commission
elections, adopted at-large elections shortly before the Voting Rights Act was

passed.484

484 McDonald (2003), p. 131.

279



Despite the evidence of a Section 2 violation, the court denied the plaintiffs
motion for a preliminary injunction. It held "[e]ven assuming that the Plaintiffs will
eventually be entitled to the relief they seek . . . the court refuses to 'act in haste' under
the present circumstances."#> The following year, and after two years of litigation, the
parties entered into a consent decree which established four single member districts for
the city commission, with a fifth member, the chair, elected at-large.*%¢ Two of the
districts were majority black. The plan was implemented at the December 1988 election.

Dekalb County

In re the City of Decatur

The City of Decatur, which is six miles east of Atlanta's central business district,
is the Dekalb County seat and the second largest city in the Atlanta metropolitan area.
The city has operated under a commission-manager form of government since 1920,
and in the early 1980's the governing body consisted of a mayor and four
commissioners elected at-large. Although 41.7% of Decatur's 18,404 residents were
black, no African American had ever been elected to city government.

In the fall of 1983, black residents of Decatur, with the assistance of the ACLU,
prepared and presented a reapportionment plan to the city utilizing single member
districts. In the event voluntary redistricting was not successful, the ACLU planned to
bring suit on behalf of black voters. The redistricting plan was rejected by the mayor

and city commissioners, but the members of the local legislative delegation were more

485 Dent v. Culpepper, Order of November 23, 1987.

486 Id., Order of September 21, 1988.
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receptive to municipal reapportionment. Public hearings were held by the legislators in
November 1983, at which several proposed plans were presented by various
community groups.

The local delegation settled on a plan providing for two, two member
commission districts with the mayor elected at-large. One of the two seat districts was
majority black. The plan was enacted by the general assembly at the close of the 1983
legislative session, and elections were held in 1984. For the first time in the city's

history, an African American was elected to city office.

Maher v. Avondale Estates

Located just two miles east of the City of Decatur, the DeKalb County seat, the
town of Avondale Estates has long been a predominantly white enclave in an area that
became mostly non-white. The 1970 census reported that only two of the city's 1,735
residents were black. Ten years later there were 26 blacks out of 2,589 residents.

One of the mechanisms employed to exclude black homeowners was a municipal
ordinance, adopted in 1967, that prohibited the display of yard signs and thus limited
information about real estate available for purchase. This technique was common in
predominantly white neighborhoods that sought to avoid residential integration, but it

was seldom imposed by law.

281



Although patently unconstitutional, ¥’ the ordinance remained unchallenged
until the summer of 1998 when two days before a primary election, Avondale Estates
residents Tanya Greene and Sean Maher placed a campaign sign on their front lawn in
support of a candidate for superior court judge. Like Ms. Greene, the candidate was an
African American who had devoted much of his professional career to representing
indigent persons facing the death penalty. The sign was removed by the city clerk on
her lunch break the next day.

Avondale Estates resident Laurie Hunt made a yard sign criticizing the city for
not discharging the city manager for making racial comments on the job. The city
manager, who was also the police chief, was accused of saying "[t]he police officer's
uniform patch would look better if it had a nigger on the patch with a noose around his
neck." The city hired the former county district attorney to investigate the accusation.

He concluded that he could not determine the exact phraseology and context of the
comment, but that "the words 'nigger' and 'noose' were said."4# The city council fined
the police chief $5,000.00, but did not discharge him. When the city manager/police

chief saw Ms. Hunt's sign, he "stopped at the police department" and asked an officer to

487 Linmark Assoc. Inc. v. Township of Willingboro, 431 U.S. 85 (1977)(ban on residential "for sale" signs
unconstitutional); Ladue v. Gilleo, 512 U.S. 43 (1994)(total ban on political signs unconstitutional).

488 Investigative Report of Allegation of Racial Discrimination, Prepared for the Mayor and The Board of
Commissioners, City of Avondale Estates, Georgia, August 15, 1998, p. 3.

#91d., p. 28.
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"just stop and ask the people to remove the sign."** Eventually, three squad cars
arrived and Ms. Hunt was issued a citation with a potential $100 fine.

According to the city, these citizens had violated the ordinance that banned all
yard signs. However, not only was the ordinance unconstitutional, it was selectively
enforced.

In 1998, several city residents, joined by a real estate agent and represented by
the ACLU, filed suit against the city alleging that the ordinance was unconstitutional 49!

In discovery, plaintiffs learned that no version of the sign ban had been in place before
the effective date of Section 5, and that the 1967 ordinance and subsequent amendments
had never been submitted for preclearance under Section 5. The regulations for
implementing Section 5 include as an example of covered changes "any change affecting
the right or ability of persons to participate in political campaigns" enforced by a
covered jurisdiction.#? The complaint was amended to include a Section 5 violation.

After suit was filed the city adopted a moratorium on enforcing the ordinance,
and after plaintiffs filed for summary judgment the ban was repealed insofar as it
applied to political and "for sale" yard signs. For the general election in 2000, residents
could display political signs - without fear of police interference - for the first time in

three decades.

4% Maher v. Avondale Estates, Ga., No. 1:00-CV-1847 (N.D.Ga. July 20, 2000), Plaintiffs' [First] Motion for
Summary Judgment, Exhibit 11, p. 21, filed October 20, 2000.

491 Maher v. Avondale Estates, Ga., No. 1:98-CV-2584 (N.D.Ga. September 4, 1998); refiled and assigned
No. 1:00-CV-1847 (N.D.Ga. July 20, 2000).

49228 C.F.R. § 51.13(K).
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Though the main problem - the total ban on political yard signs - was resolved in
plaintiffs' favor, the city amended its ordinance six times during the litigation
continuing to create other issues regarding size, setback regulations, and unequal
treatment based on content. When the district court eventually issued an order on the
remaining issues, it concluded that Section 5 did not cover political signs.4%

Plaintiffs' motion for reconsideration was denied on February 9, 2006.

Dodge County

Brown v. McGriff

Eastman, the seat of Dodge County, is a rural town of 5,440 residents, of whom
37.4% are black. In 1987, black residents, represented by the ACLU, challenged the at-
large method of electing the five member city council as diluting minority voting
strength in violation of the Constitution and Section 2.4%* The city agreed to settle the
litigation, and the parties entered into a consent decree providing for elections from

single member districts.4%

493 Maher v. Avondale Estates, Ga., Order of March 31, 2005, pp. 74-79.
494 Brown v. McGriff, Civ. No. 387-019 (S.D. Ga.).

49%5]d., Order of August 1, 1988.
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Dooly County

McKenzie v. Giles

The three member board of commissioners and five member board of education
of Dooly County were traditionally elected from single member districts. As with many
other Georgia counties, following enactment of the Voting Rights Act in 1965, Dooly
County abolished its district systems in favor of at-large voting in 1967, and it ignored
the preclearance provisions of Section 5.

Black voters of Dooly County, represented by the ACLU, filed suit against the
board of commissioners in 1979, and later amended their complaint to include the board
of education, alleging that the at-large systems for both boards had been implemented
in violation of Section 5, and diluted black voting strength in violation of Section 2.4%
Although blacks were 50.7% of the population of the county according to the 1970
census, prior to the filing of the lawsuit no black person had ever been elected or
appointed to either board.

After the lawsuit was filed, the county submitted the 1967 voting changes for
preclearance, but preclearance was denied by the Department of Justice, which said:

Our analysis indicates that a fairly-drawn single-member district
system would probably contain at least one district with a
population majority of blacks. Analysis of precinct returns
demonstrates that voting in Dooly County generally follows racial
lines, at least to the extent of rendering very improbable the

election of a black candidate for County Commission in the context
of at-large elections.*”

4% McKenzie v. Giles, No. CIV-79-43 (M.D. Ga.).

497 Drew Days IlII, Assistant Attorney General, to John C. Pridgeon, Esq., July 31, 1980.
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After the election, the parties entered into consent decrees providing for single member
district voting plans for future elections of the board of commissioners and the board of
education.4%8

In 1981, the general assembly adopted legislation to implement the settlement
decree, and it was precleared by the Attorney General. However, at the time the voting
districts were drawn, the 1980 census was not available and data from the 1970 census
was used. The 1980 census showed that the districts were severely malapportioned,
with a total deviation for the board of commissioners of 25.96%, and 51.45% for the
board of education. Black residents of the county asked members of the local legislative

delegation to seek enactment of a new redistricting plan, but they took no action.

McKenzie v. Dooly County

In June 1986, black voters, again represented by the ACLU, filed suit in federal
court challenging the county's voting districts as violating the Constitution and Section
2.49 Blacks were a minority of the voting age population in each of the three county
commission districts, thereby giving whites the ability to control the outcome of
elections in all three districts. The commission district with the largest black population
was also overpopulated with a deviation of 15.9%. The situation in the five districts for
the board of education was similar. Only one district had a majority black voting age

population, and it was overpopulated by 33.3%.

4% McKenzie v. Giles, Order of July 5, 1980.

499 McKenzie v. Dooly County, Georgia, No. CIV-86-95 (M.D. Ga.).
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In August 1986, the court enjoined further elections under the malapportioned
plans and ordered the development of new plans, finding that, "[i]n this case
defendants have not put forth any legitimate considerations for the population
disparities. Counsel for the defendants has quite candidly admitted that the population
tfigures as presented by plaintiffs show that the voting districts are malapportioned.">00
The case was settled the following month with the creation of a five district plan for
both boards which included two majority black districts, with black populations of
69.01% and 60.09%. A special election was held in November 1986, and blacks were

elected to both the county commission and board of education.

Granville v. Dooly County

Dooly County's redistricting problems continued into the 1990s. The new census
showed the districts for the board of commissioners and board of education were
malapportioned with a total deviation of 34.8%. The general assembly enacted a
remedial plan, but it was not precleared by April 27, 1992, and was killed by a poison
pill provision. In October 1992, the ACLU again filed suit challenging the existing plan,
and the parties quickly agreed to a settlement. The new plan corrected the
malapportionment and increased the number of majority black districts from two to
three.>01 The settlement also set aside the July 1992, primary, halted the November 3,

1992, general election, and called for a special election to be held in December under the

500]d., Order of August 8, 1986, pp. 3-4.

501 Granville v. Dooly County, No. CIV 92-378-1(M.D. Ga.).
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new plan. The parties further agreed that the defendants would ensure that the new

plan would be enacted by the general assembly in 1993.

Shaw v. The State

The activities of the ACLU in Dooly County also led the organization to defend
the rights of black citizens in other arenas. In 1981, Tom Shaw, a Dooly County voter
and plaintiff in previous ACLU litigation, was indicted for aggravated assault, robbery
by force, and simple battery upon a Dooly County deputy sheriff. At his first trial, he
was represented by private counsel, and a mistrial was declared when the jury could
not reach a verdict. At the time of his retrial, his private attorney was out of the state
and not available. Over Shaw’s objection he was tried without his attorney and without
the presence of one witness who had given exculpatory testimony at the first trial. The
retrial resulted in a guilty verdict, and Shaw, who had no prior felony convictions, was
sentenced to 30 years imprisonment.

The ACLU began representing Shaw at this point because it felt he was being
retaliated against for his voting rights activities. After extensive hearings, the superior
court judge denied Shaw's motion for a new trial, and an appeal was taken to the
Georgia Court of Appeals.5? In September 1982, that court affirmed. The ACLU then

petitioned the Georgia Supreme Court, and it agreed to review the case. Oral argument

502 Shaw v. The State, 163 Ga. App. 615 (1982).
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was held in January 1983, and in June the Court reversed the convictions and
sentences.503

Shaw was tried for a third time in August 1983, and found guilty. (The ACLU
did not represent him at the retrial). He was sentenced to serve 15 years, instead of the
30 years imposed after the second trial, but that sentence was reduced to 12 years by the

State Sentence Review Board.

Dougherty County and the City of Albany

Mathis v. Whittington

Whittington v. Mathis

Wright v. City of Albany

Albany, the county seat of Dougherty County, sits on the banks of the Flint River
in southwest Georgia. During the 1960s it was a caldron of civil rights activity. Over a
two year period hundreds of men, women, and children who participated in a series of
massive civil rights demonstrations, known as the Albany Movement, were arrested
and jailed. Four homes where voter registration organizers were staying were riddled
with bullets in the summer of 1962. Days later, someone fired three shotgun blasts into
the home where Charles Sherrod, a leader of the movement, was sleeping.504

More than a decade later, local blacks sued the city over its use of at-large

elections, which they contended diluted black voting strength. In an opinion written in

503 Shaw v. The State, 251 Ga. 109 (1983).

504 For an account of the Albany Movement, see John Lewis, Walking with the Wind: A Memoir of the
Movement (New York: Simon and Schuster, 1998), 186, 191.
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1977, striking down the at-large system, the court made detailed findings showing that
the city remained significantly polarized on racial lines. The city functioned "in every
respect . . . as a racially segregated community." Schools, voting, the library, the city
auditorium, tennis courts, swimming pools, public housing, juries, municipal
employment, taxicabs, theaters, and city buses were segregated. The Democratic Party
was "in the hands of an all-white committee." The black community "has just never had
the opportunity or been permitted to enter into the political process of electing city
commissioners." The challenged system, the court found, was "winner take all" and was
unconstitutional.’% The at-large elections were replaced with a mayor-commission
form of government, consisting of six wards and a mayor elected at-large. The new
system provided blacks for the first time an opportunity to elect candidates of their
choice to the city government. But vestiges of the old racial divisions remained.

In August 1984, three candidates from Ward 2 vied for a seat on the Albany
Board of Commissioners. The white incumbent, Joe Whittington, and a black
challenger, Henry Mathis, got the most votes, but neither received a majority required
for election. A run off was held in September, during the course of which Mathis
learned that poll workers at one of the majority black precincts were denying people the
right to vote if they had not voted in the August primary. Under state law, to vote in a
run off a voter must have been eligible to vote in the preceding election, but there is no

requirement that the voter actually voted in the prior election.

505 Paige v. Gray, 437 F. Supp. 137, 153-58 (M.D. Ga. 1977).
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Mathis complained to the election superintendent that eligible voters were being
turned away, and the practice was stopped. Between 14-18 voters had been improperly
denied the right to vote, and Mathis and election officials contacted most of them and
they voted later in the day. But four electors were never located and thus never voted.
As fate would have it, Mathis lost the run off by two votes (900 to 902). Had the four
voters who were improperly turned away been allowed to vote, the outcome could
have been different.

Mathis, represented by the ACLU, filed an election challenge with the board of
commissioners. The board denied the challenge by a vote of 3 to 2, and did so strictly
along racial lines. The three white commissioners who voted in the majority were of the
view that the voters who were turned away had "forfeited" their votes by not filing a
complaint on their own behalf with the election superintendent. Mathis appealed to the
Superior Court, and after a hearing it granted the challenge and ordered a new
election.’% The incumbent appealed and the Georgia Supreme Court affirmed on
January 3, 1985.5%7

A new run off election was held in February, but as often happens to successful
challengers, Mathis was defeated. Mathis later ran again for the city council, and was
elected.

As black participation in governmental affairs increased, so did white flight from

the city. In 1980, blacks were 47.6% of the population, but by 2000, the black population
y pop y pop

506 Mathis v. Whittington, Civ. No. 84-M-515 (Dougherty Sup. Ct.).

507 Whittington v. Mathis, 324 S.E.2d 727 (Ga. 1985).
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had increased to 64.7%. Following the 2000 census, the city adopted a new redistricting
plan for the mayor and commission to replace its admittedly malapportioned existing
plan, but it was rejected by the Department of Justice under Section 5. The Department
of Justice noted that while the black population had steadily increased in Ward 4 over
the past two decades, subsequent redistrictings had decreased the black population "in
order to forestall the creation of a majority black district." The department’s letter of
objection concluded that it was "implicit" that "the proposed plan was designed with the
purpose to limit and retrogress the increased black voting strength in Ward 4, as well as
in the city as a whole."508

In June 2003, the city submitted a second redistricting plan to the Department of
Justice for preclearance. In response, the department requested additional information
to enable it to make a determination whether the plan complied with Section 5. In light
of the pendency of a municipal election in November 2003, the city notified the
department that it was withdrawing its submitted plan, and that the upcoming election
would be held under the existing 1990 plan, despite the fact that it contained an
unconstitutional deviation among districts of 53%.

Black residents of the city, represented by the ACLU, brought suit to enjoin
further use of the malapportioned plan, and requested the court to supervise the

development and implementation of a remedial plan that complied with one person,

508 J. Michael Wiggins, Acting Assistant Attorney General, to Al Grieshaber, Jr., City Attorney, September
23,2002.
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one vote and the Voting Rights Act.>® In a series of subsequent orders, the court
granted the plaintiffs' motion for summary judgment, enjoined the pending elections,
adopted a remedial plan prepared by the state reapportionment office, and directed that
a special election for the mayor and city commission by held in February 2004. The
court emphasized that "[iJn drawing or adopting redistricting plans, the Court must
also comply with Sections 2 and 5 of the Voting Rights Act." Under the court ordered
plan, blacks were 50% of the population of Ward 4, and a substantial majority in four of
the other wards.?10 But for Section 5, elections would have gone forward under a plan
in which purposeful discrimination was "implicit," and which could only have been
challenged in time consuming vote dilution litigation in which the minority plaintiffs

would have borne the burden of proof and expense.

Knighton v. Dougherty County

Wright v. Dougherty County

Because of a racial divide in the county's legislative delegation, the Dougherty
County Commission and Board of Education were also unable to redistrict following
the 2000 census. While cities in Georgia have the power under state law to redistrict
themselves, redistricting at the county level can only be done by the general assembly.
As a matter of long standing courtesy, the legislature will not enact a redistricting plan

for a county that does not have the unanimous approval of the county's legislative

509 Wright v. City of Albany, Georgia, 306 F. Supp. 2d 1228 (M.D. Ga. 2003).

510 Id. at 1235, 1238 , and Order of December 30, 2003.
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delegation. Dougherty County's legislative delegation, divided strictly along racial
lines, could not agree on new plan for the county commission and board of education,
and as a result the county proceeded to hold elections in 2002 under a plan that
contained a total deviation of 29.8%, and was in clear violation of the one person, one
vote principle.

The dispute within the county's legislative delegation centered, predictably, on
the number of majority black districts a new plan would have. Both the county
commission and the board of education consisted of seven members, six of whom were
elected from identical single member districts and the seventh member at-large. The
county had asked the delegation to approve, and the legislature to enact, a plan that
contained three majority white districts, despite the fact that whites were a minority
(39%) of the population of the county. After the two black members of the delegation,
both of whom lived in Albany, refused to approve the proposed plan, minority
residents of the county, represented by the ACLU, filed suit to enjoin continued use of
the existing malapportioned plan and to require court supervision of a properly
apportioned plan that complied with Sections 2 and 5.511 The lead plaintiff, Rev.
Lawrence Knighton, when asked to assess the current state of race relations in
Dougherty County, soberly replied "it's Sodom and Gomorrah."

The district court allowed the 2002 elections to go forward under the

malapportioned plan, and gave the legislature yet another opportunity to enact a

511 Knighton v. Dougherty County, Georgia, Civ. No. 1:02-CV-130-2 (WLS) (M.D. Ga.). An earlier suit had
been filed by black plaintiffs seeking similar relief but had been dismissed on the dubious theory that the
plaintiffs, while they lived in overpopulous districts, did not live in the most overpopulous district and
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constitutional plan. When it again failed to do so, the court granted the plaintiffs'
motion for summary judgment, enjoined further use of the challenged plan, and
adopted a court ordered plan, similar to one proposed by plaintiffs, in which "four out
of the six districts are clearly majority African-American." In implementing its plan, the
court again emphasized its obligation to "comply with Sections 2 and 5 of the Voting
Rights Act."512 Thus, the Voting Rights Act was applied to insure that black voters in
the county had an equal opportunity to elect candidates of their choice to the county

commission and board of education.

Douglas County

Simpson v. Douglasville

The City of Douglasville enacted a number of annexations over the years, but
failed to submit them for Section 5 review. Minority plaintiffs, represented by the
ACLU, sued the city in 1996, seeking compliance with the preclearance requirement.>13

Prior to filing the lawsuit, the ACLU consulted with the city attorney and was
able to reach an agreement on the need for preclearance. Plaintiffs were thus able to file
simultaneously with the complaint a proposed consent judgment reflecting the
agreement of the parties. The consent order, which was approved by the district court

on June 28, 1996, enjoined the city from further implementation of the unprecleared

thus lacked standing. See Wright v. Dougherty County, Georgia, 358 F.3d 1352 (11th Cir. 2004).
512 Knighton, Order of April 23, 2004, pp. 6, 9.

513 Simpson v. Douglasville, No. 1:96-cv-01174 (N.D.Ga.).
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annexations and required them to be submitted to the Attorney General within 75 days.
The city complied with the decree, however, in part because of the large number of
annexations it was not until November 23, 1998 - over two years from the date the
lawsuit was filed - that the city gathered and submitted all the information needed for
the Department of Justice to make a decision.

The Douglasville City Council consisted of seven members, five elected from
single member districts and two at-large. As was predictable, the annexations caused
severe malapportionment of the districts. Approximately 1,985 persons were added to
the city, which resulted in a total deviation of 128%.

Plaintiffs filed an amended complaint seeking to correct the malapportionment
and to ensure that any remedial plan did not dilute the voting strength of African
Americans. The city agreed to a modification of the election structure which would
continue to protect minority voting strength. The modified plan had three members
elected from single member districts and four members elected by numbered posts
from two double member districts. The plan was submitted for preclearance, and the
Department of Justice approved it on June 11, 1999. The parties submitted a joint
consent decree providing for the new plan to be implemented in November 1999, which
was approved by the court.

Though it took more than three years, African Americans were able to secure
compliance with Section 5, cure unconstitutional malapportionment, and convince local

officials to modify their method of elections to prevent minority vote dilution.

296



Evans County

Concerned Citizens for Better Government for Evans County v. Deloach

Woody v. Evans County Board of Commissioners

Evans County is located in southeast Georgia, and based on the 1980 census had
a population of 8,428, of whom 34.72% were black. The county was named for
Confederate General Clement A. Evans who surrendered under General Robert E. Lee
after leading the last charge of the Army of Virginia at Appomattox.

In August 1983, black voters, represented by the ACLU, filed suit to challenge
the at-large method of electing the county's five member board of commissioners as
diluting minority voting strength in violation of the Constitution and Section 2.514 The
litigation also challenged at-large elections in Claxton (pop. 2,694), the county seat, and
the town of Hagan (pop. 880). The lawsuit against the county was settled in January the
following year with the creation of five single member districts for the county
commission, one of which was majority black.>'> That district subsequently elected a
black candidate to the county commission.

The claims against the two towns were resolved several months later when the
city of Hagan agreed to elect its five member council from two districts, one with three

members and designated posts, and the other with two members and designated posts.

514 Concerned Citizens for Better Government for Evans County v. DeLoach, Civ., No. 483-343 (S.D. Ga.).

5151d., Order of January 13, 1984.
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The city of Claxton agreed to increase the size of its council to seven members, with
two elected from one district and five elected from a second district.516

The 1990 census showed that the districts for the commission and board of
education were malapportioned with a total deviation of 33.7%. And although 34% of
the county's population of 8,724 was black, the black population was packed in the
single majority black district at the level of 87.9%. The general assembly enacted a new
districting plan for the county commission and board of education based on the 1990
census, but the plan retained the single, packed majority black district, containing
approximately 85% black population. This configuration essentially gave 80% of the
electoral power to whites who comprised less than 65% of the total county
population.?!” The legislation also contained a "poison pill" provision, and when the
plan was not precleared by April 27, 1992, it was automatically repealed.

In 1992, the ACLU filed suit on behalf of black voters challenging the
malapportioned plan under the Constitution and Section 2.58 And on June 29 the
district court enjoined "holding further elections under the existing malapportioned"
plan for both bodies.51°

The defendants then proposed a new redistricting plan increasing the number of

county commission districts from five to six with two majority black districts. This plan

516 Concerned Citizens for Better Government for Evans County v. DeLoach, Order of April 18, 1984 (City
of Hagan); Order of July 27, 1984 (City of Claxton).

517 Mary Wyckoff, ACLU, to Steven H. Rosenbaum, Department of Justice, January 29, 1993, fn. 4, pp. 6-7.
518 Woody v. Evans County Board of Commissioners, Civ. No. 692-073 (S.D. Ga.1992).

5191d., Order of April 7, 1994, p. 2.
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was opposed by plaintiffs who contended that because increasing the number of
commission districts was not done to create a second majority black district but, rather,
to dilute black voting strength. Plaintiffs also argued that by increasing the number of
districts, defendants were seeking to maintain four majority white districts and protect
white incumbents. They also pointed out that the 72% and 70% black majority districts
created by defendants’ plan "essentially amount to packed districts."?° In contrast,
plaintiffs proposed a plan that maintained the five county commission districts, but
created two majority black districts with 64% and 65.8% black population, respectively.
The defendants' plan effectively reduced minority voting strength from 40% of district
members (two seats out of five) to 33% (two seats out of six).

For the board of education, which had an additional member - the chair - elected
from the county at-large, defendants' proposal to expand the number of districts from
five to six further diluted minority voting strength by reducing minority voter
opportunity from 33% (two members on a six member board) to 28.6% (two members
on a seven member board).

Defendants adopted their plan regardless of the concerns expressed by plaintiffs
and submitted it to the Attorney General, who precleared it on December 13, 1993,
despite evidence of racially discriminatory intent. The district court subsequently
ordered the six member plan into effect, with the chair of the board of commissioners
elected by majority vote of the members, and the chair of the board of education - a

seventh member elected at-large and voting only in the event of a tie.

520 Mary Wyckoff, ACLU, to Steven H. Rosenbaum, U.S. Department of Justice, January 29, 1993, p. 8.
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The plan was implemented at the next regularly scheduled elections that year.>2!

Floyd County and the City of Rome

Askew v. City of Rome

Located in north Georgia, the City of Rome has a population of 30,000 and is 30%
African American. For the first 10 years Section 5 was in effect, Rome simply ignored
the preclearance requirements. During that period, Rome implemented majority vote,
staggered terms, and numbered post requirements for its nine member city commission
and seven member school board. When the city finally submitted an annexation for
preclearance in 1974, an investigation by the Attorney General revealed the
unprecleared election structures and a total of 60 unprecleared annexations. When the
annexations were submitted without including the election structure changes, the
Attorney General declined to preclear them "[b]ecause these electoral changes are
indispensable to an evaluation of the voting effects of the annexations."5?2 When
everything was finally submitted, the Attorney General objected to the structural
changes and 13 of the 60 annexations.5?3

The city then sought preclearance by filing suit in the District Court for the
District of Columbia. The city also challenged the constitutionality of Section 5 and,

alternatively, sought to be removed from the list of Section 5 covered jurisdictions by

521]1d., Order of April 7, 1994.
522 ], Stanley Pottinger, Assistant Attorney General, to Robert M. Brinson, August 1, 1975.

523 ]. Stanley Pottinger, Assistant Attorney General, to Robert M. Brinson, October 20, 1975.
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"bailing out" from coverage. The district court denied bail out as well as preclearance to
the structural changes, and the Supreme Court affirmed. It held the changes, "when
combined with the presence of racial bloc voting and Rome's majority white population
and at-large electoral system, would dilute Negro voting strength.">* The Court
rejected the city's challenge to the constitutionality of Section 5, finding that it was an
appropriate exercise of congressional authority to enforce the non-discrimination
provisions of the Constitution.

In 1987, the city against sought to implement staggered terms for school board
members, but was stopped from doing so by yet another objection of the Attorney
General. The Attorney General concluded the change would be retrogressive because
"black candidates have had limited success in seeking seats on both the city school
board and the city board of commissioners. This appears to be based in part on a
prevailing pattern of racial bloc voting in city elections."5?

In 1993, three African American residents of Rome and two organizations,
represented by the ACLU, challenged Rome's method of electing its city commission
and school board under Section 2 and the Fourteenth Amendment.526 At the time suit
was filed, Rome had a nine member city commission elected at-large from three
residency wards. All three seats in each ward were up for election at the same time,

and the three top vote getters were elected. The school board had seven members, all

54City of Rome v. United States, 446 U.S. 156, 183 (1980).
525 William Bradford Reynolds, Assistant Attorney General, to Robert Brinson, August 11, 1987.

526 Askew v. City of Rome, No. 4:93-cv-28-HLM (N.D. Ga.).
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elected at-large and all elected at the same time with the top seven vote getters being
elected. As of 1996, only one African American had ever been elected to the city
commission. Only two African Americans had ever been elected to the school
board, and only one served at any given time. Only one African American had ever
been elected to either board without having first been appointed.

The city filed a counterclaim that Section 2 of the Voting Rights Act was
unconstitutional, which was denied by the district court. The court also denied
Rome's motion to compel disclosure of the membership lists of the plaintiff NAACP,
finding that such discovery would violate the members' First Amendment right of
association.

In 1970, a black man ran for the school board and received the highest
number of votes in the general election but was defeated in a run off held under the
unprecleared majority vote requirement. The district court found "[m]ore voters
turned out for the run off than turned out for the initial election," and they did so in
order to "defeat the first serious black candidacy in Rome's history." The court also
found Rome remained "a largely segregated society," and "racism does affect a
portion of the electorate when the voters are unfamiliar with a candidate of the

opposite race.">?” Nonetheless, the court dismissed the complaint because blacks

527 Askew v. City of Rome, 127 F.3d 1355, 1377, 1383 (11th Cir. 1997).
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had been able to elect preferred white candidates under the challenged system. The

plaintiffs appealed, but the decision was affirmed.5?

Fulton County

Lewis v. City of Atlanta

In November 1982, the Atlanta City Council passed a resolution authorizing a
referendum whether there should be a freeze on the production and development of
nuclear weapons, and whether money should be transferred from the defense
budget to jobs and human services programs. A group of local businessmen,
together with the Southeastern Legal Foundation, filed suit in state court charging
that the referendum was ultra vires, in that the city charter authorized referenda
only upon presentation of a petition signed by city voters. The state court enjoined
the referendum on the ultra vires theory.5?

John Lewis and Mary Davis, two members of the city council, and two other
black registered voters, all of whom were represented by the ACLU, filed suit in
federal court alleging that since the prior practice of the council had been to

authorize the placing of questions on the ballot, the state court order was a change in

528 Id. at 1355.

52 Southeastern Legal Foundation, Inc. v. City of Atlanta, Civ. No. C-92179 (Sup. Ct. Fulton Cty).
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voting that could not be implemented without Section 5 preclearance.?3® A single-
judge, concluding that there was "some reasonable possibility of plaintiffs' success
on the merits of their motion," granted a temporary restraining order requiring the
ballots to be printed with the “nuclear freeze-jobs for peace” question included.3!
The full three-judge court, however, denied a request for a preliminary injunction on
November 17, 1982, but without resolving any of the Voting Rights Act issues. The
election went forward without the nuclear freeze question on the ballot. In the
meantime, the city council amended its charter to clarify the authority of the council
to conduct referenda. The amendment to the charter rendered moot the question of
the validity of the state court order, and the district court, upon plaintiffs' motion,

dismissed the complaint on mootness grounds on September 28, 1983.

Glynn County

Brunswick-Glynn County Charter Commission v. United States

Glynn County is located in southeast coastal Georgia and includes the
industrial city of Brunswick, the county seat, as well as St. Simon's Island, an
affluent, predominantly white resort. Brunswick is majority black, and since the

mid-1970's, two of its five council members have been African American.

530 Lewis v. City of Atlanta, Civ. No. 82-2464A (N.D. Ga.).

531 Id., Order of November 16, 1982.
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In 1982, the state legislature, at the request of local officials, and over the
objections of the Brunswick black community, adopted legislation consolidating the
governments of Brunswick and Glynn County. The county submitted the legislation
for preclearance and the local branch of the NAACP, represented by the ACLU,
argued that consolidation would have a racially discriminatory effect because it
would dilute the voting strength of black voters in Brunswick. They also said
consolidation was being undertaken with a racially discriminatory purpose in
violation of the Constitution and Section 2.

Although blacks were a majority of the population of Brunswick, they were a
minority of the population in Glynn County. Under the proposed plan, six members
of the consolidated government's board of commissioners would be elected from
single member districts and one at-large. Blacks were a majority of the voting age
population in only one of the districts. In addition, consolidation was to be
approved by a countywide referendum, rather than by separate votes in the city and
the remainder of the county. In July 1982, the Attorney General objected to the
consolidation legislation finding that:

the majority-black population of the City of Brunswick will be
submerged in the majority-white population of Glynn County,
resulting in diminished opportunities for blacks to elect
representatives of their choice to govern their affairs. Whereas
at present blacks have been successful in electing candidates of

their choice to the city commission . . . they will not be in a
position to exert such influence in the consolidated government
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in the context of racial bloc voting that appears to exist in Glynn
County.532

The Attorney General also objected to the single referendum provision,
noting that it was a change from procedures previously followed in the county, and
that it would have "the effect of diminishing the political voice of blacks, who
constitute a majority in the City of Brunswick, but not whites, who compose a
majority of Glynn County."

In 1983, the Georgia General Assembly took another stab at consolidation. It
enacted legislation providing for the consolidated government to be elected from
three multi-member districts, one of which was 65.9% black. But again, the
referendum on the proposed new government was to be held on a countywide basis.
The Attorney General precleared the proposed new plan as "fairly" recognizing
minority voting strength, but again objected to the proposed referendum, noting
that it did not recognize "the black community's electoral voice . . . on a par with that
of the white community's . . . [resulting] in a dilution of black voting strength."533

In 1986, the county charter commission filed a declaratory judgment action in

the District Court for the District of Columbia seeking a ruling that its single

532 William Bradford Reynolds, Assistant Attorney General, to Terry K. Floyd, Glynn County
Attorney, August 16, 1982.

53 William. Bradford Reynolds, Assistant Attorney General, to Terry K. Floyd, Glynn County
Attorney, February 21, 1984.
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referendum proposal did not violate Section 5.53 Local black residents of Glynn
County, represented by the ACLU, sought to intervene to oppose preclearance. The
district court dismissed the complaint in July 1986, on the grounds that the charter
commission, as opposed to the local governing bodies or election officials, lacked
standing to bring a suit for preclearance. Rather than refile their complaint, the
county conducted a referendum, but consolidation was defeated. The county then
tiled a state court challenge to the election, but the state court dismissed the suit in

May 1987.

Lyde v. Glynn County Board of Elections

The Glynn County Board of Education was composed of ten members, with
two members elected from each of five two member districts. Blacks are 25% of the
county population, and were a majority in one of the two member districts, which
had elected two African Americans.

At a referendum held in November 2002, voters approved a change in the
size and method of election of the board of education. Although the referendum
was a change in voting, the county did not submit it for preclearance. In 2003, the

general assembly enacted legislation implementing the referendum.>> The bill was

5% Brunswick-Glynn County Charter Commission v. United States, Civ. No. 86-0309 (D. D.C.).

535 Ga. Laws 2003, p. 3697.
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signed by the governor on May 30, 2003, but the county did not submit it for
preclearance until ten months later. On its face, the change was retrogressive as the
new system used the same district lines as the preexisting plan, but reduced to one
the number of board members elected from each district. Two other board members
were elected at-large. Given the reality of polarized voting, African American voters
would be able to elect their candidate of choice to only one of seven seats under the
proposed new system, rather than two of ten seats as under the preexisting plan.

In support of preclearance, the county argued the new plan was the same as
that used by the county commission and that blacks had been elected county wide as
coroner and state court judge.53 The county failed to note that no African
Americans had been elected to the at-large seats on the county commission, or were
likely to be elected to the at-large seats on the school board. The county also argued
that the change was not retrogressive because the ability to elect "one (1) member
out of seven (7) would be proportional based on registered voters," an argument that
failed to take into account the fact that black voter registration was depressed, with
blacks constituting only 18% of registered voters.

On June 18, 2004, the Attorney General precleared the legislation authorizing
the referendum, but requested additional information regarding the statute

adopting the new plan. Plaintiffs, African American citizens and registered voters of

536 Submission letters of March 18, 2004, and June 4, 2004.
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Glynn County, represented by the ACLU, filed suit on July 16, 2004, seeking to
enjoin the upcoming elections for failure to comply with Section 5.5%7

The court conducted a hearing on plaintiffs' motion for temporary restraining
order on July 19, 2004. Despite clear precedent that unprecleared voting changes are
void and unenforceable,?8 the court did not issue a ruling and voting under the new
plan began on July 20th. However, the court entered an order at 10:34 a.m. on the
20th enjoining the election because election officials had posted a sign at one of the
polling places erroneously stating that the election had been enjoined.%°

Nonetheless, on July 28, 2004, the Attorney General precleared the new
election plan. Plaintiffs and defendants entered into an agreed order rescheduling
the primary election for the board of education for August 24, 2004. The at-large
seats were won, predictably, by two white males.

In this instance, the failure of Section 5 to block implementation of a plainly
retrogressive voting change must be laid at the door step of the Department of

Justice, and not the statutory scheme itself.

537 Lyde v. Glynn County, Civ. No. 204-091 (5.D. Ga.).
58 E.g., Lucas v. Townsend, 486 U.S. 1301, 1305 (1986).

539 Lyde v. Glynn County Board of Elections, Order of July 20, 2004.
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Greene County

Bacon v. Higdon

Greene County was majority black, but prior to passage of the Voting Rights
Act blacks were excluded from the political process. Following the abolition of the
all white primary, the local paper warned in 1946 that if blacks voted in any
appreciable numbers, "some hooded and secret order such as the Ku Klux Klan will
ride again, and all power acquired by the ballot will be lost by terrorism." The paper
reasoned, "[i]f California has the rights to have a law keeping a Japanese from
owning property it seems to us that Georgia can have a white primary."540

Traditionally, three members of the county board of commissioners were
elected from single member districts, with a fourth member, the chair, elected at-
large. Commission members were also required to be property owners. On the eve
of passage of the Voting Rights Act, with its promise of increased black registration,
the county changed the method of electing the commission to insure that whites,
who were a majority of the county's voting age population, as well as registered
voters, could continue to control the outcome of all elections. This was done by
increasing the size of the commission to five members, all elected at-large and by

majority vote, and by retaining the requirement that commissioners be freeholders.

540 Harris County Journal, June 28, 1946 (reprinted from Greensboro Herald Journal).
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The board of education, whose five members were appointed by the grand
jury, also in 1964 adopted at-large elections with a majority vote requirement. The
change was approved in a county wide referendum, and the first elections under the
new system were held in December 1964. The new election procedures were
different from those in effect for the board of education on November 1, 1964, and
were thus subject to preclearance under Section 5. The board, however, ignored
Section 5 and proceeded to hold illegal at-large elections over the next 21 years,
disregarding requests from the Department of Justice in 1978, 1979, and 1984 that the
new procedures be submitted for Section 5 review. The at-large method of elections
for the board of education was reenacted by the state legislature in 1985, but again
no effort was made to comply with Section 5.

Prior to 1970, no black person had ever been elected to, or appointed to serve
on, the board of commissioners or board of education. After that, blacks served in
token numbers only.

In March 1985, black residents of Greene County, represented by the ACLU,
challenged at-large elections for the board of commissioners and the board of
education as having been adopted, and as being maintained, purposefully to

discriminate against blacks in violation of the Constitution, and as diluting minority
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voting strength in violation of Section 2.541 The plaintiffs also contended that the
method of elections for the board of education was in violation of Section 5.

Three months later, in June 1985, the parties entered into a consent decree
enjoining at-large elections for the board of education pending Section 5 review.
The parties also agreed to submit a final decree to the court reapportioning both the
board of commissioners and the board of education into four single member districts
with the chair elected at-large. Two of the districts were majority black.

In January 1986, the district court issued an amended consent order and
decree adopting the new voting plan for the two governing bodies.>*? At the
ensuing election held in August 1986, one black person was elected to the board of

commissioners and two blacks were elected to the board of education.

Hall County

Bryant v. Miller

The Georgia General Assembly has the duty under state law to reapportion
county governing bodies and school boards every 10 years based on the recent
census. Despite that, the legislature failed to redistrict 16 counties - Butts, Carroll,

Clay, Dougherty, Evans, Hall, Lee, Liberty, Mitchell, Monroe, Morgan, Newton,

541 Bacon v. Higdon, Civ. No. 85-40-ATH (M.D. Ga.).

5421d., Consent Order and Decree of January 10, 1986.
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Screven, Sumter, Tattnall, and Terrell - after the 1990 census. The deviations in the
16 counties ranged from 18% (Terrell) to 73% (Lee). No plans were enacted for three
of the counties. Plans were enacted for the remaining 13, but the enabling statutes
all contained a "poison pill" provision that if the plan were not precleared under
Section 5 by April 27, 1992, the beginning date of qualifying for county commission
and school board elections, it would become "null and void." None of the 13 plans
were precleared by that date, and the malapportioned plans remained in effect as a
result.

Prior to the 1992 elections, and in an effort to secure a comprehensive and
orderly remedy, the ACLU filed suit in federal court in Atlanta on behalf of
residents of the 16 counties asking the court to supervise the required redistricting in
conformity with one person, one vote and Sections 2 and 5 of the Voting Rights
Act.5% The court, however, declined to exercise broad jurisdiction and, citing
"improper joinder of claims," dismissed all the cases except the one against Hall
County.>** The ACLU pursued the case against Hall County and filed new, separate
actions against the other counties to secure constitutionally apportioned plans.

Hall County is located in Northeast Georgia, historically an area of small

farms and few African Americans. The county commission consists of five

54 Bryant v. Miller, Civ. No. 1 92-CV-1042 (N.D. Ga.).

54 1d., Order of May 13, 1992.

313



members, four elected from districts and one at-large. The total deviation among
the districts was 44.2%. Blacks were 8.6% of the population, and when combined
with Hispanics were 13.6% of the population, still too small to constitute a majority
in a single member district.

Local efforts to reapportion the county commission in the late 1980s and early
1990s, as well as efforts to establish single member districts for city council elections
in Gainesville, the county seat, were conducted against the backdrop of considerable
activity by the Ku Klux Klan. Headquartered in nearby Oakwood, the Georgia
chapter of the Invisible Empire Knights of the Ku Klux Klan was particularly active
in Gainesville, holding frequent marches and rallies, including one unsuccessful
attempt to secure a parade permit to march along a three mile route through the
heart of Gainesville’s small African American community. These developments
were cited by State Representative Wycliffe Orr in a letter to county and city
officials, following a 1991 public meeting concerning local government redistricting.

"Our area has been harmed, and greatly misrepresented to the state, nation and
world, by the substantial national attention given to Ku Klux Klan activities in our
community," Orr wrote.>#

The reapportionment plan enacted for Hall County by the Georgia general

assembly, and which was killed by the poison pill, contained districts of

545 Representative E. Wyckliffe Orr to Hall County Board of Commissioners, et. al, December 20, 1991.
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substantially equal population, including a district with a combined black and
Hispanic population of 39%. The district court ruled, predictably, that the existing
plan for the county was "unconstitutionally malapportioned," and that new districts
had to be drawn.5>46

Rather than accept the unprecleared legislative plan, plaintiffs asked the court
on May 20 to adopt an alternative plan which contained a slightly higher minority
population of approximately 42%, and with a lower deviation of just .43%.%47 Were
the court to adopt the legislative plan, plaintiffs further argued, the plan would have
to be precleared under Section 5 because it reflected the "policy choices of the elected
representatives of the people." The court disagreed and ordered the 1992 legislative
plan into effect for the 1992 primary and general elections.>48

Plaintiffs appealed the district court’s adoption of the unprecleared legislative
plan to the Eleventh Circuit on the grounds that a local federal court did not have
the authority to implement an unprecleared legislative plan.54 In the 1992 election,
Frances Meadows, the black chairwoman of the Hall County Voting Rights Task

Force, a private citizens’ group, ran a close second in a four-candidate race in the

546 Bryant v. Miller, Order of May 22,1992, n. 3, p. 4.

547 Mary Wyckoff, ACLU, to Hon. Orinda Evans, May 11, 1992, p. 2. See, also, Bryant v. Miller,
Stipulations for Hall County, May 20, 1992.

548 Bryant v. Miller, Order of May 22, 1992.

549 Bryant v. Miller, Civ. No. 92-8533 (11th Cir.).
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July primary for the county commission in the newly created 39% minority district.
Meadows then went on to beat the white, four term incumbent commissioner in the
August runoff.50 With no Republican opposition in November, Meadows won the
general election, becoming the first African American to win county office in Hall
County. Inlight of the success of a minority candidate, and the inability to draw a
true majority minority district, plaintiffs dismissed their pending appeal on

December 23, 1992.

Harris County

Brown v. Reames

In 1975, five black voters of Harris County, Georgia, represented by the
ACLU, challenged the at-large method of electing the county board of
commissioners.?! Black were 45% of the population, but no black person had ever
been elected to the commission, or any other county office.

Historically, blacks had been excluded from the electoral process in Harris
County until the 1930s, when President Franklin Roosevelt established the Little
White House at Warm Springs, and thus a federal presence in the county. Some

blacks voted as a result, but according to one black resident, prior to the next two

550 Editorial, "County government begins to reflect our diversity," Gainesville (Georgia) Times,
August 14, 1992.

551 Brown v. Reames, Civ. No. 75-80 (M.D. Ga.).
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elections, and in an effort to intimidate blacks from voting, whites "dug some graves
there by the courthouse, some short graves, and burned some crosses at the
crossroads."®? After that, and prior to passage of the Voting Rights Act, most blacks
in the county simply did not vote. As of 1963, only 263 blacks were registered to
vote, 8.5% of the eligible population. By contrast, more than 100% of the eligible
white population was registered.

Elections in the county were run by whites, and no black person ever served
as a poll worker until 1971. At the 1974 election, only one black person was
appointed to serve as a poll worker. No blacks served in the 1975 election. At the
time the law suit was filed in 1975, no black person had ever been an officer or
member of the executive committee of the Democratic Party, which controlled the
political process, and the chair of the county party said that he didn't intend to take
any action to increase black participation in party affairs. "I'm going to mind my
own business," he said," and I want everybody else to do that too."5>3

Racial bloc voting was a fact of political life in Harris County. When the
Department of Justice objected in 1972 to a proposed numbered post requirement for
county commission elections, it noted "a pattern of racial bloc voting" which would

"diminish significantly the possibilities of a member of a racial minority being

552 1d., Trans. 115, 118.

553 Id., Trans. 285-86.
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elected to the county commission."®* Three years later, the department objected to
at-large elections for the board of education because "minority candidates have not
been able to become elected to any county-wide office in Harris County," and an at-
large system "has the discriminatory effect of diluting the ability of minority
candidates to participate as members of the Board of Education.">%

In 1974, J. B. Stoner, an avowed white supremacist who promised that his
election "will take the fear of black savages out of White people, and put it back into
the blacks, where it belongs," finished third out of a field of ten candidates in one
precinct and fourth in two others.

Despite the extensive evidence of discrimination and its continuing effects,
the district court dismissed the complaint filed by the ACLU because, in its view, the
county's election laws "did not have as their purpose a dilution of the minority vote,"
and:

the Constitution does not require that elections must be
somehow so arranged that black voters be assured that they can
elect some candidate of their choice and that an at-large system
of election is not to be regarded as unconstitutional merely

because a minority of voters cannot elect a candidate from
among themselves.5%

554 David L. Norman to Roy Moultrie, December 5, 1972.
5% J. Stanley Pottinger, Assistant Attorney General, to Ken Askew, August 18, 1975.

556 Brown v. Reames, Order of December 16, 1977.
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The plaintiffs appealed, and the appellate court vacated the trial court's opinion and
sent the case back for further consideration in light of the intervening decision of the

Supreme Court in City of Mobile v. Bolden requiring proof of purposeful

discrimination in Section 2 cases.>%”

After the remand, plaintiffs attempted to negotiate a settlement, but
defendants remained adamant in retaining the at-large system. Before the case was
reconsidered by the district court, Congress amended Section 2 in 1982, dispensing
with any requirement of proving racial purpose to establish a violation of the
statute. The Harris County defendants, apparently concluding that their at-large
system could not be defended under the new discriminatory results standard,
agreed to adopt single member districts. A plan was agreed upon by the parties,
enacted by the Georgia General Assembly, and precleared by the Attorney General

on April 16, 1984. The first elections under the new plan were held in 1985.

Houston County and the Cities of Perry and Warner Robins

In re the City of Perry

Perry is the seat of Houston County, home of Warner Robins Air Force Base,
acclaimed as "Georgia's largest industrial complex." In 1963, just prior to the passage of

the Voting Rights Act, Perry adopted at-large elections for its six member council, with

557 Brown v. Reames, 618 F.2d 782 (5th Cir. 1980). See City of Mobile v. Bolden, 446 U.S. 55 (1980).
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a mayor elected at-large.

In 1973, the city sought preclearance for two voting changes: a 1970 change
imposing a plurality requirement for municipal elections, and a 1973 change imposing a
majority vote requirement for municipal elections. The Department of Justice
precleared the 1970 change to plurality voting, but objected to the 1973 change, saying;:

Our analysis has demonstrated that where, as in the City of
Perry, there is significant participation in the political process by
the black community, a majority requirement has the practical
effect of decreasing the potential for minority voters to elect
candidates of their choice. Furthermore, the imposition of a
majority requirement on a pre-existing designated post system
as exists in the City of Perry, similarly reduces the potential
voting strength of minority groups.

In addition, recent court decisions dealing with issues of this
nature, indicate that the combination of numbered posts and
majority vote requirements might have the effect of abridging
minority voting rights.>%8

Beginning in 1978, black candidates had run in at least four city council races, but
despite comprising 35.20% of the population of Perry, no black candidate for mayor or
city council had ever been elected. In October 1983, the ACLU, on behalf of the local
NAACP, wrote the county's legislative delegation that at-large elections for the city
council were likely in violation of Section 2 and requested them to consider changing to

a district system. Following negotiations with the legislative delegation, city council

members, and the NAACP, legislation was enacted in 1984 dividing Perry into three

5% J. Stanley Pottinger, Assistant Attorney General, to Lawrence C. Walker, Jr., August 14, 1973
(internal citations omitted).
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two-member districts, one of which was majority black.
The plan was submitted for preclearance, and the city advised the Attorney
General that blacks had participated in the districting process:
The white participants initially suggested a combination plan
whereby some of the councilmembers would be elected at large
and some from districts. The black participants did not favor
this and this plan as proposed by the white participants was
abandoned.>®®
The Department of Justice precleared the city's plan. Today, two blacks serve on
the city council, both of whom were elected from the majority black district. The other
members of the council are white.

Green and Concerned Citizens of Warner Robins and Houston County v.
Mavor and Council of City of Warner Robins

By 1990, the population of Warner Robins, another city in Houston County, had
grown to 42,672. Blacks were 25% of the population and 18% of registered voters. The
city council discussed moving to single member districts in 1991, but failed to enact a
new plan.

In August 1992, the ACLU filed suit on behalf of black voters, including

members of the Concerned Citizens of Warner Robins and Houston County,

59 Lawrence Walker, Jr. to Mr. Gerald W. Jones, Chief, Voting Section, U.S. Department of Justice,
May 30, 1984.
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challenging Warner Robins's at-large elections.>*® According to an analysis of elections
by plaintiffs' expert, Allan J. Lichtman, professor of political science at American
University, blacks voted cohesively at the average rate of 82%, and whites at the
average rate of 89%. The lawsuit sought to enjoin the upcoming November elections,
and establish single member districts.

After the case was filed, the parties met to negotiate a new plan. Though few
council members defended the at-large plan, the parties disagreed over the
configuration of the single member districts. The city was anxious to have a new plan
in place for the November elections, however, and negotiated a plan acceptable to black
voters, with five districts, including one with a majority black population greater than
65%. A sixth council seat was to be elected at-large.

The judge, however, refused to adopt the new plan on the grounds that the state
legislature, which by law had the authority to change the method of city elections, had
not yet had an opportunity to consider a remedy. On August 26, 1992, the judge
enjoined the November city council election and stayed the litigation until the
conclusion of the 1993 general assembly session. As a matter of law, the judge could
have approved the plan, subject to Section 5 preclearance, but chose not to.

When the general assembly convened in 1993, the city submitted two plans, the

negotiated 5-1 plan, and a second plan with four single member districts, one of which

50 Green and Concerned Citizens of Warner Robins and Houston County v. Mayor and Council of
City of Warner Robins, Georgia, Civ. No. 92-331-2-MAC (WDO) (M.D. Ga.).
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was majority black, plus two at-large seats (the 4-2-1 plan). The plaintiffs opposed the
second plan because the additional at-large seat would contribute to minority vote
dilution. The legislature enacted the city's preferred plan.

The plan was submitted to the Department of Justice for preclearance, and the
Houston County NAACP wrote a letter urging an objection, saying it was "inherently
unfair to the minority community, and will dilute its voting strength at city level."561
The plan was precleared by the Department of Justice on August 23,1993, and a special

election was held in October 1993.

Jasper County and the City of Monticello

In re Jasper County and the City of Monticello

Not all changes in voting procedures were the result of litigation. The threat,
or implied threat, of litigation has sometimes been sufficient to prompt jurisdictions
to adopt racially fair election plans. Jasper County, and the county seat of
Monticello, were two such jurisdictions.

Jasper County was created in 1807 from a part of Baldwin County and
was named for Sergeant William Jasper, a Revolutionary War hero who died
trying to retrieve a flag during the siege of Savannah. Monticello was named

for Thomas Jefferson's home in Virginia, mainly due to the large number of

%1 Rev. C. E. Edgerton, President, Houston County Branch of the NAACP, to the U.S. Department of
Justice, March 2, 1993.
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Virginians who moved to the area. Monticello emerged as a center of
commerce and industry between 1885 and 1930. To accommodate mill and
agricultural workers, the town established a segregated African American
neighborhood on the south side close to one of the mills. The neighborhood
was named Washington Park in honor of Booker T. Washington, and still
survives today

Based on the 1980 census, 40.31% of Jasper County's residents, and 54 %
of Monticello's residents, were black. Despite this large black population, no
black candidate had ever won a county commission election, and only one
black person had ever been elected to the city council. Not surprisingly, both
of the governing bodies were elected at-large. In October 1983, the ACLU
wrote the representatives of the general assembly from Jasper County on behalf
of the Jasper County Branch of the Southern Christian Leadership Conference
(SCLC) that at-large elections for the city council and the county commission
were in probable violation of Section 2 and requesting them to introduce
legislation implementing districting plans. Local officials responded favorably

to the request. Representative Culver Kidd said:

I agree that changes need to be made in this area, as well as
possibly the method for choosing the board of education.
Personally, I feel that having the board of education appointed
by the Grand Jury is obsolete and should have been stopped a
long time ago.562

562 Culver Kidd to Christopher Coates, November 17, 1983.
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In December 1983, the Monticello City Council requested the local delegation
to introduce a bill providing for two, two member voting districts, with one of the
districts being majority black. The fifth member would continue to be elected at-
large. The local delegation introduced the bill during the 1984 session of the
legislature, and it was enacted. Today, the mayor pro tem and two city council
members are African American.

The response by the county commission was also favorable. Legislation was
enacted in 1984 which expanded the size of the commission from three to five
members, all elected from single member districts. Two of the districts were

majority black.

Jefferson County

Tomlin v. Jefferson County, Georgia Board of Commissioners

In 1860, Jefferson County, located just south of Augusta in east Georgia, had a
population of 4,133 whites and 6,045 slaves. By 1980, the county was still majority
(55%) black, but no black person since Reconstruction had served on the three
member county commission.

In response to increasing black political activity in the 1970s, three towns in
Jefferson County - Louisville, the county seat, Wadley, and Wrens - adopted
majority vote and numbered post requirements for the election of their city councils.

The Department of Justice objected to the changes in Louisville and Wadley in 1974.
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"There is increasing interest in the political process by the black community," the
Attorney General noted in objecting to Louisville's submission, and "a majority and
designated post requirement have the practical effect of eliminating the potential for
minority voters to elect candidates of choice.">®3 In objecting to Wadley's
submission, the Attorney General wrote:

under Wadley's current system of at-large plurality elections,
minority race voters have the potential to elect a candidate of
their choice. In fact, as you know, two minority candidates have
won election to the City Council in recent years. This minority
voting strength potential is lost, however, if candidates must
restrict their candidacies to a single, specific post, and must
receive more than half of the votes cast.>4

Wrens did not submit its changes for preclearance until 1986, and they
also drew an objection from the Attorney General:

We note that although there have been several attempts by
black candidates to gain a position on the city council, there has
been only one black city commissioner elected since these
changes were implemented [in 1970], and that commissioner
has been largely unopposed in his elections. . . . [It] appears in
substantial part to be the result of a general pattern of racially
polarized voting occurring in the context of Wrens' at-large
election system; a condition which, since 1970, has made it even
more difficult for black candidates to elect candidates of the
choice by requiring that candidates run for numbered positions
and receive a majority of the vote to be elected. . . . such a

563 J. Stanley Pottinger, Assistant Attorney General, to James C. Abbot, Attorney for Louisville, June 4,
1974.

564 J. Stanley Pottinger, Assistant Attorney General, to Sidney R. Shepherd, October 30, 1974.
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requirement, in the circumstances as they exist in Wrens, would
appear to have the proscribed retrogressive effect.565

The ACLU first filed a suit on behalf of black voters challenging Jefferson
County's at-large system in April 1980,56¢ but voluntarily dismissed the complaint

after the Supreme Court's decision that year in City of Mobile v. Bolden,?¢” which

required proof of intentional discrimination to establish a violation of Section 2.568
After Congress amended the Voting Rights Act in 1982 to restore a results standard
for Section 2 claims, plaintiffs initiated discussions with county officials about
changing the at-large method of elections for county commission. The parties were
able to agree on a new plan expanding the commission from three to five members,
with four members elected from single member districts, two of which were
majority (78% and 65%) black, and the fifth member elected at-large. By agreement,
a lawsuit was refiled in April 1983,5%° and the agreed upon redistricting plan was
implemented via a consent order signed in September. In the ensuing elections in
1984, a black candidate was elected from the district with a 78% black majority, but

the black candidate lost in the district with a 65% black majority.

565 William Bradford Reynolds, Assistant Attorney General, to Honorable J. J. Rayburn, October 20,
1986.

566 Johnson v. Buchanan (S.D. Ga).
567 446 U.S. 55 (1980).

568 Johnson v. Buchanan.
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Jenkins County

In re Talmadge Fries

In June 1982, the City of Millen, the seat of Jenkins County, adopted an
ordinance that "No officer or employee of the City of Millen shall continue in the
employment of the City after becoming a candidate for nomination or election to
any City office." Notably, the ordinance contained an exception that it "shall in no
way effect, and specifically excludes from its coverage, those individuals who
presently hold the positions of Mayor and Councilman." Thus, by its terms, present
office holders were free to hold city employment and run for, or hold, city office.
Indeed, one member of the council worked for the Millen Fire Department but was
thus exempt from the ordinance's coverage. The ordinance was clearly a change in
voting, but the city did not submit it for preclearance.

Talmadge Fries, a black member of the Millen Fire Department, filed to run
for city office in December 1982. Prior to the election, he received a letter from the
city administrator that he would have to resign his position with the fire department
in order to have his name placed on the ballot, and if he declined to do so, "your
qualifying fee of $25.00 will be refunded to you and you will not be considered a

candidate for election."570

569 Tomlin v. Jefferson County Board of Commissioners, Civ. No. 683-23 (S.D. Ga.).

570 H. Carter Crawford to Talmadge V. Fries, November 30, 1982.
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Fries contacted the ACLU, which determined that the ordinance had never
been submitted for preclearance, and advised the city that the ordinance was
unenforceable. Shortly thereafter, the city attorney, in apparent recognition that the
ordinance had serious equal application problems and was not likely to be
precleared, advised the ACLU that the ordinance had been repealed and that Fries

was "at liberty" to run for the city council.>71

Green v. Brage

Based on the 1990 census, Jenkins County, which General William T. Sherman
passed through and torched on his notorious march to the sea after the fall of
Atlanta, was 41% black. The county's three member board of commissioners and
board of education, as well as the Millen city council, were elected at-large.
Although black residents of the county were politically cohesive, black candidates
rarely won board or council seats under the at-large systems.

In 1991, black residents, represented by the ACLU, filed a federal suit against
the county and City of Millen, arguing that at-large elections diluted minority voting
strength in violation of the Constitution and Section 2.572 Negotiations followed, and

the parties agreed on a new plan for the board of commissioners and board of

571 R. H. Reeves, 1, to Neil Bradley, ACLU, December 16, 1982.

572 Green v. Bragg, No. 691-078 (S.D. Ga.).
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education containing five single member districts, two of which were majority black.
The plan was precleared by the Department of Justice and implemented at the
elections in November 1993, at which all members of both boards were elected to
new termes.

The City of Millen, which was majority black, adopted a plan for a five
member commission elected from two double member districts and one single
member district. One of the double member districts, and the single member
district, were majority black. Under the city's proposed implementation schedule,
the double member districts would elect one member in 1993, and then all three
districts would elect new members in 1995. The Attorney General approved the
districting plan, but objected to the schedule of elections on the grounds that the
new plan would not be fully implemented until 1995, and the city had not carried its
burden of showing that the delay "has neither a discriminatory purpose nor a
discriminatory effect."5”3 As a result of the objection, the city agreed to hold
elections in 1993 in all three districts.

In 1995, the county attempted to relocate two polling places, one of which
was situated in a predominately black community and easily accessible to many
voters by foot. One of the new proposed sites was located outside of the city limits

in a predominately white neighborhood which had no sidewalks, curving roads, and

573 James P. Turner, Acting Assistant Attorney General, to Roy E. Paul, Attorney for Jenkins County
and the City of Millen, August 2, 1993.
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a speed limit of 55 miles per hour. Thus, even if some voters could walk to the
proposed polling place, it would have been very dangerous. The county maintained
that the proposed site was in racially neutral territory. However, the Attorney
General rejected the change and determined that "the county’s proffered reasons for
the selection of this particular polling site appear to be pretextual, as the selection of
this location appears to be designed, in part, to thwart recent black political
participation.">74

The oversight of the county's voting changes provided by Section 5 thus
helped ensure that blacks had access to the polls and were able to participate

effectively in the electoral process.

Johnson County and the City of Wrightsville

Wilson v. Powell

Buoyed by the 1945 decision in King v. Chapman,5”> which outlawed the

white primary in Georgia, blacks in Johnson County began to register to vote in
increasing numbers, despite considerable obstacles and white resistance. Three
years later, in March 1948, on the eve of Johnson County’s Democratic primary, 400

blacks had registered. This prompted swift action by the Ku Klux Klan. On the eve

574 Deval L. Patrick, Assistant Attorney General, to William E. Woodrum, Jenkins County Attorney,
March 20, 1995.

55 62 F. Supp. 639 (M.D. Ga. 1945), aff'd sub nom. Chapman v. King, 154 F.2d 460 (5th Cir. 1946).
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of the primary a crowd of 700 whites, including some 250 Klan members, gathered
on the town square in Wrightsville to hear Dr. Samuel Green, the Grand Dragon of
the Georgia KKK, denounce racial equality. "Again you will see Yankee bayonets
trying to force social and racial equality between the black and white races," Green,
an Atlanta physician, shouted. "If that happens there are those among you who will
see blood flow in these streets. The Klan will not permit the people of this country
to become a mongrel race." According to Time magazine, no blacks voted the next
day.576

More than 30 years later, the Klan still made its presence felt in Wrightsville,
when a crowd of 75 Klansmen and other white supremacists gathered in April 1980,
to oppose civil rights marchers who were peacefully protesting what they said were
racial actions and police misconduct by the sheriff.

Three years later, black residents of Johnson County, represented by the
ACLU, filed suit in February 1983, challenging at-large voting for the county board
of commissioners and the Wrightsville City Council.5”7 The county had a black
population of 31%, and its county seat, Wrightsville, had a black population of 38%.

No black person, however, had ever been elected to either of the governing bodies.

576 "Sheet, Sugar Sack & Cross," Time, March 15, 1948.

577 Wilson v. Powell, Civ. No. 383-14 (S.D. Ga.).
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In September 1983, plaintiffs and the City of Wrightsville entered into a
consent decree providing for three city council seats elected from single member
districts, one of which was 75% black. In the first election under the new plan in
November 1983, the first black elected official in the history of Johnson County was
elected from the majority black district.

In April 1984, the county commission and the plaintiffs agreed on a consent
decree that increased the number of county commission seats from three to five, and
provided for elections from five single member districts, one of which was 66%
black. At the first election under the new plan in August 1983, a black person was

elected from the majority black district.

Johnson County Branch of the NAACP v. Johnson County

Black voters and the Johnson County NAACP, represented by the ACLU,
returned to court again in 1992, seeking redistricting of malapportioned election
districts for both the board of commissioners and board of education in compliance
with the Constitution and the Voting Rights Act.5”8 A consent judgment was entered
on September 16, approving a redistricting plan for both bodies which was

subsequently approved by the Justice Department.

578 Johnson County Branch of the NAACP v. Johnson County, Georgia, Civ. No., 392-026 (S.D. Ga.)
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The Attorney General, however, objected to a voting change submitted that
same month by the City of Wrightsville which proposed the relocation of a precinct
from the county courthouse to the racially segregated American Legion Hall. In the
objection letter, the Department of Justice concluded that:

the American Legion in Johnson County has a wide-spread
reputation as an all-white club with a history of refusing
membership to black applicants. Moreover, the American
Legion hall, itself, is used for functions to which only whites are
welcome to attend. Consequently, the atmosphere at the
American Legion is considered hostile and intimidating to
potential black voters, and it appears that locating a polling
place there has the effect of discouraging black voters from
turning out to vote.>”?

In that same 1992 letter, the Attorney General did, however, approve a
belated request from the city to approve the 1968 elimination of a segregated polling
place at the Wrightsville City Hall and the establishment of an integrated polling

place at the county courthouse.

Lamar County

Strickland v. Lamar County

Located in west central Georgia between Atlanta and Macon, Lamar County
had approximately 12,500 people, 33.81% of whom were black in 1980. The county’s

three member board of commissioners was elected at-large. In 1984, in response to

579 John R. Dunne, Assistant Attorney General, to Charlotte Beall, October 28, 1992.
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requests from local residents, the county board of commissioners asked the state
reapportionment office to draw some proposed redistricting maps for the county.
The board selected a plan, which was subsequently enacted by the general assembly,
consisting of four single member districts, one of which was majority black, and one
at-large district for the chairman. The plan also included a majority vote
requirement.5® An alternative plan, which the board rejected, called for five single
member districts, two of which were majority black, with the chairman selected by
the board members.

In March 1986, the Attorney General denied preclearance to the county's
proposed plan, saying, in part:

the commissioners of Lamar County selected the proposed 4-1 plan
allegedly because a majority of petition signatures and individuals
present at two public hearings supported this plan. We have been
advised, however, that a majority of those who attended the hearings
actually backed the county’s five single-member district plan.>81

The Attorney General also rejected the county’s assertion that under the
proposed plan blacks would have an opportunity to elect a candidate to the at-large
position and not be limited to one representative from the single majority black
district. According to the Attorney General, "the historical lack of success of black

candidacies in county at-large elections suggests that the likelihood of a black

380 Georgia Laws 1985, p. 5020.

581 William Bradford Reynolds, Assistant Attorney General, to Norman Smith, March 16, 1986, p. 1.
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supported candidate defeating a white-supported opponent in a county-wide
election is, at best, remote.”582

The county had also claimed that blacks would likely elect a single black
representative under the 4-1 plan, but could not be assured of similar success in
either of the two majority black districts under the five single member district plan.
The Justice Department disagreed.

The county’s reasoning would appear to overlook, however, the
potential for electing candidates of their choice provided to blacks by
their percentage of the voting age population in those two districts,
thus, affording to them the opportunity secured by the Voting Rights
Act. In the circumstances, it is far from clear that the county’s
decision to adopt the 4-1 plan was free of discriminatory purpose - - a
purpose to minimize to the fullest extent possible black voting
opportunities within the county.>83

Two months later, on May 30, 1986, black voters in Lamar County,
represented by the ACLU, filed suit against the board of commissioners and the five
member county board of education, which was also elected at-large.58 The suit
charged that at-large elections for the board of commissioners and the majority vote
requirement violated the Constitution and Section 2. The suit similarly charged that

at-large elections for the board of education with a majority vote requirement, and

21d., p. 2.
583 Id

%84 Strickland v. Lamar County, Civ. No., 86-167-2-MAC (M.D. Ga.).
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the use of a multi-member residential district in the area of the county having a high
concentration of black population, violated the Constitution and Section 2.

Later that year, in October, the district court granted a stay to allow the
general assembly an opportunity to enact and preclear new redistricting plans for
the board of commissioners and board of education. In 1987, the general assembly
enacted legislation for both governing bodies, which the Attorney General
precleared, providing for four single member districts, two of which were majority
black, and one at-large position.58

The plaintiffs, however, contended the new plans were malapportioned, and
filed a motion for a preliminary injunction against the holding of a special election
on March 8, 1998. The district court denied the motion and the elections went
forward.

Plaintiffs renewed their contentions in a motion for summary judgment, but
more than three years later, on September 25, 1991, the district court denied the
motion on the ground of mootness. According to the court, the one person, one vote
challenge was based on 1980 census data, which had been superseded by the 1990

census. The lawsuit was dismissed without prejudice in March 1992.58¢

%85 Georgia Laws 1987, p. 3752 (board of commissioners) and Georgia Laws 1987, p. 3740 (board of
education). See, also, Strickland v. Lamar County, Order of November 25, 1992, pp. 3-4.

586 Strickland v. Lamar County, Order of November 25, 1992, p. 4.

337



Laurens County

Concerned Citizens Committee of Dublin & Laurens County v. Laurens

County

Laurens County, located along the Altamaha River in middle Georgia, has
been a major cotton and timber-producing area. The county is the state's third
largest in land area and the City of Dublin is the county seat. Across the Altamaha
from Dublin is East Dublin, where African Americans were slightly less than one-
third (29%) of the population in 1970. Beginning in the mid-1970s, the Justice
Department had objected several times to election changes proposed by the East
Dublin City Council. In 1974, the Attorney General objected to changes
implementing numbered posts and staggered terms, and to the postponement of city
elections.’®” Seventeen years later, when East Dublin again tried to implement
numbered posts and a majority vote requirement, the Justice Department again
objected to these changes in the context of the at-large council elections.5® In that
1991 objection, the Attorney General stated:

Furthermore, it appears that the council adopted the majority
vote requirement over the objections of the two minority
members of the council and despite the explicitly state[d]

concern of Mayor Gornto and others that the proposed change
would have a discriminatory effect. Yet, even in the face of these

%87 J. Stanley Pottinger, Assistant Attorney General, to William Malcolm Towson, March 4, 1974 and
June 19, 1974.

588 John R. Dunne, Assistant Attorney General, to William L. Tribble, April 26, 1991.
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concerns, no valid, non-racial reason has been advanced by the
city to justify either the majority vote requirement or the change
to numbered position for the at-large council seats.

In 1990, Laurens County had a population of 39,988, of which 33.3% were
African American. When data from the 1990 census became available, it showed the
districts from which the Laurens County Board of Commissioners were elected were
significantly malapportioned. The general assembly failed to reapportion Laurens
County during the 1992 legislative session, leaving in place districts with a total
deviation of 28.27%.

To remedy this inequality, the ACLU filed suit on behalf of the Concerned
Citizen Committee of Dublin and Laurens County on July 17, 1992, under the
Constitution and Section 2 and Section 5, challenging the malapportioned district
voting plans used to elect members to the board of commissioners.?° County
officials subsequently agreed to seek redistricting in the 1994 session of the Georgia
General Assembly, and the court ordered a stay of the proceedings in March 1993.
Defendants, however, failed to secure a redistricting plan during the 1994 legislative
session. The parties then agreed to a plan with five single member districts including

two majority black districts, and the new plan was implemented at a special election

in December 1994.

589 Concerned Citizen Committee of Dublin and Laurens County v. Laurens County, Civ. No. 392-033
(5.D.Ga)).
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Liberty County

Bryant v. Liberty County Board of Education

Liberty County is home to Fort Stewart, headquarters of the Army's Third
Infantry Division. During Reconstruction, the county had been represented in the
state senate by Tunis Campbell, one of the most effective and influential blacks in
the legislature, until he was literally run out of the state by the forces of White
Redemption. The county also had at least one special tie with the modern civil
rights movement. In the 1960s, the Dorchester Academy, an all-black school that
operated in the county until 1945, was used by Dr. Martin Luther King, Jr., and
others to plan desegregation campaigns and train civil rights activists. Today,
Liberty County’s population of 61,610 is split roughly equally between blacks
(42.8%) and whites (46.6%), with a remaining population that is 8.2% Hispanic.

In 1986, under pressure from the black community and the threat of litigation,
the state legislature adopted single member district plans for both the Liberty
County Board of Commissioners and the Board of Education. Six members of each
board were elected from districts, with the chair elected at-large.>°

Four years later, and under similar pressures, the city of Hinesville, the
Liberty County seat, changed from electing its city council at-large by plurality vote

to elections from single member districts by majority vote. The change also

59 Act No. 780 (1986); Act No. 778 (1986).

340



provided for the election of the mayor by majority vote.5*1 The Department of
Justice approved the adoption of single member districts for the council, but
objected to the majority vote requirement for mayor. It noted that the Attorney
General had previously interposed a Section 5 objection in 1971 to the adoption of a
majority vote requirement for mayor, as well as majority vote and numbered post
requirements for the city council when elections were held at-large:

Thereafter on three occasions the city requested reconsideration
and the Attorney General declined to withdraw the objection.
As explained in our most recent determination in this regard, on
August 23, 1983, the changes did not pass muster under Section
5 because they would occasion an impermissible retrogression
in minority voting strength in the context of at-large elections
and racially polarized voting. Our review of the city’s election
history since 1983 does not suggest that our past analyses were
incorrect. Indeed, the apparent basis for the city’s change to
single-member districts is a concern that municipal elections are
characterized by polarized voting. We also note that the black
population percentage in the city has increased significantly in
the last decade, which serves to heighten the retrogressive effect
of the proposed majority vote requirement in the context of city-
wide elections. Thus, while the change to single-member
districts for councilmanic elections, in one of which blacks
constitute a majority of the registered voters, renders the
majority vote provision for those elections nonproblematic, the
majority vote requirement for mayor continues to have an
impermissible effect under the Voting Rights Act.5?

Based on the 1990 census, the districts for the board of commissioners and

board of education were malapportioned with a total deviation of 55.9%. The

591 Act. No. 825 (1990).

52John R. Dunne, Assistant Attorney General, to James W. Smith, Esq., July 15, 1991.
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general assembly enacted legislation in 1992, which called for new districts of
substantially equal population. However, like other reapportionment bills enacted
that year, the legislation became null and void when the justice department failed to
preclear the measure before April 27, 1992, the beginning date of qualifying for
county commission and school board elections, thus triggering a “poison pill”
provision in the law which caused the redistricting measure to expire.

Because Liberty County was left with a malapportioned districting plan
based on the 1980 census, the ACLU filed suit in 1992, on behalf of black voters
seeking constitutionally apportioned election districts for the county.5 The court
granted plaintiffs’ motion for preliminary injunctive relief on July 7, 1992, and the
following year the parties agreed to a redistricting plan in which two of the six
single member districts contained majority black voting age populations.> The
plan was precleared by the Justice Department on April 27, 1993.5%

In 2004, the chair and vice chair of the Liberty County Commission were
African American, and under their leadership the county established a Museum of

African American History on the grounds of the Dorchester Academy.

593 Bryant v. Liberty County Board of Education, Civ. No. 492-145 (S.D. Ga.).
594 Id., Consent Decree, Order and Judgment, February 11, 1993.

5% James P. Turner, Acting Assistant Attorney General, to J. Noel Osteen, Esq., April 27, 1993.
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Long County and the City of Ludowici

Glover v. Long County

Wallace v. City of Ludowici

Named after Crawford W. Long, the first physician to use anesthesia during
surgery, Long County is located in southeast coastal Georgia. Although 26% of the
sparsely populated rural county was black in 1980, the county was racially polarized
and had never elected an African American to county office. In 1976, the
Department of Justice had objected to the proposed use of majority vote and
numbered post requirements for school board elections saying:

We have noted particularly information concerning recent
minority political activity and racial bloc voting in the county.
Additionally, we have not been apprised of any compelling
reasons for the use of candidate residency districts . . . In the
context of an at-large electoral system, the opportunity for
minority voters to elect a representative of their choice to the
board of education is significantly lessened by the use of
candidate residency districts.>

In June 1985, the five member Long County Commission established a
committee to study the possibility of redistricting. Two years later, in January 1987,
it came up with a plan to create five election districts, including one that would have

been majority black. Later that month the ACLU filed suit on behalf of a group of

black and white citizens challenging the at-large method of elections as diluting

5% J. Stanley Pottinger, Assistant Attorney General, to Honorable J. R. Shaw, July 16, 1976.
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black voting strength in violation of Section 2 and the Constitution.5”” Three months
later, in April, the parties agreed to a single member district plan for the five county
commissioners, including one majority black district. The plan was adopted by the
court, precleared by the Department of Justice and the first elections under the new
apportionment were held in 1988.

The ACLU also filed suit in Long County in June 1987, on behalf of black
residents of Ludowici, the only city in the county, challenging the use of at-large
elections for city council as violations of Section 2 and the Constitution.® Like the
county, the city was approximately one-fourth black, yet no African American had
ever been elected to city government. A settlement order was issued in October,
establishing five single member districts, and the first election under the new plan

was held in September 1989.

Lowndes County

NAACP of Lowndes County v. Tillman

Lowndes County is located in southwest Georgia on the Florida state line. In
1859, the town of Valdosta was established as the new county seat in order to

connect the county with a railroad line from Savannah. With this transportation link

57 Glover v. Long County, Civ. No. 287-20 (S5.D. Ga.).

5% Wallace v. City of Ludowici, Georgia, No. CIV-287-147 (S.D. Ga.).
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established, Valdosta became the largest inland market in the world for Georgia Sea
Island cotton, until the arrival of the boll weevil in 1915 led to the destruction of
cotton crops across the state.

According to the 1980 census, more than 39% of Valdosta's 37,596 residents
were African American, yet only one black person had ever been elected to the six
member city council, which was elected at-large. In 1983, the Lowndes County
Chapter of the NAACP and individual black voters, represented by the ACLU,
challenged at-large voting for the city council as violating Section 2 and the
Constitution.>

Prior to 1963, four of the six council members had been required to reside in
specific residential wards. City officials abolished the residency requirement in
1963 and imposed a majority vote requirement. The effect of these changes was to
solidify control of the outcome of elections by the white majority.

Litigation brought several years earlier by the United States challenging racial
segregation in Valdosta city schools highlighted the problem of race discrimination
in Lowndes County. In 1978, the court of appeals vacated a district court ruling
holding that a unitary school system had been achieved in Valdosta. Instead, the
appellate court found that a high incidence of racially identifiable schools belied the

school board's contention that Valdosta had achieved a unitary system. "Fifty-five

59 Lowndes County Chapter of the NAACP v. Tillman, Civ. No. 83-108-VAL (M.D. Ga.).
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percent of Valdosta's elementary school population is black, and 80% of those black
students attend schools that are over 90% black. . . Thus we can see that several of
Valdosta's elementary schools are virtually one race."®® Two years earlier, the U.S.
Department of Education had withdrawn federal funding from the Lowndes County
public schools after finding that four black administrators had been discriminatorily
demoted in order to prevent them from being principals in newly desegregated
county schools. According to the federal Equal Employment Opportunity
Commission (EEOC), "the demotions had the effect of maintaining the status quo of
having all-White Administrators as Principals."01

The ACLU law suit challenging city council elections was filed the same week
the Department of Justice brought a similar suit challenging at-large voting in both
Lowndes County and Valdosta.®2 The court consolidated both cases for purposes of
discovery and trial.

In September 1984, the Justice Department and city officials reached an
agreement that the city would be divided into six single member voting districts,
three of which were majority black. The number of city council members was also

increased to seven, with the seventh member elected at-large (the 6-1 plan). The

600 United States v. The Board of Education of Valdosta, 576 F.2d 37, 38 (5th Cir. 1978).

601 Harris A. Williams, District Director, Atlanta District Office, EEOC, to Otis G. Lane and Lowndes
County Public Schools, June 23, 1987, Charge Number 041851508.

602 United States v. Lowndes County, Civ. No. 83-106 (M.D. Ga.)

346



Lowndes County NAACP objected to the addition of the at-large seat on the
grounds that it would dilute minority voting strength, but the district court
approved the plan. While the 6-1 plan was flawed, it did contain three majority
black districts and when elections were held under the new plan in February 1985,
three black candidates were elected. The government's law suit against the county
was settled on the basis of single member districts and in 2006, one of the county’s
four commissioners is African American.%%

Elections for the county board of education were also at-large. And with the
general population of the county approximately 75% white, it had not been possible
for blacks to win when forced to compete in county-wide elections.®% From 1970 to
1988, only two African Americans had run for a position on the board of education
(in 1970 and 1984) and both had lost. Although black voters had repeatedly
appeared before the all white school board to suggest the adoption of district
elections, the board had failed to follow through on promises to further explore the
possibility of redistricting.

Beginning in 1985, the EEOC had issued a series of determination letters in

favor of black teachers and administrators who had alleged discrimination by the

603 McDonald, (2003), p. 183.

604 Kathleen Wilson, “County School District Proposal,” The Valdosta (Ga.) Daily Times, September 9,
1987.
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Lowndes County Board of Education.®% Frustrated by adverse conditions in the
schools and their exclusion from the county board of education, black residents filed
a complaint with the Department of Justice alleging "bold, overt and longstanding
racial discrimination in the Lowndes County Georgia School System."®% Voters also
appealed to the ACLU for assistance in bringing suit to force a change, but it did not
appear possible to draw a majority black district using a five member format at the
time.

Following the 1990 census, the school board voluntarily changed to single
member districts and created one majority black district. Since that time there have
been as many as two African Americans serving at one time on the seven member

board and currently one black member serves on the board.

Macon County

Hall v. Macon County

Macon County is a small, majority (59.5%) black county located in southwest

Georgia. Its board of commissioners and board of education are each composed of

605 Harris A. Williams, District Director, Atlanta District Office, EEOC to Timmy Young and Lowndes
County Board of Education, October 30, 1987, Charge No. 110851956; Harris A. Williams, District
Director, Atlanta District Office, EEOC, to Otis G. Lane and Lowndes County Public Schools, June 23,
1987, Charge Number 041851508. Harris A. Williams, District Director, Atlanta District Office, EEOC,
to Lowndes County Board of Education, September 30, 1985, Charge Number 041861534.

606 Willie Mack Rose, Concerned Citizens of Lowndes County, to U.S. Department of Justice,
November 23, 1987.
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five members elected from single member districts. The 1990 census showed the
districts were malapportioned with a total deviation of 21.69%. The general
assembly failed to redistrict the two boards during its 1992, 1993, and 1994 sessions,
and in 1994, the ACLU filed suit on behalf of Macon County residents against
county officials seeking a constitutional plan for the 1994 elections.6%”

On July 12, 1994, the court enjoined the upcoming election and ordered the
parties to present remedial plans by July 15, 1994. In March 1995, the court ordered
a five district plan that remedied the one person, one vote violations and ordered

special elections be held.

Marion County

Story v. Marion County

Rural Marion County lies in the heart of the West Georgia cotton belt. The
county was home to more than 10,000 people before the Civil War, including 3,600
slaves, but suffered heavy population losses when bank panics, the boll weevil, and
the Great Depression combined to cripple the agricultural economy.

The county was governed by a three member commission which, historically,
had been was elected from single member districts. In 1957 the districts were

abolished in favor of at-large elections with staggered terms and a majority vote

607 Hall v. Macon County, Civ. No. 94-185 (M.D. Ga.).
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requirement. Although blacks were 46% of the county population based on the 1980
census, no black person had ever been elected to the county commission. In 1985,
black residents of the county, represented by the ACLU, filed suit challenging at-
large commission elections as violating the Constitution and Section 2.608

In its answer, the county conceded the "entitlement of all citizens of Marion
County to a Board of Commissioners elected from equal population, single-member
Commissioner districts in place of the exiting at-large system," and represented that
it intended to seek legislation in 1986 establishing single member commission
districts. The parties subsequently agreed to increase the size of the council to five
members elected from single member districts, two of which would be majority
black. The plan was enacted by the general assembly and precleared by the Justice
Department, but at a subsequent referendum the plan was rejected by the voters of
the county, a majority of whom were white. The defendants then asked the court to
adopt a plan containing three single member districts, one of which was majority
black, as an interim court ordered plan. The plaintiffs, in turn, asked the court to
implement a five member plan, containing two majority black districts. Due to this
impasse, no action was taken by the court, and the case was closed without reaching

a resolution.

608 Story v. Marion County Board of Commissioners, Civil Action No. 85-175-COL (M.D. Ga.).
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McBride v. Marion County

In 1999, black residents of the county, again represented by the ACLU, filed a
second lawsuit challenging at-large elections for the Marion County Commission.6%
The Department of Justice filed a similar case against the county,®'? and the two
suits were consolidated. This time, the parties were able to reach a settlement, and
on June 13, 2000, the court entered a consent order. Amonyg its findings were:

*Racially polarized voting patterns prevail in elections in the
county, including elections for the county commission.

*No black candidate for the Marion County Board of
Commissioners has been elected to office under the at-large
method of election. Indeed, no black candidate has been elected
to any county office in Marion County in which voting occurs
on an at-large basis.

*Black citizens in Georgia and its political subdivisions
(including Marion County) have suffered from a history of
official racial discrimination in voting and other areas, such as
education, employment, and housing. . . . These factors hinder
black citizens' present-day ability to participate effectively in the
political process.

*[T]here is a strong likelihood that plaintiffs would prevail were
these actions to proceed to trial.6!!

A plan was also agreed upon containing three single member districts, one of

which was majority black. The new plan, which had previously been precleared by

609 McBride v. Marion County Commission, 4:99-CV-134 (M.D. Ga.).
610 United States v. Marion County, Civil Action No. 4:99-CV-151 (M.D. Ga.)

611 Id., Order of June 13, 2000.
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the Department of Justice, was implemented at the elections in 2000.

Black voters, however, continued to have problems participating in county
elections. In 1965, the county school board had adopted at-large elections but failed
to submit the change for preclearance under Section 5.612 The board was sued in
1984 by the Marion County Voter Education Project, which resulted in the
implementation of five single member districts for the board, two of which were
majority black.613

When the 2000 census showed the districts for the school board were
malapportioned, the county redrew them and submitted the new plan for
preclearance. The plan retained a significant black population in one of the districts
(District 1), but reduced the black population in District 4 to a bare majority (50.7%
BVAP). The county argued that the reduction in black population in District 4 was
unavoidable due to a decline in the overall black population of the county, but the
Department of Justice disagreed, saying elections in Marion County were:

marked by a pattern of racially polarized voting . . . [and] the
significant reduction in the black voting age population in
District 4, and the likely resulting retrogressive effect on the
ability of black voters to elect a candidate of choice to two seats

on the board, was neither inevitable nor required by any
constitutional or legal imperative.t14

612 McDonald (2003), pp- 131-32.
613 Marion County Voter Education Project v. Grier, Civ. No. 84-97-COL (M.D. Ga.).

614 Ralph F. Boyd, Jr., Assistant Attorney General, to Wayne Jernigan & Phillip L. Hartley, October 15,
2002.
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The county submitted a revised plan to the Justice Department in 2002 that
provided for a five member school board with four single member districts, and one
additional position elected at-large. Two of the election districts had a black
majority, and the plan was approved in 2003. Today there are two African

American members of the Marion County school board.

McDuffie County

Bowdry v. McDuffie County Board of Commissioners

The ACLU originally challenged the at-large method of electing the McDuffie
County Board of Commissioners, the board of education, and the Thomson City
Council in 1976.615 The case, which was filed on behalf of black voters, was settled in
1978 by entry of a consent order adopting district election plans for all three
jurisdictions. Although the plans later became malapportioned under both the 1980
census and the 1990 census, the defendants failed to enact redistricting plans and
conducted the 1992 primary under the preexisting plans. Plaintiffs filed a motion in
October to enjoin the pending November elections, but at a hearing on October 28,
1992, the court refused to stop the elections, although it did require that special

elections be held in 1993 under properly apportioned and precleared plans.

615 Bowdry v. McDulffie County Board of Commissioners, Civ. No. 176-128 (S.D. Ga.).
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Meriwether County

Bray v. City of Greenville

The City of Greenville in Meriwether County is predominately black, and a
majority of Greenville elected officials have traditionally been African American.
Meriwether County, by contrast, is predominantly white and, prior to passage of the
Voting Rights Act, it elected its board of commissioners from single member
districts. After passage of the act and increased black registration, the county
adopted at-large elections for the board to ensure the white majority would continue
to control elections. The change was submitted for preclearance, but the Attorney
General objected, noting that under the existing plan, two of the districts were
majority blacks while the at-large plan "would have the effect of abridging minority
voting rights in Meriwether County."616

In the May 1987 mayoral election, the incumbent, John Carter, narrowly beat
a challenger, James Bray, by four votes. Bray challenged the election, and after a
hearing on September 16, 1988, the Superior Court of Meriwether County set aside
the results for errors in the tabulation of absentee votes and ordered city officials to
conduct a special election on October 26.617 Under Section 5, a special election

ordered by a state court is a change in voting requiring preclearance. Section 5,

616 J. Stanley Pottinger, Assistant Attorney General, to Ben R. Freeman, July 31, 1974.

617 Bray v. City of Greenville, Case No. 87-V-179 (Ga. Sup. Ct.).
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however, gives the Attorney General 60 days to act upon a submission, a period of
time that extended beyond the date set by the superior court for the special election.

City officials submitted the special election for preclearance, but were advised
the day before the election that no decision had been reached. The mayor and
council, upon the advice of the city attorney, then notified the superior court that the
submission had not been precleared and that they were therefore canceling the
election. James Bray, the defeated challenger, then moved the superior court to hold
the mayor and council members in contempt for failing to hold the election, and the
court did so.

In a harsh and punitive decision, the state court held the mayor and four
council members, all of whom were black, in contempt of court, fined them $500
each, ordered them to pay Bray's attorneys' fees in the amount of $5,250, - all out of
their personal funds, and directed that they be incarcerated in the county detention
center for 20 days. The mayor and council members could avoid jail time only if
they paid the fines and fees by a date set by the court. This was no doubt the first
time in the history of the Voting Rights Act that local officials had been ordered to
pay fines and costs and go to jail for complying with the preclearance requirements.

The mayor and council, represented by the ACLU and the Greenville City
Attorney, removed the state case to federal court under a law that permits removal

where a defendant is acting under compulsion or authority of federal law - in this
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instance the Voting Rights Act.¢'® The federal court vacated the contempt order and
directed city officials to conduct a special mayoral election on January 4, 1989, and to
preclear the election under the Voting Rights Act. The defendants complied with
the court's order, the election was held, and Bray was elected the new mayor of

Greenville.

Miller County

Thompson v. Mock

Miller County, located in southwest Georgia, was home to Governor Marvin
Griffin. In the wake of the 1954 Brown decision ending segregation in public schools
and increased civil rights activity in the state, he warned that "the majority race in
Georgia is under siege" and urged "a Solid White Vote [in all elections] until sanity,
and with it safety, returns."?® Although the black population of the county was
approximately 28%, prior to passage of the Voting Rights Act only six blacks were
registered to vote.

Miller was one of the counties that switched from district to at-large elections
for its board of commissioners following increased black voter registration after

passage of the Voting Rights Act. It made the change in 1976, and the next year, it

618 Bray v. City of Greenville, No. 3:88-CV-127 (N.D. Ga.).

619 Quoted in McDonald (2003), p. 72.
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changed the method of selecting members of the county board of education from
grand jury appointment to elections at-large. Both changes were implemented, but
neither was submitted for preclearance under Section 5.

In 1980, the ACLU filed suit on behalf of black voters against the county
board of commissioners and board of education alleging that their use of at-large
elections violated Section 5 and the Constitution.6? In June 1980, a three-judge
district court enjoined further at-large county elections absent preclearance. The suit
against the county commission was subsequently settled by consent order creating
one two member and four single member districts, with one district being majority
black. The suit against the board of education was settled by consent order in
February 1981, creating five single member districts, with one of the districts being
majority black. The plan was formally enacted by the legislature and approved by
the voters in a referendum later that year.

After release of the 1980 census, the parties agreed upon a new redistricting
plan for the county commission retaining a majority black district, which was

enacted by the legislature in 1983.

620 Thompson v. Mock, No. 80-13 (M.D. Ga.).
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Mitchell County

Cochran v. Autry

In 1979, the ACLU filed suit on behalf of black voters challenging at-large
elections for the Mitchell County Board of Commissioners and Board of Education
as diluting minority voting strength in violation of the Constitution and Section 2.621

Despite the fact that blacks were nearly 50% of the population, no black person had
ever been elected to the board of commissioners and no more than one black person
ever served at one time on the board of education.

Located in rural Georgia, south of Albany, Mitchell County has a long and
violent racial past. In 1868, during Reconstruction, whites attacked a black political
rally in Camilla, the county seat, in what became known as the Camilla Massacre.
An undetermined number of black participants were killed and 30 or 40 people were
wounded.6??

In the 1970s, the lack of black political representation had direct consequences
for employment and the availability of services to black Mitchell County residents.
There were no black personnel in the county commissioner’s’ office or the tax

assessor’s office. There were no black deputies at either the sheriff’s department or

621 Cochran v. Autry, Civ. No. 79-59-ALB (M.D. Ga.)

622 McDonald (2003), p. 23.
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the county prison, where discriminatory practices persisted. Sections of roads
through the black community remained unpaved.623

As in a number of other Georgia jurisdictions, no black person had served on
the grand jury in Mitchell County.®?* After the Supreme Court in 1967 called into
question Georgia's segregated system of jury selection, the state enacted legislation
requiring fair racial representation on grand juries. Faced with the prospect that a
more racially representative grand jury might appoint black members to the school
board, Mitchell County then abandoned grand jury appointments and switched to
at-large elections in 1970. Though preclearance was required by Section 5, the
change was not submitted to the Justice Department until 1979.

In 1976, the federal district court in Albany had found the grand and traverse
jury lists for Mitchell County still to be "racially discriminatory.”¢?> Between 1970,
when the school board switched from grand jury appointment to at-large elections
and subsequently implemented a majority vote requirement, and 1979, no more than
one black person at a time had served on the seven-member board of education.

On September 15, 1978, the Department of Justice objected to election changes

in the Mitchell County school district, which required residency districts, designated

623 Wayne Mixon and Ed Brown to the Mitchell County Chairman and Board of Commissioners,
undated, c. 1976.

62¢ McDonald (2003), pp. 133-134.

Brown v. Culpepper, 559 F. 2d 274 (5th Cir. 1977).
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posts, and a majority vote requirement. While that objection was later withdrawn,
the language of the September 15, 1978, Attorney General’s letter was clear,

Under recent Supreme Court decisions, to which we feel

obligated to give great weight, election systems containing such

features have been found to have the potential for minimizing

and canceling out the voting strength of racial minorities.62

Also in the 1970s, voting precincts at Camilla, Pelham, and Baconton were

staffed by members of the Rotary, Pilot, and Lions Clubs, none of which had any
black members. In 1976, Ed Brown, a state officer of the NAACP, ran unsuccessfully
for the state house from Mitchell County. In 1979, he ran unsuccessfully for mayor
of his hometown, Camilla, and he encountered open hostility campaigning in the
white community. On one occasion a white man tore up Brown's campaign card as
he stood on the man's front doorstep. On another occasion, an elderly white man
said, "You're trying to take over. I've seen the time in Mitchell County when people
like you would just disappear." The assaults were not simply verbal. During one of
his campaigns, Brown's car was burned.®?” In 1980, the Department of Justice sent 19

federal officials to observe elections in Mitchell County.628

Following the 1980 decision of the Supreme Court in Mobile v. Bolden, which

required proof of intentional discrimination in a vote dilution case, the litigation

626 James P. Turner, Acting Assistant Attorney General, to Charles Stripling, September 15, 1978.
627 McDonald (2003), pp. 118, 156-157.

628 Observation of Elections Under the Voting Rights Act of 1965, U.S. Department of Justice, Civil
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against the county commission and board of education was stayed. But after the
amendment and extension of the Voting Rights Act in 1982, adopting a "results" test
for Section 2 violations, the parties agreed to settle the litigation. In May 1984, the
parties entered into a consent decree providing for single member districts for the
five member board of commissioners, with two of the districts majority black. At
the elections held in 1984, two black candidates were elected, marking the first time
in the 20th century that African Americans were elected to the county commission.
The consent decree also provided for a six member board of education elected
from single member districts, with the chair elected at-large. Three of the six
districts were majority black, and in the August 1984 election black candidates won

in two of the three majority black districts.

wBrown v. McNeill

McCovy v. Adams

In 1984, the ACLU brought suit on behalf of black voters against two
municipalities in Mitchell County, Camilla,®?° the county seat, and Pelham, for their
use of at-large elections.®30 Camilla was one of the 30 or more Georgia cities that

adopted a majority vote requirement after the 1970 extension of the Voting Rights

Rights Division, Voting Section, March 12, 1981.

629 Brown v. McNeill, Civ. No. 84-248 (M.D. Ga.).
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Act. Camilla had a black population of 61%, but only one black person had ever
been elected to the city council.

Prior to filing the lawsuit, the plaintiffs and city officials agreed to enter into a
consent decree after the lawsuit was filed enjoining the regularly scheduled city
election in December, and scheduling a special election for late February 1985. The
parties also agreed to divide Camilla into two three member districts--one
predominantly white, the other predominantly black--and that at the special election
in 1985, two posts in the majority black district would be open for election. Elections
were held in April 1985, and two black candidates were elected, one of whom was
Ed Brown, the state NAACP officer.

Until 1964, the Pelham City Council controlled the method of selecting the
board of education under a 1901 city ordinance, but that year the Georgia General
Assembly repealed the ordinance and established a seven member board, elected at-
large, with the mayor serving as an ex officio member. In 1971, the legislature
decreased the number of members to six, plus the mayor, and instituted a residential
ward system, with a majority vote requirement. Both changes differed from election
practices before November 1, 1964, but neither was submitted for preclearance as

required by Section 5.

630 McCoy v. Adams, Civ. No. 84-240-ALB-AMER (M.D. Ga.).
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In 1980, black residents of Pelham were 47% of the population, but no black
person had ever been elected to the city council, and only one black person had been
elected to the local board of education. Prior to filing suit in 1984, the parties met
and discussed alternatives to the at-large system, but local officials stymied efforts to
implement single member districts by seeking to reduce the size of both elective
bodies from six members to five. Such a reduction would have provided black
majorities in only two districts compared to three in a six district plan. In light of the
discriminatory effect of the city's proposal, the plaintiffs filed their lawsuit.63

Subsequently, the parties entered into a consent decree on November 14,
1986, enlarging both the council and school board to seven members, elected from
two districts. One district, majority black, would elect three members and the other,
majority white, would elect four members. The Department of Justice approved the
changes and elections implementing the settlement were held in January 1987. Black
candidates were elected to three seats on the city council and three seats on the city
school board. These results stood in sharp contrast to the decades of exclusion of
blacks from meaningful participation in government in Pelham and Mitchell

County.

61 McCoy v. Adams.
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Morman v. City of Baconton

The City of Baconton, another municipality in Mitchell County, was required
to redistrict after the 2000 census, and again Section 5 was critical in blocking the use
of an admittedly unconstitutional plan.

In April 2003, the city enacted a redistricting plan for its mayor and five
member city council based upon the 2000 census. The preexisting plan, which had
been enacted in 1993, contained a total deviation of 49.7%. The city submitted its
new plan to the Attorney General and it was precleared on October 17, 2003.
However, prior to preclearance the city had allowed candidates to qualify under the
old 1993 plan.

To complicate matters further, despite preclearance, the city prepared to hold
city council elections in November 2003, under the old plan. The city, to its credit,
attempted to secure an order from the Superior Court of Mitchell County enjoining
the November 4 election under the 1993 plan, but the state court refused to
implement the precleared 2003 plan, and instead ordered elections to go forward
under the malapportioned 1993 plan. The order of the state court was itself a voting
change that could not be implemented absent Section 5 preclearance.

Black residents of Baconton, with the assistance of the ACLU, then filed suit

in federal court to enjoin use of the 1993 plan on the grounds that it would violate
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Section 5 and the Fourteenth Amendment.®32 The day before the election the court
held a hearing, and, hours before the polls opened, granted an injunction prohibiting
the city from implementing the unprecleared and unconstitutional plan.®33 The
court further ruled that a special election for the city council would be held under
the precleared 2003 plan in March 2004, to coincide with the presidential preference
primary, which was the next regularly scheduled election. These events show how
Section 5 continues to play a central role in preventing the use of plainly

unconstitutional election plans.

Morgan County and the City of Madison

Butler v. Underwood

Edwards v. Morgan County Board of Commissioners, Board of Education,
and Board of Registrars

Morgan County is located approximately one hour’s drive, due east, of
Atlanta. The county was 45% black in 1964, and elected its board of commissioners
from single member districts, yet no blacks had been elected to any county office.
After passage of the Voting Rights Act and the prospect that one or more of its
election districts would contain a majority of registered black voters, the county in

1971 abandoned its district system in favor of at-large voting. This change allowed

632 Morman v. City of Baconton, Georgia, Civ. No. 1:03-CV-161-4 (WLS) (M.D. Ga.).

633]d., Order of November 3, 2003.
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the white majority to continue to control the election of all members of the board of
commissioners. Although the change was required to be precleared, the county
ignored Section 5.

Notably, in July 1975, the Justice Department objected to the adoption of
majority vote and numbered post requirements for the city council of Madison, the
county seat, because of the potential - in concert with at-large voting - to dilute
minority voting strength, saying:

We are unable to conclude that the implementation of the
majority requirement and the numbering of the City Council
posts does not have a racially discriminatory effect.

Our analysis demonstrates that under Madison's current system
of at-large plurality elections, minority race voters have the
potential to elect a candidate of their choice. This minority
voting strength potential is lost, however, if candidates must
restrict their candidacies to a single, specific post, and must
receive more than half of the votes cast.®3

The following year, the ACLU filed suit on behalf of black voters challenging
at-large elections for the county board of commissioners, as well as for the city
council of Madison, as violating the Voting Rights Act and the Constitution.t® In
1978, the district court ordered elections for the county board of commissioners
returned to the preexisting district system because the 1971 change to at-large voting
had never been precleared. The court also found that at-large elections in the City of

Madison "may have denied plaintiffs and their class equal access to the political

634 ], Stanley Pottinger, Assistant Attorney General, to E.R. Lambert, July 29, 1975.

635 Butler v. Underwood, Civ. No. 76-53-ATH (M.D. Ga. 1978).
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system in derogation of their rights under the Fourteenth and Fifteenth
Amendments of the Constitution of the United States," and ordered the use of a
three district plan for the city council.63¢

The 1980 census showed that the 1976 court-ordered districting plan for the
county was malapportioned. The general assembly enacted a remedial plan in 1982,
but local officials proceeded to enforce it during the upcoming elections, and again
without complying with Section 5, which had just been extended by Congress for 25
years.

Seeking to block use of the unprecleared plan, the plaintiffs again applied to
the federal court for injunctive relief under Section 5, which was granted. Local
officials finally submitted the new plan and it was precleared. Elections were held
in October 1982, and Walter C. Butler, Jr., who later became state president of the
NAACP from 1993 to 2005, was elected to the Morgan County Commission.

The 1990 census showed that the board of commissioners and the Morgan
County Board of Education, whose members were elected from the same five single
member districts, were malapportioned with a total deviation of 26.1%. The general
assembly enacted a remedial plan, but it was not precleared before the April 27,

1992, deadline and died as a result of a "poison pill" provision in the legislation.

636 [d., Order of December 14, 1978.
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Because Morgan County had a malapportioned plan, the ACLU filed suit on
May 1, 1992, on behalf of black voters seeking constitutionally apportioned election
districts.®3” The parties entered into a consent decree, pursuant to which the 1992
elections went forward as scheduled under the malapportioned plan, but provided
for a new redistricting plan for the two boards which was ordered into effect on an
interim basis effective December 1, 1992.638 That plan contained two majority black
districts with 62.49% and 52.25% black voting age population, respectively. In 1993,
the Georgia General Assembly enacted the interim plan, which was precleared by

the Department of Justice, and implemented at the regular elections in 1994.

Muscogee County and the City of Columbus

Fourth Street Baptist Church v. Board of Registrars of Columbus/Muscogee
County

In Muscogee County, more than 15 years after passage of the Voting Rights
Act, 60% of voting age whites were registered to vote compared to 48% of voting age
blacks. In an effort to increase black registration, the Fourth Street Baptist Church in
Columbus asked the county board of registrars in 1983 to designate the church as a
satellite voter registration site. State law expressly authorized the designation of

churches as satellite voter registration sites, and other counties had regularly made

637 Edwards v. Morgan County Board of Commissioners, Civ. No. 92-54-ATH(DF) (M.D. Ga.).

638 ]Jd., Consent Decree and Order, July 20, 1992.
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such designations. The Muscogee County board, however, turned down the request
because it had adopted a policy of not allowing registration to be conducted at
churches on the grounds that it would violate the First Amendment doctrine of
separation of church and state.

The Fourth Street Baptist Church, its minister and members, and represented
by the ACLU, sued the board of registrars in state court in January 1984, alleging
that the action of the board violated state law, the federal Constitution, and resulted
in discrimination against blacks, who continued to suffer the effects of past official
discrimination in registering and voting, in violation of Section 2.93° The state court,
however, turned a deaf ear to the complaints of the black community and, without
conducting a hearing of any kind, dismissed the lawsuit on April 13, 1984. In a
terse, one paragraph opinion it held that, while the state statute authorizing the
designation of churches as satellite voter registration sites was constitutional, local
registrars had absolute, unreviewable discretion in designating or refusing to
designate additional registration sites.

Plaintiffs appealed but the Georgia Supreme Court affirmed. Without
reaching the issue of the constitutionality of the board's separation-of-church-and-
state policy, the court held that "nothing . . . requires that a Board of Registrars

designate churches as voter registration sites, and nothing requires that the Fourth

639 Fourth Street Baptist Church v. Board of Registrars of Columbus/Muscogee County, Georgia, No.
C84-330 (Sup. Ct. Muscogee County).
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Street Baptist Church be so designated." And throwing in some legal obfuscation for
good measure, it held that the plaintiffs' case should be dismissed for the additional
reason that it had been brought as an action for "declaratory judgment," rather than
as one for "mandamus."%40 The decision showed a remarkable level of indifference

by the state's highest court to the depressed level of black voter registration.

Newton County

Ellis-Cooksey v. Newton County Board of Commissioners

Newton County, located 30 miles east of Atlanta, had a population of 41,808
in 1990, of whom 22.4% were African American. The county also had a long history
of adopting discriminatory election procedures and ignoring Section 5.

In 1967, two years after passage of the Voting Rights Act, the county
abandoned its sole commissioner form of government and switched to a five
member board of commissioners elected from three single member districts, and one
multi-member district composed primarily of the City of Covington, the county seat,
which elected two members. Approximately 44% of the population of Covington
was black and could have constituted a majority in a single member district. The
county did not submit the 1967 change for preclearance.

In 1971, in the face of increased black voter registration, Newton County

640 Fourth Street Baptist Church v. Columbus Board of Registrars, 320 S.E.2d 543, 544 (Ga. 1984).
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abolished its district system and adopted at-large elections for all five commission
seats. The change was covered by Section 5, but the county did not submit it for
preclearance. Four years later, and only then under threat of litigation, the county
submitted its 1967 and 1971 changes for preclearance, and they were objected to by
the Department of Justice.

Nothing that "no black has ever been elected to serve on the County Board of
Commissioners," the department concluded that the at-large voting provided for in
the 1967 plan "will operate to minimize or dilute the voting strength of the minority
and, thus, have an invidious discriminatory effect." The department also found that
"a similar discriminatory effect will be occasioned by the changes [in 1971] . . . which
results in requiring all candidates for the Board of Commissioners to run for
staggered terms, at-large, with a residency requirement in each of the districts."¢41
As a result of the objection, the county returned to district elections for the county
comimission.

The board of education, whose members were traditionally appointed by the
grand jury, adopted an election scheme in 1967. Three members were elected from
single member districts, two members were elected from a multi-member district
composed of the city of Covington, and two members were elected at-large. The

change was not submitted for preclearance until 1975, when it was objected to by the

641 J. Stanley Pottinger, Assistant Attorney General, to John P. Howell, January 29, 1976.
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Department of Justice, which noted that "no black has ever served on the Newton
County Board of Education," and concluded that the board's voting system,
"especially with respect to the multimember district within the City of Covington,
will operate to minimize or dilute the voting strength of the minority and, thus, have
an invidious discriminatory effect." The department also declared that "a similar
discriminatory effect will be occasioned by . . . requiring all Board of Education
members to run for staggered terms at large with residency required in the county's
districts."¢42 Rather than face litigation, the school board adopted the same district
lines as the county commission.%43

The 1990 census showed the five single member districts for the board of
commissioners and board of education were malapportioned, with a total deviation
of 38.6%. After the legislature failed to enact a remedial plan, the ACLU filed suit on
behalf of black voters in Newton County in June 1992, seeking constitutionally
apportioned districts for the commission and school board.®** The suit also sought
to enjoin upcoming primary elections, scheduled for July 21, 1992, as well as the
November 3 general election.

The parties settled the case the following month and the court issued an order

642 J, Stanley Pottinger, Assistant Attorney General, to John P. Howell, November 3, 1975.
643 McDonald (1982), pp. 42-3.

644 Ellis-Cooksey v. Newton County Board of Commissioners, Civ. No. 1 92-CV-1283-MHS (N.D. Ga.)
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that "[t] he 1984 district plan does not constitutionally reflect the current
population."®4> Rather than enjoin the upcoming elections until a new
apportionment plan could be adopted by the legislature, the court ordered the 1992
elections to go forward using a districting plan jointly prepared by the plaintiffs and
defendants. Under that plan, African Americans made up a majority of one of the
five single member districts, and 26.81% of the population in a second district.

Subsequent to the court's order, the Department of Justice precleared the
redistricting plan on August 14, 1992. Candidate qualifying was reopened and a
special primary election was conducted under the new plan on September 15, 1992,
followed by the general election on November 3, 1992.

In the absence of Section 5, and the continuing role it played in the 1992
redistricting, black voters would doubtlessly continue to be excluded from equal

participation in the political process in Newton County.

Peach County

Richardson v. Peach County

A largely agricultural county in middle Georgia, located just south of Macon,
Peach County is home to Fort Valley State University, a historically black institution

founded in 1895, and a major employer in the county. Other employers included

645 1d., Order of July 19, 1992, p. 3.
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Blue Bird, the school bus manufacturer, which employed 1,600 workers, and an
agricultural pesticide and fertilizer company in operation since 1910, which settled
lengthy litigation in state court in 1998 for arsenic and other chemical pollution that
had a disparate impact on black residents.t46

In June 1994, the ACLU filed suit on behalf of black voters in Peach County
challenging the malapportionment of the board of commissioners and board of
education as a violation of the Constitution and Sections 2 and 5.47 The challenged
plan contained a total deviation of 81.78%. The suit asked the court to enjoin use of
the existing districting plan at the upcoming July primary elections.

Peach County, which is 47.5% black, has a long history of infringing on the
voting rights of African Americans. In 1974, the Attorney General objected to the
adoption of majority vote and numbered post requirements by Fort Valley, the
Peach County seat, because he was unable to conclude that the voting changes, in
conjunction with the city's use of at-large elections, would "not have a racially
discriminatory effect." The Attorney General further suggested that the proposed
changes would be precleared if the city adopted "a racially neutral election system,

such as district representation."¢48

646 In Re: Ft. Valley Litigation, Master File No. 94VS0000001, Final Order Approving Settlement,
October 12, 1998.

647 Richardson v. Peach County, Georgia, Civ. No. 94-228-2-MAC (DF) (M.D. Ga.).

648 J. Stanley Pottinger, Assistant Attorney General, to Charles R. Adams, May 13, 1974.
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Black voters, represented by the ACLU, later sued the three member Peach
County Board of Commissioners in 1976, for its use of at-large elections and for
failing to preclear the adoption of staggered terms in 1968.44° The three-judge court
agreed that the staggered term requirement had not been precleared and enjoined its
further use absent compliance with Section 5. However, the court refused to set
aside the 1976 election which had been held under the unprecleared staggered term
format. Plaintiffs appealed, and the Supreme Court remanded the case to the
district court with instructions to allow the county 30 days to seek preclearance. If
preclearance were granted, the matter would be at an end; however, if preclearance
were denied, plaintiffs could request additional relief in the form of new elections
under the preexisting format. The county submitted the staggered term provision
and it was precleared. The opinion of the Supreme Court thus established the
precedent of "retroactive" preclearance of unsubmitted voting changes.®50

The challenge to at-large elections for the board of commissioners was settled
by consent decree in 1979. Under the agreement, the size of the commission was
increased to five members, with four members elected from single member districts

and one member elected at-large. The staggered term requirement was retained.%!

649 Berry v. Doles, Civ. No. 76-139 (M.D. Ga.).
650 Berry v. Doles, 438 U.S. 190 (1978).

651 Berry v. Doles, Civ. No. 76-139 MAC (M.D. Ga.), Final judgment and decree, November 19, 1979.
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In 1992, after passage of legislation by the general assembly the previous year
which abolished grand jury appointment of school boards and required their
election instead, the Peach County Board of Education adopted the same method of
elections as the board of commissioners: four single member districts and one seat
elected at-large.

Even though the county had adopted district elections in 1979, it had failed to
reapportion after either the 1980 or 1990 census. After the ACLU filed suit in 1994,
challenging the county's malapportioned districts, the parties agreed on a new plan
that increased the size of the board of commissioners and board of education from
four to six members and utilized single member districts. The new "Peach 6" plan
continued the use of staggered terms.%2 The plan was precleared by the Attorney

General on January 23, 1995, and elections were held immediately thereafter.

Pike County and the Town of Zebulon

Hughley v. Adams

Pike County adopted at-large elections for its board of education in 1972
under circumstances that strongly indicate race was a primary factor in the decision.
The members of the school board were traditionally appointed by the grand jury,

but that system was changed in 1967, when the legislature approved a plan to elect

652 Richardson v. Peach County, Georgia, Order of September 29, 1994, p. 6.
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the five member board from single member districts. The county had a population
of some 9,000 people, 26% of whom were black. No black person, however, had
ever served on the school board or any elected board in the county.

Two black candidates ran for the school board under the district system in
1970, marking the first time in history that African Americans had run for a county
office. The two were defeated, but both ran strong races and one, the Rev. Robert
Curtis, made it into a run off.®33 Before the next election, and without seeking
preclearance, the county switched to at-large voting, insuring that the white majority
would control the election of all seats on the board.

In February 1978, the Department of Justice contacted local officials and
requested them to submit the school board's plan for preclearance. The county did
so, and the Attorney General entered an objection:

Because of the potential for diluting black voting strength
inherent in the use of at-large elections with residency
requirements in Pike County, we are unable to conclude that the
County has sustained its burden of showing that the change to
at-large elections with residency requirements will not have a
racially discriminatory effect in Pike County. . . It is our view
that the change accomplished by H.B. 1947 would represent

such a retrogression.®%*

The county, however, ignored the objection and continued to hold elections at-

65 Atlanta Constitution, December 10, 1980.

654 Drew S. Days III, Assistant Attorney General, to James D. Turpin, March 15, 1979.
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large until it was sued by black residents, represented by the ACLU, in 1980.655 The
plaintiffs sought enforcement of Section 5 and an injunction against further use of the
objected to at-large system.

In July 1980, a three-judge court enjoined further use of the county's at-large plan
and remanded the case to a single judge for implementation of a remedy. Because the
preexisting single member districts were malapportioned, a new plan was required.
Following a trial in September 1980, the court accepted the defendants' proposed plan,
and the plaintiffs appealed. They contended the county's plan could not be
implemented absent preclearance under Section 5, and that the plan, which contained
five majority white districts, was an inadequate remedy for the Section 5 violation and
the dilution of minority voting strength.

In February 1982, the court of appeals remanded the case to the district court,
ruling that the redistricting plan was a legislative plan and was thus subject to Section 5
preclearance.®® A hearing was conducted on remand in September 1982, and after
opening arguments, the judge indicated he wanted the defendants to consider an
interim remedy of immediately appointing a black person to the board of education.
The board agreed to do so, marking the first time in the history of Pike County that an

African American served on any elective county board.

655 Hughley v. Adams, No. 80-20N (N.D. Ga.).

656 Hughley v. Adams, 667 F.2d 25 (11th Cir. 1982).
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The parties subsequently agreed to establish six single member districts for the
board, one of which had a black majority of 65%. The new redistricting plan was
precleared by the Attorney General on March 11, 1983. The consent decree also
provided for satellite voter registration and for the appointment of blacks as deputy
registrars. Black voter registration increased substantially as a result, and in August
1984, a black person was elected to the school board from the majority black district.
Thus, the role of Section 5 in securing a racially fair method of elections for the board of

education in Pike County is apparent.

The Town of Zebulon

The ACLU, on behalf of the Pike County NAACP and black voters living in
Zebulon, the county seat, also wrote to members of the Pike County legislative
delegation in November 1983, advising them that in light of recent court decisions at-
large elections for the county commission and the Zebulon city council were likely in
violation of Section 2. Following negotiations with county and city officials, the
legislature enacted legislation in 1984 providing for: (1) the election of the four member
Zebulon City Council from two, two member districts, one of which was 65% black; and
(2) the election of the five member Pike County Commissioners from four single
member districts, with the chairman elected at-large. One of the districts had a black
population of 62%, and in elections held in that district in August, a black candidate

defeated the white incumbent. The first election for the Zebulon City Council was held
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under the new plan in December 1984, and a black candidate was elected.
Complaints of discrimination in voting in Pike County, however, have been
ongoing. In October 30, 1989, Phyllis Beck, a black resident of the county, wrote a letter
to the U.S. Attorney in Atlanta, noting that Zebulon was conducting a special voter
registration drive on the eve of municipal elections. No public notice of the drive had
been given, in the newspapers or otherwise, and city officials called only unregistered
white voters asking them to register, advising them that City Hall would remain open
beyond its regular hours until 8:30 p.m.%” It does not appear that the U.S. Attorney

took any action on Ms. Beck's complaint.

Pulaski County and the City of Hawkinsville

Lucas v. Pulaski County Board of Education

In 1982, the general assembly enacted legislation providing for elections for
the Pulaski County Board of Education from seven single member districts.®® The
1990 census showed that the districts were malapportioned with a total deviation of
47.75%. The legislature, however, failed to enact a remedial plan and elections were
scheduled to be held in 1992 under the unconstitutional plan. Black residents of the

county, who were 32.5% of the population, and represented by the ACLU, filed suit

657 Phyllis D. Beck to U.S. Attorney Robert L. Barr, October 30, 1989.

658 Ga. Laws 1982, p. 2664.
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in 1992 to enjoin the upcoming elections.®® The plaintiffs also challenged at-large
elections for the five member board of commissioners of the City of Hawkinsville,
the county seat.®®0 It is worth noting that as of 1989, no blacks had ever served as
county commissioner, and there were no black officials, administrators,
professionals, para-professionals, department heads or supervisors employed by the
county.

On October 14, 1992, the district court entered a consent order involving the
board of education, affirming that "Defendants do not contest plaintiffs’ allegations
that the districts as presently constituted are malapportioned and in violation of the
Fourteenth Amendment of the Constitution." The order also enjoined further
elections for the board of education, including the scheduled November 3, 1992,
election, until the general assembly was able to enact new reapportionment
legislation and receive preclearance from the Justice Department under Section 5. A
satisfactory plan was adopted and precleared, and the parties agreed to dismiss the
case against the board of education by order of February 14, 1995.

Hawkinsville was 49.6% black, but only one black person had ever won a
contested election in the past 25 years, and no African American had ever served as

chairman of the city commission. The complaint, which charged that Hawkinsville's

6% Lucas v. Pulaski County Board of Education, Civ. No. 92-364-3 (MAC) (M.D. Ga.).

660 Black residents had also challenged the sole commissioner form of government in Pulaski County
in 1989. See Sutton v. Anderson, Civ. No. 89-58-1 (M.D.Ga.), and supra p. 153 .
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at-large elections violated the Constitution and Section 2, also cited the city's
majority vote requirement and its use of numbered posts and staggered terms as
mechanisms which enhanced the opportunity for discrimination against minorities.
As evidence of racial polarization and discrimination in voting, the law suit

cited a number of facts:

* No black candidates had ever run for county-wide office and

only one black candidate had ever won election to the

Hawkinsville board of commissioners.

* Black voter registration in the city lagged significantly behind

whites, with only 48.9% of African Americans registered to vote,

compared to 66.7% for whites in 1980. In 1993, the gap was
74.4% for blacks, and 89.8% for whites.61

With only one voting precinct in Hawkinsville, it was impossible to perform a
statistical analysis of racial polarization in city elections, but an analysis by plaintiffs’
expert of three county wide elections where an African American candidate ran for
office revealed a distinct pattern of racially polarized voting where the average level
of white crossover voting was a mere 1.46%.%62 With two-thirds of Pulaski County’s
registered voters living in Hawkinsville, and a similar racial breakdown of
registered voters in the county and city, plaintiffs argued that these results were

statistically representative of racially polarized voting in the city.

661 Lucas v. Pulaski County Board of Education, Plaintiffs’ Proposed Findings of Fact and Conclusions
of Law, March 13, 1995, pp. 16.

6621d., p. 6.
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Other socio-economic racial disparities were evident:

* One half (50.52%) of blacks in Hawkinsville lived below the
poverty level in 1989, compared to just 9.52% of whites.%63

* A substantial majority (61.4%) of blacks over age 25 had no
high school diploma, while 76.3% of whites had at least a high

school diploma.

* Of all black households, 8.8% lacked complete plumbing
compared to no white households.

* Schools in both the city and county were not desegregated

until 1970, and even then the county maintained segregated bus
routes.t64

Shortly before trial, on November 9, 1995, the court on its own motion
dismissed the complaint without prejudice. As it had done in several other cases, it
said that the case could not proceed until "all issues are finally decided in the case of
Holder v. Hall, 512 U.S. (1994)." It dismissed the case "subject to the right of
plaintiffs to refile the same in the event that the remaining issues in Holder are
decided favorably to them."%%> Because the case against Hawkinsville did not

involve a sole commissioner, the resolution of Holder v. Hall was arguably not

relevant. However, given that the court had made pre-trial rulings unfavorable to

663 Id., p. 12.
664 Id., pp. 12, 14, 30.

665 Lucas v. Pulaski County, Order of November 9, 1995.
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plaintiffs, it was decided not to appeal in favor of the possibility of refiling at a later

date.

Putnam County

Clark v. Putnam County

Eatonton, the county seat of Putnam County, was the home of Joel Chandler
Harris, the author of the Uncle Remus tales. In 1976, Willie Bailey and other black
residents of Putnam County, represented by the ACLU, filed suit challenging at-
large elections for the city's mayor and commission, the county commission, and the
county board of education as diluting minority voting strength. After repeated
attempts to get the parties to settle, the court issued a detailed opinion in 1981,
striking down the challenged systems as having been adopted, and being
maintained, purposefully to discriminate against blacks in violation of the
Constitution.666

The court found voting was racially polarized. Schools and juries had been
segregated. Few blacks were employed by the city or county or had been appointed
to local boards and commissions. The municipal housing authority was operated on
a racially segregated basis. The swimming pool was white only until 1969. Public

funds had been used to pave the road to an all white private school, which opened

666 Bailey v. Vining, 514 F. Supp. 452 (M.D. Ga. 1981).
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following the desegregation of public schools. The golf course, operated on land
owned by the county, was segregated. Voting lists were maintained on a segregated
basis. No blacks were appointed as deputy registrars until after a lawsuit was filed
in 1976, and there were virtually no black election officials in the city and rural
precincts. Blacks were excluded from participating in the affairs of the Democratic
Party. Blacks had a depressed socioeconomic status that hindered their ability to
support candidates for public office. Despite the fact that blacks were 49% of the
population, no black candidate had ever won a contested at-large election in the
county during the 20th century. The court concluded, not only that blacks "have not
had equal access to the political processes," but "[t]here is no doubt that the at-large
electoral systems in Putnam County were in the past, and are today, maintained for
the specific purpose of limiting the county's and city's black residents' ability to
meaningfully participate therein."¢6”

At the court's direction, the parties agreed on remedial districting plans for
the three bodies. The plans were implemented in 1982, and a total of seven blacks
were elected to office.

The election plans for the county commission and school board contained

four single member districts, two of which were majority black, with a fifth member

667 Id. at 454-63.
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elected at-large. In 1992, the court amended its order to reflect the 1990 census, but
retained the two majority black districts.

In 1997, four white plaintiffs filed a lawsuit challenging the constitutionality
of the majority black county commission districts as racial gerrymanders in violation
of the Shaw /Miller line of cases.®® Several of the original plaintiffs in the 1976
lawsuit, again represented by the ACLU, sought to intervene to defend the
challenged plan. Although minority residents have been permitted to intervene in
virtually every one of the Shaw /Miller challenges, let alone minority plaintiffs who
had participated in prior litigation that produced the plan at issue, the district court
denied intervention. The intervenors appealed the district court's order to the
Eleventh Circuit, which reversed,®® holding that the county commissioners’
representation of the black intervenors might be inadequate and that they were
entitled to intervene.

In January 2001, the district court dismissed the white plaintiffs' complaint. It
found traditional districting principles were not subordinated to race. The district
lines, while intended to maintain two majority black districts, were the natural
outcome of traditional districting principles as applied to the demographic and

geographic realities of the county. The plan utilized geographic compactness,

668 Clark v. Putnam County, 168 F.3d 458 (11th Cir. 1999).

669 Id. at 463.
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adherence to natural boundaries, the preservation of communities of interest, and
the protection of incumbents. The district court also found that because the county
had two concentrations of African Americans, it would have been difficult to have
divided the county differently without raising problems of minority vote dilution.6”0

The white plaintiffs appealed, and in a 2-1 decision the court reversed.®”! It
held the district court erred in failing to find unconstitutional intentional
discrimination. It also made findings that were completely tautological, including
that the existing minority districts were not needed because African American
candidates were being elected in those districts, while ignoring the evidence that no
African American had ever won countywide or in any majority white district.

The 2000 census showed the county was approximately 30% black and the
districts for the board of commissioners and board of education were
malapportioned. Because the court of appeals had ruled that the 1992 plan was
unconstitutional, the benchmark for the 2000 redistricting was the 1982 plan - the
most recent legally enforceable plan. Placing the 2000 census data on the 1982 plan
showed the continued existence of two majority black districts. The county,
however, proposed a plan, which was adopted by the legislature, that had only one

majority minority district and cut the black population in the other formerly

670 Clark v. Putnam County, Civ. No. 97-622 (M.D. Ga.).

671 Clark v. Putnam County, 293 F.3d 1261 (11th Cir. 2002).
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majority black district in half. The plan was submitted for preclearance, but the
Department of Justice objected, concluding that black voters had elected candidates
of their choice in the majority black districts, and that "[o]ur statistical analysis also
shows that white voters do not provide significant support to candidates supported
by the minority community." The department also concluded that the reduction of
black population in the formerly majority black district "casts substantial doubt on
whether minority voters would retain the reasonable opportunity to elect their
candidates of choice under the proposed plan," and that the retrogressive effect of
the plan was "neither inevitable nor required by any constitutional or legal
imperative," as demonstrated by the presence of alternative plans that were fairer to
the black community.672

The white plaintiffs filed a second lawsuit challenging the 1982 plan for the
county commission and school board as being malapportioned.¢”> The
malapportionment was undisputed, and the ACLU intervened in the new lawsuit on
behalf of the same minority voters as in the first suit in order to participate in the
development of a constitutional remedial plan. Two majority black districts could
be drawn, but only by reducing the black population to a bare majority, a result

which the ACLU intervenors did not advocate. The court implemented a plan that

672 J. Michael Wiggins, Acting Assistant Attorney General, to Robert T. Prior, August 9, 2002.

673 Clark v. Putnam County, Civ. No. 02-262 (M.D. Ga.).
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retained one district at 57% African American voting age population, and created
another with a black voting age population of 43%.

A special election was held in 2002 for the two school board seats held by
African Americans, and two black candidates were elected. No county commission
seats were up for election in 2002. In its 2003 session, the general assembly adopted
the court's plan for use in future elections for both the school board and the county
commission.

The litigation in Putnam County was lengthy, and illustrates how contested
the issue of political power can be at every level of government; and, especially how
issues of race continue to play a central role in those contests. In situations such as
these the critical role played by Section 5 in protecting the rights of minority voters

is evident.

Randolph County

Cook v. Randolph County

Randolph is a majority (58%) black, rural county located in southwest
Georgia. Prior to passage of the Voting Rights Act, only 11.5% of the black voting
age population was registered to vote. Black voter registration was depressed for a
variety of reasons, including challenges by local registrars to the qualifications of
blacks who were on the voter rolls. In one case, the court found the removal of

blacks from the voter lists "constituted an illegal discrimination against them on
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account of their race and color," ordered them restored to the rolls, and ordered that
they collect damages from the registrars in the amount of $20 per person.¢7+

In January 1993, the general assembly enacted legislation redistricting the five
member county commission. Based on the 1990 census, the existing plan had a total
deviation of 29.97%. Also in 1993, the legislature adopted the same districts for
election of the five member board of education.®”> At the time the legislation was
enacted, Randolph County was one of only a handful of counties in the state that
still used the grand jury method of school board appointments. Significantly, the
1993 law contained a new requirement that members of the board of education
possess a high school diploma or general educational development (GED)
equivalent.

The 1993 laws were submitted for preclearance and the Department of Justice
approved the election of the school board from single member districts. However, it
objected to the proposed redistricting plan on the grounds that it unnecessarily
fragmented the black population in one of the previously majority blacks districts.
According to the objection:

There appears to be a pattern of racially polarized voting and

substantially lower levels of participation by black voters
relative to white voters in Randolph County elections. In this

674 Thornton v. Martin, 1 R.R.L.Rptr. 213, 215 (M.D. Ga. 1956).

6751993 Georgia Laws, 3588 (county commission districts) and 1993 Georgia Laws, 3568 (board of
education districts).
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context, the identified fragmentation of black population
concentrations has the effect of limiting the opportunity for
black voters to elect candidates of their choice. Our examination
of the information in your submission fails to show that this
fragmentation was required in order to comply with the
county’s legitimate redistricting criteria.67¢

The Attorney General also objected to the educational requirement for school
board members on the grounds that it would have a racially discriminatory,
regressive effect:

It does not appear that state law generally requires or endorses
the proposed educational qualification. In addition, the existing
system of grand jury appointments to the school board has no
such requirement, and it appears that in practice persons have
been appointed to the school board who did not meet this
requirement.

According to the 1990 census, approximately 65 percent of black
persons age 25 and older do not possess a high school diploma
or its equivalent, compared to only 36 percent of white persons
age 25 and over. Hence, requiring that persons who wish to run
for the school board demonstrate that they have a high school
diploma or a GED equivalent would appear to have a disparate
impact on black residents of Randolph County. Moreover, it
appears that a number of candidates of choice among black
voters in previous elections would be barred from serving on
the school board by this provision. Under these circumstances,
where the pronounced disparate impact of the proposed
educational requirement appears to have been well-known,
your submission does not provide an adequate non-racial
justification for this requirement.””

676 James P. Turner, Acting Assistant Attorney General, to Jesse Bowles, IlI, June 28, 1993, pp. 2-3.

6771d., pp. 3-4, internal citations omitted.
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In light of the Attorney General’s objection, and the existence of
malapportioned districts, the county had another plan drafted by the State
Legislative Reapportionment Office which it submitted to the Department of Justice
for preclearance. Despite the fact that the county had no authority under state law
to adopt a redistricting plan, such authority being reserved to the state legislature,
the county announced plans to conduct the November 2 school board election under
the new plan.

On October 5, 1993, black voters, represented by the ACLU, filed suit.®”® They
asked the court to enjoin elections for the school board and board of commissioners
on the grounds that the districting plan for both bodies was either malapportioned
in violation of the Constitution and Section 2, or had not been precleared pursuant to
Section 5. Later that month, on October 29, the parties signed a consent order
stipulating that the existing county districts were malapportioned, and agreeing on a
redistricting plan containing five single member districts with a total deviation of
9.35%. Three of the five districts were majority black. Defendants also agreed not to
seek to enforce the provision in the 1993 law requiring board of education
candidates possess a high school diploma or GED.®” The reapportionment plan was

adopted as an interim plan and implemented at the board of education special

678 Cook v. Randolph County, Civ. No. 93-113- COL (M.D. Ga.).

679 Id., Order and Decree of October 29, 1993.
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election in December 1993. It was submitted by defendants for enactment in the
1994 General Assembly, and subsequently submitted to the Department of Justice

for preclearance.

Richmond County

United States v. City of Augusta

Hasan v. Mavyor and City Council of Augusta

As Georgia's second oldest city, Augusta has a long history of voting
discrimination. Political campaigns have been characterized by overt and subtle
racial appeals. In 1981, the Department of Justice objected to the city's adoption of a

majority vote requirement because:

An analysis of ward returns demonstrates that voting in the
City of Augusta generally follows a pattern of racially polarized
voting. Although blacks constitute 49.88 percent of the
population of the city (according to the 1970 census), only four
of the sixteen councilmembers are black. Our analysis also
revealed that even some of these black candidates who have
been successful won only because of the plurality requirement.
Therefore, on the basis of our review, the adoption of the
majority vote requirement would appear to represent a
retrogression in the position of black voters.80

680 James P. Turner, Acting Assistant Attorney General, to Samuel F. Maguire, March 2, 1981, p. 2.
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Also, in 1987, the Department of Justice, in an objection that was later
withdrawn as part of a court settlement, objected to the city's "ambitious annexation
program," writing,

While the city’s efforts to increase its size do not, per se, violate
the Voting Rights Act, we are concerned regarding the
annexation standards applied to black and white residential
areas. In this regard, it appears that the city’s present
annexation policy centers on a racial quota system requiring
that each time a black residential area is annexed into the city, a
corresponding number of white residents must be annexed in
order to avoid increasing the city’s black population percentage.
Our information indicates that several black communities
adjacent to the city actively have sought annexation but that
such annexation requests have been delayed or denied while a
white residential area containing approximately the same
number of people can be identified for annexation.

We are aware of efforts by the city’s Annexation Office to
conduct door-to-door surveys in identifying areas for
annexation and it appears that these efforts have been
concentrated in white residential areas to balance the black
residential areas that actively have sought annexation. The
annexations now submitted for Section 5 review appear to have
been effectuated pursuant to this racial quota policy.

Our review of the Augusta annexations, however, reveals that
the city’s annexation policy centers, to a significant extent, on
race, and that such policy has an invidious impact on black
citizens.o81

In June 1987, the ACLU filed suit in federal court on behalf of black voters in

the City of Augusta challenging at-large voting for the Augusta City Council as

681 William Bradford Reynolds, Assistant Attorney General, to Charles A. DeVaney, July 27, 1987, pp.
1-2.
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violating the Constitution and Section 2.682 Although Augusta's population was
approximately 50% black, and in 1981 the city had elected its first black mayor and
several black council members, blacks remained significantly underrepresented on
the city council. In addition to the discriminatory effect of at-large elections, there
was strong evidence that at-large voting had been adopted for the express purpose
of diluting the black vote.

The complaint was filed by the ACLU after black voters were denied
intervenor status in a separate law suit challenging Augusta's at-large system that
had been brought by the Attorney General five months earlier, in January 1987.683
The government's suit alleged that the city's apportionment, which ironically the
Attorney General had precleared a week earlier under Section 5, still violated
Section 2 on the grounds that "the at-large method of election denies black citizens a
fair opportunity for effective political participation."é84

After being denied intervenor status and in view of past disagreements
between minority voters and the Attorney General over the interpretation and
application of the Voting Rights Act, black plaintiffs felt it was necessary to file a suit

of their own. In a number of voting cases, challenges brought by the government to

682 Hasan v. Mayor and City Council of Augusta, Civ. No. CV187-087 (S.D. Ga.).
683 United States v. City of Augusta, Civ. No. CV187-004 (S.D. Ga.).

684 1d., Order of July 22, 1988, p. 1.
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discriminatory voting practices would have been compromised or abandoned but
for the presence of minority intervenors. In Augusta, black voters also wanted to be
involved in the remedial phase of litigation to help determine the form and method
of electing their city government. In addition to appealing the denial of intervenor
status, the ACLU sought to have its case consolidated with the government's law
suit.

In July 1987, the court denied consolidation of the two cases and stayed the
ACLU's case pending resolution of the government's case. Two years later, in
February 1989, after a settlement implementing a remedial election plan was reached
in the government's case, the ACLU's dismissed its pending case. Pursuant to the
settlement agreement, the City of Augusta "adopted a new method of election which
affords its black constituency a realistic opportunity to elect candidates of their
choice to at least 6 of 13 seats on the new council."68

The ACLU also took legal action on July 14, 1988, successfully blocking a
special election set for July 19, on consolidation of the City of Augusta with
surrounding Richmond County because the date of the election had not been
precleared under Section 5. Efforts to consolidate the City of Augusta with
Richmond County, which had first begun in 1971, were opposed by a substantial

majority of black voters because blacks were a minority in the surrounding county

685 James P. Turner, Acting Assistant Attorney General, to Linda W. Beazley, May 30, 1989, p. 2.
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and they felt consolidation would dilute the overall impact of the black vote,
especially in Augusta. The plaintiffs contended that the referendum was set at a
special time, rather than at the time of a regularly scheduled general election,
because the black turnout would be lower, and thus the referendum would be more
likely to pass.

The Attorney General objected to the July 19 date, noting that the issue of
consolidation "has divided the electorate largely along racial lines." He further
noted that "the date for the referenda election was chosen without any apparent
consideration or serious solicitation of the views of the black community with
respect to an appropriate date for the election," and that the evidence suggested "the
July 19 date was calculated to disadvantage the black constituency by timing the
election so as to take advantage of conditions that would suppress the black voter
turnout."686

The city and county then held a referendum on consolidation at the time of
the general election in November 1988. Voters approved the measure, but the
Attorney General denied preclearance, saying:

our analysis suggests that the proposed consolidation could
reduce significantly the electoral effectiveness of the
majority-black population of the City of Augusta by the manner in

which it is merged with the majority-white population of
Richmond County, resulting in diminished opportunities for black

686 William Bradford Reynolds, Assistant Attorney General, to Linda W. Beazley, July 15, 1988.
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citizens to elect representatives of their choice to govern their
affairs.68”

The Attorney General further concluded that the county and city had not
carried their burden of proving "that the proposed changes are not tainted . . . by an
invidious racial purpose" to dilute minority voting strength.

In yet another referendum in 1996, voters approved the consolidation of
Augusta and Richmond County, making Augusta the second largest city in Georgia,
with a population of 195,182 in 2000.988 A consolidation plan was adopted providing
for a 10 member commission elected from eight single member districts and two
super districts, and with a mayor (with limited powers) elected at-large. Each of the
two super districts was created by combining four single member districts and each
superdistrict elects one member. One super district is majority black and the other is
majority white. The plan satisfied the Department of Justice's objections to
consolidation, and was precleared. Blacks have consistently elected half of the

commission members.

687 James P. Turner, Acting Assistant Attorney General, to Linda W. Beazley, May 30, 1989, p. 4.

88 The New Georgia Encyclopedia, Cities and Counties, Augusta, accessed online January 12, 2006,
http:/ /www.georgiaencyclopedia.org/nge/ Article.jsp?id=h-955.
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Schley County and the City of Ellaville

In re the City of Ellaville

Located in west central Georgia, approximately a dozen miles northwest of
the Andersonville Prison historic site, the town of Ellaville is the county seat and
only incorporated town in Schley County. In 1980, Ellaville had a population of
1,684 people, 43% of whom were black and lived predominantly in the northern
section of the city. Since at-large elections were adopted in 1914, only one black
candidate had managed to get elected to the city council.

In 1984, a group of black Ellaville residents, represented by attorneys from the
Georgia Legal Services Program, began meeting with city officials to persuade them
to adopt single member district elections, but the mayor and the city clerk were
opposed. With help from the ACLU, Legal Services attorneys devised a five
member redistricting plan containing two majority black districts.

In September, a large delegation of black citizens appeared before the city
council to argue their case, thus prompting city officials to unanimously adopt a city
ordinance requesting that the local representatives to the Georgia General Assembly
introduce single member district legislation during the 1986 session.®® Later that
fall, and with help from the ACLU, the Legal Services attorneys drafted a Section 2

complaint against the city, but it was not filed.

689 "Blacks Seek Voting Changes," Patriot-Citizen, September 20, 1984; An Ordinance to Provide for
Council Districts for Election of Said Members to Ellaville City Council, December 16, 1984.
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When the legislature convened in 1986, it enacted local reapportionment
legislation for Ellaville creating five single member districts, two of them majority
black, with district elections becoming effective that December.® The change to
single member districts was approved by the Department of Justice, which also
precleared the 1971 adoption of numbered posts in city elections - a voting change

that had not previously been submitted for preclearance.®!

Screven County

Culver v. Krulic

Screven is a rural county located along the Savannah River in southeast
Georgia's coastal plain. Black voter registration was historically depressed, and after
passage of the Voting Rights Act, federal examiners were sent to Screven County
and registered 1,448 black voters.t92

In 1964, Screven County replaced its grand jury method of appointing
members of the board of education with a system consisting of seven members, six
of whom were elected from single members districts and the seventh at-large. The

districts for the board of education were severely malapportioned, with a deviation

690 Senate Bill 469, Act. 900, 1996 Georgia General Assembly Session.

691 William Bradford Reynolds, Assistant Attorney General, to Jeanette H. Peedes, Mayor, City of
Ellaville. Undated.

62U.S. Commission on Civil Rights, The Voting Rights Act: Unfulfilled Goals (Washington, D.C.;
September 1981), p. 103.
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from ideal district size of 195.77%. The county elected its five member commission
at-large, and in 1972, without seeking preclearance under Section 5, it adopted
staggered terms for commission members. As late as 1984, and even though Screven
County was 45% black, no black person had ever been elected or served on either
the board of commissioners or board of education.

Inequalities in public education, which have a direct impact on political
participation, were particularly evident in Screven County. When schools were
desegregated by court order in 1972, the county board of education sold or leased
one of its public school facilities to a new private academy for one dollar and
allowed white students attending the private school free use of other public school
facilities, including the football stadium.

In 1984, the ACLU filed suit on behalf of black voters to enjoin at-large
elections for the board of commissioners as diluting minority voting strength, as
well as the county's use of staggered terms absent preclearance. The plaintiffs also
charged that the board of education districts were malapportioned, and that the
method of electing the board diluted black votes.6%

Both boards agreed to settle the case by adopting the same seven single
member districts. Two of the new districts had 65% black populations and one had

54%. Under the terms of the consent agreement signed November 5, 1984, elections

69 Culver v. Krulic, Civ. No. 484-139 (S.D. Ga.).
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previously scheduled for the following day were rescheduled to January 1985. Black
candidates were subsequently elected to two seats on the county commission and
one on the school board, while a white incumbent retained his school board seat in a

65% black district.

Watson v. Screven County Board of Commissioners and Board of Education

The 1990 census showed the seven districts adopted in 1984 in Screven
County were malapportioned with a total deviation of 60.9%. The general assembly
failed to reapportion the county during its 1992 legislative session, and on June 3,
the ACLU, on behalf of black residents, filed suit against the county seeking to
enjoin use of the malapportioned plan.®® A month later, the parties signed an order
acknowledging that both Screven County boards "appear to be malapportioned,"
and the court enjoined the primary election scheduled for July 21.6% The parties
negotiated over plans during the summer, and in a consent decree signed August 31,
1992, the parties agreed to hold special primary elections on November 3 in five of
the seven redrawn districts. The Justice Department precleared the plan on October

30.

694 Watson v. Screven County, Civ. No. 692-072 (S.D. Ga.).

0% 1d., Order of July 7, 1992, p. 2.
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After the new plan was implemented, black voters succeeded in electing their
candidates of choice to two seats on the board of education and a seat on the county
commission. These numbers increased to three and two, respectively, later in the
decade. The black candidate elected to the county commission in 1992 became chair
of the commission in 2002, a post he still held in 2006. Creating fair representation
on the county commission also led to the integration of formerly all white appointed
boards in the county, including the zoning board, the industrial development board,
and the board governing the local Department of Family and Children Services.

Despite the advances in black political participation, and despite requests
from local black residents, the county superintendent of elections had never
appointed a black as manager of a local polling place until the county was sued by

the United States in 1992.6%

Seminole County and the City of Donalsonville

Moore v. Shingler

Seminole County, the legendary home of Chief Oceola, is located in the far
southwest corner of the state, bounded by Florida and Alabama. The town of
Donalsonville, the county seat, was 47% black, but as of 1984 no black person had

ever been elected to the city council. Black voters, represented by the ACLU, filed

6% United States v. Screven County, Georgia, Civ. No. 692-154 (S.D. Ga.).
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suit that year alleging that the at-large method of elections for the city council
diluted minority voting strength in violation of Section 2 and the Constitution.®%”

Seminole County had a history of discrimination against blacks in voting.
Unlike many Georgia counties that switched from district to at-large elections after
passage of the Voting Rights Act, Seminole County, which was 35% black, relied on
grossly malapportioned commission districts to minimize the impact of black voters.
The districts for the county commission had been drawn in 1933, and by 1980 the
district encompassing Donalsonville, which had the county's largest concentration of
black voters, had grown to more than 2,200 voters. By contrast, the Rock Pond
district, which also elected one member to the county commission, had just 170
registered voters. When the county refused to redistrict, a lawsuit was filed by the
ACLU on behalf of black voters in April 1980, and the court ordered the county to
reapportion.®®® At the next election, Donald Moore, a black school teacher, was
elected to the county government from the town of Donalsonville.

After the 1984 complaint was filed against the city, local officials offered to
settle the case by increasing the size of the council from four to six members and
dividing the city into two three-member districts, one of which would be majority

black. The plan, which was agreeable to the plaintiffs, was adopted, and elections

697 Moore v. Shingler, Civ. No. 84-71-THOM (M.D. Ga.).

0% Williams v. Timmons, Civ. No. 80-26 (M.D. Ga.).
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were held in 1986. Today, Donalsonville has a population of 2,911 that is 58.7%
black, 3.9% Latino and 37.2% white. The city has a six member council elected from
two districts with numbered posts and the mayor elected at-large. Presently three

council members are African American and three are white, as is the mayor.

Spalding County and the City of Griffin

Based on the 1980 census, Spalding County had a population of 47,899, of
whom 27% were black. No black person, however, had ever been elected to the
county board of education or to the commission of the city of Griffin, the county
seat, which was 42% black. Black voters faced a number of obstacles electing
candidates to public office, including at-large elections, bloc voting by the white
majority, and depressed levels of black registration.

In 1981, for example, the Griffin-Spaulding County Board of Education tried
to abolish its two multi-member election districts in favor of a numbered post
system. The Department of Justice objected to the change, finding "a general pattern
of racially polarized voting in Griffin-Spaulding County Board of Education
elections," and that "no black candidate had ever defeated a white candidate for

election to the school board."6%9

6% James P. Turner, Asstant Attorney General, to James C. Owen, Attorney for Spalding County, July
6, 1981.
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Spalding County VEP v. Cowart

In 1984, the ACLU represented black citizens in a lawsuit challenging the
county's refusal to designate additional sites for voter registration in the black
community.”?® After lengthy negotiations, and in light of the fact that the Georgia
Secretary of State had already implemented regulations allowing for satellite voter
registration, the parties settled the suit. The agreement called for the local registrar
to allow registration at a number of additional sites in the black community, thus

helping to increase the number of registered black voters.

Reid v. Martin

The Spalding County Board of Commissioners consisted of three members
elected at-large by majority vote to staggered terms. The city council of Griffin
consisted of five members elected at-large, by majority vote, with four council
members elected from numbered posts. The five council members selected one of
their number to serve as mayor.

In late 1983, the ACLU, on behalf of black residents, asked the local legislative
delegation to change the method of elections in Spalding County to provide
minority voters a better opportunity to elect candidates of their choice. The

delegation never responded, but the county did place a "straw poll" question on the

700 Spalding County VEP v. Cowart, No. 3-84-CV-79 (N.D. Ga.).
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March 1984 presidential preference primary ballot concerning the county's method
of elections. Voters overwhelmingly favored district elections and enlarging the
county commission to five members.

Despite these “straw poll” results, two of the three commissioners opposed
any change in the election scheme. Thus, in May 1984, the ACLU represented black
residents in a lawsuit challenging the county and city's use of at-large elections as
racially discriminatory in violation of the Constitution and Section 2.701

In the August 1984 primary, one of the commissioners who opposed
changing the county's method of elections lost his seat to a candidate who favored
creating five single member districts. The county commission then moved to stay
the litigation to allow the county to develop a new plan, which the court granted.

After the new commissioner was sworn in, the commission agreed to create
five single member districts that would be acceptable to plaintiffs, but the local
legislative delegation said they would only introduce a plan that retained at least
one at-large seat. The county conducted another straw poll and voters again
supported the five district plan. As a result, the legislative delegation agreed to
introduce the commissioners' plan during the 1985 session. The legislature adopted
the plan, and the Attorney General precleared it. On October 22, 1985, the county

held a special election to fill the two newly created commission seats and one black

701 Reid v. Martin, Civ. No. C-84-60-N (N.D. Ga.).
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person was elected.

The city, in response to the plaintiffs' lawsuit, proposed a plan with four
single member districts and one at-large seat. One of the districts had a black
population of 65%, but a bare majority of black registered voters. Despite the black
community's objection to the at-large seat, the city had the plan introduced in the
legislature, and it was adopted, and submitted for preclearance. Because the
Department of Justice had not precleared the plan by mid-September 1985, the court
granted the city's unopposed motion to stay the November elections.

The Attorney General objected to the city's proposed plan, finding that
"[e]ven though the black population has increased to 42 percent of the city, only one
district has been created with sufficient black population to constitute a voting age
majority and, thus, allow blacks a realistic opportunity to elect a candidate of their
choice to office." The Attorney General further noted that "the city [had]
fragmented" concentrations of black population between two predominantly white
districts and that:

the Voting Rights Act does not allow a covered jurisdiction to
fragment or manipulate cohesive minority residential areas or
adopt a particular method of election for the purpose of
avoiding the higher black percentages that would logically

result from the nonracial development of a districting plan.”0?

In light of the objection, the parties agreed to expand the council to seven

702 William Bradford Reynolds, Assistant Attorney General, to Andrew J. Whalen, III, Attorney for
Spaulding County, September 25, 1985.
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members and utilize six single member districts. The city held elections under the

new plan in 1986, and two black candidates were elected.

NAACP v. City of Griffin

In 2001, Griffin adopted a redistricting plan for the November elections based
on the 2000 census. Only two of the six single member districts in the new plan
were majority black, although the census showed the city's black population had
increased from 42% to 49%. When the plan was submitted for preclearance, the
local NAACP urged the Department of Justice to object.

On August 22, 2001, the Department of Justice requested more information
from the city to make its determination under Section 5, but the city was not
responsive. The city then announced that the November 6, 2001, election for the
board of commissioners would be conducted using the existing plan, despite the fact
it was malapportioned with a deviation of 93.55%. The local NAACP, represented
by the ACLU, filed a law suit to enjoin the November elections, arguing that the
malapportioned plan violated one person, one vote.”® The court scheduled a
hearing the day after the plaintiffs filed suit, and at the hearing the city agreed to
postpone the elections until it created a new plan. Thereafter, the city adopted a

new single member district plan with six members, three of which had a majority

703 Griffin Branch, NAACP v. City of Griffin, Civ. No. 3:01-CV-154-]JTC (N.D. Ga.).
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black voting age population. The city held a special election in March 2002, and

three African American candidates were elected.

NAACP v. Griffin-Spalding County Board of Education

In 2002, the Spalding County sought legislation to hold a referendum on
whether its school board should be reduced from 10 members to 5 or 7. The
members were elected from single member districts and by majority vote. The 10
member board had been implemented in the early 1980s, as a result of a vote
dilution lawsuit, and African Americans had long held four of the ten seats.

The referendum legislation was enacted by the general assembly, the city
adopted it on March 7, and it was submitted for preclearance the next day. Then,
despite not having received preclearance, the city proceeded with plans to hold the
referendum. Representative John Yates, who introduced the bill, said "Spalding
County will have to proceed with the March [19] election and then worry about the
Justice Department."704

On March 15, 2002, the ACLU filed suit on behalf of the local NAACP,

seeking to enjoin the unprecleared election.”> Later that evening the Department of

704 Travis Rice, "School-Board Size: Issue On Its Way to Ballot," Griffin Daily News, February 10, 2002.

75N AACP v. Griffin-Spalding County Board of Education, Civ. No. 02-022 (N.D. Ga.).
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Justice precleared the referendum, and plaintiffs dismissed their lawsuit as moot. 706
The referendum passed with 70%support and the city adopted a plan in

which African Americans were a majority of registered voters in two districts, and a

majority of the black voting age population in a third. African Americans went on

to win two seats in the 2002 elections.

Sumter County and the City of Americus

Sumter County, home of the notorious Andersonville Prison, and in more
modern times the home of President Jimmy Carter, was one of the largest slave
owning counties in the state. By 1850, county residents owned nearly 4,000 slaves,
making it one of the most prosperous of Georgia’s pre-Civil War "Black Belt"
counties.

In 1960, Sumter County had a population of 24,641, of whom 52.5% were
black. Like other majority black counties in the Deep South where whites feared
they had more to lose if blacks secured political power proportional to their
population, white resistance to the civil rights movement in Sumter County was
intense, unceasing, and often violent. As noted by the ACLU in its 1982 special

report, Voting Rights in the South:

Prior to the passage of the 1965 Voting Rights Act, only 548
blacks were registered to vote in Sumter County, 8.2% of the

706 Joseph D. Rich, U.S. Department of Justice, to Timothy N. Shepherd, March 15, 2002.
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eligible population. Voting was segregated and blacks were
excluded from positions as election managers and poll workers.
The Jaycees, an all white organization, ran county elections.
The Democratic Party was racially exclusive and no blacks
served on its executive committee until 1975.

Beginning in the early 1960s, SNCC and other civil rights
groups launched voter registration drives in Sumter County.
Shortly thereafter, in 1963, four SNCC workers involved in
those campaigns were arrested and charged with insurrection -
at that time a capital offense in the State of Georgia. The four
were held without bail until a three-judge court enjoined the
prosecutions, ruled the insurrection statute unconstitutional,
and ordered the defendants admitted to bail. The prosecutor,
Stephen Pace Jr., later admitted that, 'the basic reason for
bringing these insurrection charges was to deny the defendants .
..bond . ..and convince them that this type of activity is not the
way to go about it.' Remaining charges against the four were
eventually dismissed.”0”

Sumter County was the subject of several federal court decisions in the 1960s
and 70s enjoining racial segregation in county elections and other discriminatory
practices that denied blacks the right to vote or diluted black voting strength.”08

Following increased black voter registration and participation after passage of the

707 Laughlin McDonald, Voting Rights in the South: Ten Years of Litigation Challenging Continuing
Discrimination against Minorities (New York; ACLU, 1982), pp. 76-77.

708 See United States v. Chappell and Bell v. Horne (M.D. Ga. 1965), 10 R. Rel. L. Rptr. 1247 (noting
racial segregation in county elections; county interference with black voters; maintaining voter lists
on a racial basis; and prosecuting blacks for their attempts to vote, and failing to release them on their
own recognizance); Bell v. Southwell 376 F. 2d 639, 644 (5th Cir. 1967) (citing the "gross, spectacular,
and completely indefensible nature of state imposed, unconstitutionally racially discriminatory
practices" at a justice of the peace election, including segregated voting lists, segregated voting
booths, intimidation of black voters by election officials, and the "unwarranted arrest and detention"
of blacks who protested racial discrimination); Wilkerson v. Ferguson, Civ. No. 77-30 (M.D. Ga.)
(successful challenges to at-large elections for the Americus City Council and the Sumter County
Commission).
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Voting Rights Act, white officials in Sumter County adopted a pattern of non-
compliance with Section 5. In 1968, the City of Americus changed its method of
holding mayoral and city council elections from plurality to majority vote, but did
not submit the changes for preclearance. The new majority vote requirement was
used to exclude plurality winning blacks from office on two occasions, in 1972 and
197779 Then, in June 1978, the Sumter County Democratic Party abolished its
primaries, but failed to comply with Section 5 prior to holding general elections in

December.

Edge v. Sumter County School District

Perhaps the most egregious Section 5 violation involved the refusal of the
county board of education to honor an objection to at-large voting by the Attorney
General. Litigation to enforce the Section 5 objection was filed by the ACLU on
behalf of local residents in 1980, two years before the 1982 extension of Section 5, but
the lawsuit was not resolved until 1986.710

Prior to 1968, members of the board of education were appointed by the
grand jury. That year, the general assembly enacted legislation providing for the

election of school board members from a combination of at-large and single member

709 McDonald (1982), 45.

710 Edge v. Sumter County School District, No. Civ-80-20-AMER (M.D. Ga.).
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districts.”11 In July 1972, in response to a lawsuit brought by Sumter County
residents, including then Governor Jimmy Carter - who had served on the Sumter
County School Board from 1955 to 1962 - a federal district court ruled the board of
education districts were unconstitutionally apportioned and entered an order
allowing the board an opportunity to seek a legislative remedy.”1? Instead of curing
the malapportionment of the single member districts, the general assembly enacted
legislation that abolished the districts altogether and required members of the board
to be elected at-large.”’3 The board submitted the change to the Department of
Justice for preclearance but the Attorney General objected, saying:

Our investigation reflects that there are significant

concentrations of black citizens in parts of Sumter County and

that the requirement that all candidates must be voted on

county-wide would result in the dilution and minimization of
the voting strength of black citizens.”14

County officials then "withdrew" the submission, taking the position that the
plan was court ordered and thus exempt from Section 5. In a July 24, 1973, letter the
board of education informed the Justice Department that it considered its

submission a "useless and unlawful act," and the Attorney General’s objection

711 Georgia Laws 1968, p. 2065.
712 Carter v. Crenshaw, Civ. No. 768 (M.D. Ga.).
713 Georgia Laws 1973, p. 2127.

714 ], Stanley Pottinger, Assistant Attorney General, to Henry L. Crisp, July 13, 1973.
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"illegal, void and of no effect." On September 12, 1973, the department responded,
informing the county that the legislative plan "was properly subject to the pre-
clearance requirements of Section 5 of the Voting Rights Act" and that the change to
at-large elections was "inoperable in view of the objection."”?> Defying the Attorney
General, the board refused compliance and continued to hold at-large elections
under the 1973 law.

After the ACLU filed suit against the board of education in 1980, the three-
judge district court entered an order on December 1, 1981, granting plaintiffs'
summary judgment on their Section 5 claim and remanded the case to a single judge
district court to supervise the development and implementation of a new remedial
election plan.”® Defendants appealed and the Supreme Court summarily affirmed
on June 1, 1982.717

Pursuant to orders of the single judge court, the board prepared a
reapportionment plan and submitted it for preclearance. According to the 1980
census, 43.4% of the 13,240 residents in the Sumter County School District were
black, yet no black person had ever been appointed or elected to the school board.

The redistricting plan submitted for preclearance provided for one at-large and six

715 Edge v. Sumter County School District, No., Civ-80-20-AMER, (M.D. Ga.), Plaintiff's Pre-Trial Brief,
p- 3.

716 Edge v. Sumter County School Dist., 541 F. Supp. 55 (M.D. Ga. 1981).

717 Sumter County School District v. Edge, 456 U.S. 1002 (1982).
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single member districts, of which only two were nominally majority black.
According to plaintiff’s expert, Professor Michael Binford, when the board's plan
was adjusted for the percentage of blacks and whites who were eligible voters, the
percentage of blacks and whites who were actually registered, and the expected turn
out rate for blacks and whites, "no district would have anywhere near a majority of
black voters."718
The board’s plan was objected to by the Attorney General in December 1982,

on the ground it did not "fairly reflect the black voting strength in the school
district." The department further stated that the plan:

fragments the black voting strength for apparently no

compelling governmental reason and such fragmentation need

not exist in a fairly drawn plan. Our analysis also has revealed

evidence of racially polarized voting, non-responsiveness on the

part of the school board members to the particularized needs of

the black community, and other factors which, in the context of

a history of racial discrimination in the county, increase the

likelihood that the proposed redistricting plan will deny black

voters an equal opportunity to elect representatives of their

choice.”®

The Justice Department also noted the school district’s failure to consider a

more equitable plan proposed by plaintiffs:

In this connection, we note that the ACLU had provided the
school district with an alternate plan which contains seven

718 Edge v. Sumter County School District, No., Civ-80-20-AMER, Plaintiff's Pre-Trial Brief, p. 4.

719 William Bradford Reynolds, Assistant Attorney General, to Henry L. Crisp, December 12, 1982, p.
1.
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contiguous single-member districts, of which three districts
would contain black population percentages of over 60 percent,
including two with black populations of more than 65 percent.
Our understanding is that the school district did not consider
that plan, nor has it presented any legitimate reasons for not
doing so. Furthermore, our analysis shows that by a mere
adjustment of boundary lines in the six-one plan, contiguous
and fairly drawn districts of about 65 and 72 percent could
result.

The information which has been provided also suggests that the

submitted plan was designed with the purpose of minimizing

minority voting strength in the school district. Thus, it appears

that the board consciously did not consider the alternate plan

proposed by the ACLU because of racial considerations and

similarly did not obtain or seek input from the minority

community, which comprises 43 percent of the district’s

population.”20

The defendants prepared a second plan and submitted it to the Department of

Justice. Like the first, it contained one at-large and six single member districts, but it
avoided some of the fragmentation of the prior plan and contained three majority
black districts with 65%, 63%, and 55% black population, respectively. Still, the
second plan was objected to by the Justice Department which cited recent
annexations by the City of Americus which reduced the black population in one of
the districts. "We have regrettably been afforded no information regarding the
impact of these annexations on the proposed plan, nor has it been explained why the

school board refrained from sharing such information with us," the department

wrote. "Nor are we able to conclude, in light of the continuing exclusion of effective

417



participation by black citizens and their representatives in the redistricting process,
that this discriminatory result was unintended."”?!

By April 1984, fully 81% of Sumter County schools were black as a result of
white flight to private, segregated academies. Yet the county schools remained
controlled by an all white school board, a white school superintendent, and a white
school board attorney, none of whom sent their children or grandchildren to the
county public schools.”22

Following the second objection by the Justice Department to the county's
redistricting plan, defendants asked the court to adopt a court ordered plan which
would not have to be precleared. On May 14, 1984, the court adopted such a plan
reapportioning the board of education into seven single member districts, each of
which contained a majority of white registered voters. According to plaintiff’s
expert, Jerry Wilson, the court’s plan also protected incumbents, placed two of the
most politically active black leaders in Sumter County in overwhelmingly white
districts, and created a non-contiguous district. Plaintiffs appealed the court's order
on June 13, 1984, on the grounds that it did not address and cure the objections of

the Attorney General to the prior plans, and perpetuated the effects of past

20 1d., p. 2.
721 William Bradford Reynolds, Assistant Attorney General, to Henry L. Crisp, September 6, 1983, p. 2.

722 Rick Atkinson, "Segregation Rises Again in Many Southern Schools," Washington Post, p. Al.
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discrimination. The Department of Justice, reversing its prior position, filed a brief
with the court of appeals arguing that the effect of the various objections from the
Attorney General was to return membership selection of the board of education to
appointment by the grand jury. The court of appeals, however, rejected that
argument and vacated the trial court’s order on the grounds that it had "misapplied
legal standards," in fashioning its plan.”2 The court also held that the plan was
retrogressive, failed to remedy or cure the specific Section 5 objections of the
Attorney General, and did not adequately maintain the integrity of the school
board’s second plan, which contained two majority black registered voter districts.
On remand the parties agreed on a new plan for the board using six single
member districts and one at-large seat. Three of the six districts were majority black,

with 66.57%, 64.49% and 57.26% black populations, respectively.”*

Foust v. Unger

Special, non-partisan elections for the school board were held in November
1986, but the candidate of choice of black voters, Ronald J. Foust, who was one of the
plaintiffs in the 1980 lawsuit, was defeated by four votes in his bid to represent

District 4, which was 64.49% black. The winner, Douglas Unger, received 248 votes

72 Edge v. Sumter County School District, 775 F. 2d 1509, 1511 (11th Cir. 1985).

7241d., Order of October 9, 1986, p. 2.
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to Foust’s 244.

The ACLU filed an election challenge on Foust's behalf in Superior Court
contending that persons not eligible to vote in District 4 had been allowed to vote,
while those who were eligible to vote had been turned away.”? Following a trial,
the court ruled in Foust’s favor, concluding that "irregularities had occurred . .. or
that illegal votes were received or legal votes rejected sufficient to change or place in
doubt the result," and ordered a new election.”?® The election was held in April
1987, but as so often happens when candidates manage successfully challenge the
outcome of an election in which they lost, Foust was defeated, although again by a

very narrow margin.

Hoston v. Board of Commissioners of Sumter County

A separate lawsuit was brought in 1984 by the ACLU on behalf of Sumter
County residents charging that the five member board of county commissioners,
which had a total deviation among districts of 50.32%, was malapportioned in
violation of the Constitution and Section 2.727 A subsequent analysis prepared by

the Reapportionment Services Unit of the Georgia General Assembly found a total

7% Foust v. Unger, No. Civ. 86V-794 (Sumter Superior Court).
726 1d., Order of March 11, 1987, p. 2.

727 Hoston v. Board of Commissioners of Sumter County, Georgia, Civ., No. 84-77-AMER (M.D. Ga.).
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deviation of 82.4%.728 At the time the suit was filed, only one district was majority
black, and there was only one black person on the five member board, despite the
fact that 44.21% of Sumter County’s 29,360 residents were black. The suit also
charged defendants with failing to secure preclearance of a valid reapportionment
plan under Section 5.7%°

After plaintiffs moved for a preliminary injunction to block the 1984 board of
commissioners election, a consent order was issued acknowledging that the districts
were malapportioned, and instructing both parties to submit reapportionment plans
to the court. Defendants submitted a proposed plan, but plaintiff’s objected on the
grounds that the total deviation was too high (11.9%), the plan was retrogressive,
and it packed one district with an 86% black population, "thereby insuring that the
remaining districts will be safe, majority white districts and diluting voting strength

of minority voters."730

78]d., Affidavit of Laughlin McDonald, January 31, 1985.

72 Black residents of the county, represented by the ACLU, had also filed suit years earlier, in 1977,
against the Sumter County Board of Commissioners and the Americus City Council alleging that at-
large elections diluted minority voting strength. Wilkerson v. Ferguson, Civ. No. 77-30-AMER (M.D.
Ga.). The case was settled, and according to the consent decree, plaintiffs "established a prima facie
case that the present method of electing the Chairman and members of the Board of Commissioners
of Sumter County unconstitutionally dilutes minority voting strength, in violation of the Fifteenth
Amendment of the Constitution." Id., April 7, 1980. An identical finding was made with regard to
the method of electing the mayor and city council of Americus. As aresult of the litigation, at-large
elections for the board of commissioners and city council were abolished in favor of single member
districts, and redistricting plans were adopted based upon the 1970 census.

730 Hoston v. Board of Commissioners, Plaintiffs’ Objections to Defendants’ Proposed Redistricting
Plan, October 19, 1984.
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On February 27, 1985, after trial on the merits, the court ruled the challenged
plan unconstitutional and directed the defendants to adopt a new plan and seek
preclearance under Section 5 within 30 days. The parties subsequently agreed on a
reapportionment plan creating two majority black districts of approximately 68%
and 66% black population.”! Special elections were held under the new plan in
October 1985, and two black candidates were elected. The second black person
elected, O.L. Bryant, was one of the plaintiffs and became the second black person

ever elected to the commission in the history of Sumter County.

Cooper v. Sumter County Board of Commissioners

After release of the 1990 census, it became clear that Sumter County’s
commission districts were again malapportioned with a total deviation of 27.79%.
The ACLU brought another suit in federal court on behalf of black plaintiffs
charging the districts violated one person, one vote.”3? On July 17, 1992, the district
court entered a consent order finding "malapportionment in excess of the legally
acceptable standard."”33 Because the general assembly was in recess and was not

scheduled to convene until January 1993, the order also adopted a new, interim

731]d., Final Judgment and Decree, July 1, 1985.
732 Cooper v. Sumter County Board of Commissioners, Civ. No. 1:92-cv-00105-DF (M.D. Ga.).

733 1d., Consent Order and Decree, July 17, 1992, p. 2.
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redistricting plan for the 1992 elections. The consent decree preserved the two
majority black districts, and further provided that the defendants would have the
agreed upon plan enacted during the 1993 general assembly session and submit it to
the Department of Justice for preclearance. The plan was enacted by the general
assembly and subsequently precleared.

The critical role played by Section 5 since its extension in 1982 in
reapportionment in Sumter County is abundantly evident. Although there has been
extensive litigation in the county to enforce the Constitution and the Voting Rights

Act, in the absence of Section 5 that litigation would doubtlessly be ongoing.

Nance v. Department of Human Resources

In 1996, James Nance, a black man from Crisp County, was elected to a six
year term on the Crisp County Board of Commissioners. Two years later, he was
hired as a case manager by the Department of Family and Children Services (DFCS)
in neighboring Sumter County. The program in which he worked was funded in
part with federal money, and as a consequence, employees in the program are
subject to limitations on partisan political activity specified by the Hatch Act.734

After he had been on the job for several months, Nance was informed by his

supervisor that because of his prior election to the board of commissioners in Crisp

7345 U.S.C. 1501 et seq.
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County, he was engaged in "partisan politics" in violation of the Hatch Act. He was
told that he could continue either as a DFCS employee or a Crisp County
Commissioner, but that he could not hold both positions at the same time.

While the Hatch Act prohibits a covered state employee from being a
candidate for public office in a partisan election, it does not by its terms prohibit a
state employee from merely being an office holder. And even though he was an
office holder, Nance was not a candidate for the Crisp County Board of
Commissioners or any other partisan office within the meaning of the statute during
his employment with DFCS.735

Nance, represented by the ACLU, filed suit in federal court in 1998 to enjoin
DFCS from making him either quit his job or resign from the board of
commissioners.”3¢ He argued that DFCS had no authority under state or federal law
to expand the definition of political activities prohibited by the Hatch Act. He also
contended the DFCS policy was a voting practice or procedure for which
preclearance under Section 5 had neither been sought nor received, and was
therefore unenforceable.

After the complaint was filed, DFCS reversed itself and agreed that Nance

was not in violation of the Hatch Act. It rescinded its interpretation of the statute

75 5 U.S.C. 1502(a)(3).

736 Nance v. Georgia Department of Human Resources, No. 1:98-CV-128-2 (WLS) (M.D. Ga.).
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and allowed Nance to continue his employment while serving as a member of the
Crisp County Commission. The complaint was dismissed as moot in June 1998, but
again, Section 5 played an important role in allowing a minority elected official to

continue in office and represent the constituency that had put him there.

Tattnall County

Carter v. Tootle

Historically, the board of commissioner of Tattnall County consisted of five
members, four of whom were elected from districts, with the chair elected at-large.
Although blacks were nearly 30% of the population, no black person had ever been
elected to county office. In 1968, after passage of the Voting Rights Act and the
prospect that one or more of the districts would have a majority of black voters, the
county abandoned its district system and changed the method of electing the board
of commissioners to four at-large seats, with the elected commissioners appointing a
chairman. In 1972, the chair was made an elected at-large position. The 1968 and
1972 changes were subject to Section 5, but the county failed to submit them for
preclearance.

In June 1984, a group of black residents represented by the ACLU sued the

county for failure to comply with Section 5.737 The plaintiffs also contended that the

737 Carter v. Tootle, Civ. No. 484-219 (S. D. Ga.).
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pre-1968 plan, the only legally enforceable plan, was malapportioned in violation of
one person, one vote.

In October 1984, the parties entered into a consent decree providing for a six
member board, with five members elected from districts and the chair elected at-
large. One of the districts was 66% black. Although the district court allowed the
November 1984 elections to be held under the existing system, it ordered that, upon
preclearance, the new plan would go into effect at a special primary held in

February 1985.

Williams v. Tattnall County Board of Commissioners

The 1990 census showed that the plan for the Tattnall County Board of
Commissioners and Board of Education was malapportioned, with a total deviation
of 51.7%. The general assembly failed to enact a remedial plan and black residents
of the county, represented by the ACLU, brought suit in 1992 to enjoin use of the
unconstitutional plan and request that the court implement a new plan for the 1992
elections.”8

On July 7, 1992, the district court, finding that the existing plan was
malapportioned, enjoined the July 1992, primary elections for the board of

commissioners and board of education until such time as an election could be held

738 Williams v. Tattnall County Board of Commissioners, Civ. No. CV692-084 (S.D. Ga.).
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under a court ordered or a precleared plan. When the parties were unable to agree
on a plan, the court directed defendants to submit for preclearance a plan they had
proposed, which contained five single member districts, one of which was 68.53%
black. The district with the next highest black population was 27.44% black.
Plaintiffs objected to the defendants' plan because an alternative plan they had
prepared created one majority African American district as well as a district that
was 40% black. The Department of Justice precleared the defendants' plan, and on
February 9, 1993, the district court entered a consent order adopting the precleared

plan and scheduling a June 1993 special election to be conducted under the plan.

Windgate v. Tattnall County Board of Commissioners

Shortly before the 2000 census was released, white residents of Tattnall
County filed a law suit in which they claimed the 1993 court approved plan was a
racial gerrymander in violation of the Shaw /Miller line of cases.”® Black voters,
represented by the ACLU, were granted leave to intervene to defend the challenged
plan. However, the plaintiffs and the defendants entered into a consent order on
November 21, 2000, invalidating the 1993 plan and providing that the county would
adopt a new plan in light of the 2000 census to be implemented at a special election

coinciding with judicial elections scheduled for July 2002.

7% Windgate v. Tattnall County, Georgia, Civ. No. CV600-070 (S.D. Ga.)..
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Following release of the 2000 census, the county prepared a number of plans,
none of which contained a majority black district. The ACLU intervenors prepared
several alternative plans that complied with traditional districting principles and
submitted them to the county for its consideration, but the plans were rejected.
Although the county's plan was plainly retrogressive compared to the 1984
benchmark plan, the Attorney General precleared it and it went into effect.

The lengthy and divisive litigation over redistricting in Tattnall County puts

to rest any doubts that race continues to drive the political process there.

Taylor County and the City of Butler

Chatman v. Spillers

In 1972, the city of Butler, which was 46% black, abandoned its plurality
method of electing the mayor, which had been in effect since 1919, and adopted a
majority vote requirement. Like the other more than 50 cities in Georgia that
adopted majority vote requirements after passage of the Voting Rights Act, Butler
ignored preclearance under Section 5.740

Butler also elected its five member city council at-large. Given the prevalence
of bloc voting by the white majority, no black person had ever been elected to the

council or as mayor.

740 McDonald, (2003), pp. 135, 143-44.

428



In May 1986, black residents of the city, represented by the ACLU, filed suit
alleging that the majority vote requirement and the at-large method of elections for
the council violated Sections 2 and 5 of the Voting Rights Act.741 At the request of
the plaintiffs, in December 1986, the court enjoined elections for the mayor and
council under the challenged system. But due to abortive attempts by the legislature
to enact a remedial plan, the refusal of the city to conduct mayoral elections under
the preexisting plurality system, and the refusal of the district court to order a
special election, no municipal elections were held in Butler until 1995, and only then
because they were ordered by the court of appeals.

After the legislature twice failed to enact a remedial plan, the parties agreed
to reapportion the city council into two districts. One district was majority black
and contained two numbered posts, and the other was majority white and contained
three numbered posts. Terms of office were staggered and elections were by
majority vote. The settlement agreement was approved by the district court in June
1992.

Since the plan adopted by the district court was a legislative plan, i.e., one
proposed by the defendants, the order required that it be submitted for preclearance
under Section 5. The order further provided that a special election be called within

30 days after preclearance, and as soon as practicable under state law. In the event

741 Chatman v. Spillers, Civ. No. 86-91-COL (M.D. Ga.).
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preclearance were denied, the parties could apply to the court for additional relief.
The Attorney General precleared the submission, except the majority vote
requirement for mayor, concluding:
the city has not demonstrated that the adoption of a majority
vote requirement for mayoral elections will not 'lead to a
retrogression in the position of . . . minorities with respect to
their effective exercise of the electoral franchise. . .under Section
5, the city may implement the multimember district method of
electing city councilmembers and districting plan that were
precleared in August, 1992, with the mayor elected at large
pursuant to the plurality vote requirement of the 1919 city
charter.”42
The city, however, refused to conduct any elections, while the court denied
plaintiffs' request for court ordered relief. It held that the court:
does not feel impelled to enter an order imposing upon the
parties a plan gratuitously suggested by the Justice Department.
The Plaintiffs' motion for court ordered elections is therefore
denied in the hope that the parties will again be able to agree.”43
The plaintiffs appealed and the court of appeals held that the district court
"abused its discretion by refusing to order elections under the terms suggested by
the plaintiffs," and directed that elections be held within 30 days.”#* Elections that
complied with the Voting Rights Act were finally held in Butler in May 1995, some

nine years after the complaint was filed. Two black candidates were elected to city

742 James P. Turner, Assistant Attorney General, to Alex Davis, August 25, 1992, and June 25, 1993.
743 Chatman v. Spillers, Order of May 10, 1994.

74 Chatman v. Spillers, 44 F.3d 923, 925 (11th Cir. 1995).
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council, the first in the city's history.

Telfair County and the Town of Lumber City

Spaulding v. Telfair County

Clark v. Telfair County

In September 1986, the ACLU filed suit in federal court on behalf of five black
voters in Telfair County alleging that the county board of education was
malapportioned.”® Located in rural south central Georgia, Telfair County was home
to the father-son dynasty of two of the state’s most well known governors, Eugene
and Herman Talmadge. Both were staunch segregationists whose harsh views on
race directly reflected the ideas and values of the white communities in which they
lived. After the Supreme Court outlawed segregation in public schools in 1954,
Herman Talmadge predicted "blood will run in Atlanta's streets." As a member of
the U.S. Senate from 1956 to 1980, Herman Talmadge voted against the landmark
1964 Civil Rights Act and the 1965 Voting Rights Act.

At the time the ACLU filed its suit in 1986, race relations in Telfair County
still remained sharply polarized. In 1986, the Telfair County School Board, which
contained one majority black district, was last apportioned using 1970 census data.

By 1980, the county population was 11,445, and 31.19% black. Based on the new

74 Spaulding v. Telfair County, Civ. No 386-061 (M.D. Ga.)

431



census, the total deviation was 47.09%. Blacks also were heavily packed into a single
district, where they constituted 89.12% of the population. Had the districts been
unpacked and properly apportioned, blacks would have constituted a majority in
two of the seven school board districts with a greater opportunity to elect candidates
of their choice.

The ACLU lawsuit also charged the defendants with violating Section 5 of the
Voting Rights Act because of their refusal to call a special election as required by
state law after the only two candidates running in the primary from District One
were disqualified. One of the candidates did not reside in the district and the other
had served as a deputy registrar. Because nobody else was nominated, there was no
candidate for county school board on the ballot in the general election from District
One, which was majority black. The plaintiffs contended that the refusal to call a
special election required by state law constituted a voting change requiring Section 5
preclearance. The plaintiffs also asked the court to invalidate the old districting plan
and require the board to adopt a new apportionment.

On October 31, 1986, less than a week before the November general election,
the court entered a consent order staying the elections, ordering a new
apportionment plan, and providing for a special election. The court found that
"Plaintiffs have established a prima facie case that the current apportionment of the
Board of Education is in violation of the Fourteenth Amendment," and required the

defendants to develop and implement a new apportionment for the school board
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within 60 days. The order also required that the new apportionment plan "shall
fairly represent black residents of Telfair County and contain at least two majority
black districts, one of which shall contain a black population of at least 65%."746
After negotiations, the parties agreed on a plan which was implemented by final
court order in April 1987. The new plan created two majority black school board
districts with African American populations of 77.52% and 53.02% respectively, and
set a special election for June 30.

Approximately three weeks after the final order was issued, and eight months
after the lawsuit was originally filed, seven white citizens of the county and Lumber
City, a town located in Telfair County, moved to intervene to oppose the settlement.
The would-be intervenors asserted their rights on various grounds, including a
claim that the court ordered redistricting plan diluted their voting strength, was an
"unconstitutional gerrymander," and commingled the interests of Lumber City
residents with residents of the rural portion of the county. The court denied the

motion to intervene on the grounds that it was not timely.74”

746 1d., Order of October 31, 1986, pp. 1-2.

747 The ACLU also brought suit in 1987 on behalf of black plaintiffs challenging Telfair County’s sole
commissioner form of government. The action resulted in a settlement order providing for a board of
commissioners elected from districts. See Clark v. Telfair County, Civ. No. 287-25 (S.D.Ga. October
26, 1988), and the discussion of sole commissions supra pp. 145-155.
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Woodard v. Mayor and Town Council of Lumber City

Black voters in Lumber City represented by the ACLU also filed suit in
federal court in 1987, challenging at-large city elections as diluting minority voting
strength in violation of Section 2 of the Voting Rights Act and the Constitution. The
law suit also charged that the majority vote requirement and numbered post
provisions for city elections had never been precleared, as required by Section 5.748
According to the 1980 census, 55% of Lumber City’s 1,426 residents were white and
45% were black, yet no black person had ever been elected to the six member
council, and the only black person to win a plurality of votes was defeated in a run
off in 1985.

Six months after the suit was filed the district court granted the plaintiffs'
motion for summary judgment and enjoined city elections on the grounds that
preclearance had not been secured for the majority vote and numbered post
provisions.”#® The city then submitted a number of voting changes to the
Department of Justice for preclearance, including the majority vote and numbered
post requirements, but the Attorney General objected to both in a July 1988 letter
noting the presence of racially polarized voting in city elections.

The reality of the potential for discrimination becomes readily
apparent from the results of the 1985 election where, by virtue

748 Woodard v. Mayor and Town Council of Lumber City, Civ. No. 387-027 (S.D. Ga.).

749 Woodard v. Mayor and City Council of Lumber City, Ga., 676 F. Supp. 255 (S.D. Ga. 1987).
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of the majority vote requirement, the black candidate failed to
become the first black elected to the city council, although she
appeared to have been the clear choice of minority voters.”0

The Department further noted that a 1988 ordinance containing the majority
vote and numbered post requirement was adopted at a time when blacks were
becoming politically active in city elections and were challenging the legality of the
at-large system. In objecting to the change, the department found that it was
"tainted, at least in part, by a proscribed purpose," and that "[w]here, as in Lumber
City, racial bloc voting exists in the context of an at-large system, the use of certain
election features, such as a majority vote requirement, serves but to enhance the
opportunity for discrimination against minority voters."75!

On October 7, 1988, at the request of the city, the attorney general declined to
withdraw the objections to the majority vote and numbered post requirements,
explaining that the department’s decision was based on "concerns that racial bloc
voting exists in Lumber City elections, and that black persons do not constitute a
majority of the voters in the city such as would mitigate the racially discriminatory

impact of those electoral features."752

The court entered another order on January 5, 1989, with the consent of the

750 William Bradford Reynolds, Assistant Attorney General, to Ken W. Smith, Esq., July 8, 1988.
SId., p. 2.

752 William Bradford Reynolds, Assistant Attorney General, to Ken W. Smith, Esq., November 13,
1989.
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parties, finding that at-large elections for Lumber City "are in violation of Section 2
of the Voting Rights Act, 42 U.S.C. §1973." The next month, on February 16, 1989,
the court approved a new election plan, and required the defendants to submit it for
Section 5 preclearance. The plan provided for two districts, one 86% white and the
other 74% black, each of which would elect two members of the council. However,
the remaining two members and the mayor continued to be elected at-large. The
plan also retained the majority vote and numbered post requirements, which the
Attorney General had previously objected to. On November 13, 1989, once again at
the request of the city, the department again refused to preclear the plan saying:

The history of the city’s earlier efforts to impose similar
requirements on the electoral process make it difficult to
conclude now that black persons could elect a candidate of
choice to an at-large seat in Lumber City.

While we note, at the outset, that the submitted changes result
from a settlement in Woodard v. Mayor of Lumber City, CV
387-027 (S.D. Ga.), we are faced with unanswered concerns that
the city may have sought here to limit the opportunity of blacks
to elect candidates of their choice to the city council. In that
regard, our information is that the city rejected a number of
alternatives that contained fairly drawn districting plans and
provided minority voters with an opportunity to participate
equally in the electoral process and, instead, insisted on features
such as the use of a majority vote requirement, numbered posts
and staggered terms for at-large seats.”53

In April 1990, the court directed the parties to make a "fresh start towards

resolving the pending litigation," and to independently submit new remedial
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plans.” The plaintiffs proposed the elimination of all at-large seats, other than the
mayor, and called for the creation of two districts, one 75% black, the other 86%
white, which would elect three members each. The city defendants proposed a plan
that was virtually identical to the one previously rejected by the Attorney General -
including the majority vote requirement - and called for two members to be elected
from a majority black district, two from a majority white district and two elected at-
large.

After hearing evidence and witnesses, the court concluded in an August 3
ruling that 56% of the 1,486 residents of Lumber City were black, not the 45% that
had been indicated by the 1980 census. "Despite the increase in black population
and the percent of black registered voters, other factors remain which continue to
abridge black political participation," said the court. As evidence, the court noted
that "Voting tends to be on racial lines . . . no black has ever been elected to office . . .
there have been very few black candidates for office; the first black to win a plurality
of votes was defeated in a runoff."7>

Given the existence of racially polarized voting and the history of

discrimination, the court ruled that use of a majority vote requirement in Lumber

73 1d., p. 2.
754 Woodard, Order of August 3, 1990.

75 1d., p. 3.
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City could "enhance the opportunity for racial discrimination and submerge black
voting strength."7¢ The court imposed a plurality vote requirement in its place, but
in all other respects adopted the plan proposed by the defendants and ordered the
city divided into two districts, one majority black, and the other majority white, each
containing two numbered posts. The order called for two additional council
positions, as well as the mayor, to be elected at-large.

Unlike the court’s order of February 16, 1989, the August 3, 1990, order did
not require the defendants to obtain Section 5 preclearance. Plaintiffs, however,
appealed on the theory that the court ordered plan incorporated policy choices of
the defendants and was thus subject to Section 5. Elections were held under the new
plan on October 2, 1990, and although blacks won both seats from the majority black
district, the one black candidate who ran for one of the at-large seats received only
30% of the vote. Another black candidate ran for one of the two seats in the majority
white district, which was 21% black, and received only 22.7% of the vote.

Prior to oral argument in the court of appeals, 1990 census data was released
for Georgia which showed that the population figures relied upon by the district
court inflated the percentage of blacks residents, casting further doubt on the
validity of using any at-large seats for the city council. The plaintiffs moved to

supplement the record on appeal by adding the 1990 census data. The motion was

76 1d., p. 4.
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granted and the court reversed in May 1991, remanding the case to the district court
for further consideration of the question of remedy in light of the new census.

On October 2, 1992, the district court entered an order adopting a new
districting plan prepared by the defendants based upon the 1990 census, and
continuing the two at-large seats for the city council. The court later ruled that the
redistricting plan was court ordered and need not be submitted for Section 5
preclearance. Although plaintiffs continued to object to the use of at-large seats for

the city council, they decided against further appeals.

Crisp v. Telfair County

Ten years after the conclusion of Woodard v. Mayor of Lumber City, the

ACLU again brought suit in Telfair County on behalf of black voters, this time
challenging county commission lines as malapportioned and violating Section 2 and
the Constitution. The lawsuit was filed in August 2002 and was the fourth voting
rights lawsuit brought by the ACLU in Telfair County since 1986.757

The 2000 census showed that the five county commission election districts
had a total deviation of 56% (or 34% if the population of Telfair State Prison was not
considered). The Telfair County Commission had adopted a reapportionment plan

in February 2002, that had been drafted by the Georgia Reapportionment Office

757 Crisp v. Telfair County, CV 302-040 (S.D. Ga.).
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containing one majority black (67.76%) district, and another with 45.73% black
population, but the plan had not been introduced by the local legislative delegation
for enactment by the general assembly. Although 38.73% of the county population
was black, no more than one African American had ever served on the five seat
commission.

After plaintiffs filed suit, the county stipulated that its commission districts
were malapportioned, and that “It is possible...to draw a five single member district
plan with at least one majority black district in Telfair County.””>® The plaintiffs then
tiled for summary judgment and asked the court to hold the existing plan
unconstitutional and order a new plan into effect.

With the parties in agreement on the five single member district plan, the
Telfair County Commission again called on the local legislative delegation to
introduce the plan in the 2003 general assembly session as a remedy to the
malapportioned districts.”> The plan was adopted on the last day of the legislative
session and signed into law on June 3, 2003.760

Ruling that the existing plan was malapportioned and “violates the one

person, one vote standard of the equal protection clause of the Fourteenth

7581d., Joint Stipulation of the Parties, November 25, 2002.
7 Telfair County, Georgia, Reapportionment Resolution, January 9, 2003.

760 1d., Order, July 8, 2003.
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Amendment,” the court noted that the plan had been submitted for Section 5
preclearance and ruled the motion for summary judgment was “largely moot.”761
The court granted plaintiffs' motion for attorney’s fees, but awarded less than 50% of
the amount claimed. Plaintiffs’ attorneys appealed, and through mediation with the
Eleventh Circuit mediator in 2004, increased the recovery from approximately $5,400

to $9,000.

Terrell County

Holloway v. Terrell County Board of Commissioners

In June 1992, the ACLU filed suit on behalf of black voters challenging the
malapportionment of the Terrell County Board of Commissioners under the
Constitution and Section 2.762 A small county northwest of Albany, Terrell was 60%
black, and its board of commissioners consisted of five members, four of whom were
elected from single member districts and one at-large. The challenged plan, based
on the 1980 census, had three majority black districts by population, but one was
packed with African Americans at the level of 85%, while in the other two blacks
were less than a majority of the voting age population. Despite the black population

majority in the county, only one African American had ever been elected to the

7611d. Order, July 24, 2003.

762 Holloway v. Terrell County Board of Commissioners, CA-92-89-ALB/ AMER(DF) (M.D. Ga.).
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board of commissioners.

Terrell County, which earned the sobriquet "Terrible Terrell" during the Civil
Rights Movement, had a long history of racial discrimination and voting rights
litigation. In litigation brought by the ACLU, the board of commissioners was sued
over its use of at-large elections in 1976, which resulted in a consent decree adopting
the 4-1 plan.”6® The five member county board of education was sued the same year
because it had adopted at-large elections in 1965, without preclearing the change
under Section 5, and had held illegal elections from 1968 through 1978.7¢+ And no
blacks had been elected under the at-large system, even though 90% of the public
school pupils in the county were black.

After the 1976 law suit was filed, the county submitted its at-large plan for the

board of education for preclearance, but the Attorney General objected, finding that:

No black has been elected to the Board of Education or to any
other office in the County. Prior to 1966 blacks were not
permitted to serve on the County Grand Jury, which prior to the
adoption of this Local Amendment appointed members of the
Board of Education; a court order was required to desegregate
the Grand Jury. In 1967 Terrell County was designated by the
Attorney General, pursuant to Section 6 of the Voting Rights
Act, 42 U.S.C. 1973d, for the appointment of Federal Examiners.
Public schools in Terrell County were not desegregated until
the 1970-71 school year, and a court order was required for such
desegregation. An analysis of precinct election returns for
elections in which there were black candidates supports an
inference that white voters in the County are generally reluctant
to vote for black candidates. The voting changes resulting from
the Local Amendment have been enforced in violation of

763 Holloway v. Faust, Civ. No. 76-28-AMER (M.D. Ga.).

764 Merritt v. Faust, Civ. No. 76-28-AMER (M.D. Ga.).

442



Section 5 of the Voting Rights Act.”65

In light of this objection, the court ordered the county to return to the
preexisting grand jury method of appointments and a grand jury from which blacks
were not excluded subsequently appointed five new members to the board of
education, two of whom were black. 766

The City of Dawson, the county seat, was also sued in 1977 over its use of at-
large elections, which were alleged to dilute minority voting strength. The suit was
settled by agreement of the parties, providing for a six member council elected from
single member districts, and a mayor elected at-large.”6”

After the reapportionment suit was brought in 1992, defendants admitted the
plan was malapportioned, but the parties agreed not to delay the regularly
scheduled July 1992, election. On July 16, the district court entered a consent order
in which the plaintiffs agreed to dismiss their motion for injunctive relief and to stay
proceedings on their complaint based on the parties' agreement to negotiate and
secure preclearance under Section 5 of a redistricting plan which remedied the
malapportionment, and which would be agreeable to all parties for use in the 1994
elections. The consent order further provided that commission members elected in

1992 under the malapportioned plan would only serve two year terms, and that

765 Drew S. Days 1, Assistant Attorney General, to W.L. Ferguson, December 16, 1977.
766 Merritt v. Faust, Order of July 21, 1978.

767 Holloway v. Raines, Civ. No. 77-27-AMER (M.D. Ga.), Order, February 1, 1979.
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their successors would be elected pursuant to the new districting plan in 1994. The
parties negotiated a new redistricting plan, corrected the malapportionment, and
created two effective majority black districts. Despite this agreement, the county
proposed, and had the 1993 Georgia General Assembly adopt, a redistricting plan
which plaintiffs did not support. On October 14, 1993, the county submitted its plan
for preclearance. Plaintiffs objected to the county's proposed plan in a comment
letter to the Department of Justice, because the plan created three majority black
districts by population, at 77%, 64%, and 52% respectively, but only one of these had
a black voting age population sufficient to create an effective majority black district.
In February 1994, the Department of Justice precleared the county's
redistricting plan over the objections of the black community and the plan was

implemented during the regularly scheduled 1994 elections.

Toombs County and the City of Lyons

Maxwell v. Aiken

The City of Lyons is the county seat of Toombs County. In 1986, its five
member council was elected at-large, with numbered posts, staggered terms, and a
majority vote requirement. Although blacks constituted 32.4 % of the city’s 4,203
residents, they were totally excluded from city government. In fact, up until 1968,
the Lyons City Charter had actually limited eligibility for elective office to white

males who were freeholders of real estate within the city. The white males provision
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was repealed in 1968, but the city retained the requirement that candidates be
freeholders of real estate until 1980. Several black residents ran for council seats
after the repeal of the white males provision, but all were defeated. No black person
had ever been appointed to serve an unexpired term on the council, or serve as a
voter registrar, election superintendent, election manager, assistant election
manager, election clerk, or poll worker.

Blacks were also severely marginalized in housing, public services,
employment, education, and economics. As of 1986, the city fire department had no
black members and the city owned and maintained a cemetery in which only white
persons were buried. Per capita annual income for blacks was less than half that of
whites, with nearly two-thirds (63.7%) of black families living below the poverty
level, compared to 15.7% for whites. Black unemployment was more than double
(12.4%) that of whites and 15.8% of black housing units lacked complete bathroom:s,
compared to none of the housing units occupied by whites.

In 1983, the local NAACP chapter proposed that the city charter be amended
to provide for single member districts. The city council responded with a plan of its
own, and in 1985 changed the method of electing council members by abandoning
at-large elections from four residency districts and adopting elections from four
single member districts and one at-large seat. However, the city’s districting plan
packed 90.2% of the black population into a single district, leaving none of the four

others with a black population of more than 23.7%. The plan was submitted for
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preclearance, but the Attorney General predictably objected in November 1985,
because of the "excessive concentration of blacks in a single district and no potential
for meaningful voter participation of blacks in any other."”%® The Attorney General
also noted:

In selecting this election method and the districting plan to
implement it, our analysis shows that a number of other readily
discernible district configurations, both with and without an at-
large seat, were available to the city which would have more
accurately reflected the black voting strength in the City of
Lyons than does the submitted plan.

In response to the denial of preclearance, the mayor and council, at their
January 1986 meeting, voted to return to the prior at-large system of city
government.

In February 1986, the ACLU filed suit on behalf of six black residents of
Lyons, challenging the city’s at-large method of electing council members on the
grounds that it diluted black voting strength in violation of the Constitution and
Section 2.76° The case was settled in August with the adoption of a single member
district plan, with two districts having black populations in excess of 60%. The
settlement also required the defendants to appoint black residents to fill vacancies
on the city development authority, planning and zoning board, board of voter

registrars, city housing authority, and regional library board. The first elections

768 William Bradford Reynolds, Assistant Attorney General, to Alvin L. Layne, November 29, 1985.

769 Maxwell v. Aiken, No. CV-686-024 (S.D. Ga.).
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were held under the new system in 1988.

Treutlen County and the City of Soperton

Smith v. Gillis

Flanders v. Soperton

The City of Soperton, located about 70 miles southeast of Macon, is the
county seat of Treutlen County, one of the 15 smallest counties in the state. In
September 1985, the ACLU filed suit in on behalf of more than a dozen black voters
against the Soperton City Council, the Treutlen County Board of Commissioners,
and the Board of Education on the grounds that the at-large method of electing all
three bodies diluted the voting strength of minority voters in violation of Section 2
and the Constitution.””0

In April 1986, the parties agreed on new plans involving five single member
districts for the board of commissioners and the board of education. The board of
commissioners was increased from three to five, while the board of education
remained at five members. Two majority black districts were created, with black
populations of 51.82% and 70.73%, respectively. The plan was adopted in the 1986
general assembly session, elections were held in December 1986, and blacks were

elected to both bodies. The City of Soperton, which was almost 50% black, also

770 Smith v. Gillis, Civ. No. 385-042 (S.D. Ga.)
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agreed to five single members districts, two of which were majority black and were
majority white. The fifth district had a slight white majority.

Eight years later, in November 1994, the ACLU again brought suit on behalf
of black voters in Soperton, challenging the five member city council as
malapportioned in violation of one person, one vote. According to the 1990 census,
Soperton’s population was 2,797, of whom 49.23% were black, and the total
deviation among city election districts was 46.15%.771

Elections had already been held under the malapportioned plan in November
1993, but the lawsuit sought to enjoin use of the plan in the next regularly scheduled
city election in November 1995. A consent order was filed August 7, 1995, in which
both parties agreed the city election districts were malapportioned, and adopted a
districting plan with a total deviation of 6.8% that contained two majority black
districts of 75.34% and 72.92% black voting age population, respectively.

A decade later in Treutlen County, African Americans still held two seats on
the county school board, including the post of chairman, and in 2004, the two-thirds
majority white county elected a black probate judge. Nevertheless, significant
evidence of racial division remains. Although a black student was selected as the
Treutlen High School homecoming queen in 2005, black and white students still

attended segregated, privately sponsored high school proms, and the majority white

771 Flanders v. City of Soperton, Civ. No. 394-067 (S.D. Ga.).
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school board declined to end the practice.”?

Troup County

Cofield v. City of LaGrange

In October 1993, the ACLU filed suit on behalf of black voters, who were
members of the NAACP and the Troup County Coalition, challenging at-large
elections for the mayor and six member city council of LaGrange, the Troup County
seat.””3 Located in the Piedmont foothills about 60 miles southwest of Atlanta,
LaGrange was 42% black, but only one black person had ever been elected to the city
council. The plaintiffs also sought to enjoin, for failure to comply with Section 5, the
implementation of a 4-2-1 plan, which the city had adopted to replace its existing at-
large system.

The effects of past discrimination in LaGrange were starkly apparent. A
minority (44 %) of black residents had high school diplomas while 65% of whites
were high school graduates. White residents had more than 2.5 times the per capita
income of blacks ($16,000 as compared to $6,000 annually), and 35% of African

Americans lived below the poverty line, compared to 10% of whites.

772 Don Schanche, Jr., "Prom Night in Black and White: Treutlen community still divided over concept
of unified prom," Macon Telegraph, April 26, 2005.

773 Cofield v. City of LaGrange, Civ. No. 3:93-CV-97-]YC (N.D. Ga.).
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Unemployment was three times higher for African Americans.””* As a direct
consequence of their depressed socio-economic status, blacks were only 25% of the
city's registered voters.

In 1992, prior to the filing of the lawsuit, black residents of LaGrange
proposed a plan to city officials utilizing six single member districts for the council,
three of which were majority black, to replace the existing at-large system, with the
mayor continuing to be elected at-large. In response, and at the city' request, the
general assembly enacted legislation providing for a referendum in LaGrange in
1993, on whether to adopt a districting plan with six single member districts for the
council (only two of which were majority black) or a plan with four single member
seats and two seats plus the mayor elected at-large (the 4-2-1 plan). The latter plan
would have effectively guaranteed white control of a majority of the city council.””>
The plan proposed by black voters was not included as one of the referendum
options. The referendum also called for an election to be held in November 1993,
using whichever plan was adopted.

The voters selected the 4-2-1 plan, and the city submitted it for preclearance.
The Department of Justice requested more information, and on motion of the

plaintiffs, the three-judge district court enjoined the pending election under the 4-2-1

774 Cofield v. LaGrange, 969 F. Supp. 749, 757 (N.D. Ga. 1997).

775 Ga. Laws 1993, Act 57.
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plan for failure to secure preclearance under Section 5.77¢ The Attorney General
subsequently objected to the plan because the city had not shown that the retention
of two at-large seats for the council would not cause dilution of minority voting

strength:

Our analysis reveals that the present-day effects of the history of
racial discrimination in LaGrange and in Troup County result in
the disparities that exist in the socio-economic status between
black and white citizens and lower black registration rates.
Moreover, the electoral history in the city and county su%lgest
the existence of a pattern of racially polarized voting in the
city 777

The city also failed to show that the 4-2-1 plan did not protect incumbents at
the expense of black voters. "While we recognize that the desire to protect
incumbents may not in and of itself be an inappropriate consideration," the Attorney
General wrote, "it may not be accomplished at the expense of minority voting
potential." The city asked for reconsideration, but it was denied by the Department

of Justice:

As explained in the December 13, 1993, letter, our Section 5
objection was based on the process that led to the adoption of

776 Cofield, 969 F. Supp. at 756.

777 James P. Turner, Acting Assistant Attorney General, to James R. Lewis, December 13, 1993, p. 3.
This was not the first objection to voting change in Troup County. In 1973, the Department of Justice
Department had objected to majority vote and numbered post requirements adopted by Hogansville,
another Troup County town, after a black candidate was first elected to office: "Our analysis has
shown that where, as in Hogansville, there is increasing participation in the political process by the
black community, a majority and designated post requirement have the practical effects of
eliminating the potential for minority voters to elect candidates of their choice through the use of
single-shot voting. Furthermore, the imposition of a majority requirement on a pre-existing
designated post system similarly reduces the potential voting strength of minority groups. These
changes occurred after the first black to be elected to the city council was elected under the plurality
system." J. Stanley Pottinger, Assistant Attorney General, to James T. Hunnicutt, August 2, 1973.
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the new electoral plan, including the reasons provided for the
rejection of alternative electoral plans favored by the black
community. We also assessed the new plan in light of the
apparent pattern of racial bloc voting in the city and the lower
rates of electoral participation for black persons compared to
white persons. These circumstances would serve to limit the
ability of black voters to elect candidates of their choice to the
two black-majority single-member districts. In light of these
factors and the others mentioned in our objection letter, we
concluded that the city had failed to demonstrate that the
proposed glan was not adopted, at least in part, in order to
minimize black voting strength.””8

In an attempt to adopt a plan that would meet the Section 5 objections, the
city council set up a biracial committee to study substitute plans. The committee
was unable to agree on a plan, but the council adopted one of the plans the
committee had considered, but which was objected to by the black community. The
plan kept four single member districts, two of which were majority black, and
changed the two at-large seats to two "super district" seats. Each of these super
districts was created by combining two of the single member districts, making one
super district majority black and the other majority white. Each super district would
elect one member. The plan also added a seventh council member, plus the mayor,
elected at-large. The seven seat (4-2-1-1) plan was then adopted by the general
assembly in 1994.

The plan was submitted for preclearance, but the Attorney General objected,

noting the minority community's opposition to the addition of the seventh seat:

778 Deval L. Patrick, Assistant Attorney General, Civil Rights Division, to James R. Lewis, April 1,
1994, pp. 1-2.
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At the outset, we note that the city has made significant
improvements to the objected-to plan by changing at-large seats
to "super district" seats and in so doing, took action that would
have addressed fully our concerns with the earlier plan.

The city has gone further, however, and has added an at-large
gosition to the governing body in an apparent effort to limit
lack representation. Based on the city’s actions and decisions
during the process to adopt a plan to overcome our objection, it
seems that the proposed plan was selected more to maintain the
existing white control over the council than to provide black

voters with an equal opportunity to enjoy their voting
potential.””?

Following the objection by the Department of Justice, the city abandoned its
efforts to adopt a districting plan and implemented the at-large system at the 1995
elections, during which two black candidates were elected - one ran unopposed, and
the other had been appointed to fill an unexpired term, and thus ran as an
incumbent.

The ACLU litigation challenging the at-large system as violating Section 2
proceeded to trial in April 1996. The court entered a detailed opinion finding that
the challenged system, with numbered posts and a majority vote requirement,

diluted minority voting strength. Among the court's findings were:

*During segregation, black schools had significantly fewer
resources than white schools, and were "run down,
overcrowded, and only went through the eleventh grade."

*'The present effects of this discrimination are real," and
"continue to translate into diminished political influence and
opportunity for LaGrange's African-American citizens."

*The black population of the city "is largely segregated."

779 Deval L. Patrick, Assistant Attorney General, to James R. Lewis, October 11, 1994, p. 1.
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*'[D]e facto segregation remains in local organizations and
churches. The Shriners and Masons have separate white and
black lodges. Neither the Rotary Club nor the Highland
Country Club have black members."

*'"LaGrange City-Council elections exhibit racially segregated
voting."

*Minority candidates for public office had experienced
"extremely limited success."

*'[T]he vestiges of LaGrange’s history of discrimination

continue to impact the ability of LaGrange’s African-American
citizens to elect their chosen candidates."780

After the court's decision, the parties reached an agreement on an election
plan using two three-member districts, one majority white (83.5%) and one majority
black (68.5%). The plan was subsequently approved by the Department of Justice
for the November 4, 1997, election.

As events in LaGrange clearly show, it took four years of litigation and
repeated rounds of Justice Department objections, but Section 5 ultimately proved
essential to securing a plan that provided black voters an equal opportunity to elect

candidates of their choice.

Upson County and the City of Thomaston
Beginning in 1979, the ACLU initiated litigation on behalf of black voters in

Upson County under the Constitution and the Voting Rights Act, challenging

780 Cofield, 969 F. Supp. 749, 756-57, 769, 776-777.
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discrimination in city and county government, including governance of the public
schools. The first lawsuit was filed against the Thomaston School Board in 1979 and
continued until 1983.781 Subsequent litigation involved the ACLU’s defense of a
black city council candidate, William Hughley, to whom the city refused to
administer the oath of office after he won the election.”8? A separate lawsuit also
was filed by the ACLU on Hughley’s behalf against the mayor and council charging

them with violations of the Voting Rights Act and the Constitution.”8

Searcy v. Hightower

With a population of approximately 26,000 in 1980, Upson County, located in
west central Georgia, was 27% black, yet 55% of the more than 3,000 people living
below the poverty line were African American. Of the 4,058 students that completed
high school in 1980, only 16% were black. The demographics of Thomaston, the
county seat, were similar to that of the county. With a population of slightly less
than 10,000, the City of Thomaston was approximately 24 % black, yet no black
person in living memory had ever been elected to the city council.

While some Georgia counties chose the members of their school boards by

781Searcy v. Hightower, Civ. No. 79-67-MAC (M.D. Ga.).

782 City of Thomaston, Georgia v. William D. Hughley, File No. 11643 (Superior Court of Upson
County, Georgia) and Hughley v. City of Thomaston, 180 Ga. App. 207 (1986).

783 Hughley v. Kersey, No. CIV-85-445-1-MAC (M.D. Ga.).
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racially exclusive grand juries, the Thomaston School Board was appointed by an
institution that was, if anything, even more elite and racially exclusive than the
grand jury. Under a unique self-perpetuating scheme, the Thomaston school board
appointed its own members. Terms of office were staggered and each year the
members selected a new person to replace the member whose term was expiring.

Education was traditionally provided to whites in Thomaston by the R. E. Lee
Institute, a private school incorporated in 1906 for the exclusive benefit of "white
pupils and patrons," and named after the famous Confederate general. The institute
eventually fell upon hard financial times, and in 1915 the general assembly created a
public school system from the R. E. Lee Institute. The trustees of the institute, who
were all white, were named as the new members of the public school board, and the
self-perpetuating method of membership selection was installed.”* For a period of
61 years the board never appointed a black person to serve on the school board. The
board also operated a segregated school system until 1970, when it was forced to
comply with the Brown decision. Even when the R.E. Lee Institute finally
desegregated, the school kept many of the traditions of its all white predecessor,
including the confederate name.

Not only was the school board racially exclusive, but its membership was

dominated by a handful of prominent local families. The Hightower family, owners

784 Searcy v. Williams, 656 F.2d 1003, 1005 (5th Cir. 1981).
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of a textile mill, placed six members on the board, the Adams family five, and the
Hinson, Varner, and Thurston families placed two each.”8 With the assistance of
the ACLU, George Searcy and several other black Thomaston residents, including
the Upson County Chapter of the NAACP, filed suit in March 1979, alleging that the
method of selecting the school board violated the Constitution and Section 2.78¢ In
response to the suit, the school board finally appointed a black person, the Rev.
Willis Williams, to the board and adopted a policy that it would not discriminate in
filling future vacancies.

The district court dismissed the lawsuit on the grounds that the selection
system was not unconstitutional and that the Voting Rights Act did not apply to the
appointment method of choosing school board members. The court of appeals,
however, reversed. It found the system for selecting school board members "was
tainted with a segregative origin." The evidence of discriminatory administration
was "overwhelming," and the system had "clearly operated purposefully to further
discrimination." Rather than accept the defendants' representations that they would
no longer discriminate, the court invalidated the selection scheme itself. Citing the

isolation of the board from "public pressure," it held there was "no assurance that the

785 ]d. at 1006 n.1.

786 Searcy v. Hightower, Civ. No. 79-67-MAC (M.D. Ga.).
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pattern of past discrimination is forever broken."”8” The court further ordered the
district court to retain jurisdiction until the legislature adopted a new plan for
selecting the school board members. The school board sought review in the
Supreme Court, but it summarily affirmed the decision of the court of appeals.”88

The general assembly enacted a statute in 1983, providing for appointments
to the school board by the mayor and city council and requiring "that all segments of
the community which it serves are adequately and properly represented on said
board without discrimination as to any segment."”®® Under the new system, the
board nominates three candidates for each vacant school board position, one of
whom is appointed by the city council. The action of the legislature was no doubt
influenced by the continuing federal commitment to civil rights enforcement
evidenced by the extension and amendment of the Voting Rights Act the preceding
year.

The board subsequently adopted a resolution that two of the seven members
of the board were to be racial minorities. The board, however, refused to consent to
entry of an order by the court adopting the new remedy and making it binding on

the defendants. The plaintiffs objected to the new plan because: (1) the resolution

787656 F.2d at 1010-11 and n.9.
788 Hightower v. Searcy, 455 U.S. 984 (1982).

789 Ga. Laws 1983, p. 3506.
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was a promise revocable at will by the board; (2) by retaining total control over
nominations, the board had failed to establish a new plan as required by the court;
and (3) the city government, which was exclusively white, had itself discriminated
against blacks in making appointments to local boards and commissions. The
district court indicted that it would not approve the new legislation over the
plaintiffs' objections, whereupon the defendants agreed to entry of an order on June
29, 1983, requiring them to insure the membership of two blacks on the school board
(more or less depending on the black percentage of the city's population). The
Thomaston case may be the only one in which a federal court has approved
proportional representation as a remedy for a voting rights violation.

In November 1983, the ACLU notified the legislative representatives of
Upson County that it had been retained by local citizens to challenge the at-large
method of electing county commissioners, members of the Thomaston City Council,
and members of the Upson County Board of Education. Although approximately
one quarter of the population of Thomaston was black, the mayor and five council
members, who were elected at-large, were all white.

Several years earlier, both the city and county had been sued for employment
discrimination and lost, and both were ordered to pay damages and attorneys

fees.” Faced with the prospect of more litigation, the Upson County Commission

790 Bentley v. City of Thomaston, No. CIV-79-235-MAC (M.D. Ga).
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asked state legislators to introduce legislation in 1984, to increase the number of
county commissioners from three to five, with four of the commissioners being
elected by district and the fifth - the commission chairman - running at-large.

Two legislators balked at introducing a bill calling for single member districts
without including a requirement that the change be submitted to voters in a
referendum. Since everyone believed a referendum would likely fail, an agreement
was reached to have the county take out a newspaper advertisement explaining that
a federal lawsuit to require single member districts was likely to succeed and would
cost the county a considerable amount of money. In the published advertisement

the commissioners explained why they felt compelled to dismantle at-large voting;:

After long and careful consideration, we decided that the
commandment from Washington was 'crisp and clear,' and if
we were to avoid expensive Civil Rights’ (sic) litigation in
Federal Court, it would be necessary that a plan be prepared
and submitted to the 1984 General Assembly which would
comply with the Federal Law and Court decisions.”!

The legislation was approved and then submitted to Upson County voters for
a referendum in April 1984, who also approved the measure. Of the four districts
that were created, one was 66% African American, while the three others were 10%,
16%, and 18% black, respectively. A special election was then held in conjunction
with the August 1984 primary to fill four of the five commission positions. Three

African Americans qualified for District One, and after a run off, one of them

71" Important Notice to the People of Upson County," Hometown Journal, February 20, 1984, p. 11A.
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received the nomination and ran unopposed in the general election.

The county school board, which had one black member out of seven,
introduced a redistricting bill but refused to hold any discussions with the ACLU
regarding its proposed new plan which created six districts and retained one at-
large seat. One district was projected at 71% African American, but the next highest
black population district would only have been 48%. Additionally, the legislation
called for no election to be held for another two years, until 1986. The statute was
submitted to the Department of Justice pursuant to Section 5 and precleared.

The City of Thomaston adopted legislation calling for four districts, retaining
a mayor and an at-large seat. The plan was acceptable to the ACLU clients and was

implemented in the 1985 election.

City of Thomaston, Georgia v. William D. Hughley

Hughley v. City of Thomaston

Hughley v. Kersey

During the 1985 elections in the City of Thomaston, an African American
candidate, William Hughley, was elected. However, no sooner had Hughley won
than the city refused to administer him the oath of office and filed suit against him
in state court, alleging that he was ineligible to serve because of a conflict of interest

based upon his employment by the Thomaston-Upson County Recreation
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Commission.”? Notably, Hughley had been recruited for the position of assistant
director of athletic programs to comply with the remedial provisions of the earlier
employment discrimination lawsuit.

The state trial court agreed with the city that Hughley was ineligible to serve,
but was reversed on appeal on the grounds that even if there had been a conflict of
interest the remedy was not disqualification from office.”® The ACLU represented
Hughley in that action and filed a separate lawsuit on his behalf against the mayor
and the city council in federal court under the Constitution and Sections 2 and 5 of
the Voting Rights Act.”* In the federal case Hughley contended, among other
things, that the conflict of interest rule was a new voting practice or procedure that
had never been precleared under Section 5. Hughley also sought back pay and
damages for the city's refusal to permit him to serve as a council member.

The city persisted in its efforts to keep Hughley off the council despite the fact
that whites who had similar "conflicts of interest" had been elected to the city
government and were allowed to serve. At the hearing on Hughley's motion for
injunctive relief held in the federal lawsuit, a witness for the city testified that while

serving on the city council he was advised that if he took a job with the Thomaston-

72 City of Thomaston, Georgia v. William D. Hughley, File No. 11643 (Superior Court of Upson
County, Georgia).

793 Hughley v. City of Thomaston, 180 Ga. App. 207 (1986).

74 Hughley v. Kersey, No. CIV-85-445-1-MAC (M.D. Ga.).
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Upson County Recreation Commission a conflict of interest would result, and that as
a result he did not take a job that had been offered to him. Subsequently, the same
witness executed an affidavit impeaching his prior testimony and admitting that
while serving on the city council he was in fact employed by the recreation
commission.

Ultimately, the city agreed to settle the federal case and pay Hughley $14,500
in back pay, damages and attorney’s fees. He was finally sworn in on November 18,
1986.

There is little doubt that the "crisp and clear" message from Congress in 1982
that equal voting rights continue to be protected by federal law played a critical role
in the adoption of election procedures in Upson County providing minority voters

an equal opportunity to elect candidates of their choice.

Warren County

Warren County Branch of the NAACP v. Haywood

Warrenton, the county seat of Warren County, is located in Georgia’s coastal
plain. Based on the 1980 census, Warrenton was majority (61%) black. Its five
member council and mayor were elected at-large, and prior to 1987, black
candidates had run for the council 11 times, but were successful only once. Due in

part to lower socioeconomic status, black political participation was depressed, and
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white voters always constituted a substantial majority of those actually voting in city
elections.

The city was also characterized by deep racial polarization. Church
membership was segregated along racial lines, membership in the Warrenton
Kiwanis Club was all white, housing was segregated, and only white persons were
buried in the cemetery operated and maintained by the city. When schools were
desegregated by court order a private school, the Briarwood Academy, was
established in Warren County. No black child attended school there. In 1986, when
Charles Logan, the only black candidate ever to win a contested at-large election in
Warrenton, ran for mayor, the white incumbent was quoted in the newspaper as
referring to Logan as a "nigger."”® Black candidates declined to campaign door-to-
door in the white community because the reception they received was generally
hostile.

Like the City of Warrenton, Warren County was also majority (60%) black. It
was not until 1984, when the method of electing the three member county
commission was changed from at-large voting to the use of two single member
districts and one commissioner elected at-large, that the first black person was

elected to the commission. No black person had ever been elected sheriff, clerk of

7% The Warren County Branch of the NAACP v. Haywood, No. CV 187-167 (S.D. Ga.), Plaintiffs’
Proposed Findings of Fact and Conclusions of Law in Support of Their Motion to Adopt Their District
Voting Plan, May 9, 1989, pp. 2-8.
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court, probate judge, superintendent of schools, or to the general assembly from a
district lying in whole or in part in Warren County. And the twelve member
Warren County Democratic Executive Committee, which was elected from six
voting districts, remained all white until 1982 or 1983, when two black members
were first elected.

Black voters of Warrenton and the Warren County Branch of the NAACP,
represented by the ACLU, filed suit in 1989, challenging at-large elections for the
City of Warrenton.”® The court conducted a hearing and provided the parties an
opportunity to settle the case and present proposed remedial plans. Plaintiffs
proposed a plan creating two districts, one majority black electing three council
positions, the other majority white electing two council positions, and a mayor
elected at-large. Defendants' proposed plan provided for two districts, each electing
two council members, and the mayor elected at-large. One district was majority
black (80.46%), the other majority white (58.97%).

Despite its acknowledgment of racial polarization, depressed black
socioeconomic status, and low black voter turnout, the court adopted the
defendants' plan. It noted that "[h]istorical patterns and present-day reality indicate
that socially and economically depressed elements of the black population in

Warrenton continue to endure racial discrimination in political and other processes."

7% The Warren County Branch of the NAACP v. Haywood.
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Nevertheless, the court rejected plaintiffs' proposal on the grounds that it "may
cause rancor, further racial polarization, and reduced incentive [on the part of black
voters], because of the abnormally high level of participation in city government
which would be had by the voice of the black electorate from the 'super district' of
the plaintiffs’ plan." In the court's view, and despite the fact that Warrenton was
majority black, the creation of a majority black district electing three members of the
council "would give the appearance of the imposition of a penalty against one racial
group or an undue reward to another."”” The plaintiffs elected not to appeal the

adoption of the city's 2-2-1 plan.

Washington County

Washington County Branch of the NAACP v. Washington County

In 1992, the Washington County Branch of the NAACP, represented by the
ACLU, challenged the malapportionment of the Washington County Board of
Commissioners and Board of Education.”® The district court enjoined the July 21,
1992, primary election for the governing boards, and the county agreed to seek
redistricting from the Georgia General Assembly in its 1994 session. The general

assembly enacted a plan which had four single member districts and one at-large

77 1d., Order of July 13, 1999.

798 Washington County Branch of the NAACP v. Washington County, Civ. No. 92-256-3-MAC (M.D.
Ga.).
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seat, with two majority African American districts. The Department of Justice

precleared the plan, and the county implemented it in July 1994.

Wayne County

Freeze v. City of Jesup

Black residents of Jesup, the seat of Wayne County, have long been known for
their political activism. One of the many Georgia divisions of the Universal Negro
Improvement Association was located in Jesup, where the groups' members
promoted the ideals of Marcus Garvey, such as pride in blackness and a reliance on
self-defense rather than purely legal protection.

Beginning in 1955, the board of commissioners of Jesup was composed of six
members elected at-large by plurality vote to staggered terms, with one of the
members designated to serve a one year term as mayor. In 1968, the size of the
board was reduced to four commissioners and a mayor elected at-large, with
numbered post and majority vote requirements. Although the 1968 changes were
subject to Section 5, the city did not submit them for preclearance.

In 1985, the city again changed its method of elections to a two district
system. One of the districts was 97% black and elected one member to the
commission, the other was 94% white and elected three members to the commission.

A fifth member, the mayor, was elected at-large. All members were elected by
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majority vote. The city was 30.5% black, and the first black person ever elected to
the commission was elected from the 97% black district.

After conversations and correspondence with the Department of Justice, the
city sought preclearance of the 1968 and 1985 changes. The Attorney General
objected to the numbered post and majority vote requirements adopted in 1968
because "racial bloc voting . . . appears to exist in the city," and "the addition of
numbered posts and a majority vote requirement eliminates the ability of black
voters to single-shot vote for candidates of their choice and, therefore, is
retrogressive, thereby having the prohibited racial effect."”?

As for the changes adopted in 1985, the Department of Justice concluded
"most of the county’s black population is overconcentrated in the single-member
district," while the three member district "is geographically large and essentially
retains features of the at-large election system." In addition, "the material submitted
concerning the county commissioners' deliberations shows that they were well
aware of these limiting aspects of the submitted plan and supports an inference that
the plan was designed and intended to limit the number of commissioners black

voters would be able to elect."800

799 William Bradford Reynolds, Assistant Attorney General, to Robert B. Smith, Attorney for the City
of Jesup, March 28, 1986.

800 1d.
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Rather than submit a plan that was responsive to the department's objections,
not to mention the needs and interests of minority voters, the commission voted on
July 8, 1986, to return to the pre-1968 method of electing a six member commission
at-large and by plurality vote.

In response, black residents, represented by the ACLU, filed suit against the
city, asserting that its voting system was purposefully discriminatory and diluted
minority voting strength in violation of the Constitution and Section 2.801 After
several rounds of negotiations, the parties entered into a consent decree on October
15, 1986, which provided for the creation of six single member districts, two of
which were majority black, and an at-large, no-vote, no-veto, mayor. The
defendants also agreed to appoint city residents to boards, authorities and

commissions in proportion to the racial percentages of the population.

Wilcox County

Dantley v. Sutton

Rochelle, the largest city in rural Wilcox County, had a black population of
44% based on the 1980 census. No black person, however, had ever been elected to
the city council, which consisted of six council members and a mayor, all elected at-

large. Wilcox County also had a substantial (32%) black population, yet no black

801 Freeze v. Jesup, Civ. No. 286-128 (5.D. Ga.).
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person had ever been elected to the five member county government, which was
also elected at-large.

Wilcox County had a long history of racial discrimination and racially
polarized voting. According to census data, the unemployment rate for non-whites
in this agricultural county was twice as high as the rate for whites, and non-whites
were three times as likely to have incomes below the federal poverty level. The City
of Rochelle had an ordinance maintaining segregated burial grounds.82 As a result
of a law passed in 1962, the city was required to designate the race of voters on its
voters' lists, and to be eligible to be mayor or alderman a person had to be "the
owner of real property in the corporate limits" of Rochelle and "have paid all taxes
and licenses."8%3

In 1984, the ACLU filed suit in federal court on behalf of black voters of
Rochelle challenging at-large voting for the city council as violating the Constitution
and Section 2.8%¢ The lawsuit also charged the city with violating Section 5 for failing
to preclear various annexations made in 1967. In addition, in 1984, there was a

vacancy on the city council. Under the city charter the council had the power to

802 City of Rochelle Ordinances, Cemeteries, Section 5, adopted August 10, 1909: "All interment of
whites within the corporate limits of the city shall be in Pine View, and all interments of colored
citizens shall be in Oak Grove, and any person or persons violating this ordinance shall be punished
as prescribed in Section 95 of this Code."

803 Ga. Laws 1962, pp. 2791-2814.

804 Dantley v. Sutton, Civ. No. 84-165-ALB-AMER (M.D. Ga.).
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appoint a person to fill a vacancy until the end of the term, the council could not find
a white who was willing to serve, and rather than appoint a black person to fill the
vacancy, the council simply allowed the spot to go unfilled. Plaintiffs alleged that
the failure to fill the vacancy was another voting change subject to Section 5, which
the city had failed to submit for preclearance.

Prior to filing suit, the ACLU, on behalf of black voters, attempted to
negotiate a new city election plan. Local officials, however, were only willing to
agree upon a district voting plan that reduced the number of council members from
six to five. Because such a reduction would have limited black voters to only two
majority black districts, rather than the three majority black districts possible under
a six member plan, the negotiations failed.

In September 1985, a three-judge court enjoined further use of the
unprecleared annexations absent compliance with Section 5.8 Four days later, with
the consent of the parties, the single-judge court invalidated the existing at-large
system and directed plaintiffs and defendants to submit proposed redistricting plans
within 30 days.

Local officials and plaintiffs submitted plans and on April 18, 1986, the court
adopted a plan proposed by defendants that divided the city into two districts. One

district was majority black and elected two council members. The other district was

805 1d., Order of September 13, 1985.
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majority white and elected three council members. Under the defendant's plan, the
mayor would continue to be elected at-large. The Department of Justice precleared
the new plan on July 21, 1986, but local officials failed to schedule new elections.

After the court again ordered new elections, two African Americans were elected to

the council in May 1987.

Teague v. Wilcox County Board of Commissioners

The ACLU also filed suit in federal court on behalf of black voters and the
NAACP in Wilcox County, charging that the at-large method of electing the five
member county board of commissioners violated the Constitution and Section 2.806
As with the city of Rochelle, the plaintiffs had negotiated with the county in an effort
to replace at-large voting with single member districts. Although an agreement had
been reached on a redistricting plan in February 1987, the local legislative delegation
refused to introduce a bill in the general assembly adopting the plan, unless the
legislation included a referendum on the change that would be submitted to the
voters in Wilcox County. After the law suit was filed, the parties agreed to submit a
consent order to the court providing that the plaintiffs had established a prima facie
case that at-large elections for the board of commissioners violated Section 2, and

adopting the previously agreed upon single member district plan.

806 Teague v. Wilcox, No. CV-87-80-ALB-AMER (M.D. Ga.).
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At a hearing in July 1987, the court observed, "[t]here’s evidence that it was
suggested it would be best to let a suit be filed and have the federal courts settle the
matter, thereby avoiding the decision by the elected officials of Wilcox County."

Commenting further on the case, the court said:

On occasion, the federal courts have gotten involved in matters
that, quite frankly were none of their business. On other
occasions, however, the rights of citizens, guaranteed under the
Bill of Rights and later amendments to the United States
Constitution, can only be upheld by the federal courts. And this
is one of those cases . . . The rights of citizens are guaranteed by
the Constitution. . . They are not approved by referendum or
mass meetings. Quite frankly . . . the social history of the south
would have been far different if over the past 33 years there had
been more concern by state legislators for the rights of all the
people rather than for the best interest of the majority.807

The court approved the consent order which called for the board of
commissioners to be elected from five districts, with two of them majority black at
62.1% and 53.8%, respectively. When the parties were unable to agree on a schedule
of elections or on plaintiffs’ attorneys’ fees and costs, they returned to court where
elections were ordered and attorneys’ fees awarded.

When the general assembly passed local legislation in 1988 to implement the
redistricting plan stipulated in the 1987 consent order, the legislation contained an
unintentional drafting error that mistakenly called for implementation of the
redistricting plan at the 1988 general election. In point of fact, the redistricting plan

already had been implemented at a special election in September 1987, as the court

807 1d., Transcript of Order of July 30, 1987, pp. 1-2, 4-5.

473



order had originally required.8® As a result, the court enjoined county officials from

implementing the faulty special election provisions of the 1988 law.

Wilkes County and the City of Washington

Avery v. Mavor and Council of the City of Washington

The City of Washington (population 4,279) is the county seat of Wilkes
County, which is located in east Georgia. In 1990, the city was majority (60%) black,
yet no more than one black person had ever served on the six member city council at
any given time. Voting was at-large, and black voter registration, due to socio-
economic disparities and the longstanding effects of discrimination, lagged behind
that of whites. The combination of at-large voting and depressed black voter
registration allowed whites to control the outcome of city elections.

The county, by contrast, elected its county commission from districts.
Although the county was 46% black, no black candidates had ever been elected to
the county government. In 1972, after the extension of the Voting Rights Act and an
increase in black registration, the county adopted at-large elections for both its
county commission and board of education. The changes were not submitted for

preclearance until 1976, when the Attorney General objected to the new measures:

According to information provided us no black has ever been
elected to office in Wilkes County and there are indications that

808 Sewell R. Brumby, Legislative Counsel to Hon. Duross Fitzpatrick, May 3, 1988.
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a pattern of racial bloc voting sufficient to preclude election of
any minority member under the at-large system of electing may
exist. Our examination also reveals evidence of residentia
patterns in the City of Washington, the principal city in the
county, sufficient to offer under a system of fairly drawn single
member districts a reasonable opportunity for minority political
representation.

Under these circumstances we are unable to conclude, as we

must under the Voting Rights Act, that the use of the at-large

?stem of election in Wilkes County does not have the effect of
iscriminating on account of race or color.8%

The county then brought a declaratory judgment action, but the District of
Columbia Court denied preclearance. It held the use of at-large elections in Wilkes
County "has the effect of abridging the right to vote of blacks," and the plaintiffs
"failed to meet their burden of demonstrating that the adoption of the voting
changes at issue was done without a discriminatory racial purpose."1? The Supreme
Court summarily affirmed.®11 Even though single member district elections were
retained for both county commission and board of education elections, none of the
districts were majority black. After the 1980 census, the districts were redrawn, and
two of the four single member districts were majority black at 66.8% and 52.5%,
respectively, but racial polarization, lower rates of black voter registration and
turnout, and other factors prevented the election of blacks to the county commission.

One African American was able to win election to the board of education, however.

809]. Stanley Pottinger, Assistant Attorney General, to Wilbur A. Orr, June 4, 1976.
810 Wilkes County v. United States, 450 F. Supp. 1171, 1178 (D.D.C. 1978).

811 Wilkes County v. United States, 439 U.S. 999 (1978).
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In 1988, the local NAACP requested the City of Washington to change to
single member district elections.812 The council voted unanimously to proceed with
districts in 1989, however, no action was taken over the next three years. With city
council elections scheduled for November 1992, the ACLU contacted the city
attorney in August on behalf of its clients, who included local leaders of the
NAACP, to explore the possibility of adopting a racially fair election scheme.?13 The
parties agreed to establish two three-member districts for city council elections, one
91.83% black and the other 71.66% white, with the mayor elected at-large. By
agreement, the ACLU filed suit on August 20, charging that the at-large method of
electing the city council violated Section 2, and the case was settled the next day.814
The voting change was submitted to the Department of Justice for expedited review
and was precleared on September 15, 1992.815

Evidence of racial polarization among voters in Wilkes County continues to
the present day. In March 2000, the Department of Justice denied preclearance to a

voting change proposed by the City of Tignall (population 653), the second largest

812 Rev. G. L. Avery, President, Wilkes County N.A.A.C.P. to E.B. Pope, Mayor, City of Washington,
May 31, 1988.

813 Kathleen L. Wilde, ACLU Staff Counsel, to Virginia Ledbetter, City Clerk, City of Washington,
August 4,1992. See, also, Minutes of the Regular Meeting of the Washington City Council, August
17,1992.

814 Avery v. Mayor and Council of the City of Washington, Georgia, Civ. No. 192-169 (S.D. Ga.).

815 John R. Dunne, Assistant Attorney General, to Pete Kopecky, Esq., September 15, 1992.
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municipality in the county.816 Although Tignall was 43% black, the city’s five
member council was elected at-large, and prior to 1999, only one council member
was black. In 1999, the city amended its charter to change the method of election to
include numbered posts and staggered terms, and to abandon its plurality vote
system in favor of a majority vote requirement. The Department of Justice outlined

its concerns in a lengthy letter interposing objections to the changes:

Based on our analysis of the available information, it appears
that voting in Tignall is racially polarized and that minority
voters under the existing system have achieved some success by
limiting the number of votes that they cast for city council seats
in order to elect their candidate of choice. This technique is
referred to as single-shot voting. Under the proposed system,
each seat on the council that is up for election will be identified
as a separate post and candidates will compete against one
another for that specific post. This will eliminate the
opllzortunity minority voters have had under the existing system
to boost the effectiveness of their vote for their preferre
candidate through single-shot voting.

The imposition of numbered posts and a majority vote
requirement, in addition, are more likely to result in head-to-
head contests between minority and white candidates for the
city council. Minority candidates who are forced into head-to-
head contests with white candidates in this racially polarized
voting environment are more likely to lose than would be the
case under the existing system with concurrent terms and a
plurality vote requirement.

We have also examined the implications for minority voters of
staggering the terms of council members, so that only two
members are elected in one election cycle and three members
are elected the next. In this context, it appears that staggering
council terms will reduce the opportunity of minority voters to
elect their candidate of choice tﬁrough single-shot voting by
reducing the number of positions to be voted upon and,
thereby, limiting the effectiveness of this vote-withholding
technique. The 1991 and 1995 election results appear to support
this conclusion because the minority-preferred candidate won,

816 Bill Lann Lee, Acting Assistant Attorney General, to Melvin P. Kopecky, Esq., March 17, 2000.
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but placed fifth and third, respectively, in contests in which only
a few votes separated the winning and losing candidates.

It appears, therefore, that the city's proposed addition to its at-
large election system of numbered posts, a majority vote
requirement and staggered terms will lead to a worsening of

minority electoral opportunity, which is prohibited by Section
5.817

817 1d.
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KANSAS
Kansas Voter Registration

League of Women Voters of Kansas v. Graves

In an effort to counter the deleterious effect on minority voter participation
that many registration systems had caused, Congress passed The National Voter
Registration Act (NVRA) in 1993, requiring states to make voter registration
available by mail and in person at state agencies, such as the department of motor
vehicles and offices that provide services to the poor or the disabled. The NVRA
required the State of Kansas to enact legislation by January 1, 1995, implementing
the act's provisions to make voter registration more widely available, but the state
failed to pass the necessary legislation by the compliance deadline.

With no implementing legislation in place well past the deadline, the League
of Women Voters of Kansas, the Kansas AFL-CIO, and other organizations and
citizens filed suit with the assistance of the ACLU on August 8, 1995, to require the
state to comply with and implement the NVRA 818 Three months later, on
November 30, 1995, the district court ordered the state to comply with the act,
including making available to plaintiffs all information relating to the state's
implementation plan, and reinstating all voters who had been purged from the rolls

in violation of the NVRA. The court gave the legislature until June 15, 1996, to adopt

818 League of Women Voters of Kansas v. Graves, Civ. No. 95-2350-KHV (D. Kan.).
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implementing legislation.
In March 1996, the legislature adopted NVRA enabling legislation, and on

June 28, 1996, the court dismissed the case with the agreement of all the parties.
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LOUISIANA

STATEWIDE ISSUES
Congressional Redistricting

Hays v. Louisiana

In the aftermath of Shaw v. Reno, a three-judge court invalidated Louisiana's

Fourth Congressional District as an instance of unconstitutional "race-conscious"
redistricting.81° The Supreme Court agreed to review the case, and the ACLU filed
an amicus brief supporting the appellants (defendants below) and the
constitutionality of the challenged district. The ACLU argued in its brief that
affirmance would radically alter the application of the Voting Rights Act and result
in a purge of minorities from elected offices at all levels.

Amicus furthered argued that the consideration of race in redistricting was
not per se suspect and was different from the consideration of race in the allocation
of scarce employment or contractual opportunities where an independent claim of
entitlement existed. Any racial group may complain if its voting strength has been
abridged, but a non-dilutive, race-conscious redistricting plan injures no one.
Congress has also sanctioned the use of majority minority districts and concluded

that they do not isolate voters or increase racial tension.

819 Hays v. Louisiana, 862 F. Supp. 119 (W.D.La. 1994).
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The court did not reach the merits of the case, but dismissed the action in
June 1995, on the grounds that none of the plaintiffs were residents of the challenged

district and therefore lacked standing.820

NVRA Enforcement

ACORN v. Fowler

Following passage of the National Voter Registration Act (NVRA) by
Congress in 1993, Louisiana enacted implementing legislation on June 29, 1994,
which it then submitted to the Department of Justice for preclearance.82! While the
department approved most of the plan on November 21, it objected to a provision of
the law which required first time voters who had registered by mail to present photo
identification at the polls. As of 1990, the population of Louisiana was 30.6% black,
and, according to the Justice Department, the ID provision would "eliminate certain
of the gains to minority voters mandated by Congress in enacting the NVRA" and
would weigh heaviest on "the very group of voters whose political participation in
federal elections the NVRA seeks to encourage through increased access to voter

registration opportunities."822

820 Louisiana v. Hays, 515 U.S. 737 (1995).
821 Third Extraordinary Session of the 1994 Louisiana Legislature, Act 10 (HB 209).

822 Deval L. Patrick, Assistant Attorney General, to Sheri Marcus Morris, Assistant Attorney General
of Louisiana, November 21, 1994, p. 2.
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After the Louisiana Attorney General issued an opinion that the objected to
provisions could be severed from the enabling legislation, the state issued
emergency regulations to implement the NVRA, but they fell far short of the federal
mandate, and by January 1, 1995, the state had failed to meet the NVRA
implementation deadline. For example, although the NVRA required state officials
to offer assistance to potential registrants, Louisiana did not instruct its employees to
volunteer their help. Moreover, the state's emergency regulations did not provide
for the distribution of voter registration forms with each application for food stamps
or Aid to Families with Dependant Children, as required by the NVRA. When
members of the Association of Community Organizations for Reform Now
(ACORN), a nonprofit advocacy group for low income citizens, tried to register to
vote at the New Orleans branches of the Office of Family Support and Department
of Motor Vehicles early in 1995, state employees said no registration forms were
available.

In January 1995, state Senator M. J. "Mike" Foster brought suit in state court
arguing that the objected to portions of the state's NVRA enabling legislation could
not be severed.82> The next month, ACORN and individual black voters,
represented by the ACLU, the New Orleans Legal Assistance Corporation, and the

NAACP Legal Defense and Educational Fund, Inc., filed suit in federal court to

823 Foster v. Fowler, 652 So.2d 993 (La. 1995).
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compel Louisiana to comply with the NVRA. The lawsuit cited, among other things,
the state's "egregious history of erecting barriers to the right to vote, many of which
have been aimed particularly and discriminatorily at African-Americans," including
the state's 1898 "grandfather clause," as well as educational and property
qualifications for registration.824

The state also persisted in its efforts to get federal approval of its restrictive
photo identification requirement for voting. In February, it asked the Justice
Department to reconsider its earlier denial but the department declined. In addition
to noting that the state's request for reconsideration did "not contain any new
relevant factual information or legal arguments," the Justice Department reaffirmed
its objection to the plan on the grounds that blacks were four to five times less likely
than whites to have driver's licenses or other photo identification. Moreover, the
department said, the state had created two standards for voter identification:
registrants by mail had to produce a picture ID, while those who registered in
person could utilize a wider range of documents. The department further advised
that a proposed Louisiana funding initiative aimed at providing mail registrants
with photo ID would need to be precleared "with a view towards the impact of such

a project on mail registration under the NVRA, as well as the state's objected-to

824 ACORN v. Fowler, Civ. No. 95-0614 (E.D. La.).
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picture identification requirement."82

On March 27, while other state defendants in the ACORN suit were engaged
in settlement negotiations and the state was beginning to implement the NVRA,
Louisiana Secretary of State Fox McKeithen answered the complaint by asserting,
among other things, that the NVRA was unconstitutional in violation of the Tenth
Amendment. Three days later, the state supreme court issued a ruling in the case
brought by Senator Foster, holding Louisiana's voter identification provision could
be severed from the rest of the enabling legislation and the precleared sections could
be implemented.82