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- INTRODUCTION

This report discusses the litigation and administrative .
proceedings brought by the Southern Regional Office of the
American Civil Liberties Union over the past ten years to combat
racial discrimination in voting in the South. It assesses the
impact of the Voting Rights Act of 1965, and the need for
extending its special provisions beyond their effective expira-
tion date.in August 1982. : o

The report is divided into five sections. The History of
Disfranchisement details the lengths to which post-Reconstruc-
tion governments in the South went. to make sure that minorities
would never be able to exercise the power of the vote. It is
2 sSorry record which. cannot be dismissed simply as "past his-
tory," because its legacy of voting discrimination remains
‘powerful to this day. -

'Modern Enfranchisement describes the slow steps, recently
taken, toward securing equal voting rights for minorities, steps
which culminated in the Voting Rights Act of 1965. L

B Progréss.Under the Voting Rights aAct éhows how the act has
increased black voter registration and the number of minorities
elected to office. - '

Continuing Barriers to Egqual Political Participation, . the
heart of the report, proves through the accumulated evidence of
ACLU lawsuits that voting discrimination has not disappeared.
Thé problem remains widespread and persistent. The part.on
Section 5 Noncompliance shows how many local governments have
blatantly and repeatedly ignored the requirements. of the Voting
Rights Act and instituted new voting procedures that are dis-
criminatory.and .illegal. The Use of Discriminatory Voting
Practices Adopted Prior to the Voting Rights act presents the
even more difficult problem of existing voting practices that
cannot be reached effectively by the Voting Rights Act as
currently interpreted. : ' :

Conclusions and Recommendations states the inescapable:
the Voting Rights Act must be extended and its provisions
strengthened. To improve enforcement of the Act, the U.S.
Attorney General should actively monitor changes in voting
procedures, and victims of voting discrimination should be




able to collect damages from local officials. To help
successfully challenge discriminatory voting procedures
instituted before passage of the Act, Section 2 should be
amended to restore the original intent of Congress, namely
that election procedures are unlawful if they have 'a discrlm".ﬂ'
inatory purpose or effect. : :

The ACIU's Southern Regional Office opened in 1965 to.
assist in the struggle for equal rights in the South, OQur
program, then and now, consists primarily of 11tlgatlon. In
the beglnnlng, ‘the Southern office concentrated on jury and
prison. desegregatxon, and handled such cases ags Whitus v.-;
Georgia (l967),q/ invalidating discriminatory jury selection
procedures in Georgia, and Lee v. Washington (1968) ,2 declaring
racial segregation unconstitutional in prisons and jails in
Alabama. We did voting rights cases as well, including Rexnolds
v, Sims {1964),-/ which applied the one person-one vote principle
to state legislative reapportlonment._J”_: '

Beginning in the early 1970's, however, our emphasis
centered on voting rights. ' That was so, not because of any
pre-conceived plan to concentrate on that kind of litigation,
but for the reason that the predominant civil rights complaints
we received from the black community were of continuing dis-
crimination in the elective process. More often than not, the
complaints were about the lnablllty of blacks: to elect CandldatEE
of their choice to office.

The complalnts from local blacks acknowledged what has long
been known, that equal voting rights are key to the provxsion
of governmental servmcés. When an official accountable to black
voters sits on a city ‘ouncil and helps. decide who will be .the
new-city clerk or police dlspatchex, ‘the chances of a black
applicant being considéred aml’ actually hired are improved than
if the council is accountable only .to whites. when blacks - '
participate in the decision of where to pave streets, chances
are sharply increased that the dirt{ road in the long—neglected
black section of town will get a new surface.

But the complalnts also acknowledged that equal voting
rights involve more thah paved streets and jobs, important as
they are. There is an intrinsic value to effective political
participation, includlng office holding, that transcends the
provision 6f services. Ag Reconstruction and its ‘aftermath of
black disfranchisement demonstrate, egual voting rights are



nothing less than an essential condition for racial equality
itself, ' ) T ’
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HISTORY OF DISFRANCHISEMENT

Prior to the Civil War, voting was typically limited-
throughout the country to white male property owners over 21
vears of age. In only six northeastern states did blacks have
any access at all to the franchise.l/'hfter the war, the confed-
erate states were compelled by the First Reconstruction Act of
1867 to adopt new constitutions guaranteeing male suffrage
without regard to racé as a condition for re-entering the Union.2/
Subsequently, the Fifteenth Amendment was adopted in 1870,
guaranteeing nationwide--at least in theory--the equal right to
vote irrespective of "race, color, -or previous condition of
servitude." ’ S - : R

The Thirteenth Amendment, abolishing slavery in 1865, has
also been held to prohibit aizeriminatory election procedures,?/
while the Fourteenth Amendment, with its general prohibition of
discrimination, has been widely used in more recent times to
proteet the equal right to vote 4/ a ) -

Congress promptly. implementéd the Fifteenth Amendment by
enacting’ a variety of election laws.s- The right to vote in all
national and state elections was guaranteed;  ‘Election officials
were required to give-all-citizens the equal chance to cast
ballots “and various discriminatory acts were made federal
crimes, including the violation of state law in a federal elec-
tion by any state or federal official. A system was also
establighed of federal éuperviaidn of elections and voter regis-
tration, o R : s

'During the early years of Reconstruction, Congress enforced

;he Fifteenth Amendment*and_its-eﬁahling legislation through
¢riminal prosecuticns, the election supervision program and by
dispatching federal troops to protect black voters from public
and private fraud and intimidation.®/ Blacks registered and
voted in substantial numbers and many were elected to local,
state and national offices.  Some states were nominally under
black/Republican control, while 20 blacks served in the House

of Representatives and two in the United States Senate during
Reconstruetion.?/ | R :

Sowthern whites, however, never acquiesced to black
enfranchisement. Edgefield County, South Carolina, home of the
nptorious B. R. “pitchfork Ben® Tillman, was typical of the



time and;place;g/u After the grant of general gsuffrage in

1867, local;ﬂemocratic_an&_agridulturalgsocieties.weré formed -
in;the counky,whoséfpurposes,ramongcothers, were to \uUse Social
and . economic coerciongtcﬂdeteufblacks,and:whiﬁeiRepublicans»frdm
voting, The.Demccratawfailedrin«these:early'attempta to regain
dominance, _and a8 a consequence turned:to fraud and- violence as
a means of restoring political control. Rifle and sabre clubs
were”formed‘inxvirtually every township, ‘and operated as a
terrorist wing of,the‘DemocratiCnparty.*;:= : e e

- Tillman:-was a charter membar of one suclr club, the Sweet-
water Sabre Club;:organizeduinm1873%“aﬂe4bécame captain three
Years later, and. was «in- command. when two. of his men:execnted. .
_Simon-Cokér,'a'black state. Benator from nearby Barnwell.d

" Violence reached. its zenith in-EBdgefield -in July, 1876, -
at the :infamous massacre’ in +he town of Hamburg: Tillman, one
of the participants,-conceded. that it "had baen the settled .-
purpose of the leading white men of Edgefield to provoke a
riot"ana'téath'thE?HEGroeS a’lesson.and if one did not. offer,
we were to makéfcnejmlgf-*Rampaging-whites attacked the town .
and killed  a number -of.blacks. *When. ndne were tried or convicted
for the 'murdere,; 4t wis tékenxas:aaaign that Republican control
had been brokeh, and that Reconstruction was .coming to an end, -

ST T e ST e T T R o

~'The 'redults>nf.ithe next. county election in 1876 were
determinédfbyfﬁheV"Edgefield-Planﬂ'fdrifedemption, authgr?d by
George Tillman and Gefieral Martin Witherspoon Gary, the fiarce
unreconstructed - *Bald Bagle of:the Confederacy.® -The wat?h“-
word adopted for the campaign was "Fight the bevil with Fire,"

_EVéry Demderat; the standind rulss provided, ‘must feel
honor-boufid “to"'déntrol the voté of at 1ea8tion6"£égr?l by
intiﬁid&tidﬁ;’pufcﬁ&éef“keépfngﬁHimvaway ov'as each individual
may determine, How'ﬁéim&?IEéét*aééGM§Lish’it.“ll/'Bs for' vidlence,
hever merely threaten a man: "If he deserves to be threafg ed,
the nécefisities 'of thé tisés‘réquire that he should die,"12/ .\
Tillmdn wrdte latér ‘that “Gary ‘amd ‘George Tillman had ‘to my per-
sonal ‘Knowledge “dgréed on the polisy oﬁmterrorizingéﬁhe'NEQroe?“‘
at the “firstiopportuhity 13/ s e 0 T o
~Orf‘election day, Gary and ‘several hundred armed men |
‘seized the o polling places iﬁ“Edgefield*éthe'Masﬁniq Hall
and the Eourthouse--and refused to- dllow blacks in*tO'V?tﬁm
Open race warfare, together with Gary's doctrine of voting
"early' afd o ££6H, " was enciigh to ensure a- Damocratic. majority.



The following year, the Edgefield Plan was essentially
condoned by the Compromise of 1877, ending Reconstfuction and.
withdrawing federal troops from the Sduth;14'-’Ebntrol?of-ﬁdgeé
field,and the reqgion as a whole was - left tormen like Tillman,
who had vowed never ‘again -tossea whites subjected to the humilia-
tion of black:enfranchisement. B R

The Democrati¢ iredeemers, such as Tillman, had been sub-
stantially aided in their ‘recapture of political power by. the "
courts and Congress which systematically dismantled many of the
Reconstruction civil rights kaws. . On March’ 27, 71876, the Suplema
Court, in a pair of decisions, declared: unconstitutional,- or
narrowly ‘construed, majorrprawisibns-ofathe-Enfdrcemant-ﬁctiaf,;
1870, the effect of which was ta‘undermine=Cﬁngrésa'nattemPts*ii 7
to protect black voters from official and private intimidation.=
The Court continued:its assault upon the:civil rights laws in a
series of later opinions esaentially‘mnllifyingrthe;Reczgﬁﬁruc-
tion acts designed to guarantee:equal rights, to blacks.=% ..

Not all decisions construing the Recopstruction Acts were
hostile to the rights of~b&acka;9,Ex-Partéﬁsiebﬁlﬂiz and Ex.
Parte_Yarbronghlgg'acknﬁwledgedgthe;quaxantee.9£:EQUﬂl'PrOFthion
in voting in: congressional elections, 12/ Since most: states: -,
utilized the same registration:and-edrmction procedures for state
as well as federal officials, the effect of these decisions
waB to allow”the courts in.later, more receptive. years-to regu-
late voter fraud and abolish the-discriminatory-all-white. -
primary.ggf But ag far as.the poat—Raconl%ructionvYeaESTWB?e'
concerred, these cases were the/exceptions,: and werg.never ..
effectively anforeced. = | . 0 ar oo om0 RrooanT

The effects of the .Compromige of 1877 and .the.process.-of

federal disengagement from state pé;itics we:erp:edictahlg..
The Southern redeemers, led by men-guch .as.Ben Tillman, were
set increasingly free to institutionalize white supremacy.

P — T KO- LA S IR T S R S L
In South Carolina, the legislature passed in 1878 a.law
eliminating precincts in strong. Republican areas and requiring.
voters to travel great distances to cast a;bal}qtgquhen_in':-

1882, a complicated balloting procedure, amauqting_ﬁqzé-liﬁeﬁacY
test, was introduced; and another law required eligible voters
to be registered by June, 1882.. Those who failed to register

were barred: from registration-thereafter, and the ogly additional
registration was for those who hecame eligible after June. 1882.
e N ; . et : : g AnET

1ocal officiale had full discretion in implementing the.



registration requirements, and aggrieved persons had to

- Bppeal Wwithin five days and institute suit within 15 days. The
laws were an invitation to fraud,;j?d were used for the sole
 purpose of disf:anchising blacks.21 - Similar methods of "regu-~

lating™ the black vote wefa_adopted,in,other‘Southe:n states .22/

their despiseq Reconstruction constitutions, often known deri—
. Bively as Radical Rags, Moreover, the fraud and corruption which
. it haq been hecessary to practice to restore white supremacy
~ had diétﬁrtéd.?hﬁfpoliﬁiéél Process nearly beyond recognition
. OF use. - Some kind of reform, some permanent, technically-legal
_”way*ofntaking away’ the vote from blacks, was clearly needed,

, 7439 T.0. Chrisman of Mideissippi, a state which was to

" lead the movement for Permanent_disfranChisemaht,;gammented upon
'.’the‘°°n§iti°n;°f'thinqs in his state in 1890: */I/t is. no

-I,gissippi called a cpnatj_jtut_iona;. convention in 1890, There was

 nothing covert about the motives of.the conventioneers, nor the

'PurPOSGIQfIfhp convention itself. The intent, quite simply, was

.".. to'diSf?§n¢hiEe a8 many blacks.as possible within the limitations

""of the Fourteerth ang Fifteenth Amendments. As" one -delegate

deFlatad;_ "That is what we are here. for today, to secure the

~SUpremacy of thé white race,"24/ Another remarked-more poetical-
' 1¥, but equally to tne Point: . "We are_ embarked. in the same Bgip

;Uﬁf:thfejﬁupremagy, and it is freighted with all our hopes. "2

mhe-cnnxention-favored repeal of the Fifteenth Amendment
and 3@9?tea.Sﬁch.a;PDBitianin the Resolution. of its Preamble
_Ccmmi@tee. ;Repeal,:hcwever,-wzs out -of .the question as a matter
of PQlitiéal.rgalit - The delegates would have to content them-

- Selves'with lesser measures., None doubted that they would be
-f;_m;f As Che-delegate declared: "The remedy is in our hands.



We can 1f'we ‘will afford a safe, certain and permanent white
supremacy in our State. ﬁﬂ?

A new constltutlon was adopted on November 1, 1890 While
the Constitution of 1869 had granted the right to vote to any
male over the age of 21 resident in the state for six months
- and not dlsquallfled by reason of lnsanlty, 1dlocy,or conviction
of certain ‘erimes, the new constitution imposed a residency
requirement of two years, ‘payment of an annual poll tax, -and
passage of a 11teracy test as condltlons for voting.,.

The 11teracy test stood to have a devastatlng impact upon
blacks. At the-tlme of its adoption, 76% of blacks in Mississippi
were ;111terate. Stlll, '11% of whites were also illiterate.

To make certain that the test did not accmdentally disfranchise
some whites, for that was never its purpose, an exemption from
literacy was created in favor of those who could understand any
section of the state constitutlon read to them by the registrar.
The "exemption, administéred as it was by whites, was nothing more
than another device for‘dlsfranchiSLQg blacks without at the

same time d?pgiving’any illitéréte_whites of the ballot.

‘ The disfranchisement measures adopted by the 1890 conven-
~ tion were effective beyond belief. 1In 1867, 70% of the black

' votlng age population in Mississippi was reglstered to vote.
By 1889 the figure had plummeted to 9%.

Years latex, at a reunion of delegates of the Conventlon
of 1890, the Chairman conteded that: ™It was no. easy task for
the convention. . .to enact a state constztutlon practically
ellmlnatlng from the eledtors of the State at least eight-tenths
of its colored people, citizens of the United States, in the
face of ﬁhelFifteenth Amendment ., "27 Judge R.H. Thompson, another
reunion delegate, was still 1n awe of the convention's accomplish-
ments. There was "scarcely a ‘conceivable scheme having the
least. tendency to €liminate the Negro vote that was. not duly con-
sidered by the eonvention,” hé said. "It is regrettable that
all the suggestions. . .were not recorded; had they been pre-
served, the record would be s monument to the resourcefulness of
the human mind, 28/

The delegates ‘of the Convention of 1890 weére mindful of
the Fifteenth Amendment and were careful to cast the_pfoviSions
- of the-new constitution in racially neutral terms. But they need
not have been, ‘for in" 1894 4Il but seven of the forty-nine sec-
tions of the Enforcemetit Acts were Tepealed by Congress at a .

10



single stroke.gg/ Suffrage laws wére reduced even more when
the Criminal Code was adopted in 1909.39/

Other Southern states followed Mississippi's lead, and
with the exdeptions of Texas and Florida, adopted literacy tests
for voting as the heart of their disfranchising schemes. The
ranks of black registered voters were devastated by these state
strategems.3l/

Still, no device was to be overlooked in safegquarding the-
electorate. Eleven States in the South eventually adopted all-
white primary elections, from which even those few blacks who
were registered were excluded from voting. Since. nomination in
the primary was tantamount to election to office in these states,
blacks were totally shut out from the political process. '

Challenges were made to the disfranchising schemes of South
Carotina, 32/ Alabama,33/ Virginia,34/ and Mississippi,35/ but
the Supreme Court dismissed them on technical or procedural -
grounds, glossing over the racial discrimination patent in the
records before -it. = The Supreme Court continued to uphold the
various devices fbr'disixadchisement'bve; the next fifty years.
In 1937, it found the poll tax constitutional as an "appropriate"
condition for suffrage within the power of the states to '
impose .36 - All-white primaries were ap oved .of in 1935, provided
they were not required by stqte law.éZ{PrLiteradYfoSfS were -
held constitutional as late as 1959, because they had "some
relation to standards designed to promote intelligent use of

the ballot. v38/
Rearly 90 years after its adoption, the Fifteenth Amend-~

ment's promise of equal voting lay broken at the hands of
Congress, the courts, and the individual states of the Union.

11
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The modern movement for enfranchisement began in the
national legislature in 1957 when Cenfress~pasaed the- first
Civil Rights Act since the Civil War.l/ The Act created the
six member Commission on-Civil Rights and- gave-it the duty- of
gathering information on discrimination in voting. Interference
with voting in federal elections was prohibited, and the Attorney
General was authorized to bring lawsuits to protect equal voting
rights. Procedures were also provided for holding in criminal
contempt those who discbeyed court orders, prohibiting discrimina-
tien. o .. T o e .

The Act was amended in 1960 to-authorize federal referees
to investigate voting discrimination and, to register qualified
voters, Four years later, Congress passed the ¢ivil Rights
Act of 1964. It provided, among other things, that black
registration be based upon the same voter qualifications which.
traditionally had been applied to whites; any literacy or. other
tests for voting be given entirely in writing; immaterial errors
in answering ‘test .questions -or fulfilling registration require-
‘Ments not be made the-basis fﬁridenying-voter;eligibilitYfgﬁnd
a sixth ‘grade edcuation was yebuttal; evidence of literacy.¥/

The 1957, 1960 and 1964 acts, aithough they were often.
used effectively to deal with particular voting rights infringe-~
ments,* did not result in -the enfranchisement of any . appreciable
humber of people. That was true primaxily ‘because the acts
depended Upon litigation.for enforcement. Litigation, often
involving céuntless appeals -and retrials, to some extent merely
Played into the hands of recalcitrant officials and gave them
further opportunity to evade their cbligations under the law.

- From 1957 ‘to 1965, the .Attorney General brought 71 suits
under the three:acts,5/. but voter registration in Mississippi.
inéieased«fromﬂﬂ;4% in 1954 to only 6.4% in 1965. The increase
in Alabama was ‘from 14,2% in -1958 to 19.4% in 1964: in Louisiana,
from 31.7% in 1956 to 31.8% in 1965.6/ SRR

If any significant number of blacks were actually to be
registered, clearly some appreach different from that contained.
'in the civil rights acts of the 1950's and early 1960's would. . .

have to be developed. _ S
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In 1965, Congress.adopted an entirely new plan for voter
legislation. Instead of relying primarily on lawsuits as it had
done f? the past, Congress passed the Voting Rights Act of
1965,7 which suspended the standards responsible for the exclu--
sion of blacks from registration and placed supervision of new
procedures in the hands of federal officials. The Act, amended
in 1970 and 1875, when its protection was extended to language
minoritiea,a contains both permanent and special provisionS.
The permanént provisions apply nationwide, while the special
provisions apply only in jurisdictions.that meet certain condi-
tions specified in the Act. :

' The most important permanent provisions of the Act are:
Section 2, which bans discrimination in voting based upon race,
color or membership in a language minority:9 and Sections 4 and
201 which abolished “"tests or devices" for voting.lg/ The term
“test or device" includps-litéracy tests, educational require=
ments, good -character tests, and exclusively English language
registration procedures or elections conducted sclely in English
where a single linguistic minority comprises more than 5 percent
of the voting age population of the jurisdiction.

Other permanient provisions: make it a érimegto_deprige or
attempt to deprive anyone of rights protected by ;he,Act; and
abolished durational residency requirements and established

uniform standards for absentee voting in presidéﬁtial'91ec‘
tions 12

The most important temporary provision. _often called the
heart of the Voting Rights Act, is Section 5,13/ section 5
applies only in those jurisdictions which used a literacy test
or device for voting, and.in which less than half of the voting
age residents were registered or voted in either the 1964, 1968,
or 1972 presidential*elections.lﬁ/ Twenty-two states, or parts
of states, are presently covered by Section 5.-all of Alaska, .
Alabama, Arizona, Georgia, Louisiana, Mississippi, South Carolina,
Texas and virginia, and counties or towns in connecticut, Ccali-
fornia, Colorade, Florida, Hawaii, Idaho, Massachusetts, Michigan,
‘New Hampshire, New York, North Carolina, South Dakota, and
Wyoming 15/ A

Jurisdictions covered by Section 5 may not implement any
changes in voting unless they have first been pre-cleared. Pre-
clearance may be obtained administratively by making a submission
to the Attorney General, or judicially by filing 2 declaratory
judgment action in the federal courts of the District of Columbia.
In either case, the jurisdiction seeking pre-clearance has the
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'*“Bﬁfd%ﬁvdfhéhéwing that the change does not have the purpose or
effect of denying or abridging the right to voté on account of
race, color or membership in a language minority. If the jurisdic-
‘tion cannot mest thié'burden;“preclearance”mhg;_bé denied and

_theé change cannot be ' implemented. -

. 'A’jurisdiction may Seek pre-clearance from either, or
both, ‘the Attoknéy General or the Distiict of Columbia courts.
There is no appeal from the decision of the Attorney General,
but an appeal may be. taken directly to the Supreme Courtf to
review a decision of the District of Columbia courts;;G_ Admin-
“istrative submission to ‘the Attorney General is a relatively
simple and irexpensive process. No fbrmalfhearings'qr-gerSOQal
appearances are required, and a'de¢ision is gﬁarantegd'withiq
60 'days- (or 120 days iffthe depa:tment‘feqhests_édﬁitional"I
infOrmation)-"Hdt’surprisingly.”éubhiSSion to the Attorney

General has been the usual ‘method Sf seeking p;efclga;apca;"‘

Section 5 has been broadly construed to cover all proposed
changes in election laws, including those which are seemingly
minor, such as ‘the rélocation of a pglliﬁgfplaée.;Z{ According
to’ the Department of Justice, approximately 35,000 changes in
‘voting have been submitted for pre-~cléarance since 1965. See
- Table'/1/." Of these, 815 changes--over half since 1975--were

found-objectionablg. Table /2/. (Tables appear on pages 20-30.)

'The changes most frequently submitted'have7been‘anngxationsa
relogatipn of polling places, at-large elections, nambered posts,
majority "vdte requirements, and redpportionment. ‘Table /3/. " The
greatest numbers of objections "ginde 1975 have been to annexa-
tions, at-large ‘elections, majority vote and numbered post pro-
Vl?iQES&”an redigtricting plans. Table /4/. Georgia has
" received the inost objections, 226. Louisiana is second with

136, and Texas, which only became covered in 1975, is third
with 130. . _

¥

. T ‘_. A

.. Bection's is enormously significant, for it prevents a
Jurisdiction from replacing old forms of discrimination with
‘new ones, As ths Supreme Court recently chserved in an opinion
affirming the tonstitutionality of Section 5s “Case-by-case
adj“d%éétiqﬁ pr6ng';oo'pchderéusf;fhefhgd'go.remeay voting
discrlmiﬁétiohégaﬁd?-wheﬁ'if had produced favorable results,

aff§¢t§d»jufigaipﬁ'éndjbffen"‘merely'éwitched_to discrimin%?b:y
gevlcgsfPﬂt"06Véféd”bg fhe_federal'dégggesJ‘ElQ/‘.Sectignf§ was
crtended to Block discrimination befdre it occurs, afd plade.

the burden of ‘litigation or “dministrative proceedings. and delay

17



upon the perpetraterefand.nqt_the.vietime of pogsibly_objectienv
able practices.

Another spec1a1 prov1slon of the Vbtlng nghts Act allows
the Attorney General to send federal examiners and observers
to covered jurisdictions from which twenty or more meritorious
written complalnts alleglng voter discrimination have been
received, or if the Attorney General dete:mlnes fg?t app01ntment
is necessary to protect the Equal right to vote .~

‘ Examiners may reglster or 1lst quallfled VOters. Those
listed are issued registration certificates and may vote in all
federal, state, and local electlons., Federal observers act as
poll watchers and determine whether all the ellglble persons are
allowed to vote and that ballots are properly counted. One
hundred six counties since 1965 have been designated for federal
‘examiners, and a total of 136,744 péople llsted by them as
registered ‘voters.29/ mable [é/

The use of examlners and observers is not as frequent
today as during the early years of the Act's enforcement. None-
theless, 733 observers were, a551gned by. the Attorney neral
to 21 counties in the covered jurisdietions in 1980.21 Table [Q/
The special provisions of the Act allowing the appointment
of observers and examiners, and’ requlrlng pre-clearance, can
also be applied to non-covered jurisdictions through the so-
called "pocket trigger™ provisions of Section 3.22.; Section 3
was deslgnad to.reach pockets of dlscrlmlnatlen in jurisdictions
not otherwise covered by Section 5 and 1ts proviszons may be
applied by any federal . court which has found a violation.of
voting rights protected by the Fourteenth or Fifteenth Amend-
ments. Federal examiners have been app01nted in three. jurlelC—

tions under Sei ion ?3 and pre—clearance has been requlred in
three others. T

The remaining special provision of the Act is Section 203
which requires covered jurisdictions in which a single language
minority is more than 5 percent of ellglble voters, as well as
noncovered jurlsdletlons in which language minorities are more
than 5 percent of ‘eligible voters, and where the illiteracy
rate within the language minority is higher than the national
average, t onduct bilingual elections and reglstratlon
CamPalgns. More spec1fn:a11y, affected jurlsdlctzons are
required to provide régistration or voting notiges, forms,
lnetruetlons,_aesxstance, or other materials or information
relating to the electoral process, lncludlng ‘ballots, in the
language of the applicable language mihority group if such

18



items and services are provided in English,

Jurisdictions required to provide bilingual election Pro-
cedures include the entire states of Alaska, Arizona, and Texas
and approximately 215 counties and townships, in California,
Colorado, Connecticut, Florida, Hawaii, Idaho, Kansas, Iouisiana,
Maine, Michigan, Minnesota, Mississippi, Montana, Nebraska,
Nevada, New Mexico, New York, Noxth Carolina, North Dakota,
Oklahoma, Oregon, South 16'3 ota, Utah, Virginia, Washington,
Wisconsin, and Wyoming.

Jurisdictions may exempt themselves. from Section 5 coverage,
or “bail out,* by obtaining a declaratory judgment from the
federal courts of the District of Columbia that for the pre-
ceding seventeen years (or fewer years if the jurisdiction
became covered in 1970 or 1975), no test or device or voting
was used with a discriminatory purpose or effect,2’ Becauge

the Voting Rights Act banned tests or devices in many states in
1965 (the ban was not made nationwide until 1970), bail out will
be virtually automatic for those states beginning on August 6,
l9a82.

Chief Justice Earl Warren, quoting from the Fifteenth
Amendment, summarized the meaning of the Voting Rights Act in
an opinion he wrote for the Supreme Court in 1966 helding the
Act to be constitutional:

After enduring nearly a century of
widespread resistance to the Fifteenth
Amendment, Congress has marshalled an
array of potent weapons against the
evil....prefhlly, millions of non-white
Americans will now be able to participate
for the first time on an equal basis

in the government under which they

live. We may finally look forward to
the day when truly “/t/ae right of
citizens of the United States to vote
shall not be denied or abridged by the
United States or by any State on

account of race, color, or previous
condition of servitude, "
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Table 4 Number of Changes Submitted Under Section 5 to Which
Objections by Department of Justice were Interposed,
by Type of Change, 1975-1980

Objections
Type of change Number  Percent
Annexations : 235 305
At-large elections 80 10.4
Majority vote 66 8.6
Numbered posts 60 7.8
Redistricting/boundary changes 56 7.3
Polling place changes 55 7.2
Residancy requirements 42 55
Staggered terms 36 4.7
Single-member districts 26 2.4
Change in number of positians 15 1.9
Multimember districts 13 1.7
Registration and voting procedures 13 1.7
Requirements for candidacy 12 1.6
Election date change 11 1.4
Change in terms of office 8 1.0
Bilingual procedures 8 1.0
New voting precinct 6 08
Consolidation and incorporation 6 0.8
Change frem appaintive to electivelelective to appointive 3 0.4
Miscellaneous 18 25
Tota! 770 100.2

Note: The above figures count each element of an objection separately. For instance, if the Department
of Justice objected to a propased change of six polling places, this was counted as six proposed
changes, but the Department of Justice data counted it as one abjection, The total number of proposed
changes in this table is, therefore, larger than the total number of objections from the Department of
Justice data above. The above figures do not include objections subsequently withdrawn. Column does
not total 100 percent due to rounding.

(Source: US Commission on Civil Rights analysis of Department of Justice abjection
letters)
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Table 5

State and county

ALABAMA
Autauga
Buliock™
Choctaw*
Conecuh™
Dallas
Eimore
Greene
Hale
Jefferson
Lowndes
Marengo
Montgomery
Perry
Pickens*
Russell*
Sumter
Talladega”
Wilcox

Total

GEQRGIA
Baker*
Bulieeh*
Burke*
Calhoun®
Earhy"
Hancock”™
Johnson*
Lee
Meriwether*
Mitchell”
Peach”
Screven
Stewart"
Sumter*
Taliaferro*
Telfair*
Terrelf
Tiff*
Twiggs®

Total

LOUISIANA
Bossier
Caddo
De Soto
East Camroll
East Feliciana
Madison
Quachita
Plaguemines
Sabing”

St. Helena”

St Landry”

West Feliciana
Total

MISSISSIPP!
Amite
Benton
Bolivar*
Carroli
Claiborne

Counties Designated for Federal Examiners and

Number of Persons Listed by Examinars

Date of designation

10-29-65
11-06-78
5-30-66
8-28-80
8-08-65
10-28-65
10-29-65
8-05-65
1—20-66
8-09-65
8-08~65
9-29-65
8-18-65
9-01-78
9-25-78
5-02-66
10-31-74
8-18-65

11-04-68
7-30-80
11-07-78
7-30-68
7-30-80
11-07-66
7-30-80
3-23-67
8-08-76
7-30-80
11-04-72
3-23-67
8-03-76
7-30-80
11-04-68
7-30-80
3-23-67
7-30-80
9—03-74

3-23-47
3-23-67
3-23-67
8-09-65
8-09-65
8-12-66
8—18-65
8-05-65
9-27-74
8-16-72
12-05-79
10—-29-65

3-23-67
8-24-65
9-24-65
12-20-85
4-12-66

27

Net no. of persons listed

1,330

8,418
1,792
1,639
2,789
20,560
3,030
5,076
8,731
2,035

25

3,326
58,731

475

1,448

1,465

3,388

1,182
3.084
1,843
1,618
1,222

528
4,677
1,768

83
16,015

379
335

849
1,154



Table 5

State and county

Countiles Designated for Federal Examiners and
Number of Persons Listed by Examiners {(continued)

Date of designation

Net no. of persons listed

Clay 9-24-65 1,181
Coahoma 9-24-65 3,545
Covington® 8-06-79
De Soto 10-28-65 808
Forrest 6-01-67 160
Franklin 3-23-67 47
Greene* 8-06-79
Grenada 72066 886
Hinds 10-29-65 13,170
Holmes 10~28-65 3.850
Humphreys g-24-85 1,733
Issaquena 6-01-87 26
Jasper 4-12-66 614
Jefferson 10-29-85 1,756
Jefferson Davis 8-18-85 $,130
Jones g-18-65 1,806
Kemper* 10-31-74
Leflore 8-09-65 4,547
Madison B-09-65 7,070
Marshall 8-05-67 95
MNeshoba 10-29-65 743
Newion 12-20-65 839
Noxubee 4-12-66 378
QOktibbeha 3-23-67 324
Pearl River 4-29-74 181
Quitman* 10-29-80
Rankin 4—12-66 1,061
Sharkey 6-01-67 366
Simpson 12-20-65 1,062
Sunflower” 4-29-57
Tallahatchie 8-14-71 79
Tunica* 10-31-75
Walthall 10-29-65 1,075
Warren 12-20-65 1,649
Wilkinson 8-05-87 125
Winston 4-12-66 25
Yazoo" 10-28-71

Total £3,028

SOUTH CARCLINA

Clarendon 10—29-65 3,413
Darlington” 11-06-78
Darchester 102965 1,169
Marion*® 6-26-78

Total 4,582

TEXAS

Atascosa® 10—29-80
Bee" 10-28-76
Crockett” 8-11-78
El Paso* 11-06-78
Fort Bend* 4-28~-76
Frip* 10-29-76
La Salle* 10-28-76
Medina” 4-28-76
Heeves™ 5-05-78
Uvalde” 4-28-76
Wilson® 4-28-76

* No examiners were sent 1o these caunties.,

Sources: U.S., Depantment of Justice, Civil Rights Divisian, Yoting Section, “Gounties Dasignaled as Examiner Countias® (Mar. 9,
1981}; and U.5., Office of Personnel Management, ‘Cumutative Totals on Voling Righis Examining” (Dec. 31, 1980).
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Table 6 Observation of Elections Under the Voting Rights Act of 1965

. Number of observers

State and county 1975 1976 1977 1978 1979 1980
ALABAMA
Bullock 0 0 0 32 tH 0
Choctaw 0 14 0 0 0 0
Conecuh O -0 0 0 0 a3
Dalias 0 42 0 ¢ 0 ¥
Haie 0 0 0 82 8] 49
Marengo 0 0 0 195 0 0
Perry 0 25 0 0 0 0
Pickens 0 g 0 27 0 31
Russel! 0 0 0 85 8] 0
Sumter 0 24 0 55 O 69
Wilcox 0 76 0 142 0 30
Total 0] 181 o] 598 0 272
CALIFORNIA
San Francisca 0 0 0 146 140 8]
GEORGIA
Bulloch 1] o 0 ] 0 2]
Calhoun 0 g 0 0 0 18
Early 0 0 0 0 0 19
Hancock 0 4] 0 4 0 0
Johnson 0] 0 0 g 0 a3
Meriweather 0 15 8] 0 C 0
Mitchell 0 0 0 8] 0 19
Stewart 4 25 0 0 0 4]
Sumter 0 0 9] 0] 1] 26
Telfair 8] #] 0 0 0 18
Terrell 11 27 0 0 0 0
Tift 0 0 0 0 t] 14
Total 1 67 0 4 4] 156
LOUISIANA _
Desoto 5 0 4] 0 ¢ 0
East Carroll 38 30 Q 0 45 0
East Faliciana i3 3 0 0 0 0
Madiscn 56 0 0 0 0 o
Piaguemines 0 0 0 0 27 0
St. Helena 4 #] 0 0] 58 0
St. Landry 0 0 0 0 0 12
Total 1186 33 0 0 130 t2
MISSISSIPPI
Benton 2% 0 0 o 0 0
Bolivar 55 0] 14 5 45 0]
Claiborne 76 ¢ 0 0 73 54
Clay : 18 16 0 0 0 36
Covington 0 0 0 0 41 0
DeSoto 0 51 2 0 0 o}
Greene 0 0 0 0 33 0
Grenada 0 19 0 0 D 0
Hinds 26 0 3 0 8] 0
Holmes 34 0 5 0 33 8]
Humphreys 67 0 0 0 106 48
[ssaquena 2 4 0 0 0 0
Jasper 0 0 0 0 18 0
Jettarson 26 0 8] 0 o 0
Kemper 0 8] 0 0 55 0
Leflore 162 o] 7 0 D 4]
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Table 6 {continued)

Madison 187

OQOOODOLDODOoODWw O CO Q

0 0 0 0 )
Marshall 217 Q .19 C 377 0
Noxubes 126 26 7 0 65 86
QOktibbeha 16 0 8] 0 0 0
Quitman D 0 0 0 O 20
Srarkey 20 0 0 0 0 0
Sunflower 71 0 6 0 0 0
Tallahatchie & 0 2 0 g5 0]
Tunica 8 16 24 10 28 0
Warren 42 0 0 0 133 Q
Wilkinson 20 g ¢ o 26 8]
Yazoo 46 8] 0 16 94 30

Total 1,852 132 89 hl 1,212 274

NEVADA .

Humboit Q 0 0 3 8]

SOUTH CAROLINA
Darlington 0 0 0 &5 0
Marion 0 0 0 12 0

Total 0 G 0 87 0
TEXAS '
Atascosa 0 0 0 0 0 1
Bee Q 24 Q 0 0
Crockett 9] 8] 8] 8 1]
E! Paso 0 0 0 8 0
Fort Bend 0 18 0 0 0
Frio 0 26 0 0 o]
LaBalle 0 26 0 0 0
Medina 0 57 G 1] 0
Reeves 0 8] 0 74 G
LUvalde o 24 G ) O
Wilson ¢ 18 0 0 0
Total 0 193 0 90 0 19

WISCONSIN

Shawano D 0 0 6 0 0

Source: U.S., Depariment of Justice, Civit Rights Division, Voting Section, Mar. 12, 1981,
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NOTES

1. '71 Stat. 634,
2. 74 Stat, 90.
3. 78 Stat, 241.

4. See, e.g., United States v. Raines, 362 U.S. 17 (1960)
involving racial disa¥ mination by the voter registrar of /-
~Te:reLL“Cgunty,:Ggorgia. - ' B '

_ 5. Hearings on H.R. 6400 Before' Subcommittee No. 5 of
~ the House Committee on the Judiciary, 89th Cong., lst Sess.,
. ser. 2,5 (1965). Lo T

6. ‘Hearings on H.R. 6400;i3ugra} 4.:;'”_1 o
7. 79 Stat. 437, 42 U.S.C. Sections 1973 et seq.

8. Protected language minorities are American Indians,
Asian Americans, Alaskan natives and those of Spanish heritage.
42 U.5.C, Section 1973aa-2(e). .

9. -AZ-U'S'Cﬁ Sectiop;lQ?S. N
10. 42 U.5.C, Section 1973aa. -
11. 42 U.5.C. Sectfons 1973r. and 1973.
12, 42 U.5.C.!Section 1973aa-1(b).
13. 42 U.S.C. Section 1973c.
14, 42furs.c.-5e¢¢i¢5;19f3b(b).

13, Section 5 coverage is determined by the Attorney General
and the Director of Census, and i3 published in the Code of
Federal Regulations, 28 C.F.R., Part 51. The_complete;list of
covered jurisdictions ig: ; ' '

Alabama (entire gtate);

138 (entire state);
-Krlzonal{Ehgire state); - :
Lalifornia (4 counties; Kings, Merced, Monterrey and Yuba);
Colorads (1 county: El Paso);

onnecticut (3 towns: .Groton, Mansfield and Southbury) ;

orida counties: Collier, Hardee, Hendry, Hillsborough
and Monroe);
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Georgia (entire state);
Hawail (1 county: Honolulu};
Idaho (1 county: Elmore);
Louisiana (entire state); L
Massachusetts (9 towns: Amherst, Ayer, Belchertown Bourne,
Harvard, Sandwich, Shirley, Sunderland, and Wrentham)
Michigan (2 towns: Buena Vista, Clyde); - .
1551881ppl (entire state),
New Hampshire (10 towns: Antrim, Benton, Boscawen, Millsfield
LTownship, Newington Plnkhams, Grant Rindge, Stewartstown,
: Stratford, and Unlty), ~
New York (3 counties: Brenx Klngs, and New' York), o
North Carolina (39 counties: Anson, Beaufort, Bertie, Bladen,
Camden, Caswell, Chowen, Cleveland Craven, Cumberland,
, _Edge;omb Franklln Gates .Gatson, Granville, Greene,

. Guilford, Hallfax, Marnett Hertford, Hoke,. Jackson Lee,
Lenoir, Martln Nash, Northhampton Orslow Pasquotank
Perquamlns Person Pitt Robeson, Rocklnghaﬁ Scotland
Union, Vance Wake, Washington Wayne, and Wilson);

South Carolina (entire state)
South Dakota (2 -counties: Shannon;and Todd) ;.
Texas (entire state); o '

Virginia (entire. state)
Wyoming (l county: Campbell)

16. Beer v. United States, 425 U.S. 130 (1976).

See, e.g., Allen v. State Board of Elections, 393
U.S. 544 TT969 erklns v. Matthews, 400 U,S5..37%. (1971), and
Dougherty County v. White, 439 U.S. 32 (1978).

18. City of Rome V. United States &46 U S. 156 174 (1980),
quoting from South Carclina v.. Ratzenbach 383. U 5. 301, (1966) .

19. 42 U.S.C. Sections 1973d and f.

20. U.S. Commission on Civil nghts The Voting Rights
Act: Unfulfilled Goals: (1981), 270

21, 1bid,, 268- 69 . .
22: 42 U.S.C. Sections 19733(&) and (c) _
23, U.5. Commission on Civll Rights,.supra, 23.

24, McMillan v. Escambia County, Civ.. No. 77-0432 (N.D.

Fla., Dec, 3, 1979, Feb. 27,71979); Jénkins v. City of Pensacola
Civ. No. 77-0433 (N D.Fla. Jan 23 .

25. 42 U.S.C. Sections 1973b and 1973aa-la.
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26. The current list .of Jurlsdictions 13 set out in
28 C.F.R., Par 55,

27. 42 U.5.C., Section 1873b,

- 28, South Carolina v. Katzenbach, 383 :U.§: 301, 337 (1966).
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- PROGRESS UNDER THE VOTING RIGHTS ACT

The Voting Rights Act of 1965 has had anh undeniable effect
in Southern jurisdictions measured by the increase in black
voter registration and black elected officials. Less than 300
blacks held office in all the Southern states before the Act was
adopted. Today, the figure stands at more than 2,400.£/ One
hundred eighteen blacks serve as mayors, 15 as state senators, 2/
112 as state representatives, and 361 on county governing boards.=
Table A shows the number of black elected officials by positions
held in those Southern states covered by Section 5. More blacks
held office in Mississippi~~387--than in any Southern state. The

fewest number of black elected officials are in Virginia, which
has 124.

Although the raw numbers sound impressive, blacks remain
a disproportionately low number of all office holders. 1In
Georgia, for ewxample, in 1980, the 249 black elected officials
were only 3.7% of the total of elected officials, yet the state
is 26.2% black. 1In Alabama, the 238 black elected officials
were 5.7% of the total, The state, however, is 24.5% black.
In South Carolina, blacks were 7.4% of the elected officials,
but 31% of the population.3/ as Table B illustrates, in none
of the Southern states covered by Section 5 are blacks elected
to office in numbers approaching their presence in the population.

The under-~representation of blacks is most apparent in
higher elected offices. Only one black from Southern Section 5
Jurisdictions serves in Congress, Conversely, more than 40%
of all black elected officials serve as members of governing
bodies of municipalities, many of which are small and majority
black. Table C shows black elected officials as the percentage

of all elected officials by positions held in covered jurisdic-
tions.

Voter registration alsc remains lower for blacks than
whites. According to the Census, which collected registration
data in 1976 in states covered by the Voting Rights Act, 75.4%
of whites but only 58.1% of blacks were registered in Alabama.
In Georgia, 73,2% of whites but only 56.3% of blacks were
registered. In South Carolina, 64.1% of whites and 60.6% of
blacks were registered. For the other covered states, the
figures are similar.% See Table D. More recent figures for
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South Carolina show 56.5% of whites and 50.9% of blacks
registered to vote.

Progress has been made under the Voting Rights Act of 1965,
but the fact remains that blacks still lag far behind whites
in office holding and voter registration, two reliable indices
of effective political participation. Some of the causes of the
failure to realize the goal of equal voting will be discussed
in the following chaptews of thie report. .

NOTES

l. New York Times, "Once Again, A Clash Over Voting
Rights," September 27, 1981, 104,

2, TIbid.

3. Source: Joint Center for Political Studies, National
Roster of Black Elected Officials, Vol. 10, 1981.

4, U.S. Department of Commerce, Bureau of the Cehsus,

Registration and VctinE in November, 1976--Jurisdictions
overe the Voti ghts Act Amendments o , Series
P-23, Ro. 7% 1978, %ables 1 and 7.

3., U.S. Department of Commerce, Bﬁreau of Census, Prpicc.
tions of the Popglation of Voting Age for States: Novemﬁ%%%gs

1980, §eries P-25, No. 879, Table 1.
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Table B " Blacks as Percentage of'Population and Elected Officials in
Southern States Covered Under the Preclearance Provisions of
The Voting Rights Act, July 1980

Elected officials

State ' - Population percent black, 1980 Tolal officials : Black officials
. : Number  Percent of total -
Alabama o , 25 6% 4,151 238 57%
Georgia 268 . 8,660 249 a7
Louistana ' 29.4 . 4710 363 7.7
Mississippi - 352 5271 - 387 7.3
North Carolina: 22.4 . 5285 247 47 .
South Caroiina 304 3,225 - 238 7.4
Texas 153 24,728 196 08
Virginia 189 - 3,041 124 41 .

' Statewide data, including the 40 counties subject to praclearance.

Source: Joint Center for Poltical Studies, Natonal Roster of Black Fiecteg OMicials, vol 10 {1981}, Data on Virginia 'suppfiéd'by '
Yirginia State Conference NAACP. e

Table C Black Elected 0Qfficials as Percentage of all Elccted Officials
in Southern States Covered Under the Preclearance Provisions
of the Voting Rights Act, July 1980

County Locai Municipal Population
Us, State governing schoaoi governing percent
State Congress legistature  body board board black, 1880
Senate House Senate House
Alabama 0.0% Q0% 57% 124% 6.6% 7.1% 5.3% 25.6%
Georgia 0.0 0.0 3.6 1.7 3.4 59 52 26.8
Louisiana 0.0 0.0 5.1 95 13.2 13.4 9.4 294
Mississippi 0.0 0.0 38 12.3 6.6 10.3 10.4 352
Norlh Carolina 0.0 0.0 2.0 33 37 7.4 6.0 224
South Carolina 0.0 0.0 0.0 11.3 11.7 11.6 8.7 30.4
Texas 0.0 4.2 0.0 8.7 0.5 1.0 1.4 12.0
Virginia 0. 0.0 2. 4.0 6.8 — 5.2 18.9

' Statewide data, including the 40 counties subject lo preclearance.
— not an elective position.

Saurees: U.S., Department of Commerce, Bureay of the Census. Popularly Elacted Officials. vat. 1. ro. 2 (1579). GC77i1)-2; ang
Joint Center for Palitical Studies. Naonal Roster of Black Etected Ofticials, vol. 10 (1881). Data on virginia supplied by Virginia
Stalg Conference NAACP.
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Table D Percentage of Voting Age Population Reported Registered in
Jurisdictions Covered by Section 5 of the Voting Rights Act,
by Race and Ethnicity, 1976
State Percent reported registered, 1976
Ametican indian/
White Black Hispanic Alaskan Native
Alabama 75.4% 58.1% — —
Alaska 730 — — 62.8%
Arzona . 715 — 80.9% 48.0
California” 65.3 — 49.5 —
Cotorado” 68.1 — 52.8 —
Floriga® 66.5 —_ 63.7 —
Georgia 73.2 56.3 — —
Louisiana "78.8 63.9 — —_
Michigan*” 63.7 — 52.4 —
Mississippi 777 67.4 — —
New York* 69.8 — 51.4 —
North Carplina” 631 48.2 - £5.6
South Carolina 64.1 60.6 -— —_
South Dakota® 77.3 — — 52.7
Texas 69.4 64.0 61.1 —_
Virgima 67.0 60.7 — —

* Selected county (counties) subject to preclearance rather than entire State,
» Selected towns subject to preclearance rather than entire State.

— @Group not covered under section 5.

Source: U.S.. Department of Commarce, Bureau of the Census, Registration ang Voting in Novernber 1976—.Jurisoictions Coversd
by the Vating Rights Act Amendments of 1975, series P-23. no. 74 {1978). tablas 1 and 2.
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' 'CONTINUING BARRIERS' TO'HQUAL - - . - :: -
- pOLITIeAI; PARTICIPFA’I‘ION T

Tats Lo ) M RS

Lo

- The  goal of the civil rights movement, .ag far as voting
rights were concerned, was to' remove the‘daécrim1natory regiptra—
tion and other protedures which had. excludéd blacks from the
electorate, and to devise a means to block the enactment of new,
equally dzscrlmlnatary procedures to- take their place.. It was
largely assumed, or at least hoped, that once the formal bariiers
to Yegiktration were pérmanently thrown down, blacks would. ‘
participate in politics on a basis of equality with whites. But
"that dida‘t happen, despite the ban on tests or devices for
regiatration and the ¥equirement of pre-clea¥ance wof new election
- laws contained in the Vbtlng Rxghts Act of 1965. SR e

First, many jurlsdlctaons ignored Section 5 and adopted new
proéedures to’ blunt 1ncreased black voter registration. :

Seﬂond. many Jurxsdictzons used voting procedures, such as
at-large elections, enacted before November 1, 1964, the operative
date for pre-clearance’ under Section 5, whiCh perpetuated the
effects of past discrimination. A I TL RPN

iThird, thHe heritage of sepafate-but~equal was:far more
debllltatlng than had been" supposed--indeed  if that were- possible,
Black" candidates for office were davastated by racial bleoc voting
by whites- chronically low black voter: feglstration: sheer
lnexperlence in the political process: and, 2 depressed, distinc-

" -tive socio-économic status which made it . difficult; if not -

impossible, to form political coalitions with whites or partici-
pate effectively in the electorate.

Finally, the tactics of political intimidation and:manipula-
tion were not placed on the scrap heap merely by passage of
hlegislatlon 1n.wash1ngton.

.

... Section 5I$bn_cgmpiiahéé.tf'

The level bf‘ndn—coﬁéiiance with Section 5 by Southein
jurisdictions.has. been nothing short of spectacular. According
to.a study by - the-Scuthern Reglanal cOunczl,_more than 350
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election law changes have been enaeted and are currently being
applied in Georgia without ever having been pre-cleared, See
Table E., In South Carolina, there are 108; in North Carolina
1605 in lLouisiana 387 and in Alabama 68,

Congress, to be sure, did not intend for covered jurisdic-
tions simply to ignore the reguirements of pre-clearance. It
placed the initial burden of “"voluntary" Section 5 compliance upon
the effected jurisdictions,l but authorized the Attorney, General,
ae well as private aggrieved citizens, to enjoin the use of. any
uncleared voting changes through lawsuits filed before specxal
distrlct courts of three judges in the covered. jurlsdlctlons 2/

In order that the- judicial enforcement procedure be as effec-
‘tive and expeditious as possible, Congress limited the issues

the three-judge court could consider to whether the jurisdiction
is covered, whether the change is one affecting voting, and
“whether there has been pre-clearance, - If both the jurisdiction
and change are covered, and if there has been nc pre-clearance,
the three-judge court must enjoin enforcement. The local court
has 'no jurisdictien to  consider whether the change has a discrim-
inatory purpose or effect, since these are questions which can
be decided only by the Attorney General ox the federal courts

in the District of Columbia.2 T : - :

COthESS also made it a crime to fail to comply. with pre-
clearance.w/ But in spite of widespread non-compliance with
Section 5, there has never been a prosecution for this offense.
Given the history of voter fraud in the tovered jurlSdlctlonS,
it is not surprising that discrimination -againet blacks in the
electorate is still not’ regarded officially as criminal activity,

‘1. At-Large Elections

A favorite way of circumventing Section 5, with devastating
impact upon blacks, has been to change the method of holding
elections from districts to at-large in jurisdictions with sig-
nificant black populations. . The effect ¢f such changes is to
throw black concentrations of population in individual districts
into countywide white majorities, depriving blacks of any
oPportunlty to elect candidates of thelr ch01ce.

The signlflcance cof at- large votzng was shown in a survey

of elected county officials in gGeorgia conducted by the Southern
Regional Office of the ACLU in 1980. The survey revealed that
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of 18 blacks elected to county governments, 16 (only about 3% of
all such office holders), ran in either majority black districts
or counties.3/ Blacks in Georgia's majority white counties or
districts, for all practical purposes, cannot get elected to
office,

The Supreme Court commented in a 1969 case upon the poten-
tial for discrimination inherent in at-large voting and why
its adoption might be cobjectionable under Section 5,

Voters who are members ¢f a racial minority
might well be in the majority in one district,
but in a decided minority in the county as a
whole. This type of change could therefore
nullify their ability to elect the candidate
of their choice just as d prohibiting
some of them from voting,

Political scientists have similarly identified and condemned
the discriminatory aspect of at-large voting.7

(a} Georgia Counties.

On November 1, 1964, the date upon which pre-clearance
began in most of the covered jurisdictions, the following counties
in Georgia, among others, had district elections for their county
government: Calhoun {63% black), Clay (61% black), Dooly (50%
black), Early (45% black), ‘Miller (28% black), Morgan {45% black),
Newton (31% black), and Seminole (35% black). There were no . -
black elected officials on any of the eight county governments.
The Voting Rights Act promised to change that by creating black
registered voter majorities in some of the single member districts.
But by 1971, each county, with the exception of Seminole, adopted
at-large voting plans--and not a single one complied with
Section 5,

Between 1976 and 1980, six of these jurisdictions had to
be Bued: Calhoun,E/ Clay,é Dooly,lgf Early,il/ Miller, lg/and
Morgan,13 and in each case federal courts ordered the defendants
to obtain pre-clearance of their current plans, or return to
district elections. All now have district voting plans.

Rewton County, under threat of litigation, submitted its
at-large plan to the Department of Justice in 1975. There was an
objection and the county was forced to return to districts for
election of the local government. The Board of Education of
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Newton County alsc adopted at<large voting in 1971, but made no
effort to pre-clear the change. Rather than face litigation, it
followed the' lead of the Board of Commissioners and adopted the
same district lines foi school board ‘elections, ' ;

, Seminole County had voting districts prior -to the Voting
Rights A¢t; but they.were drawn in 1933,. By 1980, the district
encompassing the county seat of Donalsonville, which contained
40%'of.thé'céuhty‘s'population-and its largest concentration of
blacks, had over 2,200 voters. . By contrast, the Rock Pond dis-
trict, which also elected one member to the céunty government,

had only 170 registered voters. The county refused to redistrict,
a8 procedure which would have ‘involved the Section 5 submission

of any reapportionment Plan. A lawsuit was filed in April, 1980,
and the court ordered the county to reapportion.lﬂ/ At the next
election, Donald Moore, a black school teacher, was elected to
the county government from the town of Donalsconville. -

{b) :Pickens-County{ Alabama.

The Pickens County, Alabama Board of Education suddenly
switched in 1966 from distriet to at-large elections just as "
blacks began registereng to vote in substantial numbers. No sub-
mission of the charnge was made until a lawsuit to enforce Section
> was filed in the district court in 1973.1%/ The attorney
general objected to the Plan and a new apporticnment utilizing
Single member districts. was implemented, :

Of equal significance as the discriminatory changes in
covered jurisdictions to at-large elections is the complete
absence of any’'complimentary effort to facilitate black political
participation, No known jurisdiction with at-large voting®
V?luntarily changed to distriets after enactment of the thing
Rights act to allew newly enfranchised blacks an opportunity to
elect Yepresentatives of their choice to office. The record -
shows that the Tesponse to the Voting Rights Act, to the extent
that there wag one; was invariably of opposition. ‘

2. Majority Vote:

<

. Majority vote requirements are a favored way of disadvantag-
ing minorities in the electorate. 1In races with one black and
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several white candidates,’ a black conceivably can get a
‘plurality if the white candidates split the white vote, But
under a majority vote rule, any black plurality winner is
required to enter a subsequent run-off election agalnst the -
next highest vote getter, which generally means defeat at the
hands of the regrouped white voter majority. In the words of
the Supreme Court, majority vote reguirements, while not per se
unconstitutional, "enhance the opportunity for racial discrimina-
tion,"16/ Not surprisingly, many covered jurisdictions with
plurality systems implemented majority vote requirements after
November 1, 1964 to blunt black voter registration under the
Voting Rights Act. Since 1975 the Attorney General has objected
to majority vote requirements under Section 5 on 66 different
occasions. : e

{a) Moultrie, Georgia.

The first blacks to run for city office in Moultrie, Georgia,
were Frank Burke, for city council, and Edward Starkey, for the
c¢lty school board in 1964. At that time, a plurality require-
ment was in effect for the city. Burke received 458 votes, the
fourth highest nunber in a field of six candidates running for

three council seats. Starkey received 434 votes and finished
last in a field of three. ' - %

' The very next year, 1965, the method of elections for
city council was changed to provide for election by majority
vote. The change was not submitted for pre-clearance.

In 1973, dohn Cxoss, the black owner of a local cab’
company, ran for the council and received a plurality of votes,
He was forced into an illegal run-off and was soundly beaten.

b

The majority vote change was finally submitted in 1977,
after the city had been sued by Cross and others for failure to
comply with Section 5.17/ mhe Attorney General objected on’
| qune 26, 1977 because "blpoc voting along racial lines may exist"
in Moultrie, and the majority vote requirement "may have the
effect of abridging minority voting rights.“i§/ At the next
elections a black man, Frank Wilson, entered the race for a
council seat against four whites. Due to splintering of the

white vote, Wilson received a plurality and wag elected to
office,
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(b) ~ Americus, Georgia.

In Americus, Georgia, the method of holding elections for
the mayor and council was changed.ifrom plurality to majority vote
in 1968. No pre-clearance was .sought. .

Prior to the Voting nghta Act, only 548 blacka were
registered to vote in all of Sumter County, of which Amerlcus
is the county seat, 8.2% of the ellglble populatlon. Sumter
County is 44% black. R

The majority vote reguirement was used on two occasions,
October, 1972, and October, 1977, to exclude plurality winning
blacks (Willie Pascal and Raymond Green) from office. The city
subseqguently reipportioned -itself into districts following a
federal court order finding its: at-large elections discrimina-
tory, 19/ and the plaintiffs withdrew their objectlon to the.
majority vote reguivement.

(c} Jackson, Georgia,

The Democratic Party in Jackson, Geoxgia, the only party -
which conducts primaries, adopted a majority vote requ1rement
-after passage of the Voting Rights Act but failed to seek pre-
clearance, = On September 17, 1981, a federal court joined the
change pendlng subm;ssion to the Attorney General,

{d) Covington, Georgig.

Covington, Georgia is a town of 10,267 people, 44% of
whom are black, In 1962 its government consisted of & mayor and
six councilmen elected by plurality vote to staggered terms of
effmce.

In 1962, race was largely academic, for only 901 blacks
were registered in all of Newton County, of which Covxngton is
the county seat., And no black had ever been eledéted to city
office, Following passage of the Voting Rights Act, black voter
registration sharply incrxeased. By Augqust, 1967, therejwere
more than 2,000 blacks on the county voters 1ist ‘

In that same year, the czty charter was amended providing

for a numbered post system and a majority vote and run-off
requlrement. Although: the amendment was a change in voting
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required to be pre-cleared, the city made no-attempt to comply
with Section 5 of the Voting Rights act. T

In 1975, after preparation of a lawsuit, local -blacks made
a formal request of city offiecials to submit the numbered post
and majority vote provisions. & submission to the Attorney General
was made in April of that year and blacks urged that an objec-
tion be ehtered. The Attorney General, ‘on August 26, 1975,

objected to the changes.

(é)'lSt. Marys, Georgia. -

The mayor and six member council of St. Marys, Georgia were
elected by plurality vote prior to the Voting Rights Act. In
1967, a majority vote reguirement was implemented for all city
officials, but no attempt was made to .pre~clear the. changes under
Section 5. Local blacks filed suit in QEI?mber, 1981 to enjoin
use of the changes absent pre-clearance.

3. Change from Appointed to Elected Bodies .

A number of jurisdictions which had appointed governing -
bodies in 1964 switched to elections without bothering to seek
pre-clearance, The change can make it more difficult for blacks
to hold office, particularly where the elections are at~large
and blacks have some influence upon, or -access to, the appointive
process. '

oot

{z2) Terrell County, Georgia.

In Terrell County, Georgia, the Board of Educatiocn was
traditionally,appointed'by‘the grand jury, which was selected from
the list of registered voters and was, until.the mid-1960's, all
white. .Aftet blacke began to register in some numbers and gain
access to jury service, the method of selecting the Board-of
Education was ¢hanged”fr0m appointment to election at-large. No
pre~clearance was sought and local officials held illegal elec-
tions at-large from 1968 through 1978. No blacks were elected,
even though 90% of county public schools pupils were black.

A lawsuit was filed in 1976 Seeking:aompliancé-with Section 5;

46



a submission was made; and the Attorney General objected to the
at~large elections.,2 . The county returned &o grand jury appoint-
ment, and thereafter, -a grand jury from which blacks were not
excluded, appointed five new members to the beoard. Two of ‘the
hew members were black. B ~ : - : :

(b) Edgefield County, South Carolina,

Edgefield County, South Carolina, is ‘another jurisdiction
-With a substantial black population (50%) which changed an
appointed System of .government to one elected at~large in 1966
. without Securing Section 5 pre-clearance, - - e

During Reconstruction, blacks participated fully in Edge-=
field County politiecs, By the mid~1870's, the county senator,
county Tepresentatives, county commisgioners, coroner, sheriff,
brobate judge, schogl cornmissioners, and .clerk of court were
blacks, Blacks served -on the school board, as magistrates,
solicitors, wardens, and at every level of city and county
government, - : L . : )

After Reconstruction, as we have seen, blacks were effec-
tively excluded. from politics in Edgefield and the state. Prior
to adcption-Qf.tha-discriminatnry registration procedures of
1895, B.R. Tillman, a native of Edgefield and principal architect
of disfranchisement, secured, passage during his second term as
governor in 1894, of state legislation abolishing local elected
governments, His purpose was to put it beyond poseibility that
blacks, even in Places where they were 2 majority, could exercise
local control,. _ L : o . '

. county and township commissioners were required to be
appointed by the governor upon the recommendation of the local
senator and *epresentatives, political offices that had been
Successfully “redeemed® by white Democrats. All powers to tax,
borrow money, appoint local boards and exercise eminent domain
weré reserved for the state legislature., ' During the time the
appointment system was ‘in effect in Bdgefield County, not a
single black was appointed to the county government.’ o

In 1966, the appointment system was changed to require ‘
members of the county council to be elected at-large, but was’
hever submitted for pre~clearance under Section ‘5. 'The change
was doubtlessly regressive, for it ia-unlikely‘that-the'Governor:
given the inereased black voter registration in Edgefield County
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under the Voting Rights Act, could fall to appoint ome or
more blacks to the five member council. Under the uncleared
at-large plan, no black has ever beenelsacted to office, A
lawsuit to require pre-clearance of the 1966 change is now
pending in federal district court.23

(e} Harris County, Georgia.

The first blacks to serve on the Harris County, Georgia
Board of Education were appointed in 1974 by a recently desegre-
gated grand jury. That same year, county officials secured
Passage of a Jlaw requiring the Board to be elected at-large. No
black in Harris County, however, has ever been elected to any
position at-large. : : .

The Attdrney General. objected to the change, indicating
that if a non-dilutive method of elections, such as dlstrlcts,
was adopted, the chijection would be thhdrawn

Mlnorlty candidates have not been able to
become elected to any county wide office

in Harris County because of the county's
S8ystem of at-large elections. The use

of an at-large system under these circum-
Stances has the discriminatory effect of
- diluting the ability of minority candidates:

to participate as members of the Board of
- Bducation, 4

The Board asked for reconsideration of the at-large plan,
répresenting that the two black members “"were in favor of the
bill,"£2/ In fact, they were not. Reconsideration was denied.

{d} Dooly County, Georgia.

Dooly County, Georgia is 50% black and untll 1967, its
five member Board of Education was appointed by the grand jury.
In that year, the Georgia General Assembly enacted legislation
providing that board members be elected at- -large. Though this
change was not legally enforceable until it received federal
pre-clearance, no pre-clearance was sought and illedgal at-large

elections for the school board were held from 1968 through 1876.
And no blacks were ever elacted to office.
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Following a Section,S-lawSuit=hy local blacks, the district
court enjoined elections for the schoel board and provided that
local officials had until March, 1981 to seek enactment of a
redistricting plan which could receive federal pre-clearance
under Section 5. - -

In February, 1981, the Georgia Géneral Assembly enacted a
plan using five single-member voting-districts for the Board of
Education., 'Two of the voting districts have black majorities.

(e} "Miller County, Georgia.

"Miller County, Georgia abolished its grand jury method of
selecting school board members in favor of at-large voting in
1967. No pre-clearance was ‘sought, and illegal elections were
held until 1980, when a federal court enjoined continued use
of at-large ‘voting.27/ The next year the state General Assembly
enacted a redistricting plan for the board utilizing five single-
member districts. = I ' '

(f) Pike County, Georgia.

Until 1967, the five members of the Pike County, Georgia,
Board of Education were appointed by the grand jury. In that
Year, the General Assembly enacted legislation which provided

that members were to be elected from single-member districts,

In 1970, two blacks offered for school board positions
from two of the single-member districts. Their candidacies
marked the first time in the history of Pike County that blacks
had run for - county office, The two were defeated, but both
ran competitive racdes against their white opponents, -and one,
Rev, Curtis, was able to reach a run-cff'eléction, '

..Before the next elections the General Assembly again .
changed the method of electing Board members from single member
districts to at-large. Though this change was not enforceable
until it received federal pre-~clearance, neither state nor
local officials sought pre-clearance, and instead held.illegal
at-large elections in 1972, 1974, and 1976.

In February, 1978, the Department of Justice contacted local

©officials and requested compliance with Section 5. In October,
the 1972 .legislation was submitted, but not -before at-large

a9



voting was illegally used in the August, 1978 primary. In
March, 1979, the-Attorney General objected to the 1972 change.
Notwithstanding the objection, the Georgia General Assembly.
took no action during its 1980 session to provide an alternative
method of electing Pike County school board members. ..

In FPebruary, 1980,  five black registered voters and the
local NAACP chapter of Pike County brought suit to block further
use of the at-large voting.2®/ 1In June, 1980, a three-judge
court enjoined use of the 1972 change.

In constructing a remedy for the Section .5 vioclation, the
court ruled that plaintiffs were due a race conscious plan only
if they could prove that the 1972 change. to at-large voting was
done with a racially discriminatory purpose, . The court then
found that plaintiffs had not carried their burden of proof and
adopted the defendants' plan, which contained five majority
white single-member districts. . The court further ruled that
the plan could be used in electlons through 1990 without
Section 5 pre-clearance. The plaintiffs appealed on February .
1, 1981, arguing that the defendants' plan: (1) is required
to be pre-cleared, and (2) is inadequate as a remedy for the
Section 5 violation.

{g} Mitchell County, Georgia.

~ The Attorney General has not ob:ected to the abolition of
appointed bodies when the change has had no disoriminatory purpose
or effect. .Mitchell County, Georgla changed the method of
selecting its.school board from grand jury appolnted to at-large
elected in 1970. During the period of grand.JurY ‘appointment,
few blacks served on the grand jury and none on the school beard,
The .change was not submitted until 1979, after a Section 5 enforce-
ment lawsuit was begun. 29, .That same year, the Attorney .General
pre-cleared the change on the theory that elections were not
racially regressive when compared to past-grand jury appointments.

4. Nuﬁbe:ed Posio‘

Numbered post requirements.enhance the opportunity for dis-
grimination because they force candidates to run. for individual
seats, or posts, rather than for a given number pf:vacancies..

50



Blacks become isolated in single seat races, which makes it
difficult to win office where there is any degree of white bloc
voting. The courts have noted the potential which nunmbered
post provisions have for diluting the effectiveness of minority
political participation.' Because “Yeach candidate must 1imit his
candidacy...to a particular place on the ballot,...its ultimate
effect is to highlight thé racial element where it gxigts.ﬂig/
' Since 1975, the Attorney General has objected to 60 sub-

missions involving numbered posts.

{(a) Dawson, Georgia,

Dawson, Georgia is a majority black town, but in 1970, all
elected ecity officials were white. In that year, the city
implemented & requirement that the 6 members of city council run
for numbered posts., No attempt to pre-clear the change was made,
Numbered posts were used firitil 1977, when a lawsuit was filed
by local blacks,3l/ and the federal court enjoined the provision
absent compliance with Section 5, The city elected not to .
submit the change, and abandoned its post system, °

{v) Kingsland, Georgia.

. Prior to the Voting Rights Act, Kingsland, Georgia, elected
1ts Mayor and four member council -biennially by plurality vote .
tO serve two yvear terms of office. Kingsland is 34% black., 1In
1976, without seeking pre~clearance, the city established a
nu@bgred POSt requirement for council nmembers. Aa lawsuit to
enloin the use of the uncleared change was filed in November,
1981, and is bPending in federal court.32/

R

(c)  8t, Marys, Georgia,

The six-member City Council of St, Marys, Georgia, was
traditionally electedq by plurality vote to staggered terms of
office. A numbered post provision, coupled with a majority
vote requirement, wag implemented in 1967, the effect of which
was to diminish the impact of minorities in city polities., No
effort was made by local officials to comply with Section 5.

A lawsuit to enforce the Voting Rights Act filed in November,
1981 is pending in’fedaral dour ' '
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5. Stéé_é}éfed“mei:msf -

Staggered terma llmit the number of seats to be filled at
any given electlon by having pOBitanS expxre in dlfferent
years,. Not only are the oppoxtunities for office holdlng restric-
ted, but.the effectiveness of. single shot voting by minorities
is. limited, . For.a discussion of single shot voting, see page 101.
Staggered terms, -especially 1n‘con3unction with at- large elections
and majority vote requirements, are recognized as diminishing
the effectiveness of blacks in the electorate. Since 1975, the
Attorney General has cbjected to staggered terms 36 times.

(a} Peach County, Georgia.

, Pea@h County, Georgla, a majority black county, staggered
the terme of office of its, three member commission in 1968. No
pre~clearance of the. change was sought. Eight years later, the
county was suéd, ‘and in February, 1977, a three-judge court
enjoined use of the staggered terﬁs-~/ The court, however,
refused to cut short the tsrme of commissioners elected under
the uncleared procedure, The plalntiffs appealed and the Supreme
Court ruled that the defendants should be given 30 days within
which to make a submission, and if approval was.denied, the
‘terms of the 1llega11¥ elected, comm;esioners should be cut short.
The county made a submission prior to. the 1978 elections,. and

. the Attorney General, Wlthout giving any reasons, pre-cleared
'the chenge.\ . .

(b) Kinﬁﬁlﬁna.JGebrgia;,f

In addition to establiehing a numbered post system, Kings-
land, Georgia staggered the terms of office for the City Council
in 1976. No attempt was made to comply with Section 5, Federal

11t1gat10n began ln Hovember, 1981, to enforce the Vbtlng Rights
Act éﬁf , ) )

€. Annexations

iy .
o

The Supreme Court held in 19?0 that annexations, because of
their potential for diluting minority voting strength, must be
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pre-cleared under Section 5.38/ Discriminatory annexations occur
when a mﬁﬁiciﬁalit?-brings'majoriﬁy“white areas into the city’
 limits, the effect of which is to réduce the overall percent of
blacks énd’thus'dilﬁte“theif'boting strength, The dilution
effect:of'aﬁnexdtiOns-ig ggravated where voting is at-large -
and raecially polarized, =& - ‘ . ' DR

Discriminatory annexations have drawn more ‘objections from
“the Attorney General*thanfahy'bthér'voting change, That does

not mean, however, that Section 'S has been used to block needed
munieipal expansion. To the édhéfary;ithé'shpreme;9¢urt has
held“that“annexahions-are‘not'objécticnable under Section 5 even
if they redude the overall black population, provided that
minorities are fairly represented in the government of the
enlarged city,38 Annexations are normally approved, for example,
where the jurisdiction already has, or agrees to adopt, non-
discriminatory ‘districts for election of the post-annexation
city government, " - o ' PR ;

P
A

(a) " Jackson,’ Georgia

Jackson, Georgia has’over the years amnexed several dozen
areasfwithbut'seeking pré-éléarance.' More whites than blacks
have been annexed, the éffect of which has been to maintain a
bare numerical superiority of whites. Because of racial bloc’

voting and the use ‘6f at-large élections,.pp’blacks have ever. .

" been elected to a city office. -On September 17 1981, after a
lawsuit was filed by local blacks, a federal court enjoiiid local

elections, pPending submission of the uncleared changes .32

- ' . . s K R Q '

(b} Lumberton, North Caxolina.

~ Robeson Céunty;’ in which the City of Lumberton is located,
~is one of 41 counties in North Ca¥olina covered by the pre-
clearance provisicns of Section 5, The cdunty'cohtains,approx—
imately 84,000 pecple and is 43% white, 26% black, amd 31% Indian.
Lumberton, by contrast, is 68% white, 24% black, and 8% Indian.

Between 1967 and 1970, the Lumbertcn City Board of Education
annexed inteo itg administrative unit three separate areas in
Robeson County, Although these changes in the electorate of
the Board were required to be pre-cleared, no submission was
made until written Yequest from the Attorney General in 1974.
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The Attorney General objected to. the changes on June 2,
1975: “/e/xtensive contact with, mxnorlty group, menbers both
black and Indians through Robeson County, - .indicates. the existence
of a ra01ally dlscrmmlnatory purpose behind .the annexationﬂ._, .
/in/ clear violation of the Fifteenth Amendment., gomillion V.
Lightfoot, 364 U.S. 399 (1960)."329/ 1The purpose of .the annexa-
tions, the Attorney General found, was *to assure that the
children of suburban whites could continue to attend City of
Lumberton schools, rather than attending the predominantly minority
Robeson County schools. We have received substantial evidence
that the boundaries of these annexationswere outlined in a con-
voluted, meandering fashion with the. result that blacks and

Indians were virtually excluded from the three annexations -in
question. wil,

' thwlthstandlng the objection of the Attcrney General: the
school board continued to implement the three annexations and
hold elections for the Board of Education under the discriminatory
apportionment plan. On October 15, 1981, six years after the
objection, and fourteen years after the annexations first began,

a three-ju __? court ruled that the board was in violation of
Bection 5. Inexplicably, the court allowed elections scheduled
for November 3, 1981 to go forward with_the proviso that if the
Objectlon was hot removed by December 31, a. spec1al election must
be held to fill all Board of Bducation séats. The plaintiffs
filed an application in the Supreme Court for an injunction
pending appeal prohibiting any use of the annexations. in future
elections. On Octaober 30, 1981, the Court granted the lnjunctlon.

7. Other Forms of Section 5 Non-Compliance

In enacting Section 5 Congress concluded there was. no way
of anticipating what new procedures in voting might be: implemen-
ted by covered jurisdictions. Accordingly, .it made no .attempt
to identify particular changes which might prove discriminatory
and requixe pre- clearance only of them: Instead, it regquired:

pre-clearance of all changes in voting. Cangressional wisdom
has been fully v1nd1cated :

(2) DeKalb County, Georgia. _‘

In January, 1980, the DeKalb County, Georgia, Board of
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Registration adopted a policy that it would no longer approve
‘community groups! requests to conduct voter registration drives.
DeKalb County is in the five-county metropolitan Atlanta area.
At that time, only 24% of black eligible voters were registered,
as opposed to 81% of whites. The county refused.to submit its
change in registration policy for pre-clearance, arguing. that
it was not a change in voting, After a con ested lawsuit, the
county was required to submit thelchange‘43 On September 11,
1980, the Attorney General noted ‘an objection because he was
"unable to conclude. , .that disallowing neighborhood voter
registration drives does not have the purpose and will not have
the effect of dénying or abridging theright to vote on’ account
of race or color.“&é? o ) et L . B

(b) Sumter County, Alabams.

. In Sumter County, Alabama, persons seeking nomination by
_pOlitical'p:iﬁqry'filed'théir‘qualificétidn papers with the
chairperson, who was always white, of the ‘county Democratic .
Party. 1In 1974, a black was chosen as county chairperson, The
next year, white candidates chose to bypass the chairperson and
file with the judge of probate, They contended that this change
was not covered by Section 5 and ‘made no submission. Blacks

sued to require pre-clearance, Following a decision by the court
of appeals that Section 5 was applicable, the new qualification
procedure was abandoned.45 S - - : ‘

(c} Political Parties: Alabama. -

The Democratic and Republican parties of Alabama implemented
new rules for the conduct of the May 2, 1972 elections of dele-
gates to their national conventions. The rules involved the
constrictisn of geographical voting- districts from which . candidates

ran for conventivn seats.

Since the boundaries: of districts can be gerrymandered - - :
along racial lines, black residents of the state requested both
parties to submit the new rules. for pre—~clearance under Section 5§
to insure that they did not have the purpose or effect of.dis-~
criminating on the basis of race. . The parties refused, contending
that they were political parties, not state or political.sub-
divisions, and thus were not: covered by Section 5,
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On May ‘13, :1973, the district:court granted the relief
sought: © "if a state could escape the requisites of Section 5 by
channeling to political parties-its authority to regulate. primary
.elections, the force of the-Voting Rights Act-in the.context of
primaries would be entirely abrogated,"®/ .The changes were
required to be pre-cleared. Lo .

The Democratic Party: thereafter filed suit in the District
of Columbia seeking pre-clearance of the.new rules, the first
Section 5 lawsuit ever filed by a:covered jurisdiction in the
District of Columbia.2?/ fThe Attorney General, who is required
to defend suits brought against the United States under the
voting Rights Act, did not oppose the Democratic Party's motion
for judgment on the pleadings,

(d) Anmericus, Georgia.

' prior to 1965, voting ih Americus, Georgia, was segregated
by race. After the practice was enjoined by a federal court, the
ety adopted sex segregated voting but did not pre-clear the
change. The city marshall defended the practice on the grounds
that segregation by sex made-voting more efficient.. Local
blacks bhelieved 'the practice was designed to spare white women
the "indignity" of standing in line with black males, and.asked
the Departmént of Justice to require that the. new procedure be
pre—cleared. The Attorney General informed city officials in
December, 1979, that the change could not be implemented absent
pre-clearance. The city elected to desegregate its voting

rather than submit the change undex’Section 5. . -

(e} Moultrie, Georgia. -
In Moultirie, Georfgia, the all-white Lions Club traditional-
1y contracted with the city to run municipal elections. Blacks
complained about the practice until the city agreed to advertise
in the local paper’ in 1979 for new poll workers to help the Lions.
Several people answered the ad,.whereupon the.city election.
managey, after consulting with the city attorneyy instituted a
literacy test for new, but not old, poll workers, Although.
‘this was a change’ in election procedures, no effort was made
to comply with Section 5. " The 1itera¢y~test_waa.abandoned after
complaints from local blacks, who were plaintiffs in the law- .
suit which suecessfully enjoined further use of an uncleared
majority vote requirement for city elections.

56



(£} ®ifton, Georgia.

Rules requiring candidates to live in specified districts
are generally thought to disadvantage minorities because they
limit the opportunities for single “shot voting by separating
elections into individual Taces. In some instances, however,
€.9., where a residency district is substantially black, a
residency requirement may in practice limit the number of whites
seeking office and enhance the chances of election of minority
candidates, Tt o : -

In 1968, the four .commissioners of rifton, Georgia, were
elected at-large but required. to qualify from residential
districts, That year, thé General Agssembly abolishéd the .
residency requirement,  Though thie change was required to be

Pre-cleared, no attempt was made to comply with Section 5.

In 1977, two candidates, one white and the other black,
qualified for one of the commission seats, The white candidate
lived outside the district which had formerly been used for
electing that commission position. Prior to the election, the
black candidate filed suit to enjoin the uncleared repeal of
the residency requirement.49/ fThe district court did not act
UPOR the complaint until after the election. It enjoined
future use of the 1963 change, but nevertheless refused to set
aside the 1977 election results, o o

The ruling of the district court was appealed to the
Supreme Court, During the. pendency of the appeal, Tifton .
©fficlals submitted the 1968 enactment to the Attorney General
who pre-cleared the change. : In light of the ruling of the
Attqrney_GeneraL. the appeal to the Supreme Court was withdrawn.

(9} Camden County, Geoxgia,

In 1978, camden County, Georgia officials designated an
all-white women's club in the City of Kingsland as the new
municipal polling Place. Although the change was not pre-
cleared, the county made- preparations to. use the club at the
AuguSt 8, la7g prirna_ry '91ECt_-i.On.'j ' L o

ACLU attorneys, on behalf of local blacks in Camden,
informeq the county attorney that the change was unenforceable
absent bre-clearance, that the use of a racially exclusive club
for elections was ‘ihapprbpriate,' and requested that a more
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suitable polling place be designated.
The county elected to submit tHe change to ‘the Department

of Justice, Wt pre-clearance was denzed shortly before the
August elegtion.

8. .Refusal to Comply with Section 5 Objections

While many jurisdictions have failed to submlt changes for
pre-clearance, a surprising number have refused . to comply with
objections interposed by the Attorney General after submissgion
has been made, The law is unambiguous that decisions by the
httorfiy'céneral under Section % are final and are not appeal-~
able. The only method by which a jurisdiction may seek
review of an objection is by filing a declaratory judgment _
acticon in the federal céurts 6f tHe District of Columbia. None-
theless, many jurisdictions, such as the Lumberton, North
Carolina, City Board of Education,(aee page 53 }, haVe simply
refused to obey the law. '

(a) Sumter County, Georgia. °

The Board of Education of Sumter County, Georgia, adopted
at-large voting when its single-member ‘districts were found in
1972 to be malapportioned. At that time, three of the five
districts used were majority black, - The Board ‘made a Section 5
submission of the change and the Attorney General objected for
the reason that at-lirge voting "would result in the dilution
and minimization of the voting strength of black citizens. nS1

The Board, however, notified the Department of Justlce that
it considered its at-large plan to be court-ordered and exempt
from Section' 5. 'In the Board‘s opinion, the objectlon was..
"illegal, void and of no effect,” 2 The Attorney General
notified the Board that its at- -large elections were not enforce-
able, but the Board has held elections at 1arge ever since. No
blacks have been elected to office,

Local blacks filed a 1awau1t in 1980 tb enforce the _
Attorney General's object1on. A threeﬁgudge court wag convened
to hear the complaint, and on December 1, 1981, ruled that the
Board's 1973 plan was legislative and required to be pre-cleared.

The county was directed to develop a new gﬂ;n “subject to the
Pre-clearance requirements of Section 5.*

58



(b) Pike County, Georgia,. .

, In 1970, the Pike County, Geoxgia, Board of Education was-
elected by districts, After two blacks ran for office; and
before the next electione, a statute was enacted providing for
elections at-large. No pre~clearance was sought., In March, 1979,
at the insistence of the Attorney General, the change-was sub-
mitted and found objectionable. But the county refused to honor
the objection-~until a-lawsuilt was filed in.February, 1980 to
enforce Section 5;%_ e S S

(c), Waynesboro, Georqgias. .
. Waynesboro, Gecorgia adopted & majority vote requirement in
--1971. A submission was made to the Attorney General who objected
for the reason that.he could not conclude “that the provisiony . .
does .not have the purpose or effect of abridging the right to =

vote on account of nagg,35§-~wwhaJcity-ignoredvthe objection
until.;txygs_qqeq;¢q¢;BQ6,;whgreupon it finally agreed to return
to the dibe SE plurality vote.28/ - .. : '

oy

(d),. Edqefield, South Cavolina.

- In 1976, . Edgefield County was. required under a state law,
known as.the. Home, Rule Act;. to re~establish.its county government.
It did soc and adopted at-large voting and. retained a five-member
council. This enactment was submitted to the Department of
Justice, which ohjected .o the use.of at-large elections, noting
that if a ney glection system was adopted,. "that more accurately
reflectgﬁpingxé_y_yqtingwstrength,-such"as singlf;yember B
distxé@tg,?,theﬁgbjeqtiqn-weuldybe,raconsidered.57 A .single - -
member plan was in fact prepared and approved by the eouncil,
but was never submitted under Section 5 because the council sub-
sequently tock the position that the Attorney General's objection
was 9°t_§igéénq,, A lawsuit to.enforce Section 5 is presently
pending.28 Lo '

RN
L ot

9. Evasjon of Section.§5 .. .. .-

_-Meny jJurisdictions, as ,the.list.of submissions to the
Attorney General attests, -have complied with Section 5. But:
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some of those have resorted to various: strategems to circumvent
or undercut objections that have been imposed. Still others

have attempted to evade Sectionisaaltogéther'by‘claiminq-gxemgf
tions  from pre-clearance., T R

O e a4
t P , -

- -

(a} Thomson, Georgia. - i
: : B o

The ‘use of "cuing"” in Thomson, Gebrgia;ﬁi;e;,’thé;éhdor?éﬁ
ment by white community leaders of a particulay dandidaté prior
to the actual election, is a striking example of doing by
indirection that which Section 5 expressly forbids, On Sgp?e‘
ember 3, 1974, the Attorney General obj&édteéd fo: deveral voting
changes submitted by the City, including a majority}vote require-
ment for election of the .mayor:' "Ouf ‘analysis shéws “that where,
a8 in Thomson, there is increasing participation in“the political
Process by the black community, the usé of hdhherédﬁpﬁftthlw |
staggered terms.and-majbrﬂtyJrequirémgntﬁﬁﬂéﬁé the ﬁﬁ#gﬁtﬁal’fpr
reducing the opportunity for -minority Votérs: fo eIéCE‘EQRdidates
of their choice, .'f-;ﬁnder'suchﬁgirbum§€3héﬁhiﬁﬁh%*&ﬁ?ffyéy“
General cannot certify that no such effect Wwill ensgue *B2/ 0

Before the next elections in 1974, the incumbent mayor
announced that he would not seek re-ele#tich i E. Wilsoh Hawes,
2 white man, was the first to offer for the vacant post. Tuther
Wilson, gr,, a bhlack assistant school princiPalybffered next,
Subsequently, William M. Wheeler, ‘a white ncﬁbffféicbﬁﬁtylgj;;_
attorney, filed for the wacant maybral positddh ~> 7 26 F do

T O A

ooy e

LR .

___;kocal whites soon' approached ‘the ‘two white' cakididétes” and -
urged one.of them-to get out of the ra¥e td ihsure that' wilson
could not -get elected by a'plurality.’'Eaeh' “andidate, they ™
suggesﬁ§ﬁ.cShohldVnominatévtﬂelve‘Péfﬁoﬁsf£6’f&keaé"vbté*%p§¥1
“decide which white man. was to rumn,89/. Had’ thé ﬁﬁfo?ﬁf?,%éf?'
requirement not. been-blocked; - thee would havebéén Ao fieed
for one of the.white gandidates torwithdraw, ! WHites’¢ohld have"
8imply regrouped in the run=off, even if the black wi; the top
Vote getter, DL L

A mini-election was held at City Hall on October 21, 1974
and Wheeler was the winner. Following the meeting, Hawes
announced that pursuant to the "gentlemen's agreemént ™ H& was
bowing out of the race., However, he bad an apparent change of
heart, whereupon, Wheeler got out of the race, leaving Hawes
as the white community's candiddte “to-oppdfe Wilson. Wheeler

. ) S M N . e ety b ,"1'{.4 S T2 T ,’..v*?ﬁ) d-.,
publicy announced, "“Iram hot 'riow a candidata. 'd | .Somébody Ha
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to honor the gentlenen greement of Tuesday night and since
Hawes dxdn‘t, I wzll ng

. The general electlon was held on October 30, and Hawes
soundly defeated Wilson. S s . .

{b) Dorchester County, South Carollna.

I

Dorchester County, South Carollna, was sued in 1973 by local
blacks because the two districts used for election of the county
council were malapportloned on the basis of populatlcm.gg After
the district court declared the plan invalid, the counhty, rathex
than redrawing its daistrict libes, adopted at~large voting. Fol-
lowing a Section 5 submission the Justice Department objected
to the plan, becausé "even though blacks constitute over 35% -
of the pqpulatlon (1970 census) in Dorchester County, no black
has ever beeh elected £o thé ‘couhty council in inodern times and
there is a history of racial bloc voting."83

In response to the objection, the county council developed
another plan retaining the two pre-existing districts but
_Shiftlng Precinct lines to reduce population variance, .Blacks
were in a minority of registered voters 'in both the proposed new
districts._ . L .

Subsequently, ‘the defendants cancludad that under state _
law, Dorchester ‘County lackéd tha ‘power by legislative means to
reapportion itself. ‘Under the cireumstances; - the only method.
of curing faulty election’ procedure was ‘through.a-court-ordered
pPlan, Since éourts ard regiiired to utilize:single-member districts
in reapportionment absent compelling circumstances, the defen-.
dants prepared for the court a plan utilizing seven single-member
districts. Two of the council aistricts are majority black

P

(c) Moultrie, Georgia.

- In May, 1977, a three-judge court enjoined use of a
majority’ VOte requ;rement for elaation:of the Moultrie, Geo;gia
city Council hecause of failure to comply with SBection 5.7~ At
the eléctions held later that mohth, a black won a plurallty
and was elected to office. L S

At the electlons held the next year, three of the five
council posts were Bchediiled to ba filled and the 1ncumhents
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qualified for each of the posts, Two, Four and Five.. Two black
candidates entered the race for Posts Two and Four. A.white man,
Roscoe Cook, qualified for Post Five, and later, shortly before
the candidate deadline, a black, Cornelius,Ponder, Jr., also
qualified for Post Five, leavikg that seat to be contested by
two whites and one black. Cook subsequently withdrew, leaving
black candidates for each post opposed by a single white. This
configuration ensured that no black would become elected by
receiving less than a majority of votes, as had happened follow-
- 'ing the invalidation of the majority vote requirement by the
three-judge  court, . e - :

.+ As might be expected, all,the black candidates in the
1978 elections were defeated, and by approximately the same
nuiber of votes. John Green received 717 (28%), JoAnn Wilson
received 652 {26%), and Cornelius Ponder, Jr., 716 (28B%) of
the votes cast. ~At.the time of the glection, blacks were. .. .
approximately 24 percent of phe,fegistered,vote;é in Moultrie..

{(d) Kleburg County, Texas.

~7Méxican-Americans; who .comprise 47% of ;he.pOPhlatiénﬂoﬁ.

Kleburg County, Texas, were successful .in getting the apportion-
ment of the governing body (Commissioners’ Court) declared..
unconstitutional on October 2, 1979. The district court ordered
the defendants to submit.a-new:plan in six weeks with a hearing
to be held four weeks thereafter. Since under state law single-
member districts ‘were required,.there was no issue. of at-laige
versus single-member districts, The defepdants claimed the
' plan was exempt from Section 5 because it.was qrdered by the
court. e C e e e e
Plaintiffs objected to defendants' plan because it was
not submitted for pre-clearance, and alleged that it diluted
minority voting stremgth. The district court approved the plan,
finding that it was court ordered and thus not subject to

Section 5.

- The court of appéals,'.rsum;_ily révérs_,‘d.ﬁ/ It held the

plan should have been submitted for'pre-clear?ﬁce because a

legislative plan .does not become .a court-ordered plan merely
because it is the product of litigation. :

“The Supreme Colrt agreed-to hear: the case.. .The ACLgffiled
a brie? amicus euriae.in the Supreme Court arguing, that pre-
clearance was required. '
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County officials argued that the plan was court-ordered
and therefore not subject to pre-clearance because: (a) it was
a response to a court order, (b) it was prepared by an expert
{though hired by them) and sodid not encompass their legisla-
tive judgment, (c) it was not adopted prior to submission to
the court, (d) the district court considered it court-ordered,
(3) it was put .into effect. only when defendants were ordered
to do so, and (f) they did not possess the authority under state
law to adopt the plan. Defendants also argued that pre~clear-
ance would slow down the reapportiohment procesg and that
obstructionist officials could prevent any relief by refusing
or failing to draft a plan adequate to recéive pre-clearance.

The Supreme Court rejected all of these arguments finding
that the federal interest in protecting minority voting rights
is the same whether the change in guestion is to remedy a
constitutional violation or is merely a regular political
decision, and that centralized review enhances consistent and.
expeditious decisions. A The Court ruled that Congressional
policy would be furthered by applying Section 5 and that the
interests protected by the statute were not dependent upon the
legal authority under state law possessed by defendants. .

- /T/he essential characteristic of a legis-
~ lative plan is the exercise of legislative
“Judgment. . . .AS we construe the congres-
‘sional mandate, it requires that whenevexr
- 'a covered jurisdiction submits a proposal
' reflecting the policy choices of the elected
representatives of the people--no matter
what constraints have limited the choices ;
available to them--the pre-clearance require-. . -
. ment of the Voting Rights Act is -applicable -

to them,EE/

:,""‘_
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CONTINUING BARRIERS TO -
EQUAL POLITICAL PARTICIPATION

" 'II.Use of Discriminatory Voting Practices
Adopted Prior to the Voting Rights aAct

Despite widespread nonQCOmpliénce with Section 5, pre-cléar—
ance has been effective in blocking hundreds of discriminatory
voting changes, and undoubtedly, Section 5 has acted as a deter-
rent to enactment of many others., Section 5 does, however, have
two significant limitations., It does not affect voting practices
adopted prior to November 1, 1964, even though they may be
clearly discriminatory in purpose and effect. Secondly, Section
5 does not affect changes in voting which increase--but only
partially--minority participation in the elective process.

In Beer v. United States,;/,the Supreme Court was asked to
review a decision of the federal court in the District of
Columbia denying clearance to a reapportiomment plan for the
City of New Orleans. The lower court had ruled that, although
the new plan créated two single-member districts with a majority
of.black Voters where before there had been none, the plan was
objectionable because it failed to eliminate pre-Voting Rights
Act at-large seats for the city council which restricted the
opportunities of minorities for election. The Supreme Court
r?versed the ruling, concluding that an "ameliorative new legisla-
tive apportionment cannot violate Section 5 unless the new appor-
tionment itself so discriminates on the basis of race or color
as to'violate the Constitution. "2 In other words, a change in
elect19n Procedures which removes some, but not all, barriers
to voting ordinarily will not violate Section 5.

. Unfortunately, most of the discriminatory voting practices
in use today are not those which have been implemented without
pre-~clearance, but those whieh pre-date the Voting Rights Act,
or have been only parti3lly ameliorated, and are thus entirely
beyond the reach of Section 5. The only way to challenge these
practices is through traditional lawsuits in the local jurisdic-
tions. Litigation has been effective in many instances, but it
has also proven to be burdensome and time consuming, and results
have often been inconsistent and erratiec.
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1, The Buxdens of Constitutional Litigation

Almost all of the lawsuits brought to protect voting rights
have heen decided by the courts under the Fourteenth and Fifteetth
Amendments of the Constitution. In constitutional challenges,
unlike those under Section 5, in which the jurisdietion seeking
to. implement a change has the burden of showing no discriminatory
purpose or effeect, those attacking a particular election procedure
have the burden of proving a violation of the law. And, the
burden is not an easy one. '

In White v. Regester,g/_décided in 1973, the SQPrem? Court
said that in determining whether a constitutional violation of
voting rights had occurred, :

" The plaintiffe! burden is to produce evidence
to support findings that the political pre-
cesses leading to nomination and election
were not equally open to participation by the
group in guestion--that its members had less
opportunity than did other residents in the
distriet to participate in the political

. processes and to elect legislators of their
choice.

- Applying this standard, the Court affirmed the unconstitu-
tionality of at-large elections in Bexar and Dallas Counties,
Texas, upoh proof by the plaintiffs of a long history of official
discrimination, indifference to minority needs gnd restricted
access of minorities to the political proceSS.ﬁ in Dallas County,
this last factor arose because blacks were not supported by a
private vitizens group, and were thus unable to win courtywide
elections, In Bexar County, the evidence was simply the
cultural barriers that impeded Hispanics® participation in the
politieal proecess, ' C _ : :

_ One of the most important circuit court opinions wh%ch fol-
lowed White v, Regester was Zimmer v, McKeithen.= In Z1mmeL,
the court said that lack of egual political participation, Orbe
unconstitutiohal dilution of minority voting strength. could
shown by proof of such things as: a history of offic1a1_rafla;
discrimination, particularly in registering and voting; 2 dis-
pProportionately low number of minority group members elected to
‘©ffice; a lack of responsiveness on the part of elected officials
to the needs of the minority community; depressed socio-economic
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status of minorities; majority vote requirements; :tenucus -
policy favoring at-large voting: lack of access to candidate
slating; large district size; lack of residental requirements
for candidates; anti-single shot voting laws,

" Later decisions at the appellate:level held that ;
discriminatory purpose was necessary for a constitutiomal viola-
tion, but that proof of an “aggregate” of the factors in Zimmex,
or factors similar to them, was -enough to show invidious:?ur9059wﬁ/

Proof of the Zimmer factors requires an enormous expenditure
of time and money. Since the significance of race in literally
every aspect of the public and private life of the jurisdiction
is relevant, hundreds of lawyer hours are required to make a
record of historical and continuing discrimination in woting,
public accommodations, appointments to boards and commissions,
provision of ‘services, police practices, employment, education,
jury selection, political ‘associations, etc. Historians, socio-
logists, statisticians, engineers, political geographer& media
analysts and demographers, among others, all.need to be con-
sulted and ueed as expert withesses in gathering and analyzing
the relevant evidence in constitutional lawsults. . Not surpris-
ingly, voting cases are given a wei t of 2.8420 by a 1980
survey of federal district judges.l/ an average case is weighted
1.000 on a scale that measures the complexity and amount of
judicial resources different categories of cases need. Voting
cases are exceeded in complexity by only ten of the fifty-five

categories listed in the survey. - - . . v

The Supreme Court has cbserved .that ,’/VJoting suits are
unusually onerous to prepare, sometimes requiring a& many as ..
6,000 man-hours spent combing through registration yecords in
preparation for trial."8/ By comparison to a copstitutional
challenge in an at-large case, a 6,000 hour registration case
may be trivial since the very same registration evidence is .
often a part, but only a small part, of trying to prove that at-
large elections dilute minority voting strength.

" Aside from the time and expense involved in proving the
factual elements of dilution at trial, use of the legal standards
in Zimmer has led to unnecessarily protracted and erxatic .
decision—making. The Zimmer formula contains objective elements,
such as a low number of black elected officials and depressed
levels of votér registration, It also contains. elements. that
require the trial judge to make essentially subjective judgments,
€.4., whether or not-local officials have been unresponsive, .
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which are difficult, if not impossible, adequately to review
on appeal. For this reason, in part, cases are often shunted
from trial to appellate court for continual revision and fine
tuning. As a consequence, decision-making in voting lawsuits
has often been 1mpressioniat1c, and fairly open tD the charge
of being unreliable. -

.

(a) -?iékéna County, Alabama.

Blacks in Pickens County, Alabama, after the decision in
White v, Regester, filed suit in 1973 alleging that.at-large
. general elections for the county commission diluted their voting
strength.  The case was tried in the district court, appealed
to the court of appeals, sent back for more -fact finding to the
trial court, appealed- again to the court of appeals, sent back
again to the trial court for more fact finding, and appealed a
third time to the court of appeals, On March 16, 1981, 8 years
after the complaint first was filed, the court held that at~-
large elections for the commission were constitutional.

(B) Fairfield, Alabama.

Black residents of the City. of Fairfleld, Alabama fared no
_ better. They also filed a dilution lawsuit ‘in 1973 against the
City Council. The district court ruled 2 years later that local
procedures were unconstitutional. The caurt's findlnga 1nc1uded.

(1) A "very very high“ IEVel of racial bloc voting.

[2} “dlsparitiea in employment of blacks wzthin the
City of Falrfield'

{3) "lack of respon51veness to the needs of Ehe o
. blaeck. commnnlty"" ' S .

'fl(4) a history of discrimination:
(5} traditional exclusion of blacks from office-
hnldlng and “"the deczsxon-maklng process of the
cltyn;

(6} a tenuous state polxcy in favor of at-large
- ﬁiﬂtrlcrta I e



The City appealed, and the court of appeals reversed. It
did not question the facts, but said the consideration of the
Zimmer criteria was inadequate. It sent the case back for
further hearing.

The trial jngé,'withdut taking any -additional evi&ence,
reconsidered his findings and reached the countrary conclusion
that there was no dilution of the black vote., The decision was

affirmed on appeal in 1980, seven years after the complaint was
filed. .

Voting rights litigation, because it seeks to alter the
balance of political power, is never popular with local officials.
Not surprisingly, voting rights plaintiffs, and their lawyers,
are frequently the victims of retaliation.

(¢} McDuffie Cpunty, Georgia.

Public officials in McDuffie_CounEy counterclaimed against
the plaintiffs in a voter dilution case for $93,500.00 in alleged
actual and punitive damages on the grounds that the complaint
was "a malicious abuse of civil process" and plaintiffs had sued
them in bad faith.l9/ he court eventually entered a consent
judgment for the plaintiffs and the counterclaims were dismissed.

(&) Choctaw County, Alabama.

The Plaintiffs in a Choctaw County, Alabama voting egase
decided to ﬂiamiss'their'&ilutibn‘complaint against the school
board voluntarily without prejudice. The trial court, however,
refused to allow them to do so, and dismissed the case with
prejudice. The court also awarded $2,500 in attorneys' fees to
the defendants, payable By the plaintiffs. The court of appeals
reversed, It said the plaintiffe had an absolute right to dis-

miss their complaint and the award of attorneys' fees was "a
nullity,"ll

(e) Lumberton, North Carolini{'

The members of the Lumberton, North Carolina, City Board
of FEdueation, when sued in a Section 5 enforcement case, not only
asked the court to assess the plaintiffs with costs and attorneys!®
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fees for alleged failures to comply with discovery, but
accused their lawyers of solicitation and“coercing® the
plaintiffs into filing suit, Solicitatign is an unethical =
-practice that can result in disbarment,1? 'The\COurt:ruleQE;
for the plaintiffs on the merits and found the request for ..
fees moot, ‘It never addressed the charge of solicitation.

.. .. Because of the costs, delays, ‘and often inconsistent
results in litigation, relatively few voting cases are filed;
The total number of all voting rights cases-filed nationwide,
“dncluding those filed by tle Department of Justice, in each of
the past five years is as follows: = S :

1980 160
1979 145

1978 o139 -

1977, 203,
1976 a1y L

2. The Repeal of the Zimmer Standard

_ The burdens of.constitutional litigation under the Whi?eu
Zimmer standard were heavy enough. In 1980, in City of Mobile
Za_EQLQEB;li/ the Supreme Court made them even worse.

"' Blacks in Mobile, Alabama brought suit in federal court in
1975 charging that the election of the city camméssion"atgla:ge
diluted their voting strength. The district court agreed and
ordered the city to establish a mayor and council fcrm.of govern-
ment elected from digtricts. . The Court -of Appeals affirmed
based upon proof by the plaintiffs of an aggregate oflthe Zimmer
factors, The Supreme Court freversed. - -

A plurality of the Court held that the Fifteenth Amend@ent
does not protect against mere vote dilution, but only the right
physically to.register.and. vote without hindrance. . A8 for the
contentioh that Mobile's at-large scheme violated the Fourteenth
 Amendment, the plurality ruled that plaintiffs' burden was to
show that it was conceived or operated as a purposeful device
to further racial diserimination, and that the zZimmer factors
"were most assuredly insufficient ¥o prove an uncanstitutionally
diseriminatory purpose.“ls
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Purpose could be shown by proof that a voting system was
adopted or maintained "in part ‘because of,' not merely ‘in
spite of,"" its adverse racial effects.l6/ The case was sent
back for further hearings on whether Mobile's electoral system
had been retained for a racially discriminatory purpose. .

There were six separate opinions in City of Mobile, and
ne majority. As a consequence, the decision i s often confusing
and difficult to follow. Justice White, who wrote the unarimous
decision in White v. Regester, said in a dissenting opinion’
that City of Mobile was "flatly inconsistent with White v.
Regester,” and left the lower courts “adrift. on uncharted seas."17/
and indéed it has.

The Court of Appeals for the Fifth Circuit, which has had
the bulk of voting rights litigation, is hopelessly confused
about what City of Mobile means. One panel recently held in
three cases from Florida that after City. of Mobile, the central
inquiry of the trial court should be whether there is purposeful
~ discrimination in the adoption or use of a voting procedure,
and that most of the Zimmer factors are irrelevant, e.g., “"whether
current office holders are respons;ve to black needs and )
campaign for black support is simply .irrelevant.. . . a slave
with a benevolent master is nonetheless a slave.“lB/

A month later, a dlfferent panel of the Fifth Circuit held
in three virtually identical cases from Georgia that.the Zimmer
factors were still relevant "to the extent that they alloWw the
trial court to draw an inference of intent,"19/ and that
unresponsiveness was the sine gua non of vote dllutlon—~that
without a finding of unresponsiveness there could be no abrldge—
ment of minority voting strength,

[A] plaintiff must establish that the governmental
body in question is unresponsive to its legitimate
needs. Reduced to its simplest terms, failure to
prove unresponsiveness precludes a plalntlff from
obtalnlng rellef 20/ -

The Supreme Court agreed on October:5, 1981 to hear one of
the three cases from Georgia, Lodge v. Buxton, and may clarify
the meaning of City of Mobile,” 1f the court rules that even the
limited use of Zimmer in Lodge to create an inference of discri-
minatory intent was misplaced, it will be impossible to win
& constitutional challenge except where local officials
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Taven o,

"BupYicly confeéss to a racial motive. No one can’expect that:
to happen very often. A >

Regardless of what -the Supreme Court may do in Lodge, City
of Mobile with its artificial burden of proof standard has
deterred the Filing of new constitutional litigation., It has
also had immediate and adverse impact upon pending cases at the
trial and appellate levels,

o

3. Section 2 of the Voting Rights.Act of 1965

I

Congress was well aware of the delays and uncertainties in
contesting possibly discriminatory voting changes in traditional
litigation, and for that reason enacted Section 5 of the Voting
Rights Act. Congress was equally.aware that the samedelays: and
uncertainties could occur in challenging voting procedures
eénacted before the effective date of pre-clearance, and for
similar reasons enacted Section 2 of that Act, which contains a

substantive standard similar to that in Section 5.

Section 2 prohibits voting practices which "deny or abridge"
the right to vote. Nicholas Katzenbach, then Attorney General,
testified before Congress in 1965 that Settion 2 was irtended
to ban "any kind of practice . . . if its purpose oreffect was
to deny or abridge the right to vote on account of Face or =
color."21/ This interpretation of Section 2 was reiterated last
year in an amicus brief filed by the Department of -Justice.in
Lodge v. Buxton. Accdording to the Attorney General, blacks are
entitled to relief under Section 2 "if they . . . can.establish
that the challefiged practices, though neutral in design, have

unt ‘of ‘race."22/

the effect of abfidging the right to vote on acco

Given this interpretation, racial minorities could ‘sucdess-

fully challenge voting procedures under Section 2 which have'

- adverse effect, even if they .could not establish a constituticnal
violation because of lack ,of proof of racial purpose,.. Notwith-

Standing the altered standard of proof under Section,2, no.vote

dilution cases have besn decided solely on the basis of the. .

 statute.23/ That has been so, undoubtedly, because, prior to

City of Mobile, adverse effect in the context of past and residual

discrimination was sufficient to make out a constitutional viecla~

- tion. Section 2 was essentially redundant. R




The Supreme Court has never authoritatively construed the
scope of Section 2, although a plurality in City of Mobile said
the statute has a reach no different from that of the Fifteenth
Anendment and prohibits only intentional. discrimination,. The
resolution of this issue by a majority of the Court will have
obvious significance for future veoting.rights litigation,

: . - ioer R R . o

r

4. At-Large Elections: Pre-City of Mobile

In spite of the burdens of constitutional litigation, at-
large election systems adopted before the effective date of N
Section 5 haVve been successfully challenged in a number of cities
and counties, :

(a) gGeorgia Consent Decrees. : - .. . -
Some jhriadictiohs;'prior*tovthe City of Mobile, consented
£o judgment. But in most instances, the plaintiffs were required
fully to prepare their cades, and settlement was made only on

the eve of trial. : -

| In Geéorgia, consent decrees were entered establishing dis-
trict electign plans for the McDuffie County Board of Commis-
sioners (1978), the McDuffie County Board of Education (1978),

the Thomsen city'Counéilw(1978};24 the Coﬁfee County Board of
Education (1977), the Douglas City Coungil 1977723/ the peach
County Board of Commissioners {3979) 128/ the mMerrell County

- Board of Commissioners (1979);—1f|the Waynesboro City Council
(1977):35_,ﬁhe Sumter County Board of Commissioners (1980), the 5
Americus City Council (1980):29/ the Dawson City Council (1979):_9/
and the Madison City Council (1978).3L o -

) %11 of these'jurisdibtidns have a common racial hiStpry of
discrimination in voting, bloc voting by whites, few if any black
elected officiale, and election mechanisms such as majority -

vote requirements, numbered posts and staggered terms of office.
Sumter County is typieal. . . | |

Prior to the Vbting,nights-ﬁct,-bnly 548 blacks were regis-
tered to vote in Sumter County, 8.2% of the eligible population.
Voting was segregated and blacks were excluded from positions as
election managers and poll workers. The Jaycees, an all white
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organization, rah county elections. -The Democratic Party was
racially exclusive and no blacks served on its executive commit-
tee until 1975.

Beginning in the early 1960%'s, SNCC and other c¢ivil rights
groups launched voter registration drives in Sumter County. .
Shortly thereafter, in 1963, four SNCC workers involved in: those
campaighs were arrested and charged with insurrection--at that .
time a capital offense in the State of Gedrgia. The four were’
held without bail until a three-judge court enjoined the pro-.
secutions, ruled the insurrection statute unconstitutional, and
ordered the defendants admitted to bail., The prosecutor,
Stephen Pace, Jr,, later admitted that "the basic reason for
bringing these /insurrection) charges was to deny the dEfe?“
dants. . .bond. . ,and cohvince them that this type of activity
- + .i8 not the way to go about it."32/ Remaining charges
against the four were eventually dismissed. -

The courts also began to declare unconstitutional other.
forms of discrimination in the electorate, In 1965, a federal
district court enjoined racial segregation in county elections,
interfering with black voters, maintaining voter 1ists on a
racial basis, and prosecuting blacks for their attempﬁiéyﬂ vote,
and failing to release them on their own recognizance.-

Two years later, in Bell v, Southwell, the Court of Appeals
set agide county elections because of “groes, spectacular,
completely indefensible., . .state imposed, state enforced ra?ial
discrimination."34/ ‘The practices cited were segregated voting.
lists, seqregated voting booths, intimidation of black voters
by election officials, and the “unwarranted arrest and detention®
of blacks who protested the racial discrimination.

Resistahce to increased black political participation .
evidenced itself in other ways., On September 7, 1965, the Board
of Commissioners instructed the county attorney to investigate
recently registered voters to determine if any had ever been
convicted of a felony and could be purged under state law.

"In June, 1978, the Sumter County Democratic Party abolished
its primaries, but failed to comply with the pre-clearance pro-
visions of Section 5 prior to the holding of general elections
in December, 1978. Other Section 5 violations are the continuing
refusal of the Sumter County Board of Education to honor an
chjection to at-large voting by the Attornsy General, and the
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failure of the City of Americus to pre-clear a majority vote
requirement for election of the mayor and council adopted in-
1965.

~ On April 7, 1980, the defendants agreed to a judgment find-
ing at-large elections for the county commission unconstitutional
on the grounds that they diluted black voting strength. At the
next election held in August, 1980, under a court-ordered plan
utilizing single member districts, a black was elected to office,
the first in Sumter County's modern history..

(b) lLee County, South Carclina.

Lee County, South Carolina, is 60% black, but prior to 1977,
no black had ever been elected to a county office. Blacks were
excluded from office by discriminatory registration procedures,
and after passage of the Voting Rights Act, by the use of at-
large elections. . - :

" On November 1, 1964, the seven member. Lee County Commission
was elected from single-member districts. In view of thelfact
that only 21% of eligible blacks were actually registered at
that time, as opposed to 99% of eligible whites, none of the

districts contained a black majority capable of electing a black
to office.

The Voting Rights Act had substantial impact in Lee County.
By July 31, 1967, 2,691 blacks (49% of the eligible population)
were registered to vote, more than double the number since 1964.

The first black to run for the Board of Commissioners was
Joseph Thomas in 1966, He lost his election, but because of
the increased black voter registration in his district, his
defeat was by only a few votes.

Prior to the next election, the district:system was scrapped
in favor of a five member council elected at-large without
regard to residency. The Act was subsequently amended in 1971
to increase the membership of the council to seven and establish
residency districts. At-large elections were retained.

The legislation was submitted to the Department of Justice
and, surprisingly, was pre-cleared.

78



' an affi

Blacks continued to run for the county council, but none

- were elected. on March 4, 1974, a lawsuit was. filed in which the
- ‘Plaintiffe contended that at-large voting diluted their voting

- strength, = = - , . i

In support of their dilution claim, the plaintiffs showed
that blacks in Lee County have a depressed socic-ecgnomic
status, with lower levels of education than whites, higher rates
of unemploymehﬁ,'1ower’iﬁcome§,'ahd more substandard housing. ]
Publiec achools were operated on a racially segregated basis until
1970. - Blacks were excluded or under-represented on juries, in
public employment and were discriminated against by local law
enforcement officials. :

No black served as a manager or clerk of any Lee County pre-
cinct until the general elections held on October 24, 1968,
when 3 blacks served, 2 of the 3 in predominantly black precincts.
From June 12, 1962, through July, 1874, of 1,118 persons who
served as managers . or clerke of precincts for general -and
- Primary elections, only 39 (3.5%) were black and those served
only in precincts with”éubstantial black population. The off}cers
of the Lee County Democratic Party, chairpersons and secretaries,
from 1966 through 1970 were without exception white. |

From 1962 to 1975, of 10 persons appointed or reappointed
to the Lee County Election Commission, only 2 were black, the
first appeintment of a black being on Octcber 5, 1972. No
black was ever appointed or served as a Supervisor of Registra-
tion or on the IndustriallPlanning Board, the Development Board,
the Publie Library Commission, the Historical Commission or
the Tax Appeals Board. _ -

Blacksg Beeking office in lee County were given little or
no assistaynce by local ﬁhite officiala, or were discouraged as
trative matter from running. Joseph Thomas, the black

who ran for the Board of Commissioners in 1966, talked with
Lee County's then state representative, later Circuit Court
Judge Dan Laney, prior to elections to find out if there were
any limitations on the Voting Rights Act of 1965 as far as Lee

County was concerned, and to ask him to appoint poll workers
on his hehals, | _ e

. Judge raney Btated that he did not approve of the Voting
Rights Act of 19365, would do nothing to see that illiterate
.voters teeeived assistance in voting and that he could not appoint
.POLLl workers. He aig nok, hcwever;.suggest how Mr. Thomas might
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Ssecure such appointments. Mr. Thomas next went to the Chair-

' man of the Democratic Executive Committee and requested him to

appoint poll workers on his behalf. The chairman told him that
he did not have the authority to appoint poll workers, but did

rot tell him who in fact had such authority,

Voters in the Spring Hill precinct of Lee County were
required to vote at an all white Masonic lodge.

Election returns showed a voting pattern'alonglracial lines
in Lee County. . The pattern is easily discerned by looking at
returns from precincts which are heavily white, e.g., more
than 80% white voter registration, Black candidates who showed
great strength in black precincts always finished last, or
nearly last, 4in. the heavily white precincts.

- On March 31, 1976, the district court ruled against the
plaintiffs. While it adopted many of the plaintiffs' proposed
findings, it concluded that "black citizens in Lee County par-
ticipate on an equal basis with the white citizens" in the
political process.35/ 1p support of its conclusion, the court
noted that "favorable review" of the plan by the Attorney

General in 1971 was entitled "to deference by the courts, "36
Plaintiffs appealed,.

In the meantime, legislation was enacted by the General
Assembly requiring all counties in South Carolina to elect one
of five designated  forms of government. The plaintiffs and
other black ecitizens in Lee County secured encugh signatures on
~a petition requiring the holding of a referendum whether the
designated form of government should be elected by districts,
The referendum was approved and on May 21, 1977, the General
Assembly enacted a seven eingle member district plan for election

gf t:e county council. A majority of the districts are majority
ack. a .

The Court of Appeals, at plaintiffs’ request, dismissed
the appeal as moot, S

{c) " Benderson, North Carolina.

On February 20, 1974, the NAACP filed 2 lawsuit on its own
behalf and that of black voters and candidates, challenging the
?t—large election system, with residential -candidacy districts,
in the city_of-nendetaon, North Carolina,3?/ Blacks were 45%
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of the city's population, but no blacks had ever been elected
to city office. The district court granted summary judgment for
the city.

The Fourth Circuit affirmed on June 3, 1976. The ACLU
Foundation, Inc., filed a Mcotion for Leave to File a Memorandum
Amicus Curiae, arguing that summary judgment was inappropriate
in a case under the: Fifteenth Amendment involving dilution of
minority voting strength by an at-large system. Although the
Court ordered the parties to respond to the motion, it ultimately
let its decision stand, declining to order a rehearing sua

sponte.

(d) Prattville, Alabama.

White residents of Prattville, Alabama, brought a private
~suit challenging the apportionment of the residency districts
used.in_at—lagge elections for the Autauga County Commission and
school board.hh/ The city digtricts had far more population _
than the other districts, the effect of which was to insure rural
dominance of both bodies. The Court held the plans unconstitu-
tional,3%/

At the remedy stage, a black resident, Sallie Hadnott,
represented by ACLU attorneys, was granted permission to appear
at amicus curiae to evaluate the plaintiffs' and defendants’
proposed plans for racial or other bias, and to submit a plan
Of her own. ’

Amicus submitted to the court single-member district plans
for both bodies. The. court, however, adopted the defendants’
plan, which used all single-member districts for the county-com-
mission, but incorporated two multi-member districts for the
school board. While those apportionmentsﬁdid_nct'maximize'the
opportunity for black participation in the electorate, their
use of some, or all, district voting was a clear improvement
over the prior at-large systems,

5. At-Large Elections: Post-City of Mobile

The City of Mobile, while not yet a total bar to constitu~
tional challenges of discriminatory voting precedures, has had
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direct, and generally negative, impact on all pending litigation,

(a) Burke County, Georgia.

Burke County is the second largest of Georgia'!s 159
counties. Tts population is in excess of 10,000 people,. a slight
majority of whom are black. However, no black has. ever been .
elected to the five-member county commission,.

Herman Lodge and other black residents of the county filed
suit in 1976 alleging that at-large electlions for the county .
comMission were unconstitutional. The District Court found for
the plaintiffs prior to the City of Mobile decision, and the
Court of Appeals affirmed after the City of Mobile decision .on
the grounds that plaintiffs had proved intentional discrimination.
The appellate court held that the county commissioners: "have
demonstrated such insensitivity to:the legitimate rights.of the
county’s black residents that it can only be explained as s
consciocus and willful effort on their part to maintain.the. ..
invidious vestiges of discrimination. To find oth¢$W159"W°“;20
be to fly in the face of.overwhelming an&_shocking:evidence»"—ﬂ/

The Court of Appeals also concluded that previous acts of
official discrimination had a significant negative impact on
the opportunity of blacks in Burke County to participate in the
electorate, bprior. to the Voting:Rights.Act_ofg;QGS, black suf-
frage was "virtyally non-existent,"2l/ At the present, it is
only approximately 38% of those eligible.42/ gvidence of past
and present "bloc voting was clear and overwhelming.“43 Inade-
- quate and upegual,educational opportunities, both in the past

and present, as the result of official discriminatory acts,

. Precluded equal. participation. of blacks in politics,

. Moreover, discrimination by the Democratic party in the
county primary Bystem deterred blacks. from participation in the
electorate, At the preaéntfiime,.onlyqone of the 24 members of
the Burke County Democratie Executive Committee is black, . Upon
the evidence, the court "conclided that the effect of historical
d%scrlmination was to restrict the opportunity of blacks to par-
ticipate in the electoral process in the present.“44

. B st e S L :

An additional factor showing discrimination in the use of
at-large elections was the depressed socio-economic status of
‘blaCksﬁ_ "Buch depression has a direct negative impact on the
OPPortunity for blacks to effectively participdte i the electoral
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process."&é/ Blacks were found to have a lack of access to the
political process because of their inability to participate in
the operation of the local Democratic Party; the county commis-
sioners' failure to appoint blacks to local governmental com-
mittees; and "the social reality that person-to-~person relations,
hecessary to effective campaigning in a rural county, was
virtually impossible on an inter-racial basis becausme of the
deep-rooted discrimination by wWhites against Blacks."*2/ The
court also found that other factors enhanced the dilution

effect of the at-large voting, including the large size of the
county, the presence of a majority vote requirement, the use of
a numbered post system, and the absence of a residency requirement,

Upon all the evidence, the Court of Appeals concluded
that the electoral system was maintained for invidious purposes.
"The picture that plaintiffs paint is all too clear.' The
vestiges of racism encompass the totality of life in Burke
County, w47/ -

The county appealed the decision, arguing that the lower

court had erroneously applied the discredited Zimmer standards.
The Supreme Court has noted probable jurisdiction. = o

(b) Putnam County, Georgia.

A lawsuit challenging at-large elections for the Putnam
County, Georgia, Board of Commissioners, Board of Education and
Eatonton Aldermanic Boar& was decided after the City of Mobile
decision, and the district court ruled for the plalntiffs..

Putnam Couanty is approximatély 50% black, but had no black
elected officials. Its county seat, Eatonton, the birthplace
of Joel Chandler Harris, is also majorlty black but had an all
white government,

The trial court ruled in May, 1981 that .at-large voting for
all three local governments was being "maintained for the
specific purpose of limiting the county's and the city's black
residents' ability to meaningfully participate therein.”ZZ/ In
making its finding, the district court observed: | =

'If the city and county officials could point
to a single period in this century when blacks

have been able to meaningfully participate in
the electoral process, the court would be receptive
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to the proposition that blackes just aren't
interested in politics. The court suggests
that a careful yreview of discrimination in
Putnam County indicates the centrary. Hav-
ing concluded that blacks are interested in
their standard of living, and that the pre-
sent electad officlale ineffectively repre-
gsent them, the court must examine whethex
their vote is perceived to be.meaningless.
The past history of official segregation
‘within Putnam County combined with both
their inability to elect the members of
their own race and with low voter registra-
tion and turnout cempels but one conclusion--
Putnam County blacks, through the actions.

of white elected officials past and present,
have been denied equal access to the politl—
cal process to such an extent that they will
continue, in spite of their Eopular majority,
to be defeated at the polls. :

The defendants have indicated they may aPPeal-

{c) EBEdgefield County, South Carolina.

Bdgefield County has strong traditions. of discrimination
in voting and no black in this century has ever been a membexr
of the county governmment, even though Edgefield is more than 50%
black. The underlying cause for the lnabllity of blacks to
elect candidates of their choice to office is the use of at-
large voting and severe racial polarization which exists as the
heritage of. past segreyation. .

Prlor to anactment of the Vbting Rights Act. only 650
blacks were registered in Edgefield County, 17% of the eligible
population. By contrast, nearly l00% of eligible whites were
ragistered. ' : - oo

In 1974, Tom McCain, an assistant professor of mathematics
at Paine College in Augusta, became the first black .since Recon-
struction to run for Edgefield County govermment. McCain lost
the 1974 race and a second race two years later because whites
don't vote for blacks in Edgefield. '
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A visual examination of election results shows the severe
racial polarization. in local voting. In predominantly white
districts where voting patterns are clearest, black candidates
- always get virtually the same number of votes--few or none at
all, Bloc voting has been confirmed by Dr, John- Suitch,: a
scientist at Aiken, who analyzed elections in Edgefield in
which blacks have been candidates. The statistical correlation
between the race of voter and candidate was “extraordinarily
high®” in the rage of .9 {on a scale of -1 to +1) for each elec-
tion. "“The correlations are not Just statistlcally significant,
gsays Suitch,/ "they are. averwhelming '

McCain and cther Edgefleld blacks flled a federal 1aw901t
in 1974, alleging, among other things, that the at-large
‘method of elections diluted their. voting strength.. -On April 17,
1980, the court ruled that: the at-large method-of elections
constitutionally infringed upen "the rights of the blacks to..
due process and equal Erotectlon of the laws in connection with
their voting rights."5Y purther elections were enjoined until
a new and constitutional method of electing the county council
~was adopted under state law. .Bome of the court's findings were:

*tUntil 1970 no- black had ever served as a prec1nct
election” officxal,-an& since that year the number of ‘blacks’
app01nted to serve haa.been negligible n

*"Rlacks were hlstorlcally excluded from jurY gervice
in Edgefield c°unty.“

~ *"Blacks’ have been exdluded from emplcyment. - oit
was only when trial was abeut to begin that the county suddenly
began hiring blacke in any numbers....in addztlon; blacks are
hheavily concentratad at. the. lbwer wage levels."

*‘Blackshava been excluded by the countY Councj-l 3~n
appointments to county boards and commissions."”

_ . *"There is bloc voting by the whites on a scale that
this court has never before observed. . .whites absolutely
refuse to'vote fbr a'black““s T C

Four days’ after the district. court 8 opinion, the
Supreme Court decided City of Mobile v. Bolden, The Edgefield
defendants moved ‘the gourt to altex, amend or vacate the . judg-
ment on the basis of City of Mobile and the motion was granted.
The plaintiffs were given leave to. introduce additional ev1dence
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of whether "the at-large system was conceived or operated as
a purposeful device to further racial discriminstion, "33

- petermination of the dilution ¢laim has been stayed pending
resolution of certain Section 5 issues which-are also present -
in the case. o B

(d) Columbia, South Carolina.

Columbia is the capital city of South Caroclina. and 35% of
its population is black. Yet no black, within living memory,
has ever been elected mayor or to the four-member city council,.

‘Columbia’s at-large system of elections was adopted in 1910,
at a time when blacks were excluded from the electorate. It
would be a mistake, however, to assume that race 8id not play
a critical role in the dec¢ision about what kind of government

Columbia was to have.

The father of at-large voting in Columbia was - John J.
McMahan, one of Richland County's senators in the South Carclina
legislature. For McMahan who had also been a member of the delega-
tion from Richland County to the South Carolina pisfranchising
Convention of 1895, “good govermment" was -directly tied‘to-;_
restricted suffrage, which meant utilizing at-large voting and
continuing the exclusion of ‘blacks from elections.

The McMahan bill for election of the city government %n.
Columbia incorporated all the racially discriminatory provisions
limiting the suffrage in general elections adopted:by the Dis-.
franchiging Convention of 1895, and applied them for.t§e-firft
time to the primary;éﬁ/ No person could vote in the city primary
unless he was a registered elector. 1In addition, would-be voters
had to furnish receipts showing payment of all city, county and
state taxes. Only then were special tickets issued allowing
persons to vote,

Poll taxes weré notoriocus as a device to thwart b%ack .
registration, and some people criticized -the McMahan bill for
the reason that it "would deprive many citizens of their voting
privileges."55/ put limitation of the franchise was one of the
very thirigs to be accomplished by the McMahan bill. The State
newspaper, in fact, using the code words of the day. supp?:ted
the bill precisely for the reason that  "/t/he éiections.ﬁlll;be
safeguarded.“ﬁﬁ The McMahan bill was adqpted-cverwhelmlngly.
in an all-white citywide referendum.
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McMahan accomplished precisely what he set out to do in
1810-~to perpetuate the exclusion of blacks from the electorate,
consolidate local rule in the hands of a white, business and
professional elite, and bring to an end broad based, participatory
government for the City of Columbia. Blacks have run for office
on many occasions since enactment of the Voting Rights Act of
1965, but because of at -large voting in Columbia none has ever
been elected. :

In 1977, black citizens of Columbia filed suit charging that
the at-large method of elections diluted their voting strength.
Part of their proof was evidence of Columbia's past and continu-
ing racial history, with de jure and de facto discrimination
extending to virtually all areas of life. .

Blacks did not register and vote in significant numbers in
Columbia until after abolition of the all-white primary in
1947, and enactment of the Voting Rights Act of 1965. In 1964,
for example, blacks were only 13% of the registered voters in .
all of Richland County, of which Columbia is the county seat.

- Schools were segregated from the first grade through
college, and remained so long after the decision in Brown V.
Boaxd .of Education (1954},22/ due to the deliberate strategy of
"massive resistance" to desegregation by state and local officials.

Public accommodations, public housing, health care
facilities, parks, public employment, public transportation and
penal facilities were all rigidly segregated by law and by
custom until passage of c¢ivil rights laws in the mid-1960's
and federal judicial intervention.

- So significant has race been that it was libelous per se in
South Carolina as late as 1957 to publish in. print that a white
person is a Negro. During the same year, a bill was introduced
into the South Carolina House of Representatives requiring
any blood bank in the state to label all blood "so as to indicate
white or colored."58/ The preceding year {(two years after,the
Brown decision), the House and Senate passed a resolution
removing from public libraries as "inimical to the traditions.
of South Carolina" a book entitled Swimming Hole, which was about
"the insignificance of skin color."22/

Because of this past history of discrimination, blacks.in
quumbia exist at a lower socio—ecpnomic level than wh;tes in
housing, education, income, health care, and employment.
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Residential areas in the city, public and private, are racially
identifiable, and whites oppose the dispersal to their neighbor-
hoods of integrated public housing.. -

- Blacke have been excluded from many local boards and com-
missions to which the mayor and council make appointments.

Blacks have also been discriminated against in employment by
being excluded altogether from certain departments, and clustered
in lower paying jobs.

The city presently maintains a membership for the Columbia
City Manager in the all-white Summit Club, and on occasion has
conducted buginess there. At one time, the city also maintained
a membership for the city manager in the racially exclusive
Wildwood Country Club.

Because ' of the continuing effects of past discr;minatiqn,
Columbia remains essentially two societies, one black and one
white. Conseqguently, one of the critical problems faced by
minority candidates is the lack of access to the dominant,
numerically superior white community, As one black candidate,
E.J. Cromartie, explained during the trial of the lawsuit chal-
lenging at-large elections in Columbiac: -

In the white community, there's a tremendous
problem of access. . . .You have civic
‘organizations such as the Rotary, of course,
and .there are no blacks in the Civitan Club
. or the Summit cliub. . . .The political pro-
- cess 'is simply an outgrowth. . .of how we
live 80 | : _

In addition to the lack of access by black candidates, it
is difficult in Columbia for others to campaign effectively for
black candidates in the white community. The Fire Fighters
Agsociation got an adverse reaction in the 1978 mayor and council
‘elections in white neighborhoods urging voters to support a bi-
racial ticket. There was no comparable problem in black neighbor-
hoods. And when a black who was successful in the primary elec-
tion in 1972 ran in the general election, mailings were made
by the Democratic Party-to black registered voters, but not to
white for fear of “stirring'ﬁE;? bunch of persons to vete
against" the black candidate.

! cultural and social barriers erected by segregation con-

tinue significantly to impede black political opportunities and
deny mimority candidates white support. According to another
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.. the general election has

black candidate for city council, Franchot Brown:
We cannot depend, as voting practices have
proven in the past, on the white vote to
elect a Black candidate to city council.

‘- .That's it, and I'm not being raciet in
what I'm saying, and I'm certainiy not be-
ing anti~white or pro-black, I’'m speak-

“ing from the facts as they have proven
“themselves in past campaign results .82

~ Douglas McKay, an expert in the field of electoral geo-
graphy,’ conducted a study, based upon censis data, of the rela-
tionship in Columbia between socio-economic and class factors
and voting behavior. Race, he said, was “very significant” in
explaining voting behavior, and has continuing significance.83
In fact, becduse of the constant relationship between socio-
economic conditions, such as the race of voters, it is actually
possible to predict voting behavior in the City of Columbia,

;;'MEKBY'E*juﬁgment, at-lardge voting clearly disadvantages
acks, .. - - _ SR T

Earl Black, professor of government at the University of
South Carolina and author of Southern Governors and Civil Rights

51976).~conc1udea;that-the chances of a bhlack winning office
in the City of Columbia.are slim; - ' '

. They are not able to get that minimum
degree ¢f white support given very
heavy black support and given relatively
high black-to-white turnout,$4/
While blacks have actually won in the Democratic primary,
the importance of the primary in city politics has diminished,
Because of an influx of Republican, primarily white, voters,
an added significance, the consequence
of which “is that the size of the black vote is diluted when
~You move from Democratic primaries to the ‘general elections. "85/

Racial bloc voting, because of an "underlying cleavage
along racial lines,” is a "working aseumption as far as politics
in Columbia is concerned."™ ' "por many--it's most unlikely that
they are going to take seriously the question of whether they
vote for a black candidate or not,.™ 6 In Columbia, there is
a "typical pattern of widespread racial polarizat;dh.ﬂﬁlf There is
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a very strong reason to conclude that although
it is not impossible for black candidates to win,
it is unlikely, given the nature of the rules

of the game. The requirements that blacks have

a substantial minority of white .allies for
support puts ‘a very heavy -burden on black candi-
dates, and to this point in time, black candi-
‘dates in the city council races have not been
able to find the 30 percent or 33 percent of

the white voters that they need to win.

1Aftef';eviewing precinct returns for all city elections in which
blacks were candidates, Professor Black concluded that "at-

large elections of this type put black candidates at a severe
disadvantage, w68/

The districet court in the Columbia at-large challenge, ruled
for the defendants on March 24, 1981. It held that there was
"no evidence that blacks cannot be: elected under the present
system, 63/ and that the plaintiffs failed to prove racial
discrimination in the use of at-large elections. The court of
appeals affirmed on November 17, 1981.

In the meantime, a referendum was approved in December, 1981,
- providing for 'a combination of district and at-large voting

for the mayor and council. One of the menbers of the council

who opposed the referendum later acknowledged what to the courts
has seemed obscure. At-large voting in the_City of Columbia,

he Sald._“was a racial issue from day one‘uzgy.

(e} Moultrie, Georgié.

. Moultrie, Georgia has a long history of racial discrimina--
tion in elections. John Cross, the owner of a black cab company,
?ttemPtEd to register during the days of the all-white primary
in 1941-42, and again in 1943. On.each occasion he was denied
registration. »/Q/n one occasion they told three of us that it
wag too late in the day. You know, it was about four o'clock
-and_th?y just closed the window.“71 On another occasion in
1942, ‘tggy told us. . .we had to pay poll tax. . . .I was unable
to PaY-“-/. Cross finally registered in 1946 after a federal
court deelared unconstitutional Georgia's all-white primaries.

. Even then, Cross and every other biack voter in the City
of Moultrie eligible to participate in the Democratic primary
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were challenged in 1946 for not having proper voter registra-
tion qualifications., No whites were challenged. :

It was not until the Voting Rights Act of 1965 that any .-
significant number of blacks registered in Moultrie. prior to
the Act, as of December 19, 1962, only 1,117 blacks were registered
to vote in the entire county, 27.4 percent of the eligible
population. By contrast, 11,362 whites were registered, 71.1
percent of the eligible population,

Although the Democratic all-white primary has been abolished,
the legacy of party discrimination persists. As of 1976, no
black had ever served as an officer of the party, and only one
black had ever served on the twelve-member county executive
comnittee,

City elections were run on a racially segregated basis as
late as May, 1962. White voting booths were located "next to
the City Hall, and, ._,the Negro polling place in a booth. . .in
the fire department.“zg/ Voter registration lists were also
maintained on. a racially segregated basis. Neither segregated
voting nor segregated registration ended in Moult?iz/"until the
integration issue came up," during the mid-1960's, :

Not only have elections been conducted on a racially segre-
gated basis, but minicipal elections were traditionally managed
by the Moultrie Lions Club, an organization which excludes
blacks from its membership. Blacks were occasionally allowed
to assist with operating voting machines but the Lions Club
never permitted any blacks to certify voters or hold managerial
positions. The Lions Club still manages city elections, although
at the elections held in 1980, a black women's club was allowed
to assist the Lions. _

Moultrie also has an aggravated history of violating Section
tion 5, (8ee pages 44, 56, 61). '

The city council has traditionally been unresponsive to
the needs of the black community. One of the councilmen, Donnie
Turner, said that prior to the time he was elected to the council
in 1972, the "council was neglecting the black community, " par-
ticularly in paving, housing and other services. : .

Discrimination and inequality based upon race have charac-
terized virtually every aspect of public and private life in
Moultrie. Penal facilities were racially segregated until the
late 1960's. Law enforcement was racially segregated--the first
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black policeman was not hired until the mid-1960’s, apd even
then was not allowed to arrest whites. Jurids ‘were racially
exclusive, Housing for blacks is typically substandard and
segregated, Employment opportunities for blacks are depressed,
For example, in January, 1972, there were no blacks employed

in the city hall and only one "in a building adjacent to City
3[:1::111.3..":"'_E/'r The majority of blacks presently employed by the
council work as either garbage collectors or laborers. Clubs
and churches remain for all practical purposes as rigidly segre-
gated now as they were a hundred years age. Schools were not
desegregated until 1970, and then only after bitter, local
resistance, Blacks are substantially under-represented on
boards and commissions over which the city council has exercised

its appointment power. '

Black citizens asked the mayor and council in 1975 to
adopt a single-member district plan for elections to provide an
opportunity for black political participation. As John Cross
explained it: “"as' the present at-large system works in Moultrie,
the white majority cOBtrols the outcome of every single elec-
tion.... People get elected who are naturally more responsive
£o the needs of whites than they are to blacks."?Z/ The city
council, however, responded thit “the present system. . .had
worked properly for the entire history of the city" and declined

‘to make any change.
Cross and other bladks filed a lawsuit in which they claimed
that the at-large system of elections was unconstitutional. The
dist;ict court held on October 26, 1977, there were no barriers
“to present regiStration'and'the at-large system did not preclude
“effective'pa;ticipation“ by blacks in politics; “"the Constitu-
tion does not requiré that elections must be somehow arranged

that black votere be assured that they can elect some candidate
of their choice."79

On appeal, the Fifth Circuit reversed. It held there was
"substantiasl evidence tending tc show inequality of access;*
that plaintiffe *have demonstraged a history of pervasive dis-
‘crimination and, . .have carried their burden of proving that
past discrimination has present effects;" and, that "plaintiffs
have demonhstrated recent pervasive official unresponsiveness to
minority needs,."89/ 1hme case was sent back to the district court,

A sacond hearing ﬁas"held_On January 25, 1980. A major
element of the city's case was the election of a black man, Wesley
Ball, to eity council on May 22, 1979. Ball was'a 68~year-old
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retired formexr; waiter at the Colguitt Hotel in Moultrie. He had
a seventh grade education, had never run for office, nor had he
ever been involved in any political campaign, He ran against -
Wilson, the black incumbent, and Cook the white candidate who
had withdrawn from the 1978 election.

According to Cook, "most businessmen around. . . white
businessmen®” had supported Ball or Wilson because if they were
defeated by a white opponent, "the ward system would be more
effective to come in" and the city might lose 1ts lawsuit,8L/
"/T/hey wanted., . ,a black post, and they didn't. . .want me on
there for that reason. : .Said, let them two have it out. . . .
Ball and Wilson;ﬂﬁ&f : : -

After Ball won the election, someone put a sign on Cook's
pPlace of business: "got beat by a black man--business for sale-—
leaving town.“ ' .Ball himself said that race has always been,
critical in city politics, He testified that “the primary thing®
that had caused black candidates to lose in elections for the
City Council was race: "It's been on racial lines."8

“In addition to evidence of . “cuing" by whites to give the
appearance ‘of racial fairness to city elections, the plaintiffs
showed that: -the Lions Club continues officially to participate
in management ‘of city elections; as.recently. as. the 1979 elec—
tions, black voters were turned away from the polls by members
of the Lions Club; city officimls ceontinue to ignore Section 5
of the Voting Rights Act of 1965--an uncleared literacy test was
implemented in 1979 for new poll workers (presumably black) who
responded to a newspaper ad and volunteered to aseist the Lions.
Club in conducting city elections; and, the city;coun¢}1 fUtEd
in 1979 strictly along racial lines to retpin at-large elec-
tions without citing any non-~racial reasons supporting the
majority!s vote.

Following the rehearing, the district court.ruled once ..
again against the plaintiffs, concluding that the at-large system
in Moultrie was not discriminatory. The plaintiffs appealed.
The. Fifth Circuit, relying upon.city of Mﬂbilef h91d;that-Plain-
tiffs must prove unresponsiveness in order to.establlgh vote
dilution, and because the distriect court had found responsiveness
by the Moulttie City Council, a finding not permitted to be
reversed on the appellate level unless "clearly erroneous” the
plaintiffs were absolutely ‘foreclosed from obtaining any relief,
None of the evidence of direct discrimination was discussed or
even mentioned, It was simply deemed irrelevant.
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The plaintiffs have requested the Fifth Circuit to hear
the case en banc with all of the active judges rev;ewing the
decision, '

{f} Harris County, Georgia.

Black plaintiffs in Harris County, Gecrgla have alao bean
stymied By City of Mobile.:

Harris County is 45% black, but no black within living
memory has ever been elected to the Commission or any other
county office, Blacks did not register in the county until the
administration of Franklin Roosevelt. Some blacks voted at that
time, but for the next two elections, according to Willie Simp-
son, a long time resident of the county, "they dug some graves
there by the courthouse., . .sSome short graves and burned some
crposses st the crossroads.”

Prior to the Voting Rights Act, only 263 blacks were reg-
istered to vote in Harris County--8.5% of the eligible popula-
tion. By contrast, more than 100% of the eligible whites were
registered. Following enactment of the Voting Rights Act and
the suspension of literacy tests, by August 31, 1967, black
voter registration had increased to 1,119, but still only 36.,1%
of the eligible population. To the present time, black registra-
tion remains s&bstantxally depressed

Voter lists in Harris County were malntalned on a racial
basis until 1964-65. Many blacks did not register to vote in
the county simply because of their belief that their votes would
not be effective and because of their fears of retaliation,
economic and otherwise, by the white community.

No black ever served as a poll worker in Harris County until
1972. During that year, both the Department of Justice and local
black citizens requested the judge of probate, who runs county
elections, to appeocint blacks to these positions, In response to
the requests, the judge appointed approximately six blacks out
of approximately 38 persons to serve as poll workers for the
1972 election. The judge "received a phone call from a man who
identified himself as Barry Weinstein of the Civil Rights Div-
ision of the Department of Justice to which I said, who else
would Barry Weinstein work for. He laughed. He said I wae a
nice fellow."85/ At the next election in 1974, only one black
was appointed to serve as a poll worker.
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Prior to the 1975 elections, Willie Simpson, a black man,
went to the judge of probate and asked that blacks be appointed
as poll workers in the Shiloh area of the ¢ounty. The judge
sent Simpson to the chairman of the Democratic Party, but he
took no action. No blacks at all served as poll workers in
.the 1975 election. 1In 1976, there were two blacks appointed as
poll workers. No black had ever been appointed or served as
‘2 poll manager in any election in Harris County. :

In 1974, when the county first used voting machines, Willie
James Brown, a black resident, wrote to the judge of probate
asking that he take acticn to instruct citizens in the use of
the machines., Brown never received a reply. '

. No black has ever been an officer or member of the execu-
tive committee of the Democratic pParty of Harris County. The
chairmarn has indicated that he does not intend to take affirma-
tive steps to insure greater participation by blacks in Party

affairs, "I'm going to mind ny own business and I want every-
body else to do that,too,"86/ '

. Racial segregation has always been the way of life in Harris
County. The county jail remained racially segregated until
1975. Discrimination against blacks in jury selection has.been
chronic. Desegregation of schools was bitterly contested in
Harris County until 1970-71, when litigation by the Justice
Department and the threat of termination of funds forced the
adoption of a desegregation plan. - '

At-large elections are devastating for blacks because
of chronic bloc voting by whites, . Black candidates nearly
always run last or next to last in multi-candidate races in the
predominantly white precincts. That is true even if the black

candidates run well in the city of Hamilton, which has a sub-
stantial black population.

In the 1970 primary, for example, Walker, a black, carried
the city of Hamilton in.a three-way race for,county commission
_post number one, but came in dead last in the four predominantly
‘white precincts of Pine Mountain Valley, Skinners, Upper 19th
and Lower 19th., The pattern is repeated in other elections. 1In
1974, Bowen, a black, carried Hamilton in a three-way race for
post nunber one, He came in last, however, in Pine Mountain
Valley, Skinners, Upper 19th and Lower.19th, Blacks running
- for offices in Hamilton and Pine Mountain, two of the largest
towns in Harris County, alsc coneistently go down to defeat.
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' The present apportionment for the board was enacted by
the legislature in 1972. The grand jury in 1966 and 1972,
during the time blacks were excluded from its membership, had
recommendéed expansion of the commission to five or seven members
elected from residential districts at-large. - The state repre-
- sentative who introduced the act.followed the recommendation
of the grand jury. He also talked to people in-the county to
ascertain their wishes, but can only recall one black with whom
he discussed the proposed legislation. That black opposed the
at-large feature and favored a ward system,

As might be expected, ‘county government has been unres-
ponsive to the needs of the black community. For instance, from
October, 1963, to Novenber, 1975, the Commission exercised its
power to make appointments 98 times. In only three instances
were blacks nominated or appointed. - S -

Loval officials are either unconcerned ox- unaware of race
digcrimination and -its continuing consegquences, Commissioner
Raymond Reames, for example, said that the under-representation
of blacks on boards and commissions "does not concern me. It
should econcern them."82/ . other commissioners, George Teal and
Charles Knowles, were not even aware that racial segregation or
discrimination ever existed in Harris County., o

Knowles was unaware that no blacks were employed at the
courthouse; it "3idn't occur" to him that few blacks had been
appointed to serve on boards -and commissions: he was not aware
that schools were ever segregated in Harris County nor that
St?te laws ever. required segrégation; he was not aware that
Prisons and jailswere ever segregated and was largely unaware
‘of the condition of race relations in Harris County}

Teal, who had been'on the commission 34 years, didn't
remenber whether schools in Harris County had ever bean segre-
gated--at least not until after his deposition had been recessed;
he couldn't recall if penal facilities were racially segregated
-3t one time; he had no knowledge if public accommodations in
the county were ever segregated on the basis of race:; he couldn't
tecall whether a predominhant number of whites had been appointed
to boards and commissions; he knew of no statute or practice in
Harris County providing for separation of the races; he couldn't
recall whether blacks were ever excluded from the affairs of
the Demteratic. Party nor whather the  present members of the
Democratic' Committee were all white: he was not aware of whether
blacks worked at the polls during electicns. '
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. -problem™ that the black comxhuhity_might'have.8

The judge of probate was "not aware of ang/particular

3 Commissioner
- Knowles said no special needs or problems "had. . .been made

known to me by the black communityl"sg - His concern was that

~ . "all people are not responsive to the.government.ﬁﬁg/ " Commis-

- 8ioner Reames didn't "know of anY"llingexihg effects from
.. Begregation.31/ - ! : :

In jurisdictions like Harrie County, social and private
- contacts are crucial in the coperation of the political process.
Candidates rarely run on issues, The judge of probate's cam-
‘paigns have involved no issues and no platform. He has run on
his ‘“personality."92/ fThe success of candidates depends upon
friendships and personal contacts built up over the years, but
- because of the continuing segregation that exists in Harris

- County, black candidates have fewer opportunities than whites
to establish contacts in the majority white community.

When Brown ran for coroner in 1972, he failt unable to cam-
paign in the white neighborhoods because of an atmosphere of
racial prejudice, and as & result was unable to establish
- political alliances with the white community. He received
invitations to speak to black groups, but never to white groups
Or organizations, Since blacks were excluded from membership
in social-and civic clubs in Harris County, and because the
legacy of racial Segregation exists, opportunities for black
candidates to draw upon personal ties and connections in the
white community are severely limited, i

Brown and other Harris ‘County blacke filed suit in 1975,
alleging that at-large elections for the county government dis-
criminated against minorities, Following a lengthy hearing the
district court found the plan had neither the purpose nor the
effect of diluting minority voting strength. Subsequently, on
May 21, 1980, the Court of Appeals vacated the decision and
Sént the case back to the district court for Further considera-
-tion in light of city of Mobile, -

(g) Alabama,

~~ In 1964, ‘one year before tha enactment of the voting Rights
Act,. the Supreme Court decided Reynolds v. Sims,gg/ which’
applied the one person-one vote principle to the legislative

- apportionment of the State of Alabama. Reynolds was not a race

case, but its subsequent implementation eliminated ‘multi-member
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| districte in both houses of the Alabama legislature, allowing
.blacks to hold.office for the first timenainéeigecdﬁst?ugtion.

o Alabama, despite a state constitutional provision requiring
dicennial reapportionment, had failed to reapportion itdelf

for seventy years, resulting in rural domination of ‘the legisla-

ture. Following Reynolds v, Sims, Alabama adopted redistricting

. for: both. houses of the legislature, The district court approved

- the senate plan, despite use of at-large elections in the three

largest cities, but held the house plan unconstitutional because

of unjustified size deviation and because majority black counties

were lumped together with white counties creating at-large’ o

~ seats when single-member districts could- have been used. Reciting
the state's history of racial discrimination, it found the con-

-;c1u51°n.inascapable that some counties “were combined needlessly

~ for the sole purpose of preventing the election of a Negro

House member, *34 o S : :

.'Thélcoﬁrt ordered“ité own p1anwf6r the:Houae.into‘effect
and these two plans.were to be utilized until the state legisla-
ture had the opportunity to redistrict after the 1970 dicennial
censug., o . R ‘ _ LT

~Aft?f_th¢ Cenﬁ#ﬁ:nfhe Alabama legislature drew up un less
‘than f°ur,Plﬁﬁs..the.mos;_balanced of which had a devidtion of
24.28%.95 .'The ¢ourt rejected. all four plans: =
In sum, all four of the defendants' plans
., Are unacceptable gsince, in conjunction
. with their discriminatory effect, they °
.fall considerably short of guaranteeing -
. to each citizen of Alabama that his vote
"y .. . "is approximately .equal in weight to that
-~ of any other citizen in the Staté.f?ﬁ' .

__ The court adopted plaintiffs! plan, which used all single-
merher districts for both legislative houses, The defendants

appealed to the Supreme Court and the decision was summarily
affirmeda, 2? | o

 The district court subsequently said it wopld still con-
sider a;?eﬁﬁpqrtionmgntﬁglaanﬁiﬁfenacﬁ967£y {he state legisla-
ture. Such a plati‘was enacted,by the state:and after exteénsive
discovery and analysis by plaintiffs, . the court rejected it for,
among other reasons, failure .to prove the plan "racially non-
discriminatory."28/ 1he Supreme Court affirmed the district
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court, 99/ e implementatlon of single-member districts has
‘resulted in a state 1eg151at1Ve delegation with approximately
25 black members. ' .

(h) Pickens County, Alabama.

Elections for the Pickens County, Alabama, County Commis-
aion were held from single-member districts for the primary, but
at-large for the general election, This scheme was not unusual,
for Demucratlc Party primaries in Alabama determined the election
results, and’ primaries were restricted to white voters until the
late-1940's, The Democratic Executive Committee used the same
gingle-member district lines for its primary election for the
County Commiseion.

James Corder and Harry Western, black residents of the
county, filed suit on November 15, 1973. They contended that
the districts used for both bodies weré malapportioned, and. that
at-large voting in the general electiéns for the county com-
mission diluted their votzng strength. No black had ever been
elected to public offlce 1n Plckens COunty. S '

The dlstrict court ruled for the plazntiffs ‘on ‘January 23:
1975, on ‘the one pefson-one vote claim. The Board of Com--
missioners adopted new, properly apportioned districts for
primary elections, but retafned at-large voting for the’ geheral
elections, The plan was submitted to the ‘Department of Justice,
was approved by the Attorney General, and Subsequently apPrOVEd
by the court,

The Democratic Bxecutive Committee agreed to adopt the
districting plan of the Board, apportioning 8 committee members
to each of the county commission districts, and to be elected
only by mamhera of each dlstrict

The plaintiffs appealéd the use of at-large voting for the
Board of Commiesioners in the general elections. The reapportion~
ment plan for the Executive Committee, which d;dn‘t have general
51ect10n8. was not’ objectionable.

The plaintiffs' evidence of dilution from the use of at~
large voting included bloc voting, public and private employ- -
ment discrimination, higher poverty rates in the black community,
and black appointments to boards énly where required by fedéeral
grante or contracte. In spite of this -evidence, after two -
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remands for more fact-finding, the Court of Appeals fourid on

March 16, 1981, after the decision in City of Mobile, and almost

g years after the complaint was first filed, that the use of
at-large elections in the general elections was constitutional;ggg/

6. Rbn-ﬂécial Vote Dilution or Denial -

The requirement of proving invidious purpose in City of
Mobile has not, significantly, been applied when the group claim-
ing vote denial or dilution has been a non-racial minority.

(a) ‘Tuscaloosa County, Alabama.,

‘Residents of Tuscaloosa County, Alabama filed suit in 1974,
complaining that the practice of allowing residents of the City
of Tuscaloosa, which had its own school system, to vote in
county school board elections diluted their voting strength.

The Court of Appeals agreed and held that the double voting
scheme "impermissibly dilutes the voting strength of the county
electors and that the City of Tuscaloosa electors do not have

» substantial interest in the election of the county board mem-
bers that warrants the.il_:"right to partiéiﬁéte-"lol }}lthough
the case was decided after City of Mobile, the court did not
find that invidious purpose to dilute the vote of county resi-
dente existed, nor even suggest that it was necessary. The
voting plan was invalidated solely because of its adverse impact
upon the voting strength of courty residents,

(k) Walker County, Alabama. .

A challenge to "double-voting“ in Walker County, Alabama,
similar to that in Tuscaloosa County, was defeated because the
court found that city residents had a substantial interest in
county schools, based upon student cross-overs, shared facilities
and tax revenues.l92/ The case was decided in 1976, prior to
City of Moblle, but less than a month before Nevett v. Sides,
in which the Fifth Circuit held. that discriminatory purpose must
be shown to establish vote dilution in race discrimination
cases, There is no suggestion in the Walker County case,. how-
ever, that county residents-had to show invidious purpose to
establish dilution of their votes. :

100



() Tuscaloosa County, Alabama.

.Another lawsuit by residents of Tuscaloosa County, Alabama,
Presented the converse of a normal vote.dilution claim, -

Alabama law grants municipalities a police jurisdiction
zone, either a one-and-a-half or three-mile band outside the
city limits, in which the city may enforce ite municipal ordi-
nances, including various tax and inspection laws. Residents
living outside the city of Tuscaloosa filed a lawsuit in 1973,
challenging the right of the city to exercise extraterritorial
powers over them because they could not vote in city elections,
They 4id not seek the right to vote, only that they not be '
governed by officials whom they had no power to elect.

The lower federal courts denied relief and the p}éintiffs
appealed to the Supreme Court. It upheld the constitution-
ality of Alabamafs Pelice jurisdiction law.

According to a majority of the Supreme Court, the case
Presented no voting rights issues, since "a government unit may
legitimately restrict the right to participate in its political
Processes to those who reside within its borders, 103 ' The
issue was thus not whether plaintiffe weére properly excluded
from voting, but whether the statute bore'some rational ‘relation-
Ship to a legitimate state purpose. The court found that it did,

Alabama‘s police jurigdiétioﬁ'stét@te,
Snacted in 1907, was a rational legislative
response to the problems faced by the
Btate's burgeoning aitiea.iﬁg?

Nowhexre %n the,Court!s’ppinion, however, is there any sugges?ion
that plaintiffs' burden of showing a denial of equal protection

iqcldded,qny_elqgeht of proof of invidious purpose. '

7 Fixl_l Slate Laws

Full slate, or anti-single shot, laws are acknowledged’ as
;f?VO?iBQ majority race candidatgq,log__,Unaer a full slate
requirement, voters are required to vote for as many positions
8 there are to be filled in a particular race, rather than
only for the candidate or candidates of their choice., In races
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with fewer black candidates than positions to be filled,
minority voters are required essentially to vote against black
candidates by also voting for white candidates, thereby diluting
the effectivenese of limited, or single shot, voting.

(a) Rock Hill, South Carolina.

Voters in the 1973 Rock Hill, South Carclina Democratic
primary election for city council were instructed to "Leave 2-
Scratch 4," i.e., they were +o0ld not to vote a single shot
ballot. The previous year a feéderal court had found unconstitu-
tional on equal protection grounds the state's full slate law
used in connection with a numbered seat requirement for the
state House of Representatives. The Democratic Party, however,
had left its corresponding full slatg*rule untouched.

Ae a result of the ballot instructions, an undetermined
nurber of voters, principally those supporting a black candidate
C.G, Davie, cast a coerced second vote for an opposition candi~
date. Many of these second votes may have been cast for white
candidate 0. Hugh Rock, enabling him to be slected without a
runoff. Had it not been for the coerced votes, it is likely
_that Davie, the third highest vote getter, would have forced a
runoff, ' ' e S

Davis, in fact, had geared his entire.race to the strategy
of urging his supporters to single shot, i,e., to vote for him
and no other candidate,  Many of his supporters, however, voted
for an additional candidate because they felt to do otherwise
would void their ballots. | | ‘

losing candidates and voters filed suit to void the full
slate law and require new elections. Prior to trial the full
slate issue was settled by consent of the parties. ' The
defendants agreed in all future primary elections to design the
ballot so that it did not state or imply that voters must vote
for as many candidates as there were offices to be filled. The
defendants also agreed to notify each member of the sState
Democratic Executive Committee and the Chairman of each County
Executive Committee that pursuant to court order no ballot could
be used in any primary which difected or suggested the use of
a full-slate requirement, and that use of any such requirement
would create the risk of having the election declared invalid
and a new election ordered.
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. The plaintiffs abandoned their claim to injunctive relief
requiring new elections, R

(b} . Louisville, Georgls.

The City of Louisville, Georgia in . 1974 changed the method
of ite elections from pluraslity to majority. vote, adopted a
numbered post requirement, and abolished its anti-single shot
law. The legislation was submitted to the Attorney General
and he objected to the majority vote and numbered post reguire-
ments, but not .to the abolition of the anti-single shot law.

Local officials took the positibn that the objection had
the effect not only of blocking the majority vote and numbered
post requirements, but of reviving the anti-single shot law.

The anti-single shot law was enfdbrced until the state
Attorney General issued an opinion in 1980 that such provisions
were in violation of state law. ‘At the next elections, a black,
urging his supporters to vote single shot ballots, won a seat.
on the city council,

8. Restrictions on Registration and voting.

The abdlition of “tests or devices® by the Voting Rights
Act in 1965 removed the major barrier to black veoter registra-
tion. But vestiges of past discrimination remained.

(a) South:Carolina (disqualifying offenses).:. .

One of the provisions adopted at the South Carolina Dig-~
franchising Convention of 1895 was a law disqualifying persons
from veting upon conviction of certain offenses. The offenses
chosen, according to both contemporary and modern historians,
were those to which blacks were thought to be especially prone;
thievery, adultery, arson, wife-beating, housebreaking, and
attempted rape.: Such crimes as murder and fighting, to which
vwhites were thought to be as disposed as blacks, were significantly
omitted from the list, C o :

The statute was attacked in 1975 by Gary Allen, a black
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car dealer in Aiken. Allen had been convicted of the crime

of forgery in the state court and was struck from the voting
rolls for Raving committed a disqualifying offense. He contended
that the disfranchising statute was an unconstitutional crazy
quilts diseriminated on the basis of race; and, violated the -
Act of June 25, 1868, 15 Stat. 73, readmitting Seuth Carolina
inte the Union upon condition that it should never deprive any
citizen of the right to vote except as a punishment for crimes
made feloniesg at common law, :

The district court on June 13, 1979, ruled on the first of
Allen's contentions, holding that "South Carclina'es list of
dlsfranchLSLng crimes is so discriminatorily selected that it
is unconstitutional as a denial of egual protection.’

The state appealed and the Fourth @ircuit sitting en banc
reversed, It held that the statute was not facially unconstitu-
tional because Section 2 of the Fourteenth Amendment gave the
states unreviewable power to disqualify persons convic ted of
crime, It sent the case back to the district court to determine
whether the statute was enacted to discriminate against blacks.

Several days later, the Governor of South Carolina signed
into law an act amending the statute which had been enacted
by the legislature following the district court's opinien. The
new law, which is conceded to be constitutional, disfranchises
only those convicted of a felony carrying a penalty of five
years or more, and only during the time of service of sentence.

Allen Bubsgsequently flled a petition for wrlt of. cextiorari
with the Supreme Court asking that the unreviewed opinion of the
Court of Appeals be withdrawn and the complaint dismissed as
moot so that it would have no precedential value, Certiorari
was granted on October 5, ‘1881 and the judgment of the Court of
Appeals was vacated on grounds of mootness.

(b) South Carclinas (absentée ba1loting)

South Carclina allowed absentee balloting to several
classes of persons, including anyone "physically unable to
present himself at his precinct eén election day. "108/ The
Attorney General of the state issued an opinion that ? phrase

"physically unable” was limited to “health reasons,"™ and did
not include those whose employment prohibited them from going
to the polls. This interpretation of the statute was entirely
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consigtent: with the traditional state practice of making it as
. difficult to vote as pessible, - C . L

..., A group of.voters whose employment would take them .away
£rom the polls on .election day, .asked the federal court in 1972
te require election officials to issue them absentee ballots to
vote in the primary. The court granted plaintiffs’ motion for
a temporary restraining order and enjoined the party officials
from denying the .absentse ballots, . S :

Subsgequently, .the South Caroliné-Gennral-Assemb;y amended
State voting laws, allewing persons who would be out of their
counties of residence on election day because of their employ-
ment to vote absentee, This action.of the legislature, granting
the plaintiffs the relief they sought as a matter of state law,
mooted their federal lawsuit, - s

(é)q Wilcqx éounty, Alabama,

When black voters went to the polls in Wilecox County,
Alabama, to vote in the general :election .in 1972, some of them
met with discriminatory practices that were old and familiar,
Many precincts were located at private establishments, such .as
retail stores. The right to cast a secret ballot was unknown,
Voters were required to cast their ballots, if at all, after
marking them out in the open on feed sacks, store counters, etc.
White poll officials looked at the marked ballote hefore placing
them in the ballot box. Some black voters were denied a ballot
altogether because they refused to address poll officials as
"gir.v . L - S L

Black voters who had been registered by federal registrars
in 1965 and had since moved within the county were not allowed
- to vote at their new precincts because, according to local offi-
...clale, federal records could nct be altered. . Requests for absen-
tee ballots were held until the last possible day, so that they
would have tc be mailed back immediastely or they would arrive
too late to be counted.

The National Democratic Party of Alabama, a predominantly
black political party, nominated persone in 1972 for each of 21
constable positions up for election in Wilcox County. The job
of constable, not one of overwhelming importance, had been over-
loeked by the Democratic and Republican parties. By the time
the NDP filed its list of nominations, it was toc late under,
State law for other parties to add nominations.

105



Nonethelass, the county Demecratic Party placed on the
ballot the names of various people for. the positions of constable.
Not only was this in viclation of etate election law, but many
persons whose names were placed on the ballet had no knowledge
that this was being done and were not allewed to have their names
removed. As a result of this strategem, many of the black party
candxdates 1ost the election.

Suhsequantly, six black residents of Wilcex County filed
suit in federal court. On November 7, 1973, the court entered
a consent order which enJOLned all of the complained of prac-
tices .=

The defendants promised to promptly and properly process
absentee applications and ballots, explain the right and allow
the casting of challenged ballots, not place anyone's name on
a ballot without that person’s consent, not discriminate in
the selection of poll officials, make all feasible efforts to
locate polling places on public premises, provide privacy in
balloting and specifically instruct poll officials not to open
or view ballots prior to official counting, provide written
instructions to all poll officials, not discriminate in any
manner against black voters and candidates and make appropriate
changes on the voters list to reflect new precincts of those.
who moved within the county. '

(dj . Georgia.

Georgia, faithful to the Southern tradition of restricting
the franchise to white males, had a statute derived from the
common law that a married woman could not establish a domicile
for voting purposes different from that of her husband. Patricia
Kane, a former resident of New.Jersey, moved from that state in
1961, She later moved to Albany, Georgia, and tried to register
to vote, but was turned-away because her husband, a Marine Corps

officer assigned to. Albany, retained his legal residence in
New Jexsey,

Kane filed euit in federal court in 1973 contending that
the Georgia law discriminated on the basis of sex and deprived
her of the right to vote. A three-judge court {regquired at that
time to hear the challenge teo a statewide statute), entered an
order declaring the Georgia law unconstitutional. The Georgia
Code, it gaid, "in soc far as it establishes an irrebutable pre-
sumption that the domicile and residence of a married woman is
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that of her husband, and thereby prevents her from registering
' to vote in Georgia, viblates the nineteenth amendment of the
constitution of the United States."1ll/

{e) Tennesseée,

burstional residency requirements were a common method of
restricting the franchise to the supposedly more stable white
community and excluding migratory blacks. Tennessee had such a
law, i.e., residence in the state for a year and in the county
for three months. '

James Blumstein moved to Tennessee in June, 1970, to take
a job ag a law professor at the Univarsity of Tennessee in Knox-
'ville., Several weeks later he tried to register to vote, but
was turned down because he didn't satisfy the state's durational
residency requirement. He filed a lawsuit which made its way
to the Supreme Court two years later, The Court held the state
law unconstitutional. -’ o

Acknowledging that states may impose restrictions on the
franchise to assure that only bona fide residents vote, the
Court found that durational residency requirements do not sexve
that interest in the least restrictive manner. Rather, they
discriminate between newly arrived and long time residents, all
of whom are bona fide residents. The Court gave weight to the
provision of the Voting Rights Act which abolished durational
residency requirements for presidential elections. "/T/he con-
clusive presumptions of durational residence requiremenis are
much too erude. They ekclugf £00 many people who should not,
and need not, be excluded." 2

The effect of the decigion was to render invalid similar
requirements in many etates of the Union.

(f) Georgia.

After the decision in the Tennessee case, Dunn V. Blumstein,
a federal court held Georgia's_one year durational residency
requirement unconstitutional.ilQ? The state, however, continued
to administer a 1964 law requiring voter registration to be cut
off 50 days prior to election day. plaintiffs, who were denied
registration after the cut-off period, sued in federal court,
relying upon, inter alia, the Couxt’s language in punn, “that
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30 days appears to be an ample period of time for the State to
complete whatever administrative tasks are necessary.”=== =~ None-
theless, the District Court found 50 days to be “reasonable” and
dismissed the claim.élé/ The Supreme Court affirmed in a per
curiam opinion, stating that "the 50-day registration period
approaches the outer constitutional limits in this area;“ilé/

Georgia subsequently repealed the 1964 ststute and enacted
a 30-day registration cut-off period.

(g} Younq Harris, Georgia.

Challenging the registration of individual voters was a
common method of excluding blacks from the electorate and was
widely used after abolition of the all~white primary in the mid-
1940's, B more recent example of class-based challenges took
place in Young Harris, Georgia in 1980. S '

Prior to the August, 1980 primary elections in Towns County,
over one hundred long time residents filed a voting challenge
againgt 104 registered voters, all of whom were students at
Young Harris College. The sole evidence alleged of non-eligi-
bility was their student status, - :

The Board of Registrars scheduled hearings on the challenges,
whereupon the plaintiffs filed suit in federal court charging
that the board was applying an unconstitutional presumption of
non-residency to students in derogation of the right to vote,

The evidence at the federal trial showed that while the
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resistrars made some effort to determine residency by checking

car registrations, etc., this was .not done until after the board

"*had decided to go forward with hearings on the challenges. State
“.Jaw required that in order to schedule hearings, the board was
-requirved to find probable cause that the.person challenged was

' .notr d resident. The probable cause in this case thus was based

2 .

' solely on-student status.
e T

.. The district’ court entered a preliminary injunction on
Octobex 31, 1980 permitting all the students to vote in the
1980 general election, . :

. As the passage of the twenty-sixth amend-
ment makes clear, the college age popula-
tion is -expected to participate actively
in the government of this country through-
the exercise of their right to vote, If
by ‘an uneven application of electoral
requirements this right is denied them in
the formative stages of their growth as

_ responsible citizens en everyone will, -
s suffer as a resu1£.117 - g R

The case was concluded after the board of registrars
restored the students! names to the official voter registration
- list and agreed not to proceed withiany challenges based solely
on-student status. - - -, T | -

N Tt

. . . . L ‘:;; ‘ |
.Minoritiea may be éffec%ively exclﬁgeg from equal political
'PartiCipatian'bY 3ﬁéh'devi¢es'a? onerous .filing fee requirements
and candidate slating procedures, A remarkable example -of

exclusionary candidate’ slating exists in the City of Thomaston,
Georgia, - PR o - - S

(2) Thomaston, Georgia.

- Prior to 1979, Thomaston had never had a black to serve on
it 8 seven-membar City Board of Education. That was a  cornsequence
of its peculimr candidate or member selection system. ‘

v A e d v g
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In 1915, the Georgia General Assembly created the Board
of Education of Thomaston to operate a public school system for
the city. The 1915 statute absorbed the then existing R.E. Lee
Institute, a private academy whose charter required segregation,
into the public system and made R,E, Lee Institute's seven-mem-
ber, all-white board of trustees Thomaston's Board of Education
with powers of self-perpetuation. One new membexr was slated
and appointed each year by the incumbents to a seven year term,

A separate achool system existed “for colored youths”
known as the Thomaston Starr School.l8/ It was never the equal
of R.E. Lee Institute. The Starr School frequently opened
later than the white school and frequently closed earlier.

Ten years after the decision in Brown v. Board of Educa-
tion,i19/ the superintendent of schools "strongly” stressed the
need for keeping the black schools in a state of repair because
of “"the present situation in-Georgia.“lgg/ There was considerable
opposition to desegregation of schools. In 1956, the super-
intendent ceased deducting National Education Association dues

from teachers! checks, "since the NEA has taken a stand against
BEQregation.“lgl/ '

Because of the self-perpetuation method of choosing school
board members, no blacks were ever chosen, and certain local
white families in Thomaston dominated membership of the Board,
The Hightower family has placed six of its members on the Board;
the Adams family five; and the Hinson, Varner and Thurston
familles have each placed two of their members on the Board.

Suit was filed on May 23, 1979, by black residents of
Thomaston who charged that board member selection procedures
were discriminatory., Several months later, the Board elected
oneé of the plaintiffs, Rev. Willis Williams, to its membership.
Prior to Williams®' selection, blacks had asked the Board to

aliow ers of their race to serve, but no action was ever
taken. o

The District cCourt ruled against the plaintiffs, but on
Septenber 21, 1981, the Court of Appeals reversed. It held
that "this unique system for selection of the school board
that was operated in a discriminatory manner, together with the
self-perpetuation of thée Board of Education that originated
from an all-white board of trustees, is violative of the appel-
lants' rights under the Fourteenth Amendment."}22/ 1t invali-
dated the self-selection method and remanded to the district
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court with instructions to retain jurisdiction over the case
until a new system for selection is chosen, The defendants
have appealed to the Supreme Court, '

(b) Plorida.

Florida, like many other states, allowed for no other
manner to gain ballot access than to pay a filing fee of five
pbercent of the annual salary of the office sought. This long
standing practice discouraged all but mainstream, ™acceptable”
candidates and those affluent enough to pay the filing fee
regardless of the seriousness of the1r candxdacy.

Several aspir;ng candldates .challenged: the fee system in
1972. 'The federal court, relying upon a prior Supreme Court
decision involving f£iling fees, held that, while the five per-
cent filing fee was itself valid, %the State must provide an
alternative méthod of obtaining a place on the ballot that does
not involve the payment of a substantial sum of money to the
State, *123/ p interim remedy had been imposed for the impending
1972 elections, allowing candidates for office who were unable
to pay the filing fee to petition for inclusion on the ballot. by
cbtaining signatures of registered voters. The number of signa-
tures varied, depending upon whether the office was statewide
or local and the population of the relevant district or county.

 Plaintiffs took a partial appeal to the Supreme Court,
arguing that since 91 percemt: of the filing fee went unencumbered
to the political party (and the party did not finance primaries),
the fee was not justified by any compelling state interest,
They also challenged the district court's remedy to the extent
that it required candidates in multi-mewber districts to gather
up to six times the numbers of signatures (in a six member
distrlCt) than a candidate in a single*member district.

The Supreme Court vacated the judgment of the three—gudge
district court and remanded for consideration -in light of three
intervenln? candldate quallfication cages from Texas and Cali-
fornla,____ _

Six weeks later the Florida legislature enacted a PEtltlcn‘
ary statute setting the number of signatures for state-wide
office at 115,000 and more than doubling the number formerly
required for local offices, The five percent filing fee for
those who could afford it was retained. : :
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The district court sustained the new statute. as not uncon-
stitutionally burdensome, including the requirement of multi-
member district candidates having to gather up teo six times the
number of signatures required of a single-member district candi-
date. Plaintiffs again appealed but the Supreme Court affirmed
without opinion.

{c) Verhonburg, Géorgia.

Georgia law provides that write-in candidates must file
notices of their candidacy 20 days prior to the election, 1In
the May, 1978 election for the four commissicner positions in
the town of Vernonburg, Georgia, four residents ran a write-in
campaign and received more votes than the incumbents.

A critical local issue at the time involved city zoning
supported by the incumbents, which generated strong-—-and adverse--
voter interest immediately prior to the elections. Election
officials did not initially certify the results but after
several days declared the incumbents the winners because the
four write-in candidates had mot filed notices that they would
be write-in candidates as required by state law. '

The four write-in candidates brought suit challenging the
constitutionality of the notice of write-in provision on the
grounds that it served no useful state purpose. On May 19,
1980, the court sustained the statute, finding it had a rational
basis, serving to protect the electoral process from last minute
distortions andiinsuring that issues would be aired prior to
the election.

(d) Mississippi.

In traditionally one party states, such as Miesissippi,
winning the Democratic nomination was tantamount to election to
office, As a consequence, denial, of party affiliation was for
all practical purposes denial of access to the ballot itself,
It was for this reason that the Supreme Court declared the all-
white primary unconstitutional in 1944. Restrictions on party
affiliation and party name, however, have continued into more
recent years, with equally severe impact upon blacks.

Following political party delegate challenges in 1964 and
1968, based upon, among other things, the exclusion of blacks,
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the National Democratic Party recognized ‘and isened its convern-
tion call to a predominantly black political party in Mississippi,
This party (known as the Loyalists), with its chairman Aaron
Henry, was a successor to the Freedom Democratic Party. It also
considered itself the successor to the Democratic Party of Missis-
sippi, and attempted to register its officers with the secretary
of state and generally to conduct political party business. The
secretary of state considered this party ‘a legal non-entity and
continued to regognize the Democratic Party of Mississippi

{(known as the Requlars} which the National Democratic_Pa:ty had
.found to.diseriminate against black citizens.

Aaron Henry found his party faced with numerous legal
cbstacles, A state statute required political parties to register
with the secretary of state, but in order to register, the
party had to conduct precinct meetings at the polling places.

Many polling places were owned by private persons, were located
at segregated clubs, all-white ¢hurches, and even private car-
ports. The state took the position that it could not provide
acceas to these polling places since they were private property
and because Aaron Henry's party was not registered.

Additionally, the party registration statute prohibited any
feW party from using any part of ‘the hame of a party already
registered. Any form of the term "Democrat” was already
registered by Aaron Henry's opponents.

Aaron Henry's party conducted precinct, county, congressional
and state conventions as best it could in preparatien for the
1972 National Democratic Party Convention. Thereupon, they and
the National Party were sued in federal court by the Democratic
Party of Mississippi (the Regulars), The Regqulars sought to
enjoin the National Party from doing business with the Loyalists,
-gought to be allowed to attend the 1972 convention; to recover
any money the Loyalists had raised by the -use of the name
“Democrat;"fand-essentially wanted to put the Loyalists out of
business, - - Y - o

The district eourt refused to issue any injunction, but
4id remand the Regulars to a convention delegate challenge
before the National party.’ This challenge wids rejected and the
Loyalists were again seated at the 1972 convention. The district
court diq, however, find the Loyalists to have no legal existence

-and no right té 'the Democratic Party name.

A1l parties appealed. The Court of Appeals for the Fifth
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Circuit reversed the District Court saying:

/M/e believe that the state's attempt to
deprive the Loyalists of the opportunity
to describe themselves on the ballot as
part of the Democratic Party is an uncon-
" stitutional and impermissible restraint on
the lLoyalists' constitutional guarantees
of free association.126/ ' : '

In 1976 the: two stéte parties meréed and a cbnsent agréement,
based upon the invalidation of the party registration statute,
was entered by the court.

10. Majeority Vote Requirements

Majority Vote-requirements have been routinely cobjected to
by the Attorney General in Section 5 proceedings, and have drawn
& higher percent of rejections than almost any other voting
change. Constitutional litigation, by contrast, has not proven

to be nearly as effective in blocking the identical voting
requirement. : :

(a) Georgia.

In 1964, a year before enactment of the Voting Rights Act,
Georgia enacted a statute which required a majority vote in
Congreseional elections. Andrew Young and Julian Bond filed a
lawsuit in 1971 before the next regularly scheduled elections
charging that the law was racially discriminatory. The reason
for filing suit in advance of the elections was to insure an
-orderly, non-disruptive decision., But the federal district
court found the eomplaint too speculative and not ripe for
adjudication: “We deo not know what Congressional races /the
plaintiffs/ seek to enter or vote in, how many candidates will
be in each race, and whether those candidates will be white,

black, or members of some other minority,"127/ The Supreme Court
affirmeq, . . L

There is little doubt that had the maﬁority vote requirement

. Deen apacted after 1964, it would have been objected to under
:Sectlan 5. _ o - L o

£
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11. Protection of Voting Rights by State Courts.’
State courts have a generally uneven record of enforcing

minority voting rights, making even more critical the continuation
of existing federal protection.

(a) Tuscaloosa County, Alabama.

In 1971, the State of Alabama enacted a local law applying
to Tuscaloosa County, Alabama, which required the Board of
Registrars to conduct Saturday registration once a month during
October through January, The Board refused to comply with the
state law.

The League of Women Voters, concerned about the regtrictions
on opportunities for voter registratlon, partiCularly‘of blacks
and daily wage earners in the county, brought suit againsf y
Board to require’ it to conduct registration on Saturdays.

Since the suit sought’ to enforce a statée law, the complaint was
filed in state court. The state courts, however, denied relief,
The Alabama Supreme Court said that "a thing may be within the
letter of a statute, but not within the meahing; ot within. the
meaning, but not within the letter.” What that meant was that
although the law said registration had to be conducted on
Saturday, the Tuscalcosa County registrar didn't have to do it.

{t) Edgefield County, South Carolina.

Blacks in Edgefield county, South Carolina got enough -
names on a petition to reguire the calling of a' reéferendum’
whether the county government should abolish at-large votlng
in favor of single member districts, No black has ever been
elected to the county council running at-large, Local officials
refused to call the referendum, and the state courts declined
to grant any relief, The Supreme Court of South Carolina said
the signatures hadn't been leed in time to give “reasonable
_notice® of the elect:l.on,l29

Ae} Wadlevy, Geongia;"
In Wadley, Georgla, a black lost an election to the white

incumbent by only 4 votes. He filed a state election challenge
and showed, among other things, that more votes were ocounted
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than people had voted, and that 12 absentee ballots had been
cast in violation of state law. The state courts declined to -
set aside the elections on the grounds that the inconsistencies
or violations were "mere irregularities."13°

(d} clay county, Georgia.

State election challenges on behalf of blacks in Clay
County were similarly dismissed on the basis that violations of
state law in issuing absentee ballots--which provided the
margin of victory for 2 white candidates--were "mere irregular-
ities,’

(e) Greenville, Georgia.

At least one election challenge by a defeated black candi-
date was successful, Tobe Harris in Greenville, Georgia. A
state court set aside the election in which Harris lost by 2
votes after finding that the returns of the election and the
ballot box were mishandled after the votes were tabulated, that
votes were improperly counted, that the city failed to comply
with state election law, and that non-residents had voted.

Shortly after the ruling, three blacks were charged with
election law violations, two with having voted but not being
residents, and a third with assisting his illiterate parents in
voting without getting prior approval from election officials,
No charges were brought against any white election officials,
in spite of the findings by the trial judge that official mis-
conduct had occurred, Charges were all eventually dismissed
after the three black defendants filed motions to gquash based
upon selective racially motivated prosecution.

(£) Talladega County, Alabama.

A common campaign practice in Alabama has always beéen to
distribute handbills or facsimile ballots with particular candi-
date's names marked. Emmet Gray, a black sckool teacher from
Talladega County, had such handbills in his posgession when he
was arrested by local police on the June, 1974 primary election
day,  He was charged with violating state law which made it a
crime to do any number of constitutionally protected activities
on election day, including soliciting votes and "passing our
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491_/ sample ballots that were marked for certain candidates. w132/
The racial impact, if not the purpose, of such bans on election-
eering is apparent. Gray was convicted by a local jury, fined
8500, sentenced to two months hard labor, plus 167 days for pay-
ment of the fine and 40 days for the costs, :

He appealed, claiming the state statute was unconstitutional.
The Supreme Court of Alabama avoided that issue, fln&ing that
the proof (that he possessed the handbzlls, talked to klack

voters) was insufficient to conv1ct The statute has since been
repealed
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CONCLUS TONS AND RECOMMENDATIONS

1. Section 5 of the Voting Rights Act of 1965 should
be continued. '

Racial minorities have made progress in office holding and
voter registration since enactment of the Voting Rights aAct,
but as this report documents, there is still widespread resis-
tance to equal political participation. Resistance has included
the continued enactment of discriminatory voting procedures,
pervasive, widespread non-compliance with Section 5, including
the non-submission of changes and disobedience or evasion of
objections from the Attorney General.

Conversely, there is no evidence that jurisdictions covered
by Section 5 have made voluntary, constructive efforts to
eliminate discriminatory election procedures, such as at-large
voting or majority vote requirements, or otherwise facilitate
ninority political participation. BAmeliorative changes that
have occurred have been the result of enforcement of Section 5
or traditional federal lawsuits. The record shows that pre-
clearance is still needed to safeguard the equal right to vote.

Affirmative litigation is not an acceptable alternative
to Section 5 in blocking discriminatory changes in voting.
Litigation places an enormous burden of expense and delay upon
minorities, .and its results are inconsistent. It is incon-
ceivable that the more than 800 voting changes objected to by
the Attorney General under Section 5 could all have been chal-
lenged in traditional, local lawsuits, or if challenged, that
plaintiffs would have invariably prevailed., Section 5 is
inexpensive, efficient and has insured reliability in decislon
making, It should be continued,

2. Congress should strengthen enforcement of the Voting
Rights Act by: (1) giving the Attorney General the affirmative
duty of monitoring state and local election law changes and
reguiring pre-clearance:; and (2) by providing damages in favor
of aggrieved persons for failure of local officials to comply
with the Act.
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Sectlon 5 enforcement has relied primarily upon voluntary
',compliance by covered jurisdictions. As this report documents,
many jurisdictions have ignored Section 5, while the minority
community lacks the resources adequately to police voting rights
violations. In order to insure ccmgllance with pre~clearance,
the Attorney General should be given the affirmative duty by
Congress of monitoring state and local election law changes in
covered jurisdictions and requiring pre-clearance.

- The Voting Rights Act should also be amended to prov1de
_damages in favor of aggrieved persons for failure of local
officials to comply with the Act. The criminal sanctions
presently contained in the Act have never been used, and have
thus had no detgrrent effect on voting rights violations. The
addition of a damage provision enforceable by aggrieved persons
would provide a strong, new incentive to local officials to
comply with the law and escape financial liability.

Under the present Act, the victims of voting rights viola-
tions are without an adeguate remedy. The plurality winning
black candidate, for example, who is defeated in an uncleared,
1llegal runoff, has no remedy other than to enjoin future use
of the change and seek nhew elections. There is no way he oxr
she can be compensated under the present law for the exclusion
from, office. An amendmént of the Act to allow the victims of
voting rights violations té recover damages would close the
pPresent gap in the law, act as a strong deterrent to violations,
and would further the intent of COngress to insure equalltY in
voting.

3. Section 2 of the Voting Rights Act should be amended
to clarify the original intent of Congress that alectlon pro-
cedures are unlawful which have a discrlmlnatory purpose or
effect.

The legislative history of the Vbtlng Rights Act makes
clear that Congress intended for Section 2, in par. 4 Mia with
Section 5, to prohibit election practices which have a dis-
crlmxnatory effect regardless of their purpose, A plurality of
the Supreme Court in City of Mobile, however, concluded that
Section 2 is co-extensive with the Pifteenth Amendment and pro-
hibits only puxposeful discrimination., The proposed amendment
to Section 2 would thus merely clarify the original intent of
Congress.
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Prior to city of Mohile, a viclation of Section 2 could be
established by circumstantial andother evidence, including the
effect of the challenged procedure, -Amendment of Section 2 would
essentially restore the law as it existed prior to the City of
Mobile decision, by providing that'direct, or “smoking gun,"
evidence of purpose is not required for a statutory violation.

As this report demonstrates, election practices, such as
at-large voting, that were enacted prior to the effective pre-
clearance date of Section 5 continue to explolt past discrimina-
tion and effectively exclude minorities from the political process.
Since City of Mobile, however, it has become increasingly 4if-
ficult and sometimes impossible successfully to challenge these
pre-Section 5 practices. Local officials invariably deny that
they discriminate, and it is,geqeraily impossible to find other
direct evidence of racial purpose. The amendment - of Section 2
would insure that statutory challenges t¢ discriminatory voting
procedures would not have to meet the highly artificial and
unrealistic burden of proof required for constitutional challenges
by City of Mobile.

Some lower federal courts, since City of Mobile, have held
that minority plaintiffs must meet the threshold test of showing
that elected officials.are unresponsive to their needs in order
tc establish a violation of voting rights. _Unresponsiveness is
a highly subjective standard that invites impressionistic-—and
often unreliable-—decision making. For example, does the paving
of a.road in a black neighborhood after decades of neglect pre-
clude a finding that elected officials are unresponsive to the
needs of the minority community? Some trial courts have answered
that question in the affirmative, and their decisions have been
shielded from meanifigful review on appeal by the "clearly
erronecus” rule. : L

It is’ difficult to draw an objective, principled distinction
between at-large voting in Burke County, Georgia, held to be
unconstitutional because the trial judge found, inter alia, that
local officials were unresponsive, and at-large voting in
Moultrie, Georgia, held to be constitutional because the trial
juagg‘annd as a threshold matter that local officials were not
unresponsive., Both jurisdictions have essentially identical
histories of race discrimination and at-large voting has the
same effect of excluding blacks from local politics. The indivi-
dual facts may vary, but the underlying significance of race,
and at-large voting, in each jurisdiction is the same,
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Not only do. current litigation standards insure inconsis-
tent results in basically identical cases, but the requirement
of proving unresponsiveness resurrects the discredited separate,
but equal, doctrine of Plessy v. Perguson,l and applies it to
voting rights, As long as a jurisdiction provides equal services
to its racial minorities, the Plessy equivalent of equal rail-
way accommodations, it may retaxn a separate, or racially exclu-
- 51ve,e1ectora1 scheme. - h

The emPh351s by some courts on responsiveness, or provision
of services, is simplistic. To paraphrase Chief Justice Warren,
who rejected for the Court in Brown v. Board of Bducation a
similar notion that equal schools meant merely equal "buildings,
curricula, quallfzcatlons and salaries of teachers and other
'tangible’ factors, " a racially exclusive electoral system
"generates a feeling of inferiority as to their Zblackﬂu/ status
in the community that may affect théir hearts and minds in a
‘way unlikely ever to be undone.ﬁg/ Stated differently, equal
Cpolitical participation means vastly more than garbage collec-
tion and street: pav1ng.- It means an equal opportunzty to elect
representatives of one's choice to office.

The provision of a purpcse or effect standard in Section 2
would avoid the use of subjective, impressionistic factors and
establish in their stead an objective, reliahle test for viola-
tlons of voting rights. o =

NOTES .

1. 163 U.S. 537 (189%).
2. 347 U.S. 483, 492, 49 (1954)
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INDEX OF CASES BY JURISDICTION

ACLU voting rights cases discussed in this report are
listed below by jurisdiction. Appropriate page numbers follow
each citation. Asterisks indicate cases co-sponsored by other

organizations. A plus (+) sign is a case in which the ACLU
appeared as amicus. _

Alabama

Reynolds v. Sims, 377 U.S. 533 (1964); Sims v. Amos, 336 F.
Supp. 924 (M.D.Ala. 1972), 365 F.Supp. 215 (M.D.Ala. 1973)
{three~judge court). -p. 97. ' -

Alabama Democratic and Republican Parties: MacGuire v. Amos,
343 F.Supp. 119 {M.D. Ala. 1972) (three-judge court) and Vance v.
United States’ {D.D.C. Nov. 30, 1972, No. 1529-72) (three-judge

court). p. 55,

Choctaw County: Williams v. Ezell, 531 F.2d 1261 (5th Cir.
1976).. p. 72.. : _

Fairfield: Nevitt v. Sides, 533 F.2d 1361 (5th cir. 1976), 571
F.2d 209 (5th Cir., 1978}, cert. denied, U.S. . 100 8
Ct. 2916 (1980). p. 71.

Pickens County: Corder v. Kirksey, 639 F,2d 1191 (5th Cir.
1981} ; 625 F.2d 520 (5th cir. 1980); 585 F.2d 708 (5th Cir.
1978). pp. 43,71,99,

+Prattville: Medders v. Autauga County,'civ. No. 3805-N (M.D.
Ala.}). p, Bl, . . _

Sunter County: Sumter County Democratic Executive Committee v,
Dearman, 514 F.2d 1168 (5th Cir., 1975). p. 55.

Talladega County: Emmet Gray v. State of Alabama, 315 So. 2d
612 (1975). p. 116.

Tuscaloosa County: League of Women Voters of Alabama v. Renfro,
2920 So0.2d 167 (1974). p. 115.

Tuscaloosa County: Phillips v. Andress, 634 P.2d 947 (5th Cir.
1381). p. 100.
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Tuscaloosa: -Holt Civic Club V. Clty of . Tuscaloosa, 439 1. S 80
(lB?SI; p. 10i. . R :

Walker County: Creel v. Freeman, 531 F.2d 286 (Sth Clr 187s6),
-gerts den,, 429 U.8. 1066 (1977).. p.. 100. ‘

wilcox Countys Threadqillsk.”soﬁnér, No. 7475-72-P (S.D.Ald.).
p. 105, : _

rlorida - . | - o

Bush v. Sebesta and Fair v. Taylor, 3592 F.Supp. 304 (M D. Fla
1973}, vacated, 416 U.S. 918 (1974), aff'd 423-'04.8, 9?5 (1975) .
p. 111.

Georgia

Bond V. Fortson, 334 F. Supp. 1192 (N D. Gai }(three judge court),
aff'd, 404 U.S. 930 (1971). p. 114.

Burns v. Fortson. CLV No . 17179 (N.D. Ga, ., Sept. 27 1972),
aff'd d 410 U.s. 686 (1973). p. lO? -
Albany* Kane v. Fortson, 369 F. Supp 1342 (N.D. Ga 1973)
(three-judge court) - 106.

*Burke County: Lodge V. Buxton, 639 F.2d 1358 (Kth cir. 1981),

prob. juris. noted sub nom. Rogers v. Lodge, U.s.___, 50
U.S.L.W., 3244 (Oct. 5, 198l). p. 82. )

Calhoun County- Jones v. Cowart, Civ. No. 79-79 (M.D.Ga.)
p. 42. = Shia

Camden County: . In re Camden County, Georgla, Sectlon 5 SmelS—
sion, August 4, 1978, p. 57.

'Clay County- ‘Davénport v. Isler, Civ. No. 80-42 (M.D.Ga. 1980) ;
Richardson v. Crozier, Civ, No. 33-80 and Ricks v. McKemie, Civ.
No. 34-80. (Superior Court of Clay County, 1980) pp. 42, 116.

Coffee County: Douglas: NAACP of Coffee County V. Moore, Civ.
No. 577-25 (§.D.Ga.}. Py 76.

Covington: In re City of Covington, Georgia, Section 5 Submis-
sion (August 26, 1975). p. 45.
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~

DeKalb County: DeKalb County League of Women Voters, Inc. v.
DeKalb County, Georgia, Board of Registrations and Elections,
494 F.Supp. 668 {(N.D.Ga. 1980) {three~judge court). ©p. 54.

Dooly County: McKeﬁzie Q. Giles, Civ. 79—43,(M.D.Ga.}. pp.42-48.

Early County: Brown V. Scarborough, Civ. No. 80-27 (M.D.Ga.) .p.42.

Greenville: Mulvey v, City of Greenville, Civ. No. 76-246
(Superior Court for Meriwether County, July 7, 1%76). p. 116.

Harris County: Brown v. Reames, 618 F.2d 782 (5th Cir, 1980).
pp. 48,94, : _

City of_dackson: Brown v, Brown, civ. ﬁb.ISl—IQB-MAC (M.D.Ga.}.
pp- 45,53. .

Kingsland: Haywood v. Edenfield, Civ. No. CV 281-142 (8.D.Ga.).
pp. 51,52,

Meriwether County: State v. Alford, Crim. No. 1068, Page 178
(1976); State v, Ford, Crim. No. 1074, Page 179 {1976); State
v, Varner, Crim. No. 1091, Page 182 (1976). . 116.;

Miller County: Thompson v, Mock, Civ. No. 80-13 (M.D.Ga.)
PP. 42,49. PR

Mitchell County: Cochran v. Autry, Civ, No. 79-59 (M.D.Ga.).
p. 50. S .

Morgan County: Madison: Butlermv. Uﬁaérwqu,‘Civ.'No. 76-53
{M.D.Ga.). pp. 42,76. o . o

Moultrie: Cross v. Baxter, 604 F.2d4 875 (Sth Cir. 1879}, on
a%geal after remand, 639 F.2d 1383 (5th Cir., 198l). pp. 4%,56,
61, 90.

Newton County: Board of Commiésioners'and Board of Education,
Section 5 Submission, January 29, 1976. p. 42.

Peach County: Berry v.'Ddiés;:Civ. No. 76-139 (M,D.Ga.).
pp. 52,76.

Pike County: Hughley v. Adans, Clv. No. C80-20N (N.D.Ga.), on
appeal, No. 81-7068 (bth Cir.). pp. 49.,59.

Putnam County: Bailey v. Vining, Civ. No, 76-199-MAC (M D.Ga.).
. 83,
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St. Marys: Foreman v. Douglas, Civ. No. cv281-143 (5.D.Ga.)}.
" EEv '46‘51- .

Seminole County: Williams v. Timmons, civ. No. 80-26 {(M.D.Ga.)-
p. )

"sumter Cédnty1{ﬁoardiof~5ducétioﬁi:'7Jﬁdsod Bdge et al. v,
Sumter Céunty School District, et al., Civ. No. 80-20-AMER
{M.D.Ga.}). p. 58.

Sumter County:; Americus: Wilkerson v. Fergusod;“éiv; No. 77-30-

AMER (M.D.Ga.). pp. 45, 56, 75.

“Terrell County: Dawsen: Holloway v. Faust, Civ. No. 76-28
. {M.D.Ga.) " and Holloway v. Raines, Civ. No., 77=27 (M.D.Ga.)
LoPpRp. 46,51,76. : .

Thomaston: Searcy v. Hightower, Civ. No. 79-67-MAC. (M.D.Ga.,
June 27, 1980). p. 109. T o

Thomson: McDuffie, County: Bowdry v. Hawes, giv, Nb.flzeflgs
{s.D.Ga. Jan. 3, 1978). pp. 60,72,76. ' o

Tifton:  Washington v. Brown, Civ. No. 77-35 (M.D.Ga.). .
E' 571 . ’ - I

Vernonburg: James v. Falligant, No. C.V. 479-199 (5.D.Ga. May
13, 1980). p. 112. | '

Wadley:  Johnson v. Rheney, Civ.,ﬁo,ﬂ?arlo (Superior Court of
Jefferson County, 1980), on appeal, 245 Ga. 316 (1980). p. 115.

_--#Wayﬁesborp: Sullivan v. Deleach, civ. No. 76-238 (s.D.Ga.
' Sept. 11, 1977). pp. 59,76. o -

Yoﬁng Harris: Pinney v. LeTourneau, F.Supp. ’ C;Vf No.

Mississippi .

Riddell v. The National Democratic Party and Aaron Henry, et,
al., 344 F.Supp. 908 (3.D.Miss. 1872), reversed, 508 F.2d 770
{(5th Ccir. 1975). B. 112, ' .
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North Carolina

*Henderson: Hatton v. City of Henderson, North Carolina, No. 75-
206l (4th cir. June 3, 1976) {unreported). p. 80.

*Lumberton: Canady v, Lumberton City Board of Education, Civ. No.
80-215-C1V3 (E.D.N.C. Oct. 15, 1981), grant injun. pend.
appeal, __ u.S.__, 102 S.Ct. 484 (198D, pp. 53, 72,

South Carolina

Allen v. Ellisor, Civ. No. 75-1411 (D.S.C. June 13, 1879), rev,
and remanded, F.24 (4th Ccir. Jan. 6, 1981), cert. granted

U.S. » 50 U.S.L.W. 3244 (Oct. 5, 1981). p. 103.

Bly v. Mcleod, Civ. No. 72-988 (b.s5.C.). p. 104.

Columbia: washington v. Finla&,'civl No. 77-1791 (D.S.C.
March 24, 1980), F.24 (4th Cir. Nov., 17, 1981). p. B6.

Dorchester County:"DeLee v. Branton, Civ. No. 73-902 {D.S5.C.).
Et 61- )

Edgefield County: McCain v. Edwards, 272 S.c. 539, 252 §.E.2d
924 (1979). p. 115.

Edgefield County:“ McCain v. Lybrand; Civ. No. 74-281 (D.8.C.).
Pp. 47,59,84.

Lee CQuhty: Lloyd v, Alexander, civ;"ﬁb.-74-291 (b.8.C.).
p. 78. -

Rock Hill: cCleveland v. Reese, Civ. No. 73-1618 (D.S.C.). p, 102.

Tennessee

Dunn v. Blumstein, 405 U.S. 330 (1972). p. l07.

Texas

* Kleburg County: McDaniel v. Sanchez, U.S. , 101 s.ct. 2224
(1981). p. 62.
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This report proves, through the accumulated evidence of
ACLU lawsuits, that voting discrimination has not disappeared.
Many local governments have blatantly and repeatedly ignored
the requirements of the Voting Rights Act and instituted new
voting procedures that are discriminatory and illegal. Discrim-
inatory voting practices adopted before the passage of the Act
have practically become immune to challenge. The report’s
conclusions are inescapable: The Voting Rights Act of 1965
must be extended and its provisions strengthened. Equal voting
rights are nothing less than an essential condition for racial
equality itself.
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