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UNITED STATES 
FOREIGN JNTELLIGENCB SURVElLLANCE COURT 

~ASHINGTON, D.C. 
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BUREAU OF INVBSTIOATION FORAN 
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· On this 4ate, the Collrt ted th t~ :r ti ti order diroctlng 

- to produce bis op.inion oxplaim 
the Court's decision to issue the reque!b1cd production order. with earphasis on the Court's 
determination that the application demonstrates ~le grounds to beli~ that the widcrlyiag 
investigation is "not conducted soldy upon the basis of activities protected by the first 
amendmem," as rcquin:d by 50 U.S.C. § 1861. 

A. St.tntorv Reapirements 

Section 1861 pemrits the Federal Bureau of Investigation ("FBf') to make an application 
to this Court fur · 

an order requiring the production of any tangible thinp (including boob, records, 
papers, documents, and other items) foI an investigation t-0 obtain foreign 
intdligeocc inmrmation not concerning a United States' pa:son or to protect 
against int.emational terrorism or clandestine int.clligcncc aQtivities, provided that 
such investigation of a United States person is not conducted solely upon the basis 
of ~ties protected by the first amendment to the Constitution.1 

SO U.S.C. § 186l(a){I) ... An investigation conducted under [Sc:ictioo 1861J shall •.. be 

1 FISA defines "United Stares pcnon" in pertinent part as .. , citizen of the United Stat.es" 
or "an alicm lawfully admitted fur pa:mancnt residence (as defined in section 10l(aX20) of the 
Immigllltion and Natiouality A.a)." SO U.S.C. § 1801(i). 
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conducted undec gujddilles approved by the Attorney Ge.n«a1 under Executive Order 12333 (or a 
~sor order)." and shall "not be cooducted of a United States paaon solely upon the basis of 
activities protected by the finlt amendment to the Constitution of the United States." ~ · 
~ 1.84l(a)(l). 

An application under Section 1861 must include, in pertinent pert,.._ statement of facts 
showing that there are reaaonable grounds to believe that the 1azagibJe thinga 800gbt arc relevnnt 
to an mthorized inv~gation .•. conducted in~ with subsection (•X2) ... to pob:ct 
apimt international terrorism or clandemine intelligence activities .•.• " ~ § 1861 (b)(2XA). 
1'~ ~vc ~Yd\~~ CtAU\ m.'WM. find~ i\ m.t.c\s \ht; b~ ~li.Ymna:M. ~ 
§ t86t(oX1). Hence, in a we mvolving the investigation of a United States person. the statute 
.requirm ~Court to detamine whether the oppliCation shows reaaooable ground.a to beliave that 
(1) the tangible things so1J8bt are relt.Want to an authorized mVQrtigation to~ against 
int«national ta:rorism or clandcatine intdligcocc activities, aod (2) the investiption is not being 
conducted 90.leJy upon the basis of activities profl:ictcd by the .first amendment. 

B. ~ 

The application bi this case was tiled in support of the FBI's investigation o~ 
- who is a United States pemon. App. at 4. Tho inva!ti.gation, which is "currently being 
conducted under guidelin.e8 approvm by the Attorney General under Executive Order I 2333 (or a 
successor order)," is described es an investigation ''to protect agaimt inicmational tea:ari.sm." Id.. 
at 3. The records '-t111ijlJ1 h} the go' cnm1i..'nt are all trulgil.llu l!un~ · 

The applicati·on states that 

. 'i:nc:tu<.lu;~ htlt not H.rdtt>tl to, 
pus ~-:mm. .hl. at 2-3; ss; also M. 
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C. Analytls 

The Court finds th.at !he application d.emonst:rate8 reason.able grounds to believe both that 
tho records sought are relevant to the investigation of- and that the investigation is one to 
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A m<n difficult question is whether the applioati<n shoM .reasonable gium:id8 to believe 
that the iavestigation ~is not bein,g CODducted 80lciyupoo the bas.i.! ot activities · 
r r'1t<:c<etl by the first amendment. Noo0 of the cooduct or sptub that the ;.ppliCutJ on attnbutes to 

------ -----------------
--------------

- -

outside the nmbit of I.he first amenduu:.nt. Ev'n 
- in particular, his Ntement <hnl 

J .. International terrorism" is def media SO U.S.C. § 1801(c) tom~ "activities that": 

(1) involve violent acts or acts dangerous to human. life that are a violatioo oftbe 
criminal laws of the United States or of my State, or that would be a criminal 
violation if committed within the jurisdiction of 1be United States or any State; 

(2) appear to be intend~ 
(A) to intimidate or coerce a civilian. population; 
(B) to influcnc:.e the policy of a govc:mment by intimidation or coc:rcion; or 
(C} to affuct the conduct of a govemmcmt by assassinotion or kidnapping; and 

(3) occur totally outside the United States, or tnmscend national boundaries in 
terms of the means by which they are accomplisbed, the pcnioos they appear 
intended to coerce or intimidate, or the 10C8lc in which their perpetratonl opttatc 
or seek mylmn. 
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- seems to fall well short of tho aort of incitement to immim:ot 
violence or ''true threat'' that would take it outside the tection of1hc first an:u:Mmmt." 
Indeed, the go~t's own assessment o ints 
to the conclusion that it.is otected ~· 

lpbasis added). 
Undc' the circumstances, the Court is doubtful that the facts regarding own words mt 

·conduct alone establish JeUOnable grounds to believe that the inv~tigation is ~t being 
conducted solely on the basis of first amendment. 

) 

1be Court is satisfied, however, that Section 1861 also ·ts c:oo.."lidm:ation of the 
tdatcd oonduct o in determining whether the 
first amczidment requirement is satisfied. The text of Section 186 J does not restrict the Court to 
considering only the activities of the subjed of the investigation in det«mining wh.ethar tlu: 
invcstigatioo is 'C.OOt conducted solely on the basis of activttics ~by the first 
amendment.., Rath«. the pertinent statuby1mtfocuses on the r1wactcr (protmal by tho first 
ammdment or not) of the "activities" th.at are the "'basis" of the fnvatiption. 

Accoroing to the application, the government is investigating~t onlJ on 1he 
basis of his own pereooal wards and cooduct (which, as notod, suggest sympathy toward, if not 
sopporto~ intematiorud terrorism}, but also on the basis of the admitted or suspected-

. And. wi.discussed above, those activities of 
constitute a part of the Court• s basis for finding reasonable grounds to 

believe th.at the investigation o- is an· invcstisanon to protect against international 
terrorism, as n:quired Ullder Seel.ion l861. Under these circ~e and 
appropriate under Section 1861 to consider the llClivities o~ in 
deter.mining whether the invcmgatioo o- is conducted solely on the basis of activities 
protected by the first amendment. 

cti>ities include 
• Such activities, Qf course, would not be protected 

by the fust amendment even if they were carried out by a United Stattt; pmon. Acco.rdingly, the 
application demonstmtes reasonable gromids to believe that the investigation o~ is not 

' ~Brandenburgy. Ohio. 395 U.S. #4, 447 (1969) (reaffirming that the first 
amendment does not pemtlt the govmnment "to forbid or p.roscn"'bc advocacy of the use of force 
or law violation except wh«e 8llcll advocacy is directed to inciting or producing imminent 
lawless action and is likely tD incite or produce such actionj; YiIJinia. Ya Black. S38 U.S. 3431 

359-60 (2003) (discussing "true threats .. falling outside the protection of the first amendment). 
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being "oonducted solc1y on the basis of activities protoc:tod by the first amendmeot. '"' · · 

D. Co.adPSfog 

For the :foregoiagreasons, the Court tiads that tru: ~oo in. tru: ehQ~· 
matter shows reasooablc ground.! to believe that (1) the ta.ogz'ble thiDss son,bt are~ to an 

• mthori.mdmv~~ ~~mtemi.~~ aid(l}&m~oo\s~ 
beins oooducted solely upon the basis of activities protected bytbe 1im mncndmeo.t. 

Issued this l~dayofFebruary. 2013. 

'Judge, Ullited St.ates Foreign 
'lmeIDge.nce Surveillance Court 

' The tenn "Baldy" in Section 1861 makes clear that the in~gatio.a. can be based partly 
on activities protected by the first amendment, provided that there are reasonable p'.nlDds to 
bd:ieve that at least one basis for the investigation is not entitled to first amcodmc:o.t protection. 
~United Slates v, Rosen.: 447 F. SUpp.2d 538, 548 (E.D. VL 2006) (concluding base.d on 1be 
similar "plain languag~· of SO U.S.C. § 1805(a) that a finding of probable cause to believe that a 
target is an agent of a foreign powa-, which is required to authorize electronic surveillance. "may 
rely in part on activiti~ protected by the First Amcndmmt provided the dctemlln.ation also rdics 
on activities not probX:ted by the First Amendment"). 
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