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I.  INTRODUCTION  

This Petition for Writ of Mandamus challenges the United States District 

Court for the District of Arizona’s (“District Court”) Order granting Plaintiff’s 

Second Motion to Compel and compelling the disclosure of documents withheld 

pursuant to the attorney-client privilege by Defendants the State of Arizona, and 

Andy Tobin and Paul Shannon, both in their official capacities (“State Defendants”). 

(Exhibit 1, Order.) The District Court found that there was an implicit waiver of the 

attorney-client privilege by asserting an advice of counsel defense that there was no 

discriminatory intent when maintaining an exclusion for “gender reassignment 

surgery” in the State of Arizona’s self-funded health plan.  

State Defendants did not affirmatively assert an advice of counsel defense, 

nor did they imply such a defense in discovery or through any other actions. Rather, 

State Defendants accurately responded to interrogatories that they received legal 

advice, in addition to input from numerous other sources, regarding the implications 

of rules that had been published regarding the Affordable Care Act’s (“ACA”) 

provisions regarding non-discrimination set forth in ACA § 1557. State Defendants 

never asserted an advice of counsel defense, never indicated what the legal advice 

was, never indicated State Defendants relied on any such legal advice, and never put 

the lawyer’s performance at issue during the course of litigation. State Defendants 

affirmatively asserted that any legal advice they received was privileged.  

Case: 21-71312, 10/04/2021, ID: 12247286, DktEntry: 1-2, Page 6 of 38
(7 of 507)



 

 

 2  

The attorney-client privilege is one of the oldest and most important 

privileges, and applies with special force in the governmental context because the 

privilege encourages government officials to consult with legal counsel when 

formulating policy. The privilege should not be deemed waived based on inaccurate 

or incomplete characterizations of accurate responses to interrogatories or without 

oral argument or an in camera review. The injury caused by an order requiring State 

Defendants to divulge privileged communications on the basis used by the District 

Court is too injurious to State Defendants and to the important privilege supported 

by sound public policy reasons. Forcing State Defendants to await a potential 

adverse judgment and appealing such a judgment cannot undo the harm caused if 

the District Court’s order is not vacated.  

State Defendants request that the Court grant this Petition and issue a Writ of 

Mandamus to the District Court directing it to vacate its order granting Plaintiff’s 

Second Motion to Compel Production of Documents.  

II.  ISSUE PRESENTED 

1. Did the District Court commit a clear error in granting Plaintiff’s 

Second Motion to Compel Production of Documents and compelling the production 

of documents protected by the attorney-client privilege?  

III.  STATEMENT OF FACTS  

This case was brought by Dr. Russell B. Toomey (“Plaintiff”) against the State 
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of Arizona, Andy Tobin—the current Director of the Arizona Department of 

Administration (“ADOA”)—in his official capacity, Paul Shannon—the current 

Director of the Benefits Services Division of ADOA—in his official capacity, the 

Arizona Board of Regents (“ABOR”), and the individual members of ABOR in their 

official capacities. (Exhibit 2, Amended Complaint.)  

Plaintiff is a transgender man, which means that he has a male gender identity, 

but the sex assigned to him at birth was female. (Id. at ¶ 38.) Plaintiff alleges that he 

suffers from gender dysphoria, which is the diagnostic term for the clinically 

significant distress experienced as a result of the incongruence of one’s gender with 

their assigned sex and the physiological developments associated with that sex. (See 

id. at ¶¶ 27, 39.) Plaintiff’s physicians recommended that he undergo a total 

hysterectomy for treatment of his gender dysphoria. (Id. at ¶ 39.)  

Plaintiff is employed as an Associate Professor by the Arizona Board of 

Regents at the University of Arizona. (Id. at ¶ 4.) The Arizona Board of Regents 

provides health insurance to its employees through the plans administered by 

ADOA. (See id. at ¶ 1, 32.) Plaintiff was enrolled in ADOA’s self-insured Exclusive 

Provider Organization (“EPO”) Plan (the “Plan”). (See id. at ¶ 1, 4, 32.)  

Plaintiff sought coverage for a total hysterectomy to treat his gender dysphoria 

through the Plan. (See id. at ¶ 39.) While the Plan provides coverage for some gender 

transition services, including mental health counseling and hormone therapy, the 
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Plan excludes coverage for “gender reassignment surgery” (the “Exclusion”). (See 

id. at ¶ 36.) As a result, the Plan denied Plaintiff’s request for coverage for a total 

hysterectomy. (Id. at ¶ 43.)  

Plaintiff’s first claim for relief alleges that Defendants violated Title VII of 

the Civil Rights Act of 1964 by maintaining the Exclusion because the Exclusion 

“facially discriminates based on transgender status and gender nonconformity.” (Id. 

at ¶¶ 56–64 (emphasis added).) Plaintiff’s second claim for relief alleges that 

Defendants violated the Equal Protection Clause of the Fourteenth Amendment by 

maintaining the Exclusion because the Exclusion “facially discriminates based on 

transgender status and gender nonconformity.” (Id. at ¶¶ 65–81 (emphasis added)  

On June 5, 2020, Plaintiff served his First Set of Interrogatories on 

Defendants. (Exhibit 3, Motion to Compel at Exhibit 4.) Interrogatory No. 1 

requested that Defendants “[i]dentify and describe all reasons why the [Plan] 

excludes coverage for ‘gender reassignment surgery.’” (Id. at 7.) Interrogatory No. 

4 requested that Defendants “[i]dentify all persons who participated in formulating, 

adopting, maintaining, reviewing, approving, or deciding to continue the exclusion 

of coverage for ‘gender reassignment surgery’ from the Plan.” (Id.) Interrogatory 

No. 7 requested that Defendants “[i]dentify all research, studies, data, reports, 

publications, testimony, or other documents considered, reviewed, or relied on by 

Defendants relating to the [] Exclusion.” (Id. at 8.)  
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On September 28, 2020, State Defendants served their responses to Plaintiff’s 

Interrogatories. (Ex. 3, Motion to Compel at Exhibit 3.) State Defendants’ responses 

to Interrogatory Nos. 1, 4, and 7 are as follows:  

Answer[ to Interrogatory No. 1]: The State of Arizona’s 
self-funded health plan excludes coverage for gender 
reassignment surgery because the State concluded, under 
the law, that it was not legally required to change its health 
plan to provide such coverage under either Title VII of the 
Civil Rights Act or under the Equal Protection Clause of 
the Fourteenth Amendment to the United States 
Constitution. Specifically, prior to the Supreme Court’s 
ruling in Bostock v. Clayton County, Title VII protections 
on the basis of sex had not been applied to individuals 
based on their sexual orientation or transgender status. 
Further, rules promulgated by the Department of Health 
and Human Services (“HHS”) regarding 
nondiscrimination provisions under Section 1557 of the 
Affordable Care Act prohibited blanket exclusions of all 
treatments of gender dysphoria, but did not require plans 
subject to the law to cover all treatments for gender 
dysphoria or gender transition services. The legal advice 
that the State received regarding this issue is covered by 
the attorney-client privilege.  

The State or governmental interests advanced by the 
exclusion are cost containment and reducing health care 
costs. The State gathered information from private 
insurers and public entities who did provide coverage for 
gender reassignment surgery in an effort to determine how 
its own health care costs would be impacted. Although the 
cost estimates varied, they unquestionably showed that 
removing the exclusion for gender reassignment surgery 
would increase costs and that such increases could be 
significant.  

(Id. at 3.)  

Answer[ to Interrogatory No. 4]: Defendants object to this 
interrogatory because it seeks information covered by the 
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attorney-client privilege. Subject to and without waiving 
this objection, Defendants state that Michael T. Liburdi, 
the former General Counsel for the Office of the Arizona 
Governor, John M. Fry of the Arizona Attorney General’s 
Office, Nicole A. Ong, the former General Counsel of the 
ADOA, Christina Corieri, Senior Policy Advisor Office of 
the Arizona Governor, Marie Isaacson, the former 
Director of the Benefits Services Division of the ADOA, 
and Paul Shannon, the Director of the Benefits Services 
Division of the ADOA participated in these decisions.  
 

(Id. at 5.)  

Answer[ to Interrogatory No. 7]: Defendants considered a 
Memorandum from Marie Isaacson to Mike Liburdi, 
General Counsel at the Governor’s Office dated August 3, 
2016, regarding Affordable Care Act § 1557, and a 
Memorandum regarding Non-discrimination—
Transgender Coverage and a Memorandum from outside 
legal counsel at Fennemore Craig to Marie Isaacson dated 
July 20, 2016, regarding Summary and Implications of § 
1557 and Transgender Coverage Requirements. Both of 
these documents are covered by the attorney-client 
privilege. Defendants also gathered information and data 
from insurers and other entities regarding their experience 
providing transgender benefits, including reassignment 
surgery. Plaintiffs may ascertain the non-privileged 
information requested in this Interrogatory from the 
documents that Defendants have produced in this action. 
 

(Id. at 7–8.)  

 In addition, State Defendants served supplemental responses to Interrogatory 

Nos. 1 and 7 on January 21, 2021. (Ex. 3, Motion to Compel at Exhibit 5.) State 

Defendants’ Supplemental Response to Interrogatory No. 1 stated:  

At some point prior to 2005, the State [] moved its 
healthcare coverage for employees to a self-funded health 
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plan. At that time, the State maintained the same plan 
documents, including the same exclusions, as was utilized 
by the prior insurance providers. The plan documents 
included an exclusion for “transsexual surgery including 
medical or psychological counseling and hormone therapy 
in preparation for, or subsequent to, any such surgery.”  
 

(Id. at 3–4.) State Defendants’ Supplemental Response to Interrogatory No. 7 stated:  

When the State [] transferred its healthcare coverage to a 
self-funded health plan, it adopted the coverages and 
exclusions utilized by its prior insurance providers, which 
included the prior iteration of the exclusion for gender 
reassignment surgery. No known additional documents 
were reviewed in relation to the transgender care exclusion 
until the issuance of ACA Rule 1557.  

(Id. at 8.)  

On December 8, 2020, Plaintiff served his First Set of Requests for 

Production. (Ex. 3, Motion to Compel at Exhibit 2.) Plaintiff’s Request for 

Production No. 1 seeks: 

all documents related to the Plan’s current or prior [] 
Exclusion, including, but not limited to . . . all documents 
. . . regarding whether any form of transition-related care 
or the [] Exclusion should be adopted, modified, retained, 
or eliminated, and the rationale provided or discussed 
[and] all documents and communications with internal and 
external persons pertaining to Defendants’ initial decision 
to exclude transition-related care, as well as any 
subsequent decisions to adopt, amend, retain, or eliminate 
any form of transition-related care or the [] Exclusion.”  

(Id. at 17–18.) On January 21, 2021, State Defendants responded as follows: 

 
The State Defendants object to Request For 

Production No. 1 on the ground that it is overbroad, unduly 
burdensome, oppressive, harassing, and seeks to impose 
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unreasonable costs on the State Defendants. The State 
Defendants further object that the scope of the Request is 
not proportional to the needs of the case. The State 
Defendants further object that the Request seeks 
documents and communications protected by the attorney-
client privilege, the work product doctrine, the deliberative 
process privilege, and other applicable privileges. The 
State Defendants further object that the Request seeks 
information protected by the constitutional, statutory 
and/or common law privacy rights of the Plan 
beneficiaries. The State Defendants further object to the 
Request to the extent that it seeks documents not within 
the possession, custody, and control of the Arizona 
Department of Administration. Subject to and without 
waiving the foregoing objections, the State Defendants 
respond as follows:  

The State Defendants will produce non-privileged 
documents responsive to Request For Production No. 1 in 
the possession, custody, and control of the Arizona 
Department of Administration. The State Defendants are 
not in possession, custody, or control of any Health Plan 
documents prior to 2005.  

 
(Exhibit 4, Responses to Requests for Production at 4–5.) In connection with their 

responses to the Requests for Production, State Defendants produced several 

thousand documents. State Defendants withheld or redacted 88 documents on the 

basis of the attorney-client privilege.1 (Ex. 3, Motion to Compel at Exhibit 9.)  

 
1 State Defendants also initially withheld or redacted approximately 65 documents 
on the basis of the deliberative process privilege or work product doctrine and 
redacted a further approximately 50 documents to limit the disclosure of 
confidential, irrelevant information, including information protected by the Health 
Insurance Portability and Accountability Act of 1996. These documents are not at 
issue in the instant Petition. Pursuant to a April 20, 2021 order, the State Defendants 
produced documents originally withheld solely on the basis of the deliberative 
process privilege. 
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IV.  PROCEDURAL HISTORY  

On May 20, 2021, Plaintiff filed his Second Motion to Compel Production of 

Documents (the “Motion”), seeking a court order compelling State Defendants to 

produce documents withheld on the basis of the attorney-client privilege. (Ex. 3.) 

Plaintiff contends that State Defendants waived the attorney-client privilege with 

respect to those documents by “asserting and relying on legal advice as a defense to 

the charge that discriminatory intent [motivated] [Defendants’] decision to maintain 

the Exclusion.”2 (Id., at 2.) Plaintiff asserts that State Defendants placed the legal 

advice they received regarding the legality of the Exclusion at issue by asserting it 

in their Responses to his First, Fourth, and Seventh Interrogatories. (Id., at 8–11.) 

Plaintiff further asserts that former Director of ADOA Benefits Service Division and 

ADOA Plan Administration Manager testified during their depositions that the 

decision to exclude gender reassignment surgery from coverage under the Plan was 

based on what the Plan was legally required to cover. (Id.)  

State Defendants opposed Plaintiff’s Motion. (Exhibit 5, Opposition to 

Motion to Compel.) State Defendants made clear that they never asserted an “advice-

of-counsel” defense but were only responding fairly to the substance of Plaintiff’s 

Interrogatories. (Id., at 4–9.) State Defendants argued that indicating that counsel 

 
2 Plaintiff also asserted that State Defendants waived the attorney-client privilege by 
disclosing the substance of it during depositions. (Ex. 3, at 11–13.) However, the 
District Court’s order did not reach this argument by Plaintiff. (Ex. 1, Order.)  
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was consulted in the course of a decision does not waive the privilege or implicitly 

raise an “advice-of-counsel” defense. (Id.) State Defendants also requested that the 

Court conduct an in camera review of the documents at issue. (Id., at 17.)  

On June 28, 2021, without entertaining any argument on the Motion or 

conducting an in camera review of the subject documents, the Magistrate Judge 

adopted Plaintiff’s arguments and granted the Motion. (Exhibit 6, Order (the 

“Magistrate Order”).) The Magistrate Judge ruled that State Defendants implicitly 

waived the attorney-client privilege with respect to the withheld documents by 

asserting an advice of counsel defense as “evidence that they harbored no 

discriminatory intent” in maintaining the Exclusion. (Id. at 4.) The Magistrate Judge 

relied on State Defendants’ Interrogatory Responses and deposition testimony in 

reaching this conclusion. (Id. at 4–6.) The Magistrate Order concluded that Plaintiff 

cannot realistically dispute State Defendants’ claimed reason for maintaining the 

Exclusion without access to the attorney-client privileged documents and that 

“fairness” thus mandates that Plaintiff be able to review the legal advice. (Id. at 5–

6.)  

State Defendants appealed the Magistrate Order to the District Court Judge. 

(Exhibit 7, State Defendants’ Objections to Order .) Again, State Defendants 

clarified that they have not asserted an “advice-of-counsel” defense. (Id. at 1–6.) 

State Defendants emphasized that the attorney-client privilege is too important to be 
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waived based on inaccurate or incomplete characterizations. (Id.) State Defendants 

urged the District Court to reverse the Magistrate Order and deny Plaintiff’s Motion. 

(Id. at 10.) State Defendants also requested oral argument. (Id.)  

On September 21, 2021, the District Court denied the State Defendant’s 

objection. (Ex. 1, at 7 (the “Order”).) Again, the District Court did not entertain any 

argument or complete an in camera review. (See id., at 1, n.1.) The Order summarily 

disposes of State Defendants’ objections in one, single paragraph:  

The record supports affirming Magistrate Judge 
Bowman’s Order compelling production of the withheld 
documents. The Court’s review of the record reveals that, 
despite the State Defendants’ protestations to the contrary, 
the State Defendants’ Interrogatory Responses indicate 
that they relied on the advice of legal counsel in deciding 
to maintain the exclusion of coverage for gender 
reassignment surgery. (See Doc. 195-3 at 28-37.) This 
constitutes an affirmative act placing the privileged 
materials at issue. Furthermore, as Judge Bowman 
concluded, Plaintiff is unable to adequately respond to this 
defense without viewing the withheld documents. Without 
disclosure of the withheld documents, Plaintiff cannot 
fully respond to Defendants’ argument that their reason for 
maintaining the exclusion was lawful and non-
discriminatory because it was based on legal advice. As 
such, fairness mandates that the documents be disclosed. 
While the Court acknowledges that the public policy 
underlying the attorney-client privilege serves to protect 
the State’s ability to engage in privileged communications 
with its lawyers, that interest does not overcome Plaintiff’s 
right to fully litigate the merits of this action. 

(Id., at 8.)  
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V.  A WRIT OF MANDAMUS SHOULD ISSUE  

A. Standard For Issuance Of A Writ of Mandamus  

This Court has jurisdiction over this case because it is pending in the United 

States District Court for the District of Arizona. See 28 U.S.C. § 1294(1). This Court 

has jurisdiction to issue writs of mandamus to district courts under 28 U.S.C. § 1651; 

see In re U.S., 791 F.3d 945, 951 (9th Cir. 2015). Historically, a writ of mandamus 

is an order that compels a court or officer to act. Id. at 953. A writ of mandamus is 

used to “confine an inferior court to a lawful exercise of its prescribed jurisdiction 

or to compel it to exercise its authority when it is its duty to do so.” Credit Suisse v. 

U.S. Dist. Court for Cent. Dist. of California, 130 F.3d 1342, 1345 (9th Cir. 1997). 

State Defendants request that this Court compel the District Court to vacate its grant 

of Plaintiff’s Second Motion To Compel Production of Documents.  

This Court determines de novo whether a writ should issue.3 In re Orange, 

S.A., 818 F.3d 956, 961 (9th Cir. 2016). A writ of mandamus is available when: (1) 

the party seeking issuance of the writ has no other adequate means to obtain the 

desired relief; (2) the petitioner’s right to issuance of the writ is “clear and 

 
3 The Court reviews de novo a district court’s rulings on the scope of the attorney-
client privilege. See Clarke v. American Commerce Nat’l Bank, 974 F.2d 127, 130 
(9th Cir. 1992). The Ninth Circuit reviews a district court’s order concerning 
discovery for an abuse of discretion. Goodman v. Staples The Office Superstore, 
LLC, 644 F.3d 817, 822 (9th Cir. 2011); see also Epstein v. MCA, Inc., 54 F.3d 1422, 
1423 (9th Cir. 1995) (“An order compelling a party to comply with discovery 
requests is reviewed for abuse of discretion.”).  
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indisputable;” and (3) the issuing court is satisfied that the writ is appropriate under 

the circumstances.” In re U.S., 791 F.3d at 954–55. “Mandamus is appropriate to 

review discovery orders when particularly important interests are at stake.” 

Hernandez v. Tanninen, 604 F.3d 1095, 1099 (9th Cir. 2010) (citing Perry v. 

Schwarzenegger, 591 F.3d 1147, 1156–57 (9th Cir. 2010)); see also Mohawk Indus., 

Inc. v. Carpenter, 558 U.S. 100, 111, 130 S. Ct. 599, 607, 175 L. Ed. 2d 458 (2009) 

(identifying mandamus review as a possible remedy for a particularly injurious 

attorney-client privilege ruling).  

This Court utilizes the Bauman factors to determine whether to issue a writ:  

(1) The party seeking the writ has no other adequate means, such as a 
direct appeal, to attain the relief he or she desires. (2) The petitioner 
will be damaged or prejudiced in a way not correctable on appeal. (This 
guideline is closely related to the first.) (3) The district court’s order is 
clearly erroneous as a matter of law. (4) The district court’s order is an 
oft-repeated error, or manifests a persistent disregard of the federal 
rules. (5) The district court’s order raises new and important problems, 
or issues of law of first impression. 
 

In re U.S., 791 F.3d at 955 (citing Bauman v. U.S. District Court, 557 F.2d 650, 

654–55 (9th Cir. 1977)); see also In re Orange, 818 F.3d at 961.  

These five factors “often raise questions of degree and proper disposition 

requires a balancing of conflicting indicators.” Id. (internal citations omitted). No 

single Bauman factor is determinative and all five factors need not be established at 

the same time for a writ to properly issue. Id.; see also In re U.S., 791 F.3d at 955; 

Credit Suisse, 130 F.3d at 1345 (granting a petition for writ of mandamus where 
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only three guidelines were present and stating “rarely will a case arise where all these 

guidelines point in the same direction or where each guideline is even relevant or 

applicable”). This Court generally requires that the third factor—clear error as a 

matter of law—be satisfied before issuing a writ. See in re U.S., 791 F.3d at 955.  

Here, four of the Bauman factors weigh in favor of issuing a writ of 

mandamus: (1) State Defendants have no other means of relief; (2) the prejudice to 

State Defendants from production cannot be remedied on appeal from a final 

judgment; (3) the District Court’s order is clearly erroneous; and (4) the District 

Court’s order disregards the federally-recognized attorney-client privilege.  

B. State Defendants Have No Other Means of Relief.  

This factor is easily satisfied here. First, State Defendants have exhausted all 

available means for relief. State Defendants opposed Plaintiff’s Motion. (Ex. 5.) The 

Magistrate Judge rejected State Defendants’ arguments and granted the Motion. (Ex. 

6.) State Defendants then objected to the Magistrate Order. (Ex. 7.) Their objection 

was denied by the District Court and the District Court affirmed the Magistrate 

Judge’s order compelling production. (Ex. 1.) Both the Magistrate Judge and the 

District Court failed to entertain any argument on the Motion or conduct an in 

camera review, which would have presented State Defendants a further opportunity 

to obtain the necessary relief without bringing the issue before this Court.  

Second, State Defendants cannot appeal the Order to this Court through any 

Case: 21-71312, 10/04/2021, ID: 12247286, DktEntry: 1-2, Page 19 of 38
(20 of 507)



 

 

 15  

mechanism other than a Petition for Writ of Mandamus. The Order is not appealable. 

It is not a final judgment, is not appealable as a matter of right under 28 U.S.C. § 

1292(a), and does not present a question which can be certified for appeal pursuant 

to 28 U.S.C. § 1292(b). See Hernandez, 604 F.3d at 1101 (an order compelling 

production of privileged documents is “interlocutory and non-appealable”). The 

Order is also not appealable under the collateral order doctrine. See id.; Mohawk 

Indus., 558 U.S. at 114. The Supreme Court explained in Mohawk Indus. that 

petitioning the Court of Appeals for a Writ of Mandamus when there is a manifest 

injustice is an appropriate approach.4 558 U.S. at 111.  

The first Bauman factor supports granting the Petition.  

C. State Defendants Will Be Prejudiced By Production Of The Privileged 
Documents And The Prejudice Cannot Be Corrected After Production.  

There can be no dispute that State Defendants will be prejudiced by the 

production of documents protected by the attorney-client privilege. The privilege 

applies to a confidential communication between attorney and client if that 

communication was made for the purpose of obtaining or providing legal advice to 

the client. See 1 Restatement (Third) Of The Law Governing Lawyers §§ 68–72 

(2000). The attorney-client privilege is “the oldest of the privileges for confidential 

 
4 Alternatively, a party could disregard an order, incur court-imposed sanctions, and 
then appeal those sanctions. Mohawk Indus., 558 U.S. at 111. State Defendants have 
no intention of pursuing that option.  
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communications known to the common law.” Upjohn Co. v. United States, 449 U.S. 

383, 389, 101 S. Ct. 677, 682, 66 L. Ed. 2d 584 (1981); see also Mohawk Indus., 558 

U.S. at 108 (“[w]e readily acknowledge the importance of the attorney-client 

privilege”). The privilege is necessary to “encourage full and frank communications 

between attorneys and their clients” because proper legal assistance can only be 

given when it is free from “consequences or the apprehension of disclosure.” 

Upjohn, 449 U.S. at 389. The privilege applies equally to individuals, corporations, 

and other entities, including government entities. Id. at 389–90; Commodity Futures 

Trading, 471 U.S. 343, 348 (1985) (inanimate entities can assert the attorney-client 

privilege just as an individual can); A.R.S. § 12-2234(B).  

This prejudice cannot be remedied upon appeal from a final judgment. The 

attorney-client privilege provides clients with a right not to disclose privileged 

information in the course of litigation. See Mohawk Indus., 558 U.S. at 109 (“an 

order to disclose privileged information intrudes on the confidentiality of attorney-

client communications”). As this Court has recognized, “[a] post-judgment appeal 

would not provide an effective remedy” for compelled production of privileged 

materials because “no such review could prevent the damage that [Petitioners] allege 

they will suffer or afford effective relief.” Perry v. Schwarzenegger, 591 F.3d at 

1157–58; see also Star Editorial, Inc. v. U.S. Dist. Court for Cent. Dist. of 

California, 7 F.3d 856, 859 (9th Cir. 1993) (“[I]f the district court erred in 
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compelling disclosure [of documents protected by reporter’s privilege], any damage 

the [newspaper] suffered would not be correctable on appeal.”); Admiral Ins. Co. v. 

U.S. Dist. Court for Dist. of Arizona, 881 F.2d 1486, 1491 (9th Cir. 1989) (“if 

Admiral is forced to produce a privileged statement, it will be injured in a way not 

correctable on appeal”). This makes sense because the damage caused by production 

of privileged materials comes from the disclosure itself, entirely aside from later use 

of the materials in motion practice or at trial. The production cannot effectively be 

unwound at a later date.  

Although in Mohawk Indus., the Supreme Court found that post-judgment 

remedies “generally suffice” to protect the rights of litigants who are compelled to 

produce privileged materials, the Court observed that post-judgment appeals may 

not be sufficient for “correcting serious errors” such as a “particularly injurious or 

novel privilege ruling.” 558 U.S. at 110–11. For example, in Hernandez, this Court 

found that an order compelling production of attorney-client privileged documents 

was “particularly injurious” because the “breadth of the waiver finding [was] 

untethered to the subject-matter disclosed” and it “could result in matters far beyond 

the scope of the waiver being disclosed, including case strategy, the strengths and 

weaknesses of [Petitioner’s] claims, and all communications between [the attorney] 

and [Petitioner].” 604 F.3d at 1101; see also Perry v. Schwarzenegger, 591 F.3d at 

1158 (post-judgment appeal would not provide an effective remedy for order 
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compelling production of documents protected by the First Amendment because 

“[o]ne injury to Proponents’ First Amendment rights is the disclosure itself”).  

Compelling a government entity to produce documents protected by the 

attorney-client privilege is such a “particularly injurious” or “novel” issue. See 

United States v. Jicarilla Apache Nation, 564 U.S. 162, 166, 131 S. Ct. 2313, 2318, 

180 L. Ed. 2d 187 (2011) (granting writ of mandamus to review order to produce 

attorney-client privilege documents held by federal government); In re City of 

Houston, 772 Fed. App’x 143, 144 (5th Cir. 2019) (granting writ of mandamus to 

review order to produce attorney-client privilege documents held by City). This is 

because allowing the government to engage in privileged communications with legal 

counsel is uniquely important. As the Second Circuit explained,  

In the context of legal advice to government officials, the 
privilege furthers a culture in which consultation with 
government lawyers is accepted as a normal, desirable, 
and even indispensable part of conducting public 
business. Abrogating the privilege undermines that culture 
and thereby impairs the public interest. 
 

Am. C.L. Union v. Nat’l Sec. Agency, 925 F.3d 576, 589 (2d Cir. 2019) (internal 

quotations omitted) (emphasis added). The privilege applies with “special force” in 

the government context because the privilege encourages government officials 

formulating policies in the public interest to consult with counsel. Modesto 

Irrigation Dist. v. Gutierrez, 1:06-CV00453 OWWDLB, 2007 WL 763370, at *13 

(E. D. Cal. Mar. 9, 2007). The second Bauman factor supports granting the Petition.  
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D. The District Court’s Order Compelling Production Is Clearly Erroneous.  

1. State Defendants Did Not Assert An “Advice-of-Counsel” Defense.  

The Order finds that “State Defendants’ Interrogatory Responses indicate that 

they relied on the advice of legal counsel in deciding to maintain the [E]xclusion.”5 

(Ex. 1 at 8.) This finding is clearly erroneous.  

The privilege is only waived when “a party, in the course of litigation, (1) 

makes an affirmative act injecting privileged materials into a proceeding, (2) thereby 

putting the materials at issue, (3) where application of the privilege would deny the 

opposing party access to information needed to effectively litigate its rights in the 

adversarial system.” United States v. Amlani, 169 F.3d 1189, 1195 (9th Cir. 1999); 

see also Melendres v. Arpaio, No. CV-07-2513-PHX-GMS, 2015 WL 12911719, at 

*2 (D. Ariz. May 14, 2015). “[D]isclosing that legal counsel was consulted, the 

subject about which advice [was] received, or that action was taken based on that 

advice, does not necessarily waive the privilege protection.” Melendres, 2015 WL 

12911719, at *3 (emphasis added).  

 
5 Plaintiff argued that State Defendants also waived the privilege in deposition 
testimony (Ex. 3, Motion to Compel at 8–11), and the Magistrate Order relied upon 
that testimony in finding a waiver (Ex. 6, Magistrate Order at 5). As outlined in State 
Defendants’ opposition to the Motion and objection to the Magistrate Order, State 
Defendants’ witnesses’ testimony did not assert an advice of counsel defense. (Ex. 
5, Opposition to Motion to Compel at 11–12; Ex. 7, Objections to Order at 6–7.) 
State Defendants do not address this rationale in detail here because the District 
Court’s Order does not adopt it in affirming the Magistrate’s Order.  
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Plaintiff claims State Defendants affirmatively asserted an advice of counsel 

defense in responses to Interrogatory Nos. 1, 4, and 7. (Ex. 3, Motion to Compel at 

8–11.) In their Interrogatory Responses, however, State Defendants never disclosed: 

(1) what the legal advice was; (2) whether there was any recommendation from legal 

counsel; (3) whether State Defendants relied upon any advice from legal counsel; 

(4) whether actions were based on or justified by legal advice; or (5) what attorneys 

gave legal advice—whether outside legal counsel, in-house counsel at ADOA or the 

Governor’s Office, or the Attorney General’s Office. (Ex. 3, Motion to Compel at 

Exhibit 5.) State Defendants simply and truthfully acknowledged that legal counsel 

was among those consulted regarding the Exclusion. Under governing case law, that 

does not waive the privilege.  

a. Interrogatory No. 1  

Plaintiff’s Interrogatory No. 1 requests that State Defendants “identify and 

describe all reasons” why the State maintained the Exclusion. (Id., at 2–3.)  

To comply with Interrogatory No. 1, State Defendants’ response identifies and 

describes several reasons for the Exclusion, including cost containment, reducing 

healthcare costs, and industry standards. (Id.) One of the many reasons State 

Defendants kept the Exclusion is that they concluded it was not required to remove 

the Exclusion or to cover all gender reassignment treatments or services. (Id.) 

However, State Defendants’ response does not state where they obtained their 
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understanding of the law and certainly does not state that they relied on the advice 

of counsel in reaching this understanding, and the Interrogatory did not require State 

Defendants to do so. (Id.) As the Magistrate Order acknowledges, State Defendants’ 

understanding of the law could be based on several non-privileged sources (such as 

newspaper articles). (Ex. 6, Magistrate Order at 5–6.) The documents produced in 

this matter show that ADOA, in fact, did review and interpret § 1557 itself, and also 

received interpretations of § 1557, and the legal impact of the Rule, from each of its 

insurance vendors, medical consultants, news sources, and public presentations. (Ex. 

7, Objections to Order.) For example, ADOA requested interpretations of § 1557 

from each of its insurance carriers and Mercer, an insurance consulting firm, and 

consolidated that information into a research memo. (Id. at 4.) ADOA also reviewed 

publications from several entities, including ADP (a well-known human resources 

and payroll service provider) and the Department of Health and Human Services. 

(Id. at 4.) In fact, the only reference to legal advice in the response to Interrogatory 

No. 1 was an assertion of the privilege, not a waiver. (Ex. 3, Motion to Compel at 

Exhibit 5 at 2 (“The legal advice that the State [Defendants] received regarding [§ 

1557] is covered by the attorney-client privilege.”). Furthermore, State Defendants’ 

response to Interrogatory No. 1 nowhere states who provided legal advice, what the 

legal advice was, or even that the State relied on the legal advice to make its 

determination. (See id. at 1–3.) Nothing therein asserted or implied a waiver of the 
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privilege. 

State Defendants’ extensive research into § 1557 makes sense in light of the 

novel legal landscape at the time. Prior to 2015, no health plans were required to 

cover transgender benefits under any law. On May 18, 2016, the Office of Civil 

Rights of the United States Department of Health and Human Services (“HHS”) 

issued a final rule implementing non-discrimination provisions under § 1557 (the 

“2016 Rules”). See Nondiscrimination in Health Programs and Activities, 81 Fed. 

Reg. 31376 (May 18, 2016) (codified at 45 C.F.R. 92). Notably, the 2016 Rules 

prohibited entities subject to the Rules from including categorical exclusions or 

limitations for health services related to “gender transition.” 45 CFR § 92.207(b)(4) 

(2016). However, the 2016 Rules did not affirmatively require coverage of any 

particular procedure or treatment for gender transition-related care. Id. at § 

92.207(d). Further complicating matters, the 2016 Rules were challenged in court to 

determine if they were valid or whether they exceeded what is meant by “on the 

basis of sex” under the law.  

The language of § 1557 is concise. Regarding discrimination on different 

bases, § 1557 incorporates different federal discrimination laws. See 42 U.S.C. § 

18116(A). For discrimination on the basis of sex, § 1557 incorporates Title IX of the 

Education Amendments of 1972 (20 U.S.C. § 1681 et seq.). Id.6 Challenges to the 

 
6 Section 1557 does not incorporate Title VII’s definition of “on the basis of sex.”  
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validity of the 2016 Rules occurring when State Defendants were considering 

changes to the Plan focused on whether the 2016 Rules improperly exceeded the 

scope of what is meant by discrimination on the basis of sex in Title IX.7  

On December 31, 2016, the United States District Court for the Northern 

District of Texas granted a motion for preliminary injunction enjoining HHS from 

enforcing § 1557 prohibitions against discrimination on the basis of gender identity 

because the definition of sex under the 2016 Rules exceeded the scope of Title IX. 

Franciscan All., Inc. v. Burwell, 227 F. Supp. 3d 660, 696 (N.D. Tex. 2016). This 

case and related motions were pending when the ADOA was evaluating how it 

would address § 1557. Nevertheless, the day after Texas District Court’s ruling, the 

Plan expanded transgender benefits to include hormone and counseling treatment, 

effective January 1, 2017.8 This is despite the fact that there has continued to be 

 
7 The purpose of Title IX, when passed into law in 1972, was to establish equal 
educational opportunities for women and men. Lothes v. Butler Cnty. Juvenile 
Rehab. Ct., 243 Fed. App’x. 950, 955 (6th Cir. 2007). Discrimination on the basis 
of sex under Title IX originally meant male and female under traditional binary 
concepts of sex that is consistent with a person’s birth or biological sex. Etsitty v. 
Utah Transit Auth., 502 F.3d 1215, 1222 (10th Cir. 2007). For many years, including 
shortly prior to the ADOA’s decision to modify the Exclusion, courts held that 
discrimination on the basis of gender identity was not covered by Title IX. See e.g., 
Johnston v. Univ. Pittsburgh, 97 F.Supp. 3d 657 (W.D. Penn 2015).  
8 Other cases challenging the meaning of “on the basis of sex” under Title IX were 
also occurring in 2016 when State Defendants were considering changes to the 
Exclusion. On August 21, 2016, the Federal District Court for the District of 
Northern Texas issued a preliminary injunction enjoining the Department of 
Education from enforcing guidance it had issued regarding transgender student 
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uncertainty regarding the validity and enforcement of § 1557 to present. The proper 

interpretation of § 1557 has yet to be resolved. 

In conclusion, State Defendants’ response to Interrogatory No. 1 did not assert 

that they relied on the advice of counsel and, thus, did not waive the privilege.  

b. Interrogatory No. 49 

Interrogatory No. 4 requests an identification of “persons who participated in 

formulating, adopting, maintaining, reviewing, approving or deciding to continue” 

the Exclusion. (Ex. 3, Motion to Compel at Exhibit 5 at 5.) State Defendants’ 

response identifies six people, three of whom are attorneys. (Id.) This is not a waiver.  

As an initial point, Interrogatory No. 4 is extremely compound. A person 

listed could have been involved in reviewing the Exclusion, but might not have been 

involved in any other way such as formulating, adopting, maintaining, approving, or 

deciding anything about the Exclusion. State Defendants’ response to Interrogatory 

 
access to school facilities including restrooms. Texas v. United States, 201 F. Supp. 
3d 810, 836 (N.D. Tex. 2016). The guidance, which included gender identity under 
Title IX protections against discrimination on the basis of sex, exceeded the scope 
and plain meaning of Title IX. Id. at 832-33. (“It cannot be disputed that the plain 
meaning of the term sex as used in § 106.33 when it was enacted . . . following 
passage of Title IX meant the biological and anatomical differences between male 
and female students as determined at their birth.”).  
9 It is unclear if Interrogatory No. 4 is a basis for the District Court’s waiver finding. 
The Magistrate Order does not reference State Defendants’ Response to 
Interrogatory No. 4 (see generally Ex. 6), but the Order does not state which 
“Interrogatory Responses” it believes “indicate that [State Defendants] relied on the 
advice of legal counsel” (see Ex. 1, Order at 8). To be clear, no interrogatory 
responses state affirmatively or imply reliance on advice of counsel.  
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No. 4 provides no basis to find that any attorneys were involved in the decision to 

maintain the Exclusion. Plaintiff’s argument on this point and the District Court’s 

adoption of Plaintiff’s argument clearly overreaches.  

In addition, assuming arguendo that the attorneys identified in response to 

Interrogatory No. 4 were involved in the decision to maintain the Exclusion, that still 

does not constitute a waiver of the attorney-client privilege. It is well established 

that not every communication between an attorney and a client is privileged. A 

communication is privileged only when it is made for the purpose of obtaining legal 

advice. United States v. Sanmina Corp., 968 F.3d 1107, 1116 (9th Cir. 2020); United 

States v. Graf, 610 F.3d 1148, 1156 (9th Cir. 2010). Nothing in State Defendants’ 

response to Interrogatory No. 4 states or even suggests that the attorneys involved 

gave legal advice regarding the Exclusion. (Ex. 3, Motion to Compel at Exhibit 5 at 

5.) Further, the facts communicated from a client to his or her counsel are not 

covered by the privilege. Upjohn, 449 U.S. at 395. Similarly, the fact that counsel 

was consulted is not privileged. See, e.g., Colton v. United States, 306 F.2d 633, 636 

(2d Cir. 1962); State v. Alexander, 108 Ariz. 556, 568 (1972) 

(“The privilege extends only to confidential [c]ommunications between the client 

and his attorney. Thus, the fact that the client has consulted an attorney, the dates 

and places of his visits, the identity of the client, and similar matters are outside the 

coverage of the privilege.”) (citation omitted). As such, State Defendants’ 
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identification of the fact that attorneys were present at a meeting and may have 

reviewed the Exclusion does not reveal any privileged information and does not 

waive the privilege. See United States v. White, 887 F.2d 267, 271 (D.C. Cir. 1989) 

(“An averment that lawyers have looked into a matter does not imply an intent to 

reveal the substance of the lawyers’ advice. Where a defendant neither reveals 

substantive information, nor prejudices the government’s case, nor misleads a court 

by relying on an incomplete disclosure, fairness and consistency do not require the 

inference of waiver.”). State Defendants’ response to Interrogatory No. 4 did not 

assert or imply that they relied on the advice of counsel and, thus, did not waive the 

attorney-client privilege.  

c. Interrogatory No. 7  

Plaintiff’s Interrogatory No. 7 requests an identification of all documents 

“considered, reviewed, or relied on” by State Defendants relating to the Exclusion. 

(Ex. 3, Motion to Compel at Exhibit 5 at 7.) State Defendants’ response identified 

several documents and sources, including documents from their insurance carriers 

and other industry organizations. (Id. at 7–8.) At issue here is State Defendants’ 

identification of two communications with legal counsel: one memorandum from 

outside legal counsel to ADOA and another memorandum from ADOA to legal 

counsel at the Governor’s Office. (Id.)  

Again, Plaintiff’s Interrogatory is so compound as to make it ambiguous. It 
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cannot be said from the response that the legal memoranda were “relied upon” rather 

than simply “considered[ or] reviewed.” In fact, the response actually states that 

State Defendants “considered” the memoranda. (Id. at 7–8.) State Defendants did 

not disclose any legal advice contained therein, did not indicate there was a 

recommendation from legal counsel, and did not state that State Defendants relied 

on any advice of legal counsel. (Id.) Moreover, State Defendants’ response to 

Interrogatory No. 7 explicitly identifies several non-privileged documents that were 

gathered from “insurers and other entities” regarding coverage for transgender 

healthcare benefits. (Id.) Nothing in State Defendants’ response to Interrogatory No. 

7 suggests that State Defendants “primarily” or “in large part” or in any other way 

relied on the advice of counsel for its understanding of the law, as suggested in the 

Magistrate Order and adopted by the District Court. (Id.) State Defendants’ response 

to Interrogatory No. 7 provides no basis to find that they relied upon the legal 

memoranda in any way.  

This is especially so because the Interrogatory requests all documents “related 

to” the Exclusion, not just those that were considered, reviewed, or relied upon in 

State Defendants’ decision to maintain the Exclusion. (Id. at 7.) State Defendants’ 

response to Interrogatory No. 7 provides no evidence or reasonable inference that 

State Defendants relied upon any memorandum from legal counsel in making the 

decision to maintain the Exclusion.  
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2. Plaintiff’s Causes of Action Allege Facially Discriminatory Plan 
Terms—Not Discriminatory Intent.  

Plaintiff argued that the withheld, privileged communications are relevant to 

prove State Defendants’ alleged discriminatory intent. (Exhibit 8, Plaintiff’s Reply 

in support of Motion to Compel at 2.) The Order, in turn, grants the Motion because 

“[w]ithout disclosure of the withheld documents, Plaintiff cannot fully respond to 

[the State] Defendants’ argument that their reason for maintaining the [E]xclusion 

was lawful and non-discriminatory.” (Ex. 1, Order at 7.)  

However, the Order ignores the fact that Plaintiff did not plead any 

discriminatory intent on behalf of State Defendants. (See generally Ex. 2.) Both of 

Plaintiff’s claims for relief allege that the Exclusion “facially discriminates based 

on transgender status and gender nonconformity.” (Id. at ¶¶ 56–81.) Indeed, 

Plaintiff’s Amended Complaint never once uses the word “intent” or “intended.” 

(See id. .) Plainly, whether or not State Defendants acted with any discriminatory 

intent is not relevant to Plaintiff’s claims.10 Plaintiff’s desire to demonstrate that 

State Defendants are bad actors or have bad intent does not make the privileged 

communications relevant to his claims of facial invalidity.  

E. The District Court’s Order Disregards The Federally Established 
Attorney-Client Privilege.  

The Order addresses the importance of the attorney-client privilege and the 

 
10 To be clear, State Defendants did not act with any discriminatory intent or animus.  
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implications of compelling production in a single, conclusory sentence:  

While the Court acknowledges that the public policy 
underlying the attorney-client privilege serves to protect 
the State’s ability to engage in privileged communications 
with its lawyers, that interest does not overcome Plaintiff’s 
right to fully litigate the merits of this action. 
 

(Ex. 1, Order at 7.) The action, as alleged by Plaintiff, is that the Plan exclusion for 

gender transition surgery is facially discriminatory.  

The District Court’s ruling encompasses too much. Obtaining privileged 

communications will always assist a party in overcoming an opposing party’s claim 

or defense but that does not make the communications discoverable. See Fed. R. Civ. 

P. 26(b)(1) (parties may obtain discovery of any relevant, nonprivileged matter) 

(emphasis added). The privilege exists to protect advice of counsel to his or her 

client. The fact that a party admits that counsel was consulted cannot in and of itself 

be a waiver of the privilege or the privilege is meaningless. 

Furthermore, the Court’s conclusion and Plaintiff’s arguments put State 

Defendants in a no-win situation. On the one hand, government entities are tasked 

with developing policies for the benefit of the public and in its interest. In this 

context, government officials are encouraged to consult with counsel.11 See Modesto 

 
11 Indeed, there are several privileges that apply to governments engaged in policy-
making to encourage full and frank discussions. See 5 U.S.C. § 552(b)(5) (1996) 
(deliberative-process privilege); Karnoski v. Trump, 926 F.3d 1180, 1204 (9th Cir. 
2019) (executive communications privilege); A.R.S. § 38-431.03(D) (privilege for 
discussions occurring in executive sessions of Arizona governmental entities).  
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Irrigation Dist., 2007 WL 763370 at *13. As the Second Circuit recognized,  

In the context of legal advice to government officials, the 
privilege furthers a culture in which consultation with 
government lawyers is accepted as a normal, desirable, 
and even indispensable part of conducting public 
business. Abrogating the privilege undermines that culture 
and thereby impairs the public interest. 
 

Am. C.L. Union v. Nat’l Sec. Agency, 925 F.3d at 589 (internal quotations omitted) 

(emphasis added). Allowing the government to engage in privileged 

communications with legal counsel is uniquely important.  

On the other hand, however, the Order finds that State Defendants’ mere 

acknowledgement that they wanted to follow the law, obtained legal advice, and 

made a decision waived the attorney-client privilege. The effect of holding that such 

an acknowledgment is itself a waiver is that government officials can never assume 

their attorney-client communications are privileged and will be discouraged from 

seeking legal counsel, which undermines both good public policy and the purpose 

of the attorney-client privilege.  

VI.  CONCLUSION 

For the foregoing reasons, State Defendants respectfully request that the Court 

grant this Petition and issue a Writ of Mandamus to the District Court directing it to 

vacate the order granting Plaintiff’s Second Motion to Compel Production of 

Documents.  
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DATED this 4th day of October, 2021. 
 
 FENNEMORE CRAIG, P.C. 

By:   s/ Timothy J. Berg 

Timothy J. Berg 
Amy Abdo 
Ryan Curtis  
Shannon Cohan 
Attorneys for Petitioners 
STATE OF ARIZONA, ANDY 
TOBIN, PAUL SHANNON 
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STATEMENT OF RELATED CASES 

 Pursuant to Circuit Rule 28-2.6, the State of Arizona, Andy Tobin, and Paul 

Shannon state that they are unaware of any related, pending cases before this Court.  

DATED this 4th day of October, 2021. 
 
 FENNEMORE CRAIG, P.C. 

By:  s/ Timothy J. Berg 

Timothy J. Berg 
Amy Abdo 
Ryan Curtis  
Shannon Cohan 
Attorneys for Petitioners 
STATE OF ARIZONA, ANDY 
TOBIN, PAUL SHANNON 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 
 

 
Russell B Toomey, 
 

Plaintiff, 
 
v.  
 
State of Arizona, et al., 
 

Defendants. 

No. CV-19-00035-TUC-RM (LAB) 
 
ORDER  
 

 

 

Pending before the Court is Defendants State of Arizona, Andy Tobin, and Paul 

Shannons’ (“State Defendants”) Appeal (Doc. 223) of the Magistrate Judge’s Order 

(Doc. 213) Granting Plaintiff’s Second Motion to Compel Production of Documents 

(Doc. 195). Plaintiff responded to the Appeal. (Doc. 232.) For the following reasons, the 

Appeal will be denied and Magistrate Judge Leslie A. Bowman’s Order granting the 

Motion to Compel will be affirmed.1 

I. Background 

Plaintiff Dr. Russell B. Toomey is a transgender male who is employed as an 

Associate Professor at the University of Arizona. (Doc. 86 at 3, 5.)2 His health 

 
1 The Court finds that the Appeal is suitable for decision without oral argument and 
accordingly denies the State Defendants’ request for oral argument. 
2 All record citations herein refer to the document and page numbers generated by the 
Court’s electronic filing system. 
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insurance—a self-funded plan (“the Plan”) controlled by the Arizona Department of 

Administration (“ADOA”)—categorically excludes “gender reassignment surgery” from 

coverage. (Id. at 5, 8-9.)  Plaintiff brings this class action lawsuit alleging that the 

exclusion of gender reassignment surgery is sex discrimination under Title VII of the 

Civil Rights Act and a violation of the Fourteenth Amendment Equal Protection Clause.  

(Id. at 13-17.)  One of the disputed factual questions in this case is “[w]hether the 

decision to exclude gender reassignment surgery in [the Plan] was actually motivated by 

a legitimate governmental interest.” (Doc. 128 at 11.) 

Plaintiff served Defendants with his first set of Requests for Production on 

December 8, 2020.  (Doc. 195 at 1; Doc. 195-3 at 8-27.) Requests for Production One, 

Three, and Nine sought documents and information concerning the Plan’s exclusion of 

gender reassignment surgery and the decision-making behind the exclusion. (Doc. 195 at 

4; Doc. 195-3 at 23-26.) The State Defendants withheld 85 documents as attorney-client 

privileged.  

II. Plaintiff’s Motion to Compel 

Plaintiff seeks to compel disclosure of the 85 documents that the State Defendants 

have withheld based on their assertion of the attorney-client privilege. (Doc. 195 at 2.) 

Plaintiff contends that the State Defendants waived the attorney-client privilege with 

respect to those documents: (1) “by asserting and relying on legal advice as a defense to 

the charge that discriminatory intent [motivated] [Defendants’] decision to maintain the 

Exclusion,” and (2) by voluntarily disclosing the substance of the legal advice. (Id. at 3-

4.) 

In support of his first argument, Plaintiff argues that the State Defendants placed 

the legal advice they received regarding the legality of the exclusion for gender 

reassignment surgery at issue by asserting it in their Responses to his First, Fourth, and 

Seventh Interrogatories, as well as during the depositions of former Director of ADOC 

Benefits Service Division Marie Isaacson and ADOA Plan Administration Manager Scott 

Bender. (Id. at 4-6.) Plaintiff’s First Interrogatory asked Defendants to identify the 
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reasons why the Plan excludes coverage for gender reassignment surgery. (Doc. 195-3 at 

30-31.) The State Defendants responded, in relevant part, that the Plan excludes gender 

reassignment surgery “because the State concluded, under the law, that it was not legally 

required” to provide such coverage. (Doc. 195-3 at 31.) Plaintiff’s Fourth Interrogatory 

asked Defendants to identify all persons involved in making decisions related to the 

exclusion of gender reassignment surgery. (Doc. 195-3 at 33.) The State Defendants’ 

Response identified three attorneys for the State; Plaintiff thus argues that the attorneys 

were central to the decision-making regarding the exclusion. (Doc. 195 at 5; Doc. 195-3 

at 33). Plaintiff’s Seventh Interrogatory asked Defendants to produce any documents that 

Defendants relied on relating to the exclusion. (Doc. 195-3 at 35.) The State Defendants’ 

Response listed two memoranda—one from Marie Isaacson to Mike Liburdi, dated 

August 3, 2016 regarding “Affordable Care Act § 1557,” and another from outside legal 

counsel Fennemore Craig, P.C. to Marie Isaacson dated July 20, 2016, regarding 

“Summary and Implications of § 1557 and Transgender Coverage Requirements”—both 

of which Defendants asserted were covered by the attorney-client privilege. (Id.) Marie 

Isaacson and Scott Bender testified during their depositions that the decision to exclude 

gender reassignment surgery from coverage under the Plan was based on what the Plan 

was legally required to cover.  (Doc. 195-3 at 69, 79.)  Plaintiff argues that these 

Interrogatory Responses and deposition testimony amount to an assertion of legal advice 

as a defense to his charge that the exclusion of coverage for gender reassignment surgery 

was motivated by discriminatory intent. (Doc. 195 at 5-6, 9-12.) 

Next, Plaintiff argues that Defendants waived the attorney-client privilege by 

voluntarily disclosing the substance of the legal advice they received regarding the 

exclusion of gender reassignment surgery to the Governor’s Office in 2016 and during 

the deposition of Marie Isaacson.  (Doc. 195 at 7, 12-14; see also Doc. 195-3 at 57-58, 

66.) 

. . . . 

. . . . 
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III. Magistrate Judge Bowman’s Order 

In her Order granting Plaintiff’s Motion to Compel (“the Order”), Magistrate 

Judge Bowman finds that the State Defendants implicitly waived the attorney-client 

privilege with respect to the withheld documents by relying upon the legal advice they 

received regarding exclusion of coverage for gender reassignment surgery as “evidence 

that they harbored no discriminatory intent” in maintaining the exclusion. (Doc. 213 at 1-

2, 4.) The Order rejects Defendants’ argument that they did not raise an “advice of 

counsel defense” as unsupported by the record, namely the Interrogatory Responses and 

deposition testimony discussed above. (Id. at 4-5.) The Order concludes that Plaintiff 

cannot realistically dispute Defendants’ claimed reason for maintaining the exclusion of 

coverage for gender reassignment surgery without access to the legal advice that 

Defendants relied upon in making that decision, and that “fairness” thus mandates that 

Plaintiff be able to review the substance of that advice. (Id. at 5-6.) Because the Order 

finds that Defendants waived the attorney-client privilege by relying on the advice of 

legal counsel as a defense to the charge of discriminatory intent, it does not reach the 

merits of Plaintiff’s alternate arguments involving witness deposition testimony or 

disclosure of the documents to the Governor’s Office. (Id. at 2.) 

IV. State Defendants’ Appeal of the Order 

On appeal, the State Defendants object to the Order on four grounds: (1) they did 

not assert or imply an “advice of counsel” defense through Interrogatory Responses or 

deposition testimony; (2) neither Marie Isaacson nor Scott Bender have authority to 

waive the attorney-client privilege; (3) compelling disclosure of the privileged documents 

violates public policy; and (4) the Order is unclear and ambiguous. (Doc. 223.) 

First, the State Defendants argue that they never asserted—in their Answer, 

Interrogatory Responses, or deposition testimony—that they relied on the advice of 

counsel in deciding to maintain the Plan’s exclusion of coverage for gender reassignment 

surgery, and that the Order “reads too much into” their Interrogatory Responses. (Id. at 1-

6.) The State Defendants further contend that their Interrogatory Responses indicate that 
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they relied on non-privileged documents from “insurers and other entities” regarding the 

coverage exclusion. (Id. at 4.) Defendants further contend that because they never stated 

the parameters of the legal advice received or the degree to which they relied upon it, 

they did not put that legal advice at issue. (Id. at 5.) 

Second, Defendants argue that the deposition testimony of Marie Isaacson and 

Scott Bender could not waive the attorney-client privilege because neither witness had 

the authority to speak on behalf of the State Defendants. (Id. at 6-7.) Third, Defendants 

argue that compelling production of the documents would violate public policy because 

State officials should be encouraged to consult with counsel in developing policies and 

thus allowing the State to engage in privileged communications with legal counsel is 

“uniquely important.” (Id. at 7-8.)  

Lastly, Defendants contend that the Order is “unclear and ambiguous” because it 

does not specify which documents it compelled Defendants to produce. (Id. at 8-10.) 

Defendants request that, if the Court affirms the Order, it compel production of only the 

attorney-client communications that relate to the legality of the exclusion and that were 

exchanged prior to the State’s final decision to maintain the exclusion. (Id. at 9-10.) 

V. Applicable Law 

Issues of privilege in federal question cases are determined by federal law. Fed. R. 

Evid. 501. “The party asserting an evidentiary privilege has the burden to demonstrate 

that the privilege applies to the information in question.” Tornay v. United States, 840 

F.2d 1424, 1426 (9th Cir. 1988); see also United States v. Ruehle, 583 F.3d 600, 608 (9th 

Cir. 2009). 

“The attorney-client privilege protects confidential communications between 

attorneys and clients, which are made for the purpose of giving legal advice.” United 

States v. Sanmina Corp., 968 F.3d 1107, 1116 (9th Cir. 2020). The Ninth Circuit employs 

an eight-part test to determine whether information is covered by the attorney-client 

privilege: 
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(1) Where legal advice of any kind is sought (2) from a 

professional legal adviser in his capacity as such, (3) the 

communications relating to that purpose, (4) made in 

confidence (5) by the client, (6) are at his instance 

permanently protected (7) from disclosure by himself or by 

the legal adviser, (8) unless the protection be waived. 

Id. (internal citation omitted). Here, the parties dispute only element (8), whether the 

privilege was waived. (See Doc. 213 at 3.) 

Express waiver “occurs when a party discloses privileged information to a third 

party who is not bound by the privilege, or otherwise shows disregard for the privilege by 

making the information public.” Sanmina Corp., 968 F.3d at 1116-1117 (internal citation 

and quotation omitted). “In contrast, waiver by implication, or implied waiver, is based 

on the rule that a litigant waives the attorney-client privilege by putting the lawyer’s 

performance at issue during the course of litigation.” Id. at 1117. “Waivers by implication 

rest on the ‘fairness principle,’ which is often expressed in terms of preventing a party 

from using the privilege as both a shield and a sword.” Id. (citing Bittaker v. Woodford, 

331 F.3d 715, 719 (9th Cir. 2003)); see also Chevron Corp. v. Pennzoil Co., 974 F.2d 

1156, 1162 (9th Cir. 1992) (“The privilege which protects attorney-client 

communications may not be used both as a sword and a shield.”)). “In practical terms, 

this means that parties in litigation may not abuse the privilege by asserting claims the 

opposing party cannot adequately dispute unless it has access to the privileged materials.” 

Sanmina Corp., 968 F.3d at 1117. Accordingly, “a holder of the attorney-client privilege 

or work-product immunity cannot claim that legal advice from his attorney justifies his 

actions while simultaneously shielding that advice from disclosure.” Melendres v. 

Arpaio, No. CV-07-2513-PHX-GMS, 2015 WL 12911719, at *2 (D. Ariz. May 14, 

2015). 

“An implied waiver of the attorney-client privilege occurs when (1) the party 

asserts the privilege as a result of some affirmative act, such as filing suit; (2) through 

this affirmative act, the asserting party puts the privileged information at issue; and (3) 

allowing the privilege would deny the opposing party access to information vital to its 
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defense.” Home Indem. Co. v. Lane Powell Moss & Miller, 43 F.3d 1322, 1326 (9th Cir. 

1995) (citing Hearn v. Rhay, 68 F.R.D. 547, 581 (E.D. Wash. 1975)). “[A]n overarching 

consideration is whether allowing the privilege to protect against disclosure of the 

information would be manifestly unfair to the opposing party.” Id. (internal quotation 

omitted).  

VI. Analysis 

The record supports affirming Magistrate Judge Bowman’s Order compelling 

production of the withheld documents. The Court’s review of the record reveals that, 

despite the State Defendants’ protestations to the contrary, the State Defendants’ 

Interrogatory Responses indicate that they relied on the advice of legal counsel in 

deciding to maintain the exclusion of coverage for gender reassignment surgery. (See 

Doc. 195-3 at 28-37.) This constitutes an affirmative act placing the privileged materials 

at issue. Furthermore, as Judge Bowman concluded, Plaintiff is unable to adequately 

respond to this defense without viewing the withheld documents. Without disclosure of 

the withheld documents, Plaintiff cannot fully respond to Defendants’ argument that their 

reason for maintaining the exclusion was lawful and non-discriminatory because it was 

based on legal advice. As such, fairness mandates that the documents be disclosed. While 

the Court acknowledges that the public policy underlying the attorney-client privilege 

serves to protect the State’s ability to engage in privileged communications with its 

lawyers, that interest does not overcome Plaintiff’s right to fully litigate the merits of this 

action. 

Accordingly, 

IT IS ORDERED that Defendant’s Appeal of the Order (Doc. 223) is denied.  

. . . . 

. . . . 

. . . . 

. . . . 

. . . . 
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IT IS FURTHER ORDERED that Magistrate Judge Bowman’s Order (Doc. 

213) granting Plaintiff’s Motion to Compel (Doc. 195) is affirmed. Within fourteen (14) 

days of the date of this Order, Defendants shall produce all documents related to 

Defendants’ decision-making regarding the exclusion of coverage for gender 

reassignment surgery as requested in Plaintiff’s Requests for Production One, Three, and 

Nine, including legal advice that may have informed that decision-making. Defendants 

need not produce documents that relate solely to their defense in the instant litigation. 

Dated this 21st day of September, 2021. 
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ACLU FOUNDATION OF ARIZONA
3707 North 7th Street, Suite 235 
Phoenix, Arizona 85014 
Telephone: (602) 650-1854 
Facsimile:  (602) 650-1376 
Email: cwee@acluaz.org 
 
Christine K. Wee – 028535 
 
Counsel for Plaintiffs 
 
(Additional Counsel listed on next page) 

AMERICAN CIVIL LIBERTIES 
UNION FOUNDATION 
125 Broad Street, Floor 18 
New York, New York  10004 
Telephone:  (212) 549-2650 
Facsimile:  (212) 549-2627 
Email:  jblock@aclu.org 
Email:  lcooper@aclu.org 
 
Joshua A. Block * 
Leslie Cooper* 
(*admitted pro hac vice) 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

 

Russell B. Toomey, 
 

Plaintiff,  
v.  
 
State of Arizona; Arizona Board of Regents, 
d/b/a University of Arizona, a governmental body 
of the State of Arizona; Ron Shoopman, In his 
official capacity as Chair of the Arizona Board of 
Regents; Larry Penley, in his official capacity as 
member of the Arizona Board of Regents; Ram 
Krishna, in his official capacity as Secretary of the 
Arizona Board of Regents; Bill Ridenour, in his 
official capacity as treasurer of the Arizona Board 
of Regents; Lyndel Manson, in her official 
capacity as member of the Arizona Board of 
Regents; Karrin Taylor Robson, in her official 
capacity as member of the Arizona Board of 
Regents; Jay Heiler, in his official capacity as 
member of the Arizona Board of Regents; Fred 
Duval, in his official capacity as member of the 
Arizona Board of Regents; Andy Tobin, in his 
official capacity as Director of the Arizona 
Department of Administration; Paul Shannon, in 
his official capacity as Acting Assistant Director of 
the Benefits Services Division of the Arizona 
Department of Administration, 
 

Defendants. 

CV 19-0035-TUC-RM (LAB) 
 

 
 

 
AMENDED COMPLAINT 
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Plaintiff Russell B. Toomey, Ph.D., on behalf of himself and all others similarly 

situated, brings this action against Defendants State of Arizona, Arizona Board of Regents, 

d/b/a University of Arizona, Ron Shoopman, Larry Penley, Ram Krishna, Bill Ridenour, 

Lyndel Manson, Karrin Taylor Robson, Jay Heiler, Fred DuVal,  Andy Tobin, and Paul 

Shannon, for violations of Title VII of the Civil Rights Act of 1964 and the Equal 

Protection Clause of the Fourteenth Amendment. 

INTRODUCTION 

1. The State of Arizona provides healthcare coverage to State employees 

through a self-funded health plan controlled by the Arizona Department of Administration 

(“the Plan”). (Exhibit A.)  

2. The Plan generally provides coverage for medically necessary care, but 

singles out transgender employees for unequal treatment by categorically denying all 

coverage for “[g]ender reassignment surgery” regardless of whether the surgery qualifies 

as medically necessary treatment.  As a result, transgender individuals enrolled in the Plan 

have no opportunity to demonstrate that their transition-related care is medically necessary, 

and they have no opportunity to appeal any adverse determination to an independent 

reviewer. 

3. In the past, some public and private insurance companies excluded coverage 

for treatment of gender dysphoria (also called  “transition-related care” or “gender-

affirming care”), including surgical treatments, based on the erroneous assumption that 

such treatments were cosmetic or experimental. Today, however, every major medical 

organization to address the issue has recognized that such exclusions have no basis in 

medical science and that transition-related care is effective, safe and medically necessary 

for treatment of gender dysphoria. 

4. Plaintiff Russell B. Toomey, Ph.D., is a man who is transgender. He is 

employed as an Associate Professor at the University of Arizona. As a result of the Plan’s 
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discriminatory exclusion, Dr. Toomey has been blocked from receiving a medically-

necessary hysterectomy prescribed by his physician in accordance with the widely accepted 

standards of care for treating gender dysphoria. The Plan provides coverage for the same 

hysterectomies when prescribed as medically necessary treatment for other medical 

conditions. But, the Plan categorically excludes coverage for hysterectomies when they are 

medically necessary for purposes of “[g]ender reassignment.”  

5. If the discriminatory exclusion were removed, Dr. Toomey would have an 

opportunity to prove that his surgery is medically necessary under the Plan’s generally 

applicable standards for establishing medical necessity.   

6. If the discriminatory exclusion were removed, Dr. Toomey would also have 

the right to appeal any adverse determination to an independent reviewer within the third-

party claims administrator and, if necessary, to an independent review organization. 

7. On its face, the Plan discriminates against Dr. Toomey and other transgender 

employees “because of . . . sex” in violation of Title VII of the Civil Rights Act of 1964 

and deprives Dr. Toomey and other transgender employees of equal treatment under the 

Equal Protection Clause of the Fourteenth Amendment.  

8. Dr. Toomey brings this Amended Complaint on behalf of himself and a 

proposed class of similarly situated individuals for declaratory and injunctive relief 

requiring Defendants to remove the Plan’s categorical exclusion of coverage for “[g]ender 

reassignment surgery” and evaluate whether transgender individuals’ surgical care for 

gender dysphoria is “medically necessary” in accordance with the Plan’s generally 

applicable standards and procedures. 

JURISDICTION AND VENUE 

9. This action arises under Title VII of the Civil Rights Act of 1964, 42 U.S.C. 

§ 2000e et seq. (“Title VII”), the Constitution of the United States, and 42 U.S.C. § 1983. 
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10. This Court has jurisdiction pursuant to Article III of the United States 

Constitution; 28 U.S.C. §§ 1331, 1343; and 42 U.S.C. § 2000e-5(f)(3). 

11. Declaratory relief is authorized by 28 U.S.C. §§ 2201 and 2202. 

12. Venue lies with this Court pursuant to 42 U.S.C. § 2000e-5(f)(3) because the 

unlawful employment practice was committed in the State of Arizona. 

PARTIES 

13. Plaintiff Russell B. Toomey, Ph.D., resides in Tucson, Arizona. 

14. Dr. Toomey is employed by Defendant, the Arizona Board of Regents, as an 

Associate Professor at the University of Arizona.  

15. The Arizona Board of Regents provides healthcare to its employees, 

including Dr. Toomey, through a self-funded plan controlled by the Arizona Department 

of Administration. 

16. Defendant Ron Shoopman is sued in his official capacity as Chair of the 

Arizona Board of Regents. 

17. Defendant Ram Krishna is sued in his official capacity as Secretary of the 

Arizona Board of Regents.  

18. Defendant Bill Ridenour is sued in his official capacity as Treasurer of the 

Arizona Board of Regents. 

19. Defendants Larry Penley, Lyndel Manson, Karrin Taylor Robson, Jay Heiler, 

and Fred DuVal are sued in their official capacities as Members of the Arizona Board of 

Regents. 

20. Defendant Andy Tobin is sued in his official capacity as Interim Director of 

the Arizona Department of Administration. 

21. Defendant Paul Shannon is sued in his official capacity as Acting Assistant 

Director of the Benefits Services Division of the Arizona Department of Administration. 
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EXHAUSTION OF ADMINISTRATIVE REQUIREMENTS 

22. On August 15, 2018, Dr. Toomey timely filed a charge with the Equal 

Employment Opportunity Commission against the Arizona Board of Regents for sex 

discrimination in violation of Title VII. 

23. On December 14, 2018, the Department of Justice issued a right-to-sue letter 

to Dr. Toomey, which was received on December 27, 2018. (Exhibit B.) 

FACTUAL ALLEGATIONS 

Transgender individuals and gender dysphoria 

24. Gender identity is a well-established medical concept, referring to one’s 

sense of oneself as belonging to a particular gender. Typically, people who are designated 

female at birth based on their external anatomy identify as girls or women, and people who 

are designated male at birth identify as boys or men. For transgender individuals, however, 

the sense of one’s gender identity differs from the sex assigned to them at birth. 

25. Transgender men are men who were assigned “female” at birth, but have a 

male gender identity. Transgender women are women who were assigned “male” at birth, 

but have a female gender identity. 

26. Although the precise origins of each person’s gender identity is not fully 

understood, experts agree that it likely results from a combination of biological factors as 

well as social, cultural, and behavioral factors. 

27. Being transgender is not a mental disorder.  Men and women who are 

transgender have no impairment in judgment, stability, reliability, or general social or 

vocational capabilities solely because of their transgender status.  But transgender men and 

women may require treatment for “gender dysphoria,” the diagnostic term for the clinically 

significant emotional distress experienced as a result of the incongruence of one’s gender 

with their assigned sex and the physiological developments associated with that sex.  The 

criteria for diagnosing gender dysphoria are set forth in the Diagnostic and Statistical 
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Manual of Mental Disorders (DSM-V) (302.85).  

28. The widely accepted standards of care for treating gender dysphoria are 

published by the World Professional Association for Transgender Health (“WPATH”). 

Under the WPATH standards, medically necessary treatment for gender dysphoria may 

require medical steps to affirm one’s gender identity and transition from living as one 

gender to another. This treatment, often referred to as transition-related care or gender-

affirming care, may include hormone therapy, surgery (sometimes called “sex 

reassignment surgery” or “gender confirmation surgery”), and other medical services that 

align individuals’ bodies with their gender identities.    

29. Under the WPATH standards, the exact medical treatment varies based on 

the individualized needs of the person. Under each patient’s treatment plan, the goal is to 

enable the individual to live all aspects of their life consistent with their gender identity, 

thereby eliminating the distress associated with the incongruence.   

30. In the past, public and private insurance companies excluded coverage for 

transition-related care based on the assumption that such treatments were cosmetic or 

experimental.  Today, however, transition-related surgical care is routinely covered by 

private insurance programs.  The American Medical Association, the American 

Psychological Association, the American Psychiatric Association, the American College 

of Obstetricians and Gynecologists, and every other major medical organization have 

issued policy statements and guidelines supporting healthcare coverage for transition-

related care as medically necessary under contemporary standards of care.  No major 

medical organization has taken the position that transition-related care is not medically 

necessary or advocated in favor of a categorical ban on insurance coverage for transition-

related procedures. 

31. Medicare began covering transition-related surgery in 2014 after an 

independent medical board in the U.S. Department of Health & Human Services rescinded 
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an old Medicare policy that had excluded surgery from Medicare coverage. The decision 

explained that the Medicare surgery exclusion was based on a medical review conducted 

in 1981 and failed to take into account subsequent developments in surgical techniques and 

medical research.  Medicare now provides coverage for transition-related surgical care for 

gender dysphoria on a case-by-case basis based on individualized medical need. 

The Self-Funded Health Plan’s “Gender Reassignment” Exclusion 

32. Dr. Toomey’s healthcare coverage is provided and paid for by the State of 

Arizona through the Plan. 

33. Individuals enrolled in the Plan must choose to receive benefits through a 

Network Provider.  In 2018, the four Network Providers were Aetna, Blue Cross Blue 

Shield of Arizona, Cigna, and UnitedHealthcare. Dr. Toomey’s Network Provider is Blue 

Cross Blue Shield of Arizona. 

34. The Plan generally provides coverage for medically necessary care, which 

the Plan defines as “services, supplies and prescriptions, meeting all of the following 

criteria”: (1) ordered by a physician; (2) not more extensive than required to meet the basic 

health needs; (3) consistent with the diagnosis of the condition for which they are being 

utilized; (4) consistent in type, frequency and duration of treatment with scientifically 

based guidelines by the medical-scientific community in the United States of America; (5) 

required for purposes other than the comfort and convenience of the patient or provider; 

(6) rendered in the least intensive setting that is appropriate for their delivery; and (7) have 

demonstrated medical value.   

35. In the event that the Plan denies coverage for a treatment based on purported 

lack of medical necessity, the Plan provides a right to appeal the decision to an independent 

reviewer at the third-party claims administrator and, if necessary, to further appeal to an 

external independent review organization.  If an independent reviewer concludes that the 

treatment is medically necessary, that decision is binding, and the Plan must immediately 
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authorize coverage for the treatment. 

36. The Plan does not apply these generally applicable standards and procedures 

to surgical care for gender dysphoria. Instead, the Plan categorically denies all coverage 

for “[g]ender reassignment surgery” regardless of whether the surgery qualifies as 

medically necessary.  Transgender individuals enrolled in the Plan have no opportunity to 

demonstrate that their transition-related care is medically necessary or to appeal any 

adverse determination to an independent reviewer. 

37. All four of the health insurance companies who serve as Network Providers 

for the Plan have adopted internal policies and standards for determining when transition-

related surgery for gender dysphoria is medically necessary and, thus, covered. (Exhibits 

C-F) But, as a result of the Plan’s “gender reassignment” exclusion, the Network Providers 

do not apply those internal policies and standards when administering the Plan to Arizona 

State employees and, instead, automatically deny coverage of transition-related surgery.  

Dr. Toomey’s medically necessary treatment for gender dysphoria 

38. Dr. Toomey is a man who is transgender, which means that he has a male 

gender identity, but the sex assigned to him at birth was female.  Dr. Toomey transitioned 

to live consistently with his male identity in 2003.  Since 2003, Dr. Toomey has received 

testosterone as a medically necessary treatment for gender dysphoria. He also received 

medically necessary chest reconstruction surgery in 2004. 

39. In accordance with the WPATH Standards of Care, Dr. Toomey’s treating 

physicians have recommended that he receive a hysterectomy as a medically necessary 

treatment for gender dysphoria.  

40. The Plan provides coverage for the same surgery when prescribed as 

medically necessary treatment for other medical conditions, but not when the surgery is 

performed as part of transition-related care.  
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41. Dr. Toomey has satisfied all of the criteria for a medically necessary 

hysterectomy under the WPATH Standards of Care.1 

42. All four of the Network Providers for the Plan have adopted internal policies 

and guidelines that authorize hysterectomies as medically necessary treatments for gender 

dysphoria based on the same criteria used by the WPATH Standards of Care. 

43. As a result of the Plan’s categorical exclusion for “gender reassignment 

surgery,” Dr. Toomey’s Network Provider—Blue Cross Blue Shield of Arizona—denied 

preauthorization for Dr. Toomey’s hysterectomy on August 10, 2018.  (Exhibit G.) 

44. In denying preauthorization, Blue Cross Blue Shield of Arizona did not apply 

its own internal guidelines for determining whether the hysterectomy is a medically 

necessary treatment for gender dysphoria.  The denial was based solely on the Plan’s 

exclusion for “gender reassignment surgery.” 

45. The denial letter from Blue Cross Blue Shield of Arizona stated:  
[W]e cannot approve this request because the laparoscopic total 
hysterectomy with removal of tubes and ovaries surgery, for your diagnosis 
of transsexualism and gender identity disorder is considered a gender 
reassignment surgery, which is a benefit exclusion. This finding is based on 
your benefit plan booklet on pages 56 & 57 under the heading of “Exclusions 
and General Limitations” which states: 
 
10.1 Exclusions and General Limitations 
 
“In addition to any services and supplies specifically excluded in any other 
Article of the Plan Description, any services and supplies which are not 

 
1 Those criteria are:  (a) Two referral letters from qualified mental health professionals; (b) 

Persistent, well documented gender dysphoria; (c) Capacity to make a fully informed 
decision and to consent for treatment; (d) Age of majority in a given country; (e) If 
significant medical or mental health concerns are present, they must be well controlled; 
and (f) Twelve continuous months of hormone therapy as appropriate to the patient’s 
gender goals (unless the patient has a medical contraindication or is otherwise unable or 
unwilling to take hormones). 
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described as covered are excluded. In addition, the following are specifically 
excluded Services and Supplies: 
 

• Gender reassignment surgery.” 
 
If you choose to get the laparoscopic total hysterectomy with removal of 
tubes and ovaries surgery, BCBSAZ will not cover the costs of this service. 

(Ex. G at 1.) 
CLASS ALLEGATIONS 

46. Dr. Toomey brings this action on behalf of himself and a class of similarly 

situated individuals pursuant to Rule 23(b)(2) of the Federal Rules of Civil Procedure. 

Through the “gender reassignment surgery” exclusion, Defendants have “acted or refused 

to act on grounds that apply generally to the class, so that final injunctive relief or 

corresponding declaratory relief is appropriate respecting the class as a whole.”  Rule 

23(b)(2). 

47. Class certification is appropriate because Dr. Toomey challenges the facial 

validity of the Plan’s “gender reassignment surgery” exclusion, which denies transgender 

individuals an equal opportunity to demonstrate that their transition-related surgical care is 

medically necessary. The denial of that equal opportunity is an injury in fact that can be 

resolved on a class-wide basis. 

48.  Dr. Toomey seeks a declaratory judgment and injunction requiring 

Defendants to remove the Plan’s categorical exclusion of coverage for “[g]ender 

reassignment surgery” and evaluate whether transgender individuals’ surgical care for 

gender dysphoria is “medically necessary” in accordance with the Plan’s generally 

applicable standards and procedures.  

49. Dr. Toomey proposes two classes based on the claims against each 

Defendant. 

50. With respect to (a) the Title VII claim against the State of Arizona and the 

Arizona Board of Regents and (b) the equal protection claim against Defendants Ron 
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Shoopman, Ram Krishna, Bill Ridenour, Larry Penley, Lyndel Manson, Karrin Taylor 

Robson, Jay Heiler, and Fred DuVal in their official capacities: the proposed class consists 

of all current and future employees of the Arizona Board of Regents, who are or will be 

enrolled in the self-funded Plan controlled by the Arizona Department of Administration, 

and  who have or will have medical claims for transition-related surgical care. 

51. With respect to the equal protection claim against Defendants Andy Tobin  

and Paul Shannon in their official capacities: the proposed class consists of all current and 

future individuals (including Arizona State employees and their dependents) who are or 

will be enrolled in the self-funded Plan controlled by the Arizona Department of 

Administration, and  who have or will have medical claims for transition-related surgical 

care. 

52. Each of the proposed classes is so numerous that joinder of all members is 

impracticable. 

53. For each of the proposed classes, there are questions of law or fact common 

to the class. Because Dr. Toomey brings a facial challenge, the class claims do not depend 

on whether a particular individual’s transition-related surgery is ultimately proven to be 

medically necessary.  Dr. Toomey merely seeks declaratory relief and an injunction 

providing all class members the opportunity to have their claims for transition-related 

surgery evaluated for medical necessity under the same standards and procedures that the 

Plan applies to other medical treatments. 

54. For each of the proposed classes, the claims or defenses of the representative 

parties are typical of the claims or defenses of the class. 

55. For each of the proposed classes, Dr. Toomey will fairly and adequately 

protect the interests of the class. 
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COUNT I 
VIOLATION OF TITLE VII 

(Against State of Arizona and Arizona Board of Regents) 

56. Title VII of the Civil Rights Act of 1964 provides that employers may not 

“discriminate against any individual with respect to his compensation, terms, conditions, 

or privileges of employment, because of such individual’s . . . sex.” 42 U.S.C. § 2000e-

2(a)(l). 

57. The State of Arizona and the Arizona Board of Regents are employers as that 

term is defined in Title VII, 42 U.S.C. § 2000e-(a) and (b). 

58. An employer-sponsored health plan is part of the “compensation, terms, 

conditions, or privileges of employment.” 42 U.S.C. § 2000e-2(a)(l). 

59. Discrimination on the basis of transgender status or gender nonconformity is 

discrimination on the basis of “sex” under Title VII. 

60. The employer-sponsored health plan provided by the State of Arizona and 

the Arizona Board of Regents facially discriminates based on transgender status and gender 

nonconformity by categorically excluding coverage for all medically necessary “gender 

reassignment surger[ies].” 

61. Because medical transition from one sex to another inherently transgresses 

gender stereotypes, denying medically necessary coverage based on whether surgery is 

performed for purposes of “gender reassignment” constitutes impermissible discrimination 

based on gender nonconformity. 

62. Because the need to undergo gender transition is a defining aspect of 

transgender status, discrimination based on gender transition is discrimination against 

transgender individuals as a class. 

63. By categorically excluding all coverage for “[g]ender reassignment surgery,” 

the Plan deprives Dr. Toomey and other transgender employees of an equal opportunity to 
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prove that their transition-related surgery is medically necessary under the same standards 

and procedures that apply to other medical conditions.  

64. By providing a facially discriminatory employer-sponsored health plan, the 

State of Arizona and the Arizona Board of Regents have unlawfully discriminated—and 

continue to unlawfully discriminate—against Dr. Toomey and members of the proposed 

class “with respect to [their] compensation, terms, conditions, or privileges of employment, 

because of . . . sex.” 42 U.S.C. § 2000e-2(a)(l). 

COUNT II 
VIOLATION OF THE EQUAL PROTECTION CLAUSE 

(Against Defendants Shoopman, Krishna, Ridenour, Penley, Manson, Robson, 
Heiler, DuVal, Tobin and Shannon in their official capacities)  

65. At all relevant times, Defendants Shoopman, Krishna, Ridenour, Penley, 

Manson, Robson, Heiler, DuVal, Tobin and Shannon have acted under color of State law. 

66. Pursuant to 42 U.S.C. § 1983, Defendants Shoopman, Krishna, Ridenour, 

Penley, Manson, Robson, Heiler, DuVal, Tobin and Shannon, in their official capacities, 

are liable for declaratory and injunctive relief for violations of the Equal Protection Clause.  

67. In their official capacity as officers and members of the Arizona Board of 

Regents, Defendants Shoopman, Krishna, Ridenour, Penley, Manson, Robson, Heiler, and 

DuVal are responsible for the terms and conditions of employment at the University of 

Arizona. 

68. In his official capacity as  Director of the Arizona Department of 

Administration, Defendant Andy Tobin is responsible for “determin[ing] the type, 

structure, and components of the insurance plans made available by the Department [of 

Administration].”  Ariz. Admin. Code R2-6-103. 

69. In his official capacity as Acting Assistant Director of Benefit Services 

Division of the Arizona Department of Administration, Defendant Paul Shannon has direct 

oversight and responsibility for administering the benefits insurance programs for State 
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employees, including employees of the Arizona Board of Regents. 

70.  The Equal Protection Clause of the Fourteenth Amendment provides: “No 

State shall . . . deny to any person within its jurisdiction the equal protection of the laws.”  

71. Arizona State employees are protected by the Equal Protection Clause. 

72. The employer-sponsored health plan provided by the State of Arizona and 

the Arizona Board of Regents facially discriminates based on transgender status and gender 

nonconformity by categorically excluding coverage for all medically necessary “gender 

reassignment surgery.”  

73. Because medical transition from one sex to another inherently transgresses 

gender stereotypes, denying medically necessary coverage for based on whether surgery is 

performed for purposes of “gender reassignment” constitutes impermissible discrimination 

based on gender nonconformity. 

74. Because the need to undergo gender transition is a defining aspect of 

transgender status, discrimination based on gender transition is discrimination against 

transgender individuals as a class. 

75. By categorically excluding all coverage for “[g]ender reassignment surgery,” 

the Plan deprives Dr. Toomey and other transgender employees of an equal opportunity to 

prove that their transition-related surgical is medically necessary under the same standards 

and procedures that apply to other medical conditions.  

76. By providing a facially discriminatory employer-sponsored health plan, the 

State of Arizona and the Arizona Board of Regents, by and through Defendants Shoopman, 

Krishna, Ridenour, Penley, Manson, Robson, Heiler, DuVal, Tobin and Shannon, acting in 

their respective official capacities, have unlawfully discriminated—and continue to 

unlawfully discriminate—against Dr. Toomey and members of the proposed class on the 

basis of gender, which is subject to heightened scrutiny under the Equal Protection Clause. 

77. By providing a facially discriminatory employer-sponsored health plan, the 
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State of Arizona and the Arizona Board of Regents, by and through Defendants Shoopman, 

Krishna, Ridenour, Penley, Manson, Robson, Heiler, DuVal, Tobin and Shannon, acting in 

their respective official capacities, have unlawfully discriminated—and continue to 

unlawfully discriminate—against Dr. Toomey and members of the proposed class on the 

basis of transgender status, which is independently subject to heightened scrutiny under the 

Equal Protection Clause. 

a. Men and women who are transgender, as a class, have historically 

been subject to discrimination. 

b. Men and women who are transgender, as a class, have a defining 

characteristic that bears no relation to an ability to perform or 

contribute to society. 

c. Men and women who are transgender, as a class, exhibit immutable 

or distinguishing characteristics that define them as a discrete group. 

d. Men and women who are transgender, as a class, are a minority with 

relatively little political power. 

78. The Plan’s discriminatory exclusion is not narrowly tailored to serve a 

compelling governmental interest. 

79. The Plan’s discriminatory exclusion is not substantially related to an 

important governmental interest. 

80. The discriminatory exclusion cannot be justified by a governmental interest 

in limiting coverage to medically necessary treatments because the Plan’s general 

provisions limiting healthcare to “medically necessary” treatments already serves that 

interest.  The only function of the categorical exclusion is to exclude medical care that 

would otherwise qualify as medically necessary under the Plan’s generally applicable 

standards.   

81. The Plan’s discriminatory exclusion lacks any rational basis and is grounded 
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in sex stereotypes, discomfort with gender nonconformity and gender transition, and moral 

disapproval of people who are transgender. 

RELIEF REQUESTED 

For the foregoing reasons, Plaintiff respectfully requests that the Court grant the 

following relief to Dr. Toomey and members of the proposed classes: 

A. Declaratory relief, including but not limited to a declaration that Defendants 

State of Arizona and the Arizona Board of Regents violated Title VII and that Defendants 

Shoopman, Krishna, Ridenour, Penley, Manson, Robson, Heiler, DuVal, Tobin and 

Shannon, in their official capacities, violated the Equal Protection Clause; 

B. Permanent injunctive relief with respect to all Defendants, requiring 

Defendants to remove the Plan’s categorical exclusion of coverage for “[g]ender 

reassignment surgery” and evaluate whether Dr. Toomey and the proposed classes’ 

surgical care for gender dysphoria is “medically necessary” in accordance with the Plan’s 

generally applicable standards and procedures.  

C. Plaintiffs’ reasonable costs and attorneys’ fees pursuant to Title VII and 42 

U.S.C. § 1988; and 

D. Such other relief as the Court deems just and proper. 

DATED this 2nd day of March, 2020. 

ACLU FOUNDATION OF ARIZONA 
 

By /s/Christine K. Wee 
Christine K. Wee 
 
AMERICAN CIVIL LIBERTIES UNION FOUNDATION 
Joshua A. Block*  
Leslie Cooper* 
(*admitted pro hac vice) 
 
WILLKIE FARR & GALLAGHER LLP 
Wesley R. Powell* 
Matthew S. Friemuth* 
(*PRO HAC VICE MOTION TO FOLLOW) 

 
Attorneys for Plaintiff Russell B. Toomey 
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CERTIFICATE OF SERVICE 

I hereby certify that on March 2, 2020, I electronically transmitted the attached 

document to the Clerk’s Office using the CM/ECF System for filing and transmittal of a 

Notice of Electronic Filing to all parties. 

 
/s/ Christine K. Wee 
Christine K. Wee 
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(https://www.aetna.com/)

-->

Gender Reassignment Surgery

Clinical Policy Bulletins  Medical Clinical Policy Bulletins

Number: 0615

Policy

Aetna considers gender reassignment surgery medically necessary when all of the following

criteria are met:

I. Requirements for mastectomy for female-to-male patients:

A. Single letter of referral from a qualified mental health professional (see Appendix);

and

B. Persistent, well-documented gender dysphoria (see Appendix); and

C. Capacity to make a fully informed decision and to consent for treatment; and

D. For members below the age of majority (less than 18 years of age), completion of

one year of testosterone treatment; and

E. If significant medical or mental health concerns are present, they must be

reasonably well controlled.

Note that a trial of hormone therapy is not a pre-requisite to qualifying for a

mastectomy in adults.

II. Requirements for gonadectomy (hysterectomy and oophorectomy in female-to-male

and orchiectomy in male-to-female):
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A. Two referral letters from qualified mental health professionals, one in a purely

evaluative role (see appendix); and

B. Persistent, well-documented gender dysphoria (see Appendix); and

C. Capacity to make a fully informed decision and to consent for treatment; and

D. Age of majority (18 years or older); and

E. If significant medical or mental health concerns are present, they must be

reasonably well controlled; and

F. Twelve months of continuous hormone therapy as appropriate to the member's

gender goals (unless the member has a medical contraindication or is otherwise

unable or unwilling to take hormones)

III. Requirements for genital reconstructive surgery (i.e., vaginectomy,

urethroplasty, metoidioplasty, phalloplasty, scrotoplasty, and placement of a testicular

prosthesis and erectile prosthesis in female to male; penectomy, vaginoplasty,

labiaplasty, and clitoroplasty in male to female)

A. Two referral letters from qualified mental health professionals, one in a purely

evaluative role (see appendix); and

B. Persistent, well-documented gender dysphoria (see Appendix); and

C. Capacity to make a fully informed decision and to consent for treatment; and

D. Age of majority (age 18 years and older); and

E. If significant medical or mental health concerns are present, they must be

reasonably well controlled; and

F. Twelve months of continuous hormone therapy as appropriate to the member’s

gender goals (unless the member has a medical contraindication or is otherwise

unable or unwilling to take hormones); and

G. Twelve months of living in a gender role that is congruent with their gender identity

(real life experience).

Note: Blepharoplasty, body contouring (liposuction of the waist), breast enlargement

procedures such as augmentation mammoplasty and implants, face-lifting, facial bone

reduction, feminization of torso, hair removal, lip enhancement, reduction thyroid chondroplasty,

rhinoplasty, skin resurfacing (dermabrasion, chemical peel), and voice modification surgery

(laryngoplasty, cricothyroid approximation or shortening of the vocal cords), which have been

used in feminization, are considered cosmetic. Similarly, chin implants, lip

reduction, masculinization of torso, and nose implants, which have been used to assist

masculinization, are considered cosmetic.
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Note on gender specific services for the transgender community

Gender-specific services may be medically necessary for transgender persons appropriate to

their anatomy.  Examples include:

1. Breast cancer screening may be medically necessary for female to male trans

identified persons who have not undergone a mastectomy;

2. Prostate cancer screening may be medically necessary for male to female trans

identified persons who have retained their prostate.

Aetna considers gonadotropin-releasing hormone medically necessary to suppress puberty in

trans identified adolescents if they meet World Professional Association for Transgender Health

(WPATH) criteria (see 

).

Aetna considers the following procedures that may be performed as a component of a gender

reassignment as cosmetic (not an all-inclusive list) (see also 

):

Abdominoplasty

Blepharoplasty

Brow lift

Calf implants

Cheek/malar implants

Chin/nose implants

Collagen injections

Construction of a clitoral hood

Drugs for hair loss or growth

Facial feminization and masculinization surgery

Forehead lift

Jaw reduction (jaw contouring)

Hair removal (e.g., electrolysis, laser hair removal) 

Hair transplantation

Lip reduction

Liposuction

CPB 0501 - Gonadotropin-Releasing Hormone Analogs and Antagonists

(../500_599/0501.html)

CPB 0031 - Cosmetic Surgery (../1_99/0031.html)
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Mastopexy

Neck tightening

Nipple reconstruction

Nose implants

Pectoral implants

Pitch-raising surgery

Removal of redundant skin

Rhinoplasty

Tracheal shave

Voice therapy/voice lessons.

Background

Gender dysphoria refers to discomfort or distress that is caused by a discrepancy between an

individual’s gender identity and the gender assigned at birth (and the associated gender role

and/or primary and secondary sex characteristics). A diagnosis of gender dysphoria requires a

marked difference between the individual’s expressed/experienced gender and the gender

others would assign him or her, and it must continue for at least six months. This condition may

cause clinically significant distress or impairment in social, occupational or other important

areas of functioning.  

Gender reassignment surgery is performed to change primary and/or secondary sex

characteristics. For male to female gender reassignment, surgical procedures may include

genital reconstruction (vaginoplasty, penectomy, orchidectomy, clitoroplasty) and cosmetic

surgery (breast implants, facial reshaping, rhinoplasty, abdominoplasty, thyroid chondroplasty

(laryngeal shaving), voice modification surgery (vocal cord shortening), hair transplants) (Day,

2002). For female to male gender reassignment, surgical procedures may include mastectomy,

genital reconstruction (phalloplasty, genitoplasty, hysterectomy, bilateral oophorectomy),

mastectomy, and cosmetic procedures to enhance male features such as pectoral implants and

chest wall recontouring (Day, 2002).

The criterion noted above for some types of genital surgeries – i.e., that patients engage in 12

continuous months of living in a gender role that is congruent with their gender identity – is

based on expert clinical consensus that this experience provides ample opportunity for patients

to experience and socially adjust in their desired gender role, before undergoing irreversible

surgery (Coleman, et al., 2011). 
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In addition to hormone therapy and gender reassignment surgery, psychological adjustments

are necessary in affirming sex. Treatment should focus on psychological adjustment, with

hormone therapy and gender reassignment surgery being viewed as confirmatory procedures

dependent on adequate psychological adjustment. Mental health care may need to be

continued after gender reassignment surgery. The overall success of treatment depends partly

on the technical success of the surgery, but more crucially on the psychological adjustment of

the trans identified person and the support from family, friends, employers and the medical

profession.

Nakatsuka (2012) noted that the 3rd versions of the guideline for treatment of people with

gender dysphoria (GD) of the Japanese Society of Psychiatry and Neurology recommends that

feminizing/masculinizing hormone therapy and genital surgery should not be carried out until 18

years old and 20 years old, respectively.  On the other hand, the 6th (2001) and the 7th (2011)

versions of the standards of care for the health of transsexual, transgender, and gender non-

conforming people of World Professional Association for Transgender Health (WPATH)

recommend that transgender adolescents (Tanner stage 2, [mainly 12 to 13 years of age]) are

treated by the endocrinologists to suppress puberty with gonadotropin-releasing hormone

(GnRH) agonists until age 16 years old, after which cross-sex hormones may be given.  A

questionnaire on 181 people with GID diagnosed in the Okayama University Hospital (Japan)

showed that female to male (FTM) trans identified individuals hoped to begin masculinizing

hormone therapy at age of 15.6 +/- 4.0 (mean +/- S.D.) whereas male to female (MTF) trans

identified individuals hoped to begin feminizing hormone therapy as early as age 12.5 +/- 4.0,

before presenting secondary sex characters.  After confirmation of strong and persistent trans

gender identification, adolescents with GD should be treated with cross-gender hormone or

puberty-delaying hormone to prevent developing undesired sex characters.  These treatments

may prevent transgender adolescents from attempting suicide, suffering from depression, and

refusing to attend school. 

Spack (2013) stated that GD is poorly understood from both mechanistic and clinical

standpoints.  Awareness of the condition appears to be increasing, probably because of greater

societal acceptance and available hormonal treatment.  Therapeutic options include hormone

and surgical treatments but may be limited by insurance coverage because costs are high.  For

patients seeking MTF affirmation, hormone treatment includes estrogens, finasteride,

spironolactone, and GnRH analogs.  Surgical options include feminizing genital and facial

surgery, breast augmentation, and various fat transplantations.  For patients seeking a FTM

gender affirmation, medical therapy includes testosterone and GnRH analogs and surgical
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therapy includes mammoplasty and phalloplasty.  Medical therapy for both FTM and MTF can

be started in early puberty, although long-term effects are not known.  All patients considering

treatment need counseling and medical monitoring.

Leinung and colleagues (2013) noted that the Endocrine Society's recently published clinical

practice guidelines for the treatment of transgender persons acknowledged the need for further

information on transgender health.  These investigators reported the experience of one provider

with the endocrine treatment of transgender persons over the past 2 decades. Data on

demographics, clinical response to treatment, and psychosocial status were collected on all

transgender persons receiving cross-sex hormone therapy since 1991 at the endocrinology

clinic at Albany Medical Center, a tertiary care referral center serving upstate New York. 

Through 2009, a total 192 MTF and 50 FTM transgender persons were seen.  These patients

had a high prevalence of mental health and psychiatric problems (over 50 %), with low rates of

employment and high levels of disability.  Mental health and psychiatric problems were

inversely correlated with age at presentation.  The prevalence of gender reassignment surgery

was low (31 % for MTF).  The number of persons seeking treatment has increased substantially

in recent years.  Cross-sex hormone therapy achieves very good results in FTM persons and is

most successful in MTF persons when initiated at younger ages.  The authors concluded that

transgender persons seeking hormonal therapy are being seen with increasing frequency.  The

dysphoria present in many transgender persons is associated with significant mood disorders

that interfere with successful careers.  They stated that starting therapy at an earlier age may

lessen the negative impact on mental health and lead to improved social outcomes.

Meyer-Bahlburg (2013) summarized for the practicing endocrinologist the current literature on

the psychobiology of the development of gender identity and its variants in individuals

with disorders of sex development or with transgenderism.  Gender reassignment remains the

treatment of choice for strong and persistent gender dysphoria in both categories, but more

research is needed on the short-term and long-term effects of puberty-suppressing medications

and cross-sex hormones on brain and behavior.

Irreversible Surgical Interventions for Minors

The World Professional Association for Transgender Health (WPATH) recommendations

version 7 (Coleman, et al., 2011) states, regarding irreversible surgical interventions, that "

[g]enital surgery should not be carried out until (i) patients reach the legal age of majority in a

given country, and (ii) patients have lived continuously for at least 12 months in the gender role

that is congruent with their gender identity. The age threshold should be seen as a minimum

criterion and not an indication in and of itself for active intervention." The WPATH guidelines

Case 4:19-cv-00035-RM-LAB   Document 86-3   Filed 03/02/20   Page 7 of 23Case: 21-71312, 10/04/2021, ID: 12247286, DktEntry: 1-3, Page 147 of 466
(186 of 507)



1/7/2020 Gender Reassignment Surgery - Medical Clinical Policy Bulletins | Aetna

www.aetna.com/cpb/medical/data/600_699/0615.html 7/22

state that "Chest surgery in FtM patients could be carried out earlier, preferably after ample

time of living in the desired gender role and after one year of testosterone treatment. The intent

of this suggested sequence is to give adolescents sufficient opportunity to experience and

socially adjust in a more masculine gender role, before undergoing irreversible surgery.

However, different approaches may be more suitable, depending on an adolescent’s specific

clinical situation and goals for gender identity expression.”

Note on Nipple Reconstruction

Aetna considers nipple reconstruction, as defined by the American Medical Association (AMA)

Current Procedural Terminology (CPT) code 19350, cosmetic/not medically necessary for

mastectomy for female to male gender reassignment. Performance of a mastectomy for gender

reassignment does not involve a nipple reconstruction as defined by CPT code 19350. 

Some have cited breast reconstruction surgery for breast cancer, i.e., recreation of a breast

after mastectomy, as support for coverage of nipple reconstruction. Mastectomy for female to

male gender reassignment surgery, however, involves mastectomy without restoration of the

breast. There are important differences between a mastectomy for breast cancer and a

mastectomy for gender reassignment. The former requires careful attention to removal of all

breast tissue to reduce the risk of cancer. By contrast, careful removal of all breast tissue is not

essential in mastectomy for gender reassignment. 

In mastectomy for gender reassignment, the nipple areola complex typically can be preserved.

There is no routine indication for nipple reconstruction as defined by CPT code 19350, the

exceptions being unusual cases where construction of a new nipple may be necessary in

persons with very large and ptotic breasts. See, e.g., Bowman, et al., 2006). 

Some have justified routinely billing CPT code 19350 for nipple reconstruction code for

mastectomy for gender reassignment based upon the frequent need to reduce the size of the

areola to give it a male appearance. However, the nipple reconstruction as defined by CPT

code 19350 describes a much more involved procedure than areola reduction. The typical

patient vignette for CPT code 19350, according to the AMA, is as follows: “The patient is

measured in the standing position to ensure even balanced position for a location of the nipple

and areola graft on the right breast.  Under local anesthesia, a Skate flap is elevated at the site

selected for the nipple reconstruction and constructed.  A full-thickness skin graft is taken from

the right groin to reconstruct the areola.  The right groin donor site is closed primarily in

layers.”  
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Aetna will consider allowing modifier -22 to be appended to the mastectomy CPT code when

this procedure is performed for gender reassignment to allow additional reimbursement for the

extra work that may be necessary to reshape the nipple and create an aesthetically pleasing

male chest.  CPT code 19350 does not describe the work that that is being done, because that

code describes the actual construction of a new nipple. The CPT defines modifier 22 as

"Increased Procedural Services: When the work required to provide a service is substantially

greater than typically required, it may be identified by adding modifier 22 to the usual procedure

code. Documentation must support the substantial additional work and the reason for the

additional work (i.e., increased intensity, time, technical difficulty of procedure, severity of

patient's condition, physical and mental effort required)." 

Thus, Aetna considers nipple reconstruction, as defined by CPT code 19350, as cosmetic/not

medically necessary for mastectomy for female to male gender reassignment, and that

appending modifier 22 to the mastectomy code would more accurately reflect the extra work

that may typically be necessary to obtain an aesthetically pleasing result.

Vulvoplasty versus Vaginoplasty as Gender-Affirming Genital Surgery for Transgender
Women

Jiang and colleagues (2018) noted that gender-affirming vaginoplasty aims to create the

external female genitalia (vulva) as well as the internal vaginal canal; however, not all patients

desire nor can safely undergo vaginal canal creation.  These investigators described the factors

influencing patient choice or surgeon recommendation of vulvoplasty (creation of the external

appearance of female genitalia without creation of a neovaginal canal) and evaluated the

patient's satisfaction with this choice.  Gender-affirming genital surgery consults were reviewed

from March 2015 until December 2017, and patients scheduled for or who had completed

vulvoplasty were interviewed by telephone.  These investigators reported demographic data

and the reasons for choosing vulvoplasty as gender-affirming surgery for patients who either

completed or were scheduled for surgery, in addition to patient reports of satisfaction with

choice of surgery, satisfaction with the surgery itself, and sexual activity after surgery.  A total of

486 patients were seen in consultation for trans-feminine gender-affirming genital surgery: 396

requested vaginoplasty and 39 patients requested vulvoplasty; 30 Patients either completed or

are scheduled for vulvoplasty.  Vulvoplasty patients were older and had higher body mass index

(BMI) than those seeking vaginoplasty.  The majority (63 %) of the patients seeking vulvoplasty

chose this surgery despite no contraindications to vaginoplasty.  The remaining patients had

risk factors leading the surgeon to recommend vulvoplasty.  Of those who completed surgery,

93 % were satisfied with the surgery and their decision for vulvoplasty.  The authors concluded
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that this was the first study of factors impacting a patient's choice of or a surgeon's

recommendation for vulvoplasty over vaginoplasty as gender-affirming genital surgery; it also

was the first reported series of patients undergoing vulvoplasty only. 

Drawbacks of this study included its retrospective nature, non-validated questions, short-term

follow-up, and selection bias in how vulvoplasty was offered.  Vulvoplasty is a form of gender-

affirming feminizing surgery that does not involve creation of a neovagina, and it is associated

with high satisfaction and low decision regret.

Autologous Fibroblast-Seeded Amnion for Reconstruction of Neo-vagina in Male-to-
Female Reassignment Surgery

Seyed-Forootan and colleagues (2018) stated that plastic surgeons have used several

methods for the construction of neo-vaginas, including the utilization of penile skin, free skin

grafts, small bowel or recto-sigmoid grafts, an amnion graft, and cultured cells.  These

researchers compared the results of amnion grafts with amnion seeded with autograft

fibroblasts.  Over 8 years, these investigators compared the results of 24 male-to-female

transsexual patients retrospectively based on their complications and levels of satisfaction; 16

patients in group A received amnion grafts with fibroblasts, and the patients in group B received

only amnion grafts without any additional cellular lining.  The depths, sizes, secretions, and

sensations of the vaginas were evaluated.  The patients were monitored for any complications,

including over-secretion, stenosis, stricture, fistula formation, infection, and bleeding.  The

mean age of group A was 28 ± 4 years and group B was 32 ± 3 years.  Patients were followed-

up from 30 months to 8 years (mean of 36 ± 4) after surgery.  The depth of the vaginas for

group A was 14 to 16 and 13 to 16 cm for group B.  There was no stenosis in neither group.

 The diameter of the vaginal opening was 34 to 38 mm in group A and 33 to 38 cm in group B.

 These researchers only had 2 cases of stricture in the neo-vagina in group B, but no stricture

was recorded for group A.  All of the patients had good and acceptable sensation in the neo-

vagina; 75 % of patients had sexual experience and of those, 93.7 % in group A and 87.5%  in

group B expressed satisfaction.  The authors concluded that the creation of a neo-vaginal canal

and its lining with allograft amnion and seeded autologous fibroblasts is an effective method for

imitating a normal vagina.  The size of neo-vagina, secretion, sensation, and orgasm was good

and proper.  More than 93.7 % of patients had satisfaction with sexual intercourse.  They stated

that amnion seeded with fibroblasts extracted from the patient's own cells will result in a vagina

with the proper size and moisture that can eliminate the need for long-term dilatation.  The

constructed vagina has a 2-layer structure and is much more resistant to trauma and laceration.

 No cases of stenosis or stricture were recorded.  Level of Evidence = IV.  These preliminary

findings need to be validated by well-designed studies.
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Pitch-Raising Surgery in Male-to-Female Transsexuals

Van Damme and colleagues (2017) reviewed the evidence of the effectiveness of pitch-raising

surgery performed in male-to-female transsexuals.  These investigators carried out a search for

studies in PubMed, Web of Science, Science Direct, EBSCOhost, Google Scholar, and the

references in retrieved manuscripts, using as keywords "transsexual" or "transgender"

combined with terms related to voice surgery.  They included 8 studies using cricothyroid

approximation, 6 studies using anterior glottal web formation, and 6 studies using other surgery

types or a combination of surgical techniques, leading to 20 studies in total.  Objectively, a

substantial rise in post-operative fundamental frequency was identified.  Perceptually, mainly

laryngeal web formation appeared risky for decreasing voice quality.  The majority of patients

appeared satisfied with the outcome.  However, none of the studies used a control group and

randomization process.  The authors concluded that future research needs to investigate long-

term effects of pitch-raising surgery using a stronger study design. 

Azul and associates (2017) evaluated the currently available discursive and empirical data

relating to those aspects of trans-masculine people's vocal situations that are not primarily

gender-related, and identified restrictions to voice function that have been observed in this

population, and made suggestions for future voice research and clinical practice.  These

researchers conducted a comprehensive review of the voice literature.  Publications were

identified by searching 6 electronic databases and bibliographies of relevant articles.  A total of

22 publications met inclusion criteria.  Discourses and empirical data were analyzed for factors

and practices that impact on voice function and for indications of voice function-related

problems in trans-masculine people.  The quality of the evidence was appraised.  The extent

and quality of studies investigating trans-masculine people's voice function was found to be

limited.  There was mixed evidence to suggest that trans-masculine people might experience

restrictions to a range of domains of voice function, including vocal power, vocal

control/stability, glottal function, pitch range/variability, vocal endurance, and voice quality.  The

authors concluded that more research into the different factors and practices affecting trans-

masculine people's voice function that took account of a range of parameters of voice function

and considered participants' self-evaluations is needed to establish how functional voice

production can be best supported in this population.

Facial Feminization Surgery

Raffaini and colleagues (2016) stated that gender dysphoria refers to the discomfort and

distress that arise from a discrepancy between a person's gender identity and sex assigned at

birth.  The treatment plan for gender dysphoria varies and can include psychotherapy, hormone
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treatment, and gender reassignment surgery, which is, in part, an irreversible change of sexual

identity.  Procedures for transformation to the female sex include facial feminization surgery,

vaginoplasty, clitoroplasty, and breast augmentation.  Facial feminization surgery can include

forehead re-modeling, rhinoplasty, mentoplasty, thyroid chondroplasty, and voice alteration

procedures.  These investigators reported patient satisfaction following facial feminization

surgery, including outcome measurements after forehead slippage and chin re-modeling.  A

total of 33 patients between 19 and 40 years of age were referred for facial feminization surgery

between January of 2003 and December of 2013, for a total of 180 procedures.  Surgical

outcome was analyzed both subjectively through questionnaires administered to patients and

objectively by serial photographs.  Most facial feminization surgery procedures could be safely

completed in 6 months, barring complications.  All patients showed excellent cosmetic results

and were satisfied with their procedures.  Both frontal and profile views achieved a loss of

masculine features.  The authors concluded that patient satisfaction following facial

feminization surgery was high; they stated that the reduction of gender dysphoria had

psychological and social benefits and significantly affected patient outcome.  Leve of Evidence

= IV.

Morrison and associates (2018) noted that facial feminization surgery encompasses a broad

range of cranio-maxillofacial surgical procedures designed to change masculine facial features

into feminine features.  The surgical principles of facial feminization surgery could be applied to

male-to-female transsexuals and anyone desiring feminization of the face.  Although the

prevalence of these procedures is difficult to quantify, because of the rising prevalence of

transgenderism (approximately 1 in 14,000 men) along with improved insurance coverage for

gender-confirming surgery, surgeons versed in techniques, outcomes, and challenges of facial

feminization surgery are needed.  These researchers appraised the current facial feminization

surgery literature.  They carried out a comprehensive literature search of the Medline, PubMed,

and Embase databases was conducted for studies published through October 2014 with

multiple search terms related to facial feminization.  Data on techniques, outcomes,

complications, and patient satisfaction were collected.  A total of 15 articles were selected and

reviewed from the 24 identified, all of which were either retrospective or case series/reports. 

Articles covered a variety of facial feminization procedures.  A total of 1,121 patients underwent

facial feminization surgery, with 7 complications reported, although many articles did not

explicitly comment on complications.  Satisfaction was high, although most studies did not use

validated or quantified approaches to address satisfaction.  The authors concluded that facial

feminization surgery appeared to be safe and satisfactory for patients.  These researchers
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stated that further studies are needed to better compare different techniques to more robustly

establish best practices; prospective studies and patient-reported outcomes are needed to

establish quality-of-life (QOL) outcomes for patients.  

Appendix

DSM 5 Criteria for Gender Dysphoria in Adults and Adolescents

A. A marked incongruence between one’s experienced/expressed gender and assigned

gender, of at least 6 months duration, as manifested by two or more of the following:

I. A marked incongruence between one’s experienced/expressed gender and primary

and/or secondary sex characteristics (or, in young adolescents, the anticipated

secondary sex characteristics)

II. A strong desire to be rid of one’s primary and/or secondary sex characteristics because

of a marked incongruence with one’s experienced/expressed gender (or, in young

adolescents, a desire to prevent the development of the anticipated secondary sex

characteristics)

III. A strong desire for the primary and/or secondary sex characteristics of the other

gender

IV. A strong desire to be of the other gender (or some alternative gender different from

one’s assigned gender)

V. A strong desire to be treated as the other gender (or some alternative gender different

from one’s assigned gender)

VI. A strong conviction that one has the typical feelings and reactions of the other gender

(or some alternative gender different from one’s assigned gender)

B. The condition is associated with clinically significant distress or impairment in social,

occupational, or other important areas of functioning.

Format for referral letters from Qualified Health Professional: (From SOC-7)

I. Client’s general identifying characteristics; and

II. Results of the client’s psychosocial assessment, including any diagnoses; and

III. The duration of the mental health professional’s relationship with the client, including

the type of evaluation and therapy or counseling to date; and
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IV. An explanation that the WPATH criteria for surgery have been met, and a brief

description of the clinical rationale for supporting the patient’s request for surgery; and

V. A statement about the fact that informed consent has been obtained from the patient;

and

VI. A statement that the mental health professional is available for coordination of care

and welcomes a phone call to establish this.

Note:  There is no minimum duration of relationship required with mental health professional.  It

is the professional’s judgment as to the appropriate length of time before a referral letter can

appropriately be written.  A common period of time is three months, but there is significant

variation in both directions.  When two letters are required, the second referral is intended to be

an evaluative consultation, not a representation of an ongoing long-term therapeutic

relationship, and can be written by a medical practitioner of sufficient experience with gender

dysphoria.

Note: Evaluation of candidacy for sex reassignment surgery by a mental health professional is

covered under the member’s medical benefit, unless the services of a mental health

professional are necessary to evaluate and treat a mental health problem, in which case the

mental health professional’s services are covered under the member’s behavioral health

benefit. Please check benefit plan descriptions.

Characteristics of a Qualified Mental Health Professional: (From SOC-7)

I. Master’s degree or equivalent in a clinical behavioral science field granted by an

institution accredited by the appropriate national accrediting board.  The professional

should also have documented credentials from the relevant licensing board or

equivalent; and

II. Competence in using the Diagnostic Statistical Manual of Mental Disorders and/or the

International Classification of Disease for diagnostic purposes; and

III. Ability to recognize and diagnose co-existing mental health concerns and to distinguish

these from gender dysphoria; and

IV. Knowledgeable about gender nonconforming identities and expressions, and the

assessment and treatment of gender dysphoria; and

V. Continuing education in the assessment and treatment of gender dysphoria.  This may

include attending relevant professional meetings, workshops, or seminars; obtaining

supervision from a mental health professional with relevant experience; or

participating in research related to gender nonconformity and gender dysphoria.
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CPT Codes / HCPCS Codes / ICD-10 Codes

Information in the [brackets] below has been added for clarification purposes.   Codes
requiring a 7th character are represented by "+":

Code Code Description

CPT codes covered if selection criteria are met:

19301, 19303 -

19304

Mastectomy

53430 Urethroplasty, reconstruction of female urethra

54125 Amputation of penis; complete

54400 - 54417 Penile prosthesis

54520 Orchiectomy, simple (including subcapsular), with or without testicular prosthesis,

scrotal or inguinal approach

54660 Insertion of testicular prosthesis (separate procedure)

54690 Laparoscopic, surgical; orchiectomy

55175 Scrotoplasty; simple

55180     complicated

55970 Intersex surgery; male to female [a series of staged procedures that includes male

genitalia removal, penile dissection, urethral transposition, creation of vagina and

labia with stent placement]

55980     female to male [a series of staged procedures that include penis and scrotum

formation by graft, and prostheses placement]

56625 Vulvectomy simple; complete

56800 Plastic repair of introitus

56805 Clitoroplasty for intersex state

56810 Perineoplasty, repair of perineum, nonobstetrical (separate procedure)

57106 - 57107,

57110 - 57111

Vaginectomy

57291 - 57292 Construction of artificial vagina

57335 Vaginoplasty for intersex state
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Code Code Description

58150, 58180,

58260 - 58262,

58275 - 58291,

58541 - 58544,

58550 - 58554

Hysterectomy

58570 - 58573 Laparoscopy, surgical, with total hysterectomy

58661 Laparoscopy, surgical; with removal of adnexal structures (partial or total

oophorectomy and/or salpingectomy)

58720 Salpingo-oophorectomy, complete or partial, unilateral or bilateral

CPT codes not covered for indications listed in the CPB [considered cosmetic]:

Tracheal shave - no specific code:

11950 - 11954 Subcutaneous injection of filling material (e.g., collagen)

15200 Full thickness graft, free, including direct closure of donor site, trunk; 20 sq cm or

less [nipple reconstruction]

15775 Punch graft for hair transplant; 1 to 15 punch grafts

15776 Punch graft for hair transplant; more than 15 punch grafts

15780 - 15787 Dermabrasion

15788 - 15793 Chemical peel

15820 - 15823 Blepharoplasty

15824 - 15828 Rhytidectomy [face-lifting]

15830 - 15839 Excision, excessive skin and subcutaneous tissue (includes lipectomy); abdomen,

infraumbilical panniculectomy

15876 - 15879 Suction assisted lipectomy

17380 Electrolysis epilation, each 30 minutes

19316 Mastopexy

19318 Reduction mammaplasty

19324 - 19325 Mammaplasty, augmentation

19340 Immediate insertion of breast prosthesis following mastopexy, mastectomy or in

reconstruction

19342 Delayed insertion of breast prosthesis following mastopexy, mastectomy or in

reconstruction
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Code Code Description

19350 Nipple/areola reconstruction

21087 Nasal prosthesis

21120 - 21123 Genioplasty

21125 - 21127 Augmentation, mandibular body or angle; prosthetic material or with bone graft,

onlay or interpositional (includes obtaining autograft)

21193 Reconstruction of mandibular rami, horizontal, vertical, C, or L osteotomy; without

bone graft

21194     with bone graft (includes obtaining graft)

21195 Reconstruction of mandibular rami and/or body, sagittal split; without internal rigid

fixation

21196     with internal rigid fixation

21208 Osteoplasty, facial bones; augmentation (autograft, allograft, or prosthetic implant)

21210 Graft, bone; nasal, maxillary or malar areas (includes obtaining graft)

21270 Malar augmentation, prosthetic material

30400 - 30420 Rhinoplasty; primary

30430 - 30450 Rhinoplasty; secondary

67900 Repair of brow ptosis (supraciliary, mid-forehead or coronal approach)

92507 Treatment of speech, language, voice, communication, and/or auditory processing

disorder; individual

92508 Treatment of speech, language, voice, communication, and/or auditory processing

disorder; group, two or more individuals

Other CPT codes related to the CPB:

11980 Subcutaneous hormone pellet implantation (implantation of estradiol and/or

testosterone pellets beneath the skin)

+90785 Interactive complexity (List separately in addition to the code for primary procedure)

90832 - 90838 Psychotherapy

96372 Therapeutic, prophylactic, or diagnostic injection (specify substance of drug);

subcutaneous or intramuscular

HCPCS codes covered if selection criteria are met:

C1813 Prosthesis, penile, inflatable

C2622 Prosthesis, penile, non-inflatable
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Code Code Description

J1071 Injection, testosterone cypionate, 1 mg

J3121 Injection, testosterone enanthate, 1 mg

J3145 Injection, testosterone undecanoate, 1 mg

J1950 Injection, leuprolide acetate (for depot suspension), per 3.75 mg

J9202 Goserelin acetate implant, per 3.6 mg

J9217 Leuprolide acetate (for depot suspension), 7.5 mg

J9218 Leuprolide acetate, per 1 mg

J9219 Leuprolide acetate implant, 65 mg

S0189 Testosterone pellet, 75 mg

HCPCS codes not covered for indications listed in the CPB :

G0153 Services performed by a qualified speech-language pathologist in the home health

or hospice setting, each 15 minutes

S9128 Speech therapy, in the home, per diem

ICD-10 codes covered if selection criteria are met:

F64.0 - F64.1 Transexualism and dual role transvestism

F64.8 Other gender identity disorders

F64.9 Gender identity disorder, unspecified

Z87.890 Personal history of sex reassignment

ICD-10 codes not covered for indications listed in the CPB:

F64.2 Gender identity disorder of childhood

The above policy is based on the following references:

1. Becker S, Bosinski HA, Clement U, et al. Standards for treatment and expert opinion on

transsexuals. The German Society for Sexual Research, The Academy of Sexual

medicine and the Society for Sexual Science. Fortschr Neurol Psychiatr. 1998;66(4):164-

169.

2. Landen M, Walinder J, Lundstrom B. Clinical characteristics of a total cohort of female

and male applicants for sex reassignment: A descriptive study. Acta Psychiatr Scand.

1998;97(3):189-194.
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Medical Coverage Policy   
 

Effective Date ............................................. 4/15/2019 
Next Review Date ....................................... 3/15/2020 
Coverage Policy Number .................................. 0266 
 

Treatment of Gender Dysphoria 
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Related Coverage Resources 
 
Blepharoplasty, Reconstructive Eyelid Surgery, and 

Brow Lift 
Breast Reconstruction Following Mastectomy or 

Lumpectomy 
Dermabrasion and Chemical Peels 
Endometrial Ablation  
Infertility Services  
Male Sexual Dysfunction Treatment: Non-pharmacologic  
Panniculectomy and Abdominoplasty  
Preventive Care Services 
Reduction Mammoplasty 
Rhinoplasty, Vestibular Stenosis Repair, and 

Septoplasty 
Redundant Skin Surgery 
Speech Therapy 

 
 
INSTRUCTIONS FOR USE 
The following Coverage Policy applies to health benefit plans administered by Cigna Companies. Certain Cigna Companies and/or lines of 
business only provide utilization review services to clients and do not make coverage determinations. References to standard benefit plan 
language and coverage determinations do not apply to those clients. Coverage Policies are intended to provide guidance in interpreting 
certain standard benefit plans administered by Cigna Companies. Please note, the terms of a customer’s particular benefit plan document 
[Group Service Agreement, Evidence of Coverage, Certificate of Coverage, Summary Plan Description (SPD) or similar plan document] may 
differ significantly from the standard benefit plans upon which these Coverage Policies are based. For example, a customer’s benefit plan 
document may contain a specific exclusion related to a topic addressed in a Coverage Policy. In the event of a conflict, a customer’s benefit 
plan document always supersedes the information in the Coverage Policies. In the absence of a controlling federal or state coverage 
mandate, benefits are ultimately determined by the terms of the applicable benefit plan document. Coverage determinations in each specific 
instance require consideration of 1) the terms of the applicable benefit plan document in effect on the date of service; 2) any applicable 
laws/regulations; 3) any relevant collateral source materials including Coverage Policies and; 4) the specific facts of the particular 
situation. Coverage Policies relate exclusively to the administration of health benefit plans. Coverage Policies are not recommendations for 
treatment and should never be used as treatment guidelines. In certain markets, delegated vendor guidelines may be used to support 
medical necessity and other coverage determinations. 

Overview 
 
This Coverage Policy addresses treatment of gender dysphoria. Gender dysphoria is defined as discomfort or 
distress that is caused by a discrepancy between a person’s gender identity and the person’s assigned sex at 
birth (World Professional Association for Transgender Health, [WPATH], 2012). 
 
Coverage Policy 
 
Coverage for treatment of gender dysphoria varies across plans. Refer to the customer’s benefit plan 
document for coverage details.  Coverage for treatment of gender dysphoria, including gender 
reassignment surgery and related may be governed by state and/or federal mandates.   
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Unless otherwise specified in a benefit plan, the following conditions of coverage apply for treatment of 
gender dysphoria and/or gender reassignment surgery and related procedures, including all applicable 
benefit limitations, precertification, or other medical necessity criteria.  
 
SERVICES MEDICALLY NECESSARY  
Medically necessary treatment for an individual with gender dysphoria may include ANY of the following 
services, when services are available in the benefit plan:  
 

• Behavioral health services, including but not limited to, counseling for gender dysphoria and related 
psychiatric conditions (e.g., anxiety, depression)  

• Hormonal therapy, including but not limited to androgens, anti-androgens, GnRH analogues, estrogens, 
and progestins.  

• Laboratory testing to monitor prescribed hormonal therapy 
• Age-related, gender-specific services, including but not limited to preventive health, as appropriate to the 

individuals biological anatomy (e.g., cancer screening [e.g., cervical,  breast,  prostate]; treatment of a 
prostate medical condition) 

• Gender reassignment and related surgery (see below).  
 

Gender Reassignment Surgery  
 
Gender reassignment surgery (see Table 1) is considered medically necessary treatment of gender 
dysphoria when the individual is age 18 years or older and when the following criteria are met:   
  
• For initial mastectomy: one letter of support from a qualified mental health professional 

 
NOTE: The Women’s Health and Cancer Rights Act (WHCRA), 29 U.S. Code § 1185b requires 
coverage of certain post-mastectomy services related to breast reconstruction and treatment of physical 
complications from mastectomy including nipple-areola reconstruction. 

 
• For hysterectomy, salpingo-oophorectomy, orchiectomy:  

 documentation of at least 12 months of continuous hormonal sex reassignment therapy AND  
 recommendation for sex reassignment surgery (i.e., genital surgery) by two qualified mental health 

professionals with written documentation submitted to the physician performing the genital surgery. If 
the first referral is from the individual's psychotherapist, the second referral should be from a person 
who has only had an evaluative role with the individual. Two separate letters, or one letter signed by 
both [for example, if practicing within the same clinic] are required. 
 

• For reconstructive genital surgery:   
 documentation of at least 12 months of continuous hormonal sex reassignment therapy AND  
 recommendation for sex reassignment surgery (i.e., genital surgery) by two qualified mental health 

professionals with written documentation submitted to the physician performing the genital surgery 
(If the first referral is from the individual's psychotherapist, the second referral should be from a 
person who has only had an evaluative role with the individual. Two separate letters, or one letter 
signed by both [for example, if practicing within the same clinic] are required AND  

 documentation the individual has lived for at least 12 continuous months in a  gender role that is 
congruent with their gender identity. 

  
Table 1: Gender Reassignment Surgery 
 

Procedure CPT / HCPCS codes (This list may not be 
all inclusive) 

Initial mastectomy*, nipple-areola reconstruction (related to 
mastectomy or post mastectomy reconstruction) 

19303, 19304, 19350 

Hysterectomy and salpingo-oophorectomy 58150, 58260 58262  58291, 58552, 58554, 
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58571,  58573, 58661 
Female to male reconstructive genital surgery which may 
include any of the following: 
 
Vaginectomy**/colpectomy 
Vulvectomy 
Metoidioplasty  
Phalloplasty 
Electrolysis of donor site tissue to be used for phalloplasty  
Penile prosthesis (noninflatable / inflatable), including  
surgical correction of malfunctioning pump, cylinders, or 
reservoir   
Urethroplasty /urethromeatoplasty  

 

55980  
 
 
57110 
56625 
58999 
58999 
17380 
54400, 54401, 54405, C1813, C2622 
53430, 53450 

Orchiectomy 54520, 54690 
Male to female reconstructive genital surgery, which may 
include any of the following: 
  
Vaginoplasty**, (e.g, construction of vagina with/without  
graft,  colovaginoplasty) 
Electrolysis of donor site tissue to be used to line the 
vaginal canal for vaginoplasty  
Penectomy  
Vulvoplasty, (e.g.,  labiaplasty, clitoroplasty, penile skin 
inversion) 
Repair of introitus 
Coloproctostomy 

 

55970  
 
 

57291, 57292, 57335 
 

17380 
 
54125 
56620, 56805 
 
56800 
44145, 55899 

 

 

*Note: Please reference the Cigna Medical Coverage Policy 0152 Reduction Mammoplasty for conditions 
of coverage related to breast reduction.  
 

**Note: For individuals considering hysterectomy/salpingo-oophorectomy, orchiectomy, vaginectomy  
or vaginoplasty procedures a total of 12 months continuous hormonal sex reassignment therapy is 
required.  An additional 12 months of hormone therapy is not required for vaginectomy or vaginoplasty 
procedures. 
 
NOT MEDICALLY NECESSARY SERVICES  
Gender reassignment surgery is considered not medically necessary when the applicable medical 
necessity criteria for the procedure(s) has not been met.  
 
Each of the following is excluded under many benefit plans and/or considered not medically necessary 
as part of gender reassignment for preservation of fertility (see Table 2):  
 
Table: 2 Excluded and/or Not Medically Necessary- Fertility Preservation  
 

Procedure CPT/HCPCS Code 
Cryopreservation of embryo, sperm, oocytes 89258, 89259, 89337 
Procurement of embryo, sperm, oocytes S4030, S4031 
Storage of embryo, sperm, oocytes 89342, 89343, 89346, S4027, S4040  

 
EXPERIMENTAL /INVESTIGATIONAL/UNPROVEN SERVICES 
Each of the following is considered experimental, investigational or unproven as part of gender 
reassignment for the preservation of fertility (see Table 3): 
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Table: 3 Experimental, Investigational or Unproven - Fertility Preservation 
 

Procedure CPT/HCPCS Code 

Cryopreservation of immature oocytes  0357T  

Cryopreservation of reproductive tissue (i.e., ovaries, 
testicular tissue)  

89335, 0058T  

Storage of reproductive tissue (i.e., ovaries, testicular 
tissue) 

89344 

Thawing of reproductive tissue (i.e., ovaries, 
testicular tissue) 

89354 

 
COSMETIC SERVICES 
Each of the following services (see Table 4) is considered cosmetic and/or not medically necessary for 
the purpose of improving or altering appearance or self-esteem related to one’s appearance, including 
gender specific appearance for an individual with gender dysphoria:  
 
Table 4:  Cosmetic and/or Not Medically Necessary (Unless coverage is specifically listed as available in 
the applicable benefit plan document) 
 

Facial Feminization/Masculinization Procedures CPT/HCPCS Code 
Blepharoplasty 15820, 15821, 15822, 15823 
Cheek/malar implants  17999  
Chin/nose implants 21210, 21270, 30400, 30410, 30420, 30430  

30435, 30450 
Collagen injections 11950, 11951, 11952, 11954 
Face/forehead lift 15824, 15825, 15826, 15828, 15829, 21137 
Facial bone reduction (osteoplasty)  21209 
Hair removal/hair transplantation 15775, 15776, 17380 
Jaw reduction  21120, 21121, 21122, 21223, 21125, 21127 
Laryngoplasty 31599  
Rhinoplasty 21210, 21270, 30400, 30410, 30420, 30430,  

30435, 30450 
Skin resurfacing (e.g., dermabrasion, chemical peels) 15780, 15781, 15782, 15783, 15786, 15787, 

15788, 15789, 15792, 15793 
Thyroid reduction chondroplasty 31750  
Neck tightening  15825 

 
Chest Reconstruction Procedures CPT/HCPCS Code 

Breast augmentation with implants 19324, 19325, 19340, 19342, C1789 
Mastopexy  19316 
Nipple/areola reconstruction (unrelated to 
mastectomy or post mastectomy reconstruction)  

19350  

Pectoral Implants L8600, 17999 
 

Voice Modification Therapy/Procedures CPT/HCPCS Code 
Voice modification surgery  31599, 31899 
Voice therapy/voice lessons 92507  

 
Other Miscellaneous Procedures CPT/HCPCS Code 

Abdominoplasty  15847  
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Calf implants  17999  
Electrolysis, other than when performed pre-
vaginoplasty as outlined above 

17380  

Insertion of testicular prosthesis  54660 
Removal of redundant skin 15830, 15832, 15833, 15834, 15835, 15836 

15837, 15838, 15839 
Replacement of tissue expander with permanent 
prosthesis testicular insertion  

11970 
 

Scrotoplasty  55175, 55180 
Suction assisted lipoplasty, lipofilling, and/or 
liposuction 

15830, 15832, 15833, 15834, 15835, 15836,  
15837, 15838, 15839, 15876, 15877, 15878, 15879 

Testicular expanders, including replacement with 
prosthesis, testicular prosthesis  

11960, 11970, 11971, 54660 

 
General Background 
 
The causes of gender dysphoria and the developmental factors associated with them are not well-understood.  
Treatment of individuals with gender dysphoria varies, with some treatments involving a change in gender 
expression or body modifications.  The term “transsexual” refers to an individual whose gender identity is not 
congruent with their genetic and/or assigned sex and usually seeks hormone replacement therapy (HRT) and 
possibly gender-affirmation surgery to feminize or masculinize the body and who may live full-time in the 
crossgender role. Transsexualism is a form of gender dysphoria. Other differential diagnoses include, but are not 
limited to, partial or temporary disorders as seen in adolescent crisis, transvestitism, refusal to accept a 
homosexual orientation, psychotic misjudgments of gender identity and severe personality disorders (Becker, et 
al., 1998). Individuals that are transsexual, transgender, or gender nonconforming (i.e., gender identity differs 
from the cultural norm) may experience gender dysphoria.  
 
Treatment of gender dysphoria is unique to each individual and may or may not involve body modifications. 
Some individuals require only psychotherapy, some require a change in gender roles/expression, and others 
require hormone therapy and/or surgery to facilitate a gender transition.   
 
Behavioral Health Services 
Licensing requirements and scope of practice vary by state for healthcare professionals. WPATH has defined 
recommended minimum credentials for a mental health professional to be qualified to evaluate or treat adult 
individuals with gender dysphoria. In addition to general licensing requirements, WPATH includes a minimum of 
a Master’s or more advanced degree from an accredited institution, an ability to recognize and diagnose 
coexisting mental health concerns, and an ability to distinguish such conditions from gender dysphoria.  
Mental health professionals play a strong role in working with individuals with gender dysphoria as they need to 
diagnose the gender disorder and any co-morbid psychiatric conditions accurately, counsel the individual 
regarding treatment options, and provide psychotherapy (as needed) and assess eligibility and readiness for 
hormone and surgical therapy. For children and adolescents, the mental health professional should also be 
trained in child and adolescent developmental psychopathology.  
 
Once the individual is evaluated, the mental health professional provides documentation and formal 
recommendations to medical and surgical specialists. Documentation for hormonal and/or surgery should be 
comprehensive and include the extent to which eligibility criteria have been met (i.e., confirmed gender 
dysphoria, capacity to make a fully informed decision, age ≥ 18 years or age of majority, and other significant 
medical or behavioral health concerns are well-controlled), in addition to the following:   
 

• individual’s general identifying characteristics 
• the initial and evolving gender, sexual and psychiatric diagnoses 
• details regarding the type and duration of psychotherapy or evaluation the individual received 
• the mental health professional’s rationale for hormone therapy or surgery  
• the degree to which the individual has followed the standards of care and likelihood of continued 

compliance 
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• whether or not the mental health professional is a part of a gender team 
  
For breast surgery WPATH Standards of Care Version 7 require one referral from a qualified mental health 
professional, as defined above. For genital surgery WPATH requires two referrals from qualified mental health 
professionals indicating criteria for surgery has been met.  In contrast, the Endocrine Society Clinical Practice 
Guidelines (Hembree, et al., 2009) recommend both an endocrinologist responsible for endocrine transition 
therapy and a mental health professional certify the individual is eligible and meets WPATH criteria for gender 
reassignment surgery.  
 
Psychiatric care may need to continue for several years after gender reassignment surgery, as major 
psychological adjustments may continue to be necessary. Other providers of care may include a family physician 
or internist, endocrinologist, urologist, plastic surgeon, general surgeon and gynecologist. The overall success of 
the surgery is highly dependent on psychological adjustment and continued support. 
 
After diagnosis, the therapeutic approach is individualized but generally includes three elements: sex hormone 
therapy of the identified gender, real life experience in the desired role, and surgery to change the genitalia and 
other sex characteristics.  
 
Hormonal Therapy  
For both adults and adolescents, hormonal treatment for gender dysphoria must be administered and monitored 
by a qualified healthcare practitioner as therapy requires ongoing medical management, including physical 
examination and laboratory evaluation studies to manage dosage, side effects, etc. Lifelong maintenance is 
usually required.  
 
Adults: Prior to and following gender reassignment surgery, individuals undergo hormone replacement therapy, 
unless medically contraindicated. Biological males are treated with estrogens and anti-androgens to increase 
breast size, redistribute body fat, soften skin, decrease body hair, and decrease testicular size and erections. 
Biological females are treated with androgens such as testosterone to deepen voice, increase muscle and bone 
mass, decrease breast size, increase clitoris size, and increase facial and body hair. In both sexes hormone 
replacement therapy (HRT) may be effective in reducing the adverse psychologic impact of gender dysphoria.  
Hormone therapy is usually initiated upon referral from a qualified mental health professional or a health 
professional competent in behavioral health and gender dysphoria treatment specifically. Twelve months of 
continuous hormone therapy (gender appropriate) is required prior to hysterectomy and salpingo-oophorectomy 
and orchiectomy.    
 
Adolescents: Puberty-suppressing hormones (e.g., GnRH analogues) for adolescents may be provided to 
individuals who have reached at least Tanner stage 2 of sexual development. The Endocrine Society supports 
puberty suppression and has developed criteria for a subset of individuals who fulfill and meet eligibility 
readiness for gender reassignment (Hembree, et al., 2009).  WPATH clinical recommendations also support 
puberty suppression (WPATH, 2012) for a similar subset of individuals. Consistent with adult hormone therapy, 
treatment of adolescents involves a multidisciplinary team, however when treating an adolescent a pediatric 
endocrinologist should be included as a part of the team. Pre-pubertal hormone suppression differs from 
hormone therapy used in adults and may not be without consequence; some pharmaceutical agents may cause 
negative physical side effects (e.g., height, bone growth).  
 
Gender Reassignment Surgery  
The term "gender reassignment surgery," also known as sexual reassignment surgery, gender confirming 
surgery or gender affirmation surgery, may be part of a treatment plan for gender dysphoria. The terms may be 
used to refer to either the reconstruction of male or female genitalia specifically, or the reshaping by any surgical 
procedure of a male body into a body with female appearance, or vice versa.   
 
Gender identity disorder does not persist into adolescence in most children (Hembree, et al., 2009). Evidence 
suggests that 75-80% of prepubertal children do not turn out to be transsexual in adolescence (Hembree, et al., 
2009). According to WPATH (2007) persistence of gender dysphoria from adolescence into adulthood is much 
higher. Performing gender reassignment surgery prior to age 18, or the legal age to give consent, is not 
recommended by professional societies (American College of Obstetricians and Gynecology [ACOG], 2017; 
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WPATH, 2012; American Psychiatric Association (APA), 2012, Endocrine Society, 2009). Gender reassignment 
surgery is intended to be a permanent change (non-reversible), establishing congruency between an individual’s 
gender identity and physical appearance. Therefore, a careful and accurate diagnosis is essential for treatment 
and can be made only as part of a long-term diagnostic process involving a multidisciplinary specialty approach 
that includes an extensive case history; gynecological, endocrine and urological examination, and a clinical 
psychiatric/psychological examination. Individuals who choose to undergo gender reassignment surgery must be 
fully informed regarding treatment options with confirmation from the mental health professional that the 
individual is considered a candidate for surgical treatment.  
 
Twelve months of continuous hormone therapy is required prior to irreversible genital surgery. In addition, prior 
to surgery the individual identified with gender dysphoria must undergo a “real life experience,” in which he/she 
adopts the new or evolving gender role and lives in that role for at least 12 continuous months as part of the 
transition pathway. This process assists in confirming the person’s desire for gender role change, ability to 
function in this role long-term, as well as the adequacy of his/her support system. During this time, a person 
would be expected to maintain their baseline functional lifestyle, participate in community activities, and provide 
an indication that others are aware of the change in gender role.  
 
Other Associated Surgical Procedures  
Services Otherwise Medically Necessary: Age appropriate gender-specific services that would otherwise be 
considered medically necessary remain medically necessary services for transgender individuals, as appropriate 
to their biological anatomy. Examples include (but are not limited to):  

• for female to male transgender individuals who have not undergone a mastectomy, breast cancer and 
cervical cancer screening 

• for male to female transgender individuals who have retained their prostate cancer screening or 
treatment of a prostate condition. 

 
Reversal of Gender Reassignment: Gender reassignment surgery is considered an irreversible intervention 
(WPATH, 2012). Although infrequent, surgery to reverse a partially or fully completed gender reassignment 
(reversal of surgery to revise secondary sex characteristics), may be necessary as a result of a complication 
(i.e., infection) or other medical condition necessitating surgical intervention.  
 
Fertility Preservation: Both hormone therapy and gender reassignment surgery limits fertility, and individuals 
should be informed of sperm preservation options and other cryopreservation services prior to starting hormone 
therapy. Reproductive options should also be discussed prior to surgery for individuals who are of child-bearing 
age. However, procedures aimed at preservation of fertility (e.g., procurement, cryopreservation, and storage of 
sperm, oocytes and/or embryos) performed prior to gender reassignment surgery are considered not medically 
necessary. Please refer to the applicable benefit plan document for terms, conditions, and limitations, and 
applicable Cigna Medical Coverage Policy for conditions of coverage.    
 
Cosmetic Procedures: Various other surgical procedures may be performed as part of gender reassignment 
surgery. Although WPATH does not define medical necessity criteria for masculinization and feminization 
procedures, referral by a qualified mental health professional is recommended. When performed as part of 
gender reassignment surgery such procedures, aimed primarily at improving personal appearance (i.e., 
masculinization, feminization), are performed to assist with improving culturally appropriate male or female 
appearance characteristics and are therefore considered cosmetic and are not medically necessary. Please refer 
to the applicable benefit plan document for terms, conditions, and limitations, and applicable Cigna Medical 
Coverage Policy for conditions of coverage.  
 
Professional Society/Organization 
American College of Obstetricians and Gynecologists (ACOG): ACOG published a Committee Opinion in 
2017 for the care of transgender adolescents. Within this document regarding surgical management ACOG 
notes transgender male patients may undergo phalloplasty when one reaches the age of majority, and a 
transgender female patient may undergo vaginoplasty when one reaches the age of majority.  In addition the 
authors acknowledge the Endocrine Society guidelines (Hembree, et al., 2009) which state that an individual is 
at least age 18 years for genital reconstructive surgery (ACOG, 2017).   
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American Psychiatric Association (APA): In 2012 the APA published a task force report on treatment of 
gender identity disorder.  Within this document, regarding adolescents specifically, the authors state the 
evidence is inadequate to develop a guideline regarding the timing of sex reassignment surgery. However the 
task force acknowledges the Endocrine Society guidelines (Hembree, et al., 2009) and  that given the 
irreversible nature of surgery, for adolescents most clinicians advise waiting until the individual has attained the 
age of legal consent and a degree of independence (APA, 2012).  
 
WPATH Standards of Care: The World Professional Association for Transgender Health (WPATH) promotes 
standards of health care for individuals through the articulation of “Standards of Care for the Health of 
Transsexual, Transgender, and Gender Nonconforming People” (WPATH, 2012, Version 7).  WPATH standards 
of care are based on scientific evidence and expert consensus and are commonly utilized as clinical 
recommendations for individuals seeking treatment of gender disorders.  
 
Endocrine Society: In 2009 the Endocrine Society published a clinical practice guideline for endocrine 
treatment of transsexual persons (Hembree, et al., 2009). As part of this guideline, the endocrine society 
recommends that transsexual persons consider genital sex reassignment surgery only after both the physician 
responsible for endocrine transition therapy and the mental health professional find surgery advisable; that 
surgery be recommended only after completion of at least one year of consistent and compliant hormone 
treatment; and that the physician responsible for endocrine treatment medically clear the individual for sex 
reassignment surgery and collaborate with the surgeon regarding hormone use during and after surgery.  
 
Centers for Medicare & Medicaid Services (CMS 

• National Coverage Determination (NCD): No NCD found. 
• Local Coverage Determination (LCD): No LCD found. 

 
Use Outside of the US:  Several other countries including the United Kingdom offer treatment options for 
individuals with gender dysphoria. Treatments are similar to those offered in the United States.  
 
Coding/Billing Information 
 
Note: 1) This list of codes may not be all-inclusive. 
          2) Deleted codes and codes which are not effective at the time the service is rendered may not be eligible 
              for reimbursement. 
 
Intersex Surgery: Male to Female  
 
Considered Medically Necessary when criteria in the applicable policy statements listed above  
are met: 
 
CPT®* Codes Description 
55970† Intersex surgery; male to female 
 †Includes only the following procedures: 
44145  Colectomy, partial; with coloproctostomy (low pelvic anastomosis)    
54125 Amputation of penis; complete 
54520 Orchiectomy, simple (including subcapsular), with or without testicular prosthesis, scrotal or 

inguinal approach 
54690 Laparoscopy, surgical; orchiectomy 
55899†† Unlisted procedure, male genital system 
56620 Vulvectomy simple; partial   
56800 Plastic repair of introitus  
56805 Clitoroplasty for intersex state  
57291 Construction of artificial vagina; without graft 
57292 Construction of artificial vagina; with graft 
57335 Vaginoplasty for intersex state  
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††Note:  Considered medically necessary when used to report Coloproctostomy. 
 
Intersex Surgery: Female to Male  
 
Considered Medically Necessary when criteria in the applicable policy statements listed above  
are met: 
 
CPT®* Codes Description 
55980† Intersex surgery, female to male  
 †Includes only the following procedures: 
19303 Mastectomy, simple, complete 
19304 Mastectomy, subcutaneous 
19350†† Nipple/areola reconstruction 
53430 Urethroplasty, reconstruction of female urethra 
53450 Urethromeatoplasty, with mucosal advancement 
54400 Insertion of penile prosthesis; non-inflatable (semi-rigid)  
54401 Insertion of penile prosthesis; inflatable (self-contained)  
54405 Insertion of multi-component, inflatable penile prosthesis, including placement of pump, 

cylinders, and reservoir    
56625 Vulvectomy simple; complete 
57110 Vaginectomy, complete removal of vaginal wall  
58150 Total abdominal hysterectomy (corpus and cervix), with or without removal of tube(s), with 

or without removal of ovary(s) 
58260 Vaginal hysterectomy, for uterus 250 g or less 
58262 Vaginal hysterectomy, for uterus 250 g or less; with removal of tube(s), and/or ovary(s) 
58291 Vaginal hysterectomy, for uterus greater than 250 g; with removal of tube(s) and/or ovary(s) 
58552 Laparoscopy, surgical, with vaginal hysterectomy, for uterus 250 g or less; with removal of 

tube(s) and/or ovary(s) 
58554 Laparoscopy, surgical, with vaginal hysterectomy, for uterus greater than 250 g; with 

removal of tube(s) and/or ovary(s) 
58571 Laparoscopy, surgical, with total hysterectomy, for uterus 250 g or less; with removal of 

tube(s) and/or ovary(s) 
58573 Laparoscopy, surgical, with total hysterectomy, for uterus greater than 250 g; with removal 

of tube(s) and/or ovary(s) 
58661 Laparoscopy, surgical; with removal of adnexal structures (partial or total oophorectomy 

and/or salpingectomy) 
58999††† Unlisted procedure, female genital system (nonobstetrical) 

 
††Note: Considered medically necessary when performed as part of a mastectomy or breast 
reconstruction procedure following a mastectomy.  
 

†††Note:  Considered medically necessary when used to report metoidioplasty with  
phalloplasty.  
 
 

 
 
ICD-10-CM 
Diagnosis 
Codes  

Description 

F64.0 Trans-sexualism   

HCPCS Codes  Description  
C1813  Prosthesis, penile, inflatable  
C2622  Prosthesis, penile, non-inflatable  
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F64.1 Dual role transvestism    
F64.2 Gender identity disorder of childhood    
F64.8 Other gender identity disorders           
F64.9 Gender identity disorder, unspecified            
Z87.890 Personal history of sex reassignment   

 
Generally Excluded/Not Medically Necessary: 
 
CPT®* Codes Description 
89258 Cryopreservation; embryo(s) 
89259 Cryopreservation; sperm 
89337 Cryopreservation, mature oocyte(s) 
89342 Storage (per year); embryo(s) 
89343 Storage (per year); sperm/semen 
89346 Storage (per year); oocyte(s) 

 
HCPCS Codes  Description  
S4027 Storage of previously frozen embryos 
S4030 Sperm procurement and cryopreservation services; initial visit 
S4031 Sperm procurement and cryopreservation services; subsequent visit 
S4040 Monitoring and storage of cryopreserved embryos, per 30 days 

 
Considered Experimental/Investigational/Unproven: 
 
CPT®* Codes Description 
89335 Cryopreservation, reproductive tissue, testicular 
89344 Storage (per year); reproductive tissue, testicular/ovarian 
89354 Thawing of cryopreserved; reproductive tissue, testicular/ovarian 
0058T Cryopreservation; reproductive tissue, ovarian 
0357T Cryopreservation; immature oocyte(s)     

 
Considered Cosmetic and/or not medically necessary when performed as a component of gender 
reassignment, even when coverage for gender reassignment surgery exists unless subject to a coverage 
mandate: 
 
CPT®* Codes Description 

11950 Subcutaneous injection of filling material (eg, collagen); 1 cc or less 
11951 Subcutaneous injection of filling material (eg, collagen); 1.1 to 5.0 cc 
11952 Subcutaneous injection of filling material (eg, collagen); 5.1 to 10.0 cc 
11954 Subcutaneous injection of filling material (eg, collagen); over 10.0 cc 
11960 Insertion of tissue expander(s) for other than breast, including subsequent expansion 
11970 Replacement of tissue expander with permanent prosthesis 
11971 Removal of tissue expander(s) without insertion of prosthesis 
15775 Punch graft for hair transplant; 1 to 15 punch grafts 
15776 Punch graft for hair transplant; more than 15 punch grafts 
15780 Dermabrasion; total face (eg, for acne scarring, fine wrinkling, rhytids, general keratosis) 
15781 Dermabrasion; segmental, face 
15782 Dermabrasion; regional, other than face 
15783 Dermabrasion; superficial, any site (eg, tattoo removal) 
15786 Abrasion; single lesion (eg, keratosis, scar) 
15787 Abrasion; each additional 4 lesions or less (List separately in addition to code for primary 
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procedure) 
15788 Chemical peel, facial; epidermal 
15789 Chemical peel, facial; dermal 
15792 Chemical peel, nonfacial; epidermal 
15793 Chemical peel, nonfacial; dermal 
15820 Blepharoplasty, lower eyelid 
15821 Blepharoplasty, lower eyelid with extensive herniated fat pad 
15822 Blepharoplasty, upper eyelid 
15823 Blepharoplasty, upper eyelid; with excessive skin weighting down lid 
15824 Rhytidectomy, forehead 
15825 Rhytidectomy; neck with platysmal tightening (platysmal flap, P-flap) 
15826 Rhytidectomy; glabellar frown lines 
15828 Rhytidectomy; cheek, chin, and neck 
15829 Rhytidectomy; superficial musculoaponeurotic system (SMAS) flap 
15830 Excision, excessive skin and subcutaneous tissue (includes lipectomy); abdomen, 

infraumbilical panniculectomy 
15832 Excision, excessive skin and subcutaneous tissue (includes lipectomy); thigh 
15833 Excision, excessive skin and subcutaneous tissue (includes lipectomy); leg 
15834 Excision, excessive skin and subcutaneous tissue (includes lipectomy); hip 
15835 Excision, excessive skin and subcutaneous tissue (includes lipectomy); buttock 
15836 Excision, excessive skin and subcutaneous tissue (includes lipectomy); arm 
15837 Excision, excessive skin and subcutaneous tissue (includes lipectomy); forearm or hand 
15838 Excision, excessive skin and subcutaneous tissue (includes lipectomy); submental fat pad 
15839 Excision, excessive skin and subcutaneous tissue (includes lipectomy); other area 
15847 Excision, excessive skin and subcutaneous tissue (includes lipectomy),  abdomen (eg, 

abdominoplasty) (includes umbilical transposition and fascial plication) (List separately in 
addition to code for primary procedure)  

15876 Suction assisted lipectomy; head and neck 
15877 Suction assisted lipectomy; trunk 
15878 Suction assisted lipectomy; upper extremity 
15879 Suction assisted lipectomy; lower extremity 
17380 Electrolysis epilation, each 30 minutes 
17999† Unlisted procedure, skin, mucous membrane and subcutaneous tissue 
19316 Mastopexy 
19324 Mammaplasty, augmentation; without prosthetic implant 
19325 Mammaplasty, augmentation; with prosthetic implant 
19340 Immediate insertion of breast prosthesis following mastopexy, mastectomy or in 

reconstruction 
19342 Delayed insertion of breast prosthesis following mastopexy, mastectomy or in reconstruction 
19350†† Nipple/areola reconstruction 
21120 Genioplasty; augmentation (autograft, allograft, prosthetic material) 
21121 Genioplasty; sliding osteotomy, single piece 
21122 Genioplasty; sliding osteotomies, 2 or more osteotomies (eg, wedge excision or bone 

wedge reversal for asymmetrical chin) 
21123 Genioplasty; sliding, augmentation with interpositional bone grafts (includes obtaining 

autografts) 
21125 Augmentation, mandibular body or angle; prosthetic material 
21127 Augmentation, mandibular body or angle; with bone graft, onlay or interpositional (includes 

obtaining autograft) 
21137 Reduction forehead; contouring only 
21209 Osteoplasty, facial bones; reduction     
21210 Graft, bone; nasal, maxillary or malar areas (includes obtaining graft) 
21270 Malar augmentation, prosthetic material 
30400 Rhinoplasty, primary; lateral and alar cartilages and/or elevation of nasal tip 
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30410 Rhinoplasty, primary; complete, external parts including bony pyramid, lateral and alar 
cartilages, and/or elevation of nasal tip 

30420 Rhinoplasty, primary; including major septal repair 
30430 Rhinoplasty, secondary; minor revision (small amount of nasal tip work) 
30435 Rhinoplasty, secondary; intermediate revision (bony work with osteotomies) 
30450 Rhinoplasty, secondary; major revision (nasal tip work and osteotomies) 
31599††† Unlisted procedure, larynx  
31750 Tracheoplasty; cervical 
31899†††† Unlisted procedure, trachea, bronchi 
40799††††† Unlisted procedure, lips 
54660 Insertion of testicular prosthesis (separate procedure) 
55175 Scrotoplasty; simple 
55180 Scrotoplasty; complicated 
92507 Treatment of speech, language, voice, communication, and/or auditory processing disorder; 

individual 
 
HCPCS Codes  Description  
C1789 Prosthesis, breast (implantable) 
L8600 Implantable breast prosthesis, silicone or equal 

 
†Note:  Cosmetic and/or not medically necessary when used to report calf, cheek, malar or pectoral 
implants or fat transfers performed in conjunction with gender reassignment surgery, even when 
coverage for gender reassignment surgery exists.  
 
††Note: Cosmetic and/or not medically necessary when not performed as part of a mastectomy or breast 
reconstructive procedure.  
 
†††Note:  Cosmetic and/or not medically necessary when used to report laryngoplasty performed in 
conjunction with gender reassignment surgery, even when coverage for gender reassignment surgery 
exists.  
 
††††Note: Cosmetic and/or not medically necessary when used to report voice modification surgery 
performed in conjunction with gender reassignment surgery, even when coverage for gender 
reassignment surgery exists.  
 
†††††Note: Cosmetic and/or not medically necessary when used to report lip reduction/enhancement 
performed in conjunction with gender reassignment surgery, even when coverage for gender 
reassignment surgery exists.  
 
*Current Procedural Terminology (CPT®) ©2018 American Medical Association: Chicago, IL. 
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

 

 

Plaintiff, Dr. Russell B. Toomey, on behalf of himself and the certified Classes 

(“Plaintiff”), hereby submits through the undersigned counsel the following Memorandum 

of Law in support of his Motion For Entry Of An Order Compelling The Production Of 

Documents (the “Motion”) from the State Of Arizona, Andy Tobin, and Paul Shannon  

(collectively, the “State Defendants”) in response to Plaintiff’s First Request For Production 

Of Documents And Tangible Things, dated December 8, 2020 (“Request for Production,” 

“Request” or “RFP”).  This Motion and exhibits hereto are accompanied by the Transmittal 

Declaration of Christine K. Wee (“Wee Decl.”), and Plaintiff’s LRCiv 7.2(j)-(k) and 37.1 

Statement (“Plaintiff’s LRCiv Statement”). 

  

Russell B. Toomey,  

Plaintiff, 

v. 

State of Arizona; Arizona Board of Regents, 
D/B/A University of Arizona, a governmental 
body of the State of Arizona; et al.,  
 

Defendants. 
 

  
Case No.19-cv-00035-TUC-RM (LAB) 
 
 
PLAINTIFF’S MOTION TO 
COMPEL PRODUCTION OF 
DOCUMENTS 
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PRELIMINARY STATEMENT 

Plaintiff’s Request for Production seeks documents and information concerning the 

State Defendants’ rationale for maintaining an exclusion for “gender reassignment surgery” 

(the “Exclusion”) in the State of Arizona’s self-funded health care plan (the “Plan”). As this 

Court has previously recognized, documents regarding “the thought processes and state of 

mind of the decision makers behind the exclusion . . . bear directly on the issue of intent,” 

which is potentially an “indispensable element of Toomey’s causes of action.”  (Doc. 187, 

p.5) 

State Defendants have withheld certain documents responsive to Plaintiff’s requests 

and relevant to the issue of intent on the grounds that these documents are protected from 

disclosure by the attorney-client privilege. The most recent iteration of the State Defendants’ 

Privilege Log, served on May 10, 2021, asserts the attorney-client privilege with respect to 

eighty-five documents. (See Wee Decl. Ex. 9) Yet, State Defendants have waived attorney-

client privilege with respect to legal advice they considered on the legality of the Exclusion, 

i.e., whether ADOA was required by law to cover gender reassignment surgery. They have 

done so in two ways.  

First, State Defendants have waived the attorney-client privilege by asserting and 

relying on legal advice as a defense to the charge that discriminatory intent did not motivate 

their decision to maintain the Exclusion, effectively placing this legal advice at issue. When 

a party relies on advice of counsel to defend or explain its conduct, it cannot assert the 

attorney-client privilege to shield that advice from discovery. Chevron Corp. v. Pennzoil 

Co., 974 F.2d 1156, 1162-63 (9th Cir. 1992). By (i) using legal advice as an explanation for 

its rationale for the Exclusion, but (ii) withholding from Plaintiff the advice it allegedly 

relied on in maintaining the Exclusion, the State Defendants improperly attempt to use 

advice of counsel as both a sword and a shield. Id. 

Second, and alternatively, State Defendants have waived attorney-client privilege by 

disclosing the substance of the legal advice. Voluntary disclosure of the content of a 

privileged attorney communication constitutes “waiver of the privilege as to all other such 
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communications on the same subject.”  Weil v. Inv./Indicators, Research and Mgt., Inc., 647 

F.2d 18, 24 (9th Cir. 1981). State Defendants have disclosed the legal advice that was 

allegedly provided to them regarding the legality of the Exclusion to both (i) the Governor’s 

Office and (ii) the Plaintiff. Either disclosure is sufficient to effect a waiver.  

BACKGROUND 

A. The Factual Disputes At Issue In This Case 

Plaintiff alleges that State Defendants’ categorical exclusion of medically necessary 

gender-affirming surgery from the health plan for state employees violates Title VII and the 

Equal Protection Clause. In their Joint Status Report dated October 23, 2020, the parties 

agreed that one of the disputed factual questions in this case is “[w]hether the decision to 

exclude gender reassignment surgery in the Health Care Plan was actually motivated by a 

legitimate governmental interest.”  (Doc. 128, p. 11) Although Plaintiff argues that the 

Exclusion is facially discriminatory and violative of Title VII and the Equal Protection 

Clause (See generally Doc. 86), Magistrate Judge Bowman’s Report & Recommendation 

regarding Plaintiff’s Motion for a Preliminary Injunction also concluded that Plaintiff must 

prove discriminatory intent by the State Defendants to succeed on his claims. (Doc. 134, pp. 

6-9) It is unsettled what standard the Court will ultimately apply to Plaintiff’s claims, and 

therefore discovery about State Defendants’ intent “concerns an indispensable element of 

Toomey’s causes of action” and such “documents remain relevant.”  (Doc. 187, p. 5) 

B. Defendants’ Withholding of Documents Based on Attorney-Client Privilege  

On December 8, 2020, Plaintiff served his Request for Production on State 

Defendants. (Wee Decl., Ex. 2) Request Nos. 1, 3, and 9 specifically sought documents and 

information concerning the Exclusion, and the decision-making behind it. On May 10, 2021, 

State Defendants furnished their most up-to-date privilege log (“Privilege Log”, Wee Decl. 

Ex. 9) The Privilege Log withheld eighty-five documents on the basis of attorney-client 

privilege. 
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C. State Defendants Affirmatively Place Legal Advice At Issue 

i. State Defendants’ Interrogatory Responses   

Throughout discovery, State Defendants have asserted that they maintained the 

Exclusion based on advice of counsel about its legality. In June 2020, Plaintiff propounded 

interrogatories asking State Defendants to “identify and describe all reasons why” the State 

of Arizona maintains the Exclusion. (Wee Decl., Ex. 4, No. 1) State Defendants responded 

that:  

The State of Arizona’s self-funded health plan excludes coverage 
for gender reassignment surgery because the State concluded, 
under the law, that it was not legally required to change its health 
plan to provide such coverage under either Title VII of the Civil 
Rights Act or under the Equal Protection clause of the Fourteenth 
Amendment to the United States Constitution.  
 

(Wee Decl., Ex. 5 at No. 1 (emphasis added)) Thus, State Defendants independently put at 

issue their understanding of the legality of the Exclusion at the time of decision-making1 as 

a rationale for maintaining the Exclusion.2 

Plaintiff’s Interrogatory No. 4 asked State Defendants to “[i]dentify all persons who 

participated in formulating, adopting, maintaining, reviewing, approving, or deciding to 

continue” the Exclusion.  (Wee Decl., Ex. 4, No. 4) State Defendants identified six 

individuals, three of whom are lawyers for the State, indicating that counsel were central to 

the decision-making regarding the Exclusion.  ((Wee Decl., Ex. 5, No. 4)) Plaintiff’s 

Interrogatory No. 7 asked State Defendants to identify “all research, studies, data, reports, 

publications, testimony, or other documents considered, reviewed, or relied on by 

 
1  State Defendants’ current position that the Exclusion is lawful is distinct from the 

understanding that the State Defendants had at the time of decision-making, which 
occurred in 2016. Because the State Defendants have pointed to their alleged 
understanding that the Exclusion was lawful in 2016 as a rationale for the Exclusion, 
Plaintiff in fairness must be able to probe the veracity of the legal advice relied upon.  

2  As Plaintiff is unable to review the State Defendants’ communications with counsel 
however, Plaintiff also has reason to be skeptical of State Defendants’ actual 
understanding of the legality of the Exclusion, and whether that understanding in fact 
motivated the decision to maintain the Exclusion in 2016.  
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Defendants relating to the [] Exclusion. . . .”  (Wee Decl., Ex. 4, No. 7)  State Defendants 

listed two memoranda they relied on in making this decision—one from Marie Isaacson to 

Mike Liburdi, dated August 3, 2016 regarding “Affordable Care Act § 1557,” and another 

from outside legal counsel Fennemore Craig, P.C.to Marie Isaacson dated July 20, 2016, 

regarding “Summary and Implications of § 1557 and Transgender Coverage 

Requirements”—both of which, according to the State Defendants, “are covered by the 

attorney-client privilege.”  (Wee Decl., Ex. 5, No. 7) 

ii. Deposition Testimony From State Defendants Witnesses 

Plaintiff also inquired about State Defendants’ rationale for the Exclusion in 

depositions of witnesses disclosed by State Defendants as having knowledge regarding the 

matter, including in depositions of Ms. Marie Isaacson, Director of the Benefits Service 

Division of the ADOA from 2015-2018, and Mr. Scott Bender, Plan Administration 

Manager of the ADOA from 2015-Present.3  When counsel for Plaintiff and the Arizona 

Board of Regents (“ABOR”) questioned Ms. Isaacson and Mr. Bender regarding the 

rationale for the Exclusion, both witnesses consistently pointed to advice of counsel as a 

rationale for maintaining the Exclusion.  Indeed, they testified that the key reason for 

maintaining the Exclusion was because State Defendants were advised that it was lawful. 

(Wee Decl., Ex. 6 at 31:8-32:8 (testifying that  “the deciding factor” for maintaining the 

Exclusion was “[w]hat was required by law for us to cover,” and that “legal counsel” were 

among the “group who made the decision”); id., Ex. 7 at 167:12-168:3 (testifying that the 

“primary reason” for maintaining the Exclusion was that ADOA understood that it was “not 

required” by law to cover the benefit))  

 
3  Wee Decl., Ex. 5, No. 2 (identifying, among others, Ms. Isaacson and Mr. Bender as 

“persons with knowledge” of “the reasons” for maintaining the Exclusion). 
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D. State Defendants Voluntarily Disclosed Legal Advice  

i. Disclosure of Legal Advice to Governor’s Office In 2016 

As noted above, State Defendants have asserted that they relied on two legal 

memoranda, dated August 3, 2016 (“August 2016 Memorandum”) and July 20, 2016 (“July 

2016 Memorandum”), in making the decision to maintain the Exclusion. (Wee Decl., Ex. 5, 

No. 7) State Defendants identified the August 2016 Memorandum as being submitted to the 

Governor’s Office. (Wee Decl., Ex. 5, No. 7 (“Memorandum from Marie Isaacson to Mike 

Liburdi, General Counsel at the Governor’s Office”) Deposition testimony corroborates that 

both memoranda were shared with the Governor’s Office in 2016. (Wee Decl., Ex. 6 at 39:8-

17 (stating that written legal advice was shared with Governor’s Office prior to meeting in 

2016 where Exclusion was decided on)) Further, Ms. Isaacson disclosed the content of this 

legal advice to Ms. Christina Corieri, a representative of the Governor’s Office, in telephone 

calls. (Id. at 42:12-18)  

ii. Disclosure of Legal Advice During Isaacson Deposition  

Additionally, during her March 26, 2021 deposition, Ms. Isaacson independently 

broached the subject of the legal advice that ADOA received when asked whether she had 

made any professional or personal recommendation on whether to maintain the Exclusion. 

(Id. at 18:16-25 (“No. . . .  We sought legal counsel regarding what was required.”))  Ms. 

Isaacson then voluntarily disclosed, without objection from State Defendants’ counsel, the 

substance of the legal advice provided to State Defendants regarding the Exclusion in 2016. 

Specifically, Ms. Isaacson disclosed that State Defendants were advised by counsel that 

“some services” were required to be covered, but gender reassignment surgery in particular 

was “not required to be covered.”  (Id. at 19:6-24)  

E. Parties Meet And Confer  

On April 28, 2021, Plaintiff sent State Defendants a letter advising them that State 

Defendants had waived attorney-client privilege with respect to legal advice they received 

regarding the legality of the Exclusion by both (i) placing the legal advice at issue and (ii) 

disclosing the legal advice. (Wee Decl. Ex. 8) On May 5, 2021, counsel for Plaintiff met and 
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conferred with counsel for State Defendants, who advised counsel for Plaintiff that they 

disagreed with the arguments raised in Plaintiff’s April 28 letter. (Wee Decl. Ex. 1, 

Declaration of Jordan C. Wall (“Wall Decl.”) ¶¶ 5-6) During this meet and confer, counsel 

for Plaintiff also argued that State Defendants’ sharing of legal advice with the Governor’s 

Office amounted to a waiver. (Id. at ¶ 7)   

On May 10, 2021, State Defendants sent Plaintiff an email, again reiterating that they 

did not believe any wavier had occurred. (Wee Decl. Ex. 10) State Defendants argued that 

sharing legal advice with the Governor’s Office did not amount to waiver because such 

communications were protected by the common interest doctrine. (Id.)  On May 14, 2021, 

Plaintiff responded by email, informing State Defendants that it generally disagreed with 

their positions, and that given the parties’ differences, it expected to seek this Court’s 

intervention. (Wee Decl. Ex. 12) At a subsequent meet and confer on May 18, 2021, State 

Defendants agreed that the parties had reached an impasse. (Wall Decl. ¶ 12)   

ARGUMENT 

A party “may obtain discovery regarding any nonprivileged matter that is relevant to 

any party’s claim or defense and proportional to the needs of the case.”  Fed. R. Civ. P. 

26(b)(1); Ocean Garden Prods. Inc. v. Blessings Inc., No. CV-18-00322-TUC-RM, 2020 

WL 4284383, at *1-2 (D. Ariz. July 27, 2020) (Márquez, J.) (discovery may be compelled 

when a respondent unjustifiably objects to the production of responsive documents). 

Attorney-client privilege protects only “confidential communications between attorneys and 

clients, which are made for the purpose of giving legal advice.”  United States v. Sanmina 

Corp., 968 F.3d 1107, 1116 (9th Cir. 2020). Because the privilege “impedes full and free 

discovery of the truth, the attorney-client privilege is strictly construed.”  Weil v. 

Inv./Indicators, Rsch. & Mgmt., Inc., 647 F.2d 18, 24 (9th Cir. 1981). The burden of 

establishing attorney-client privilege “rests not with the party contesting the privilege, but 

with the party asserting it,” as is the case with all evidentiary privileges claimed. Id. at 25. 

One of the elements that the party asserting attorney-client privilege must prove is that it has 

not waived the privilege. Id.; Sanmina Corp., 968 F.3d at 1116.  
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I. STATE DEFENDANTS HAVE WAIVED ATTORNEY-CLIENT PRIVLEGE 
BY ASSERTING THE ADVICE OF COUNSEL TO DEFEND THEIR 
RATIONALE FOR THE EXCLUSION  

 
The doctrine that “protects attorney-client communications may not be used both as 

a sword and a shield.”  Melendres v. Arpaio, CV-07-2513-PHX-GMS, 2015 WL 12911719, 

at *2 (D. Ariz. May 14, 2015) (quoting Chevron Corp. v. Pennzoil Co., 974 F.2d 1156, 1162 

(9th Cir. 1992) (internal adjustments omitted)). A party asserting the advice of legal counsel 

to defend its motivation or intent in taking certain action, cannot then assert the attorney-

client privilege to shield that advice from discovery. Chevron Corp., 974 F.2d at 1162-63 

(finding defendant waived attorney-client privilege by relying on legal advice to support 

reasonableness of actions). The Ninth Circuit has adopted a three-prong test to evaluate 

whether a party has waived the attorney-client privilege due to the offensive use of the 

privilege: 

First, the court considers whether the party is asserting the 
privilege as the result of some affirmative act, such as filing suit . 
. . Second, the court examines whether through this affirmative act, 
the asserting party puts the privileged information at issue. . . . 
Finally, the court evaluates whether allowing the privilege would 
deny the opposing party access to information vital to its defense. 

United States v. Amlani, 169 F.3d 1189, 1195 (9th Cir. 1999) (internal citations and 

quotations omitted); see also Chevron Corp., 974 F.2d at 1162-63. Here, all three prongs are 

satisfied. 

First, State Defendants have affirmatively asserted advice of counsel in defense of 

their motivation for maintaining the Exclusion. State Defendants affirmatively cited their 

understanding that ADOA was not required to cover gender reassignment surgery as a 

rationale for the Exclusion in their response to written discovery. (Wee Decl., Ex. 5 at No. 

1) State Defendants’ responses to written discovery also assert that counsel was centrally 

involved in the now-in-question decision-making regarding the Exclusion. (Id. at No. 4)   

Further, testimony from witnesses identified and offered by State Defendants who were 

directly involved in the decision-making on the Exclusion, specifically Ms. Isaacson and 
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Mr. Bender, supports that the legal advice of counsel on the legality of the Exclusion was a 

predominate, if not the sole, rationale for maintaining the Exclusion. (Wee Decl., Ex. 6 at 

31:8-32:8; id., Ex. 7 at 167:12-168:3) As such, State Defendants have affirmatively placed 

legal advice, and their alleged understanding of their legal obligations, front and center in 

the present dispute over intent.  

Contrary to the State Defendant’s assertion, (Wee Decl., Ex.10), a party need not 

formally plead an advice of counsel defense in order to affirmatively place legal advice at 

issue.  Courts in the Ninth Circuit have found that a party can affirmatively place legal advice 

at issue during discovery through witness testimony or a declaration, where the party—in 

substance if not in form—relies on advice of counsel to defend or explain its actions. See 

Chevron, 974 F.2d at 1162-63 (finding that defendant placed advice at issue during 

discovery when it submitted a declaration saying that its decision to make a particular 

investment was reasonable because it was made based on advice of counsel); Melendres, 

2015 WL 12911719 at *4 (finding that privileged information was placed at issue by 

defendant “testifying about its reliance on advice of defense counsel.”)  Moreover, the State 

Defendant’s form-over-substance argument—that a party must plead an advice of counsel 

defense in order to put legal advice at issue—has been flatly rejected by the Arizona 

Supreme Court, which reasoned that neither Arizona state nor federal jurisprudence support 

such a restriction.  See State Farm Mut. Auto. Ins. Co. v. Lee, 13 P.3d 1169, 1175-77 (Ariz. 

2000) (citing federal and Arizona case law on wavier of attorney-client privilege and holding 

that an express advice of counsel defense is not required to waive the privilege). 

Second, State Defendants’ affirmative reliance on legal advice as a rationale for 

maintaining the Exclusion places otherwise privileged information squarely at issue in the 

present dispute regarding intent behind the Exclusion. Where a party explains the motivation 

for its conduct by maintaining that it believed its actions were legal, it affirmatively places 

its “knowledge of the law and the basis for [its] understanding of what the law requires in 

issue.”  Chevron., 974 F.2d at 1162 (internal quotations omitted).  
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The Ninth Circuit’s decision in Chevron is instructive. In Chevron, the plaintiff’s 

claims centered around the defendant’s motivation for entering into an investment, 

specifically whether the defendant intended to obtain control over plaintiff at the time of the 

relevant investment. See id. at 1157. The defendant asserted—by submitting a declaration 

during discovery—that its investment was reasonable and not intended to obtain control of 

the plaintiff “because it was based on the advice of counsel.”  Id. at 1162-1163. The Ninth 

Circuit held that, by affirmatively relying on legal advice to explain the intent of its action, 

the defendant had “put[] at issue the [legal] advice it received,” and thus waived the attorney-

client privilege.  Id. 

Similarly, State Defendants’ affirmative claim that the Exclusion is non-

discriminatory because they understood the Exclusion to be lawful at the time it was 

implemented based on the advice of counsel necessarily puts at issue the State Defendant’s 

actual understanding of the lawfulness of the Exclusion at the time of decision-making. See 

id. In order to be able to evaluate the veracity of the State Defendants’ allegations regarding 

their understanding of the law as a rationale for the Exclusion, Plaintiff and the Court must 

be able to see the advice State Defendants considered in maintaining the Exclusion.  State 

Defendants “cannot invoke the attorney-client privilege to deny [Plaintiff] access to the very 

information that [Plaintiff]” needs in order to evaluate State Defendants’ purported rationale.  

See id. at 163. 

Third, the information being withheld by State Defendants is vital to the case, as it 

goes to the heart of State Defendants’ rationale for maintaining the Exclusion. This Court 

has recently recognized that the issue of State Defendants’ rationale for the Exclusion 

remains a live and critical one. (Doc. 187, at 5) The information being withheld is especially 

critical in the present dispute, because State Defendants rely almost exclusively on advice 

of counsel in explaining their rationale for the Exclusion.4  Fairness strongly supports that 

 
4  State Defendants cite cost as another non-discriminatory basis for maintaining the 

Exclusion, but the salience of this rationale has been undermined by the State’s own 
witnesses. (See, e.g., Wee Decl., Ex. 6 at 31:8-15 (Marie Isaacson testifying that cost 
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State Defendants not be allowed to withhold documents and communications regarding this 

legal advice.  See Arizona ex rel. Goddard v. Frito-Lay, Inc., 273 F.R.D. 545, 557 (D. Ariz. 

2011) (finding that out of fairness, a government agency cannot “bolster” a determination it 

makes by citing a legal conclusion, “and at the same time claim the attorney-client privilege 

in how it arrived at the conclusion.”); Chevron, 974 F.2d at 1162-63; Melendres, 2015 WL 

12911719 at *4; Amlani, 169 F.3d at 1196. 

II. STATE DEFENDANTS HAVE WAIVED ATTORNEY-CLIENT PRIVLEGE 
BY DISCLOSING ADVICE Of COUNSEL  

Alternatively, State Defendants waived the attorney-client privilege by (1) disclosure 

to the Arizona Governor’s Office in 2016 and (2) disclosure during Ms. Isaacson’s March 

2021 deposition, without objection from counsel. 

A. Waiver By Sharing Legal Advice With Governor’s Office  

“[V]oluntarily disclosing privileged documents to third parties will generally destroy 

the privilege.”  Sanmina Corp., 968 F.3d at 1116 (internal citations omitted). Here, the State 

Defendants waived the attorney-client privilege when they voluntarily shared privileged 

information with the Governor’s Office regarding the Exclusion, both through sharing the 

July 2016 Memorandum and the August 2016 Memorandum, as well as discussing such 

advice telephonically and during the October 2016 meeting. State Defendants have 

maintained throughout this litigation that the Governor’s Office is a third party, distinct from 

ADOA, and even directed Plaintiff to serve a third-party subpoena to obtain documents from 

the Governor’s Office. (Wee Decl., Ex. 2 at No. 8, objecting to production of documents in 

possession of Governor’s Office) To that end, the State Defendants and the Governor’s 

Office retained separate counsel with respect to this litigation—implying that the two 

entities understand themselves as separate, with distinct, incongruent interests regarding the 

 
was not “the driving factor” in ADOA’s decision, and that instead legal advice that 
ADOA was not required to cover gender reassignment surgery was the principal 
rationale); Id., Ex. 7 at 167:12-168:3 (Scott Bender testifying that cost was secondary, 
and that advice about what ADOA was required or not required to cover was the primary 
basis of ADOA’s decision)) 
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Exclusion.  

State Defendants have also incorrectly argued that the common interest doctrine 

protects their sharing of privileged information with the Governor’s Office, preventing any 

waiver. (Wee Decl., Ex. 10) The common interest doctrine only applies however “when 

attorneys exchang[e] confidential communications from clients who are or potentially may 

be codefendants or have common interests in litigation.”  Sapphire Sales Sols., LLC v. Best 

W. Intl., Inc., CV-12-01538-PHX-ROS, 2013 WL 12284534, at *2 (D. Ariz. June 27, 2013) 

(emphasis added). The shared material must also be made in pursuit of some joint strategy—

whether written or unwritten. In re Pac. Pictures Corp., 679 F.3d at 1129 (9th Cir. 2012). 

State Defendants have offered no evidence that either they or the Governor’s Office had 

contemplated any imminent or potential litigation when they exchanged privileged 

information evaluating the Exclusion in 2015/16, or even soon after. Ms. Isaacson, who 

testified that she was present during conversations with the Governor’s office, specifically 

stated that discussions with the Governor were not related to any lawsuit, but instead 

concerned “coverage of transgender benefits.”  (Wee Decl., Ex. 6 at 72:16-22; id. 179:24-

180:1) This litigation itself was not filed until much later, on January 3, 2019.  

Even if litigation had been contemplated, State Defendants’ and the Governor’s 

Office’s supposed shared interest in the outcome of this litigation alone does not warrant 

application of the common interest doctrine. In re Pac. Pictures Corp., 679 F.3d at 1129 

(“[A] shared desire to see the same outcome in a legal matter is insufficient to bring a 

communication between two parties within this exception”) (citation omitted). There must 

have been some coordination of strategy in anticipation of litigation at the time the privileged 

information was shared to permit application of the common interest doctrine. Rather, the 

privileged material appears to have been shared between principals for the ADOA and the 

Governor’s Office for the purposes of making changes to the Plan’s design, not for purposes 

of an existing or imminent lawsuit, and State Defendants—who have the burden of proving 

that no wavier has occurred—have provided no authority to support that such general 

policymaking conversations are protected by the common interest privilege. See Sanmina 
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Corp., 968 F.3d at 1116 (party asserting privilege has burden to establish that waiver has not 

occurred).  

B. Wavier By Disclosing Legal Advice During Isaacson Deposition  

Waiver by disclosure occurs during a deposition when a witness voluntarily discloses 

legal advice. See Weil, 647 F.2d at 24 (finding waiver where party disclosed substance of 

the legal advice during deposition); see also Thomas v. F.F. Fin., Inc., 128 F.R.D. 192, 192-

94 (S.D.N.Y. 1989) (finding subject matter waiver where a party disclosed information 

about legal representation during deposition). The objective fact of such voluntary 

disclosure, without objection of counsel, and in the absence of surprise or deception, may 

be sufficient to rule on the question of waiver. Weil, 647 F.2d. at 25 n. 13. 

During her deposition, Ms. Isaacson forthrightly disclosed some of the content of 

legal advice received by State Defendants regarding the legality of the Exclusion, i.e., that 

“some services” had to be covered, but not gender reassignment surgery. (Wee Decl., Ex. 6 

at 19:6-24) As noted above, Ms. Isaacson independently disclosed this legal advice without 

prompting from the examining counsel, and without timely objection from counsel. Id. This 

disclosure amounts to waiver. Sanmina Corp., 968 F.3d at 1116. Privilege is not saved, as 

State Defendants have suggested, by the fact the specific legal advice was not disclosed; it 

is enough that Ms. Isaacson disclosed the content of the attorney-client communications. 

(See Wee Decl., Ex. 6 at 19:06-24) See Sanmina Corp., 968 F.3d at 1123-24 (holding that 

“voluntary disclosure of the content of a privileged attorney communication constitutes 

waiver”) (quoting Weil, 647 F.2d. at 24)  

Because waiver by State Defendants happened via disclosure, it amounted to a waiver 

“as to all other communications on the same subject.”  Hernandez, 604 F.3d at 1100. The 

subject of the disclosed advice was on the legality of the Exclusion, i.e., whether ADOA 

was required by law to cover gender reassignment surgery. See Wee Decl., Ex. 6 at 19:18-

24. Therefore, any privilege claimed over documents containing legal advice regarding 

whether ADOA was required by law to cover gender reassignment surgery at the time of 

decision-making has been waived.  
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CONCLUSION 

For all the reasons discussed above, Plaintiff’s Motion should be granted.  

Respectfully submitted this 20th day of May, 2021. 
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CERTIFICATE OF SERVICE 

I hereby certify that on May 20, 2021, I electronically transmitted the attached 

document to the Clerk’s office using the CM/ECF System for filing. Notice of this filing 

will be sent by email to all parties by operation of the Court’s electronic filing system. 

 
/s/ Christine K. Wee 
Christine K. Wee 
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

 

 

Pursuant to Local Rule of Civil Procedure 7.2(j)-(k), and 37.1(a), Plaintiff Russell B. 

Toomey (“Plaintiff”) hereby submits the following statement (“Plaintiff’s LRCiv 

Statement”) in support of his Motion to Compel Production of Documents (the “Motion”). 

FACTUAL BACKGROUND 

On June 5, 2020, Plaintiff served his First Set of Interrogatories (“Interrogatories”) 

upon Defendants State of Arizona, Andy Tobin, and Paul Shannon (hereinafter the “State 

Defendants”).  On September 28, 2020, State Defendants served answers and objections to 

Plaintiff’s Interrogatories.  On January 21, 2021, State Defendants served their First 

Supplemental Responses to Plaintiff’s Interrogatories.  

On December 8, 2020, Plaintiff served his First Request for Production of Documents 

and Tangible Things (“Request for Production”, “Request”, or “RFP”) upon State 

Defendants. On January 21, 2021, State Defendants served responses and objections to 

Russell B. Toomey,  

Plaintiff, 

v. 

State of Arizona; Arizona Board of Regents, 
D/B/A University of Arizona, a governmental 
body of the State of Arizona; et al.,  
 

Defendants. 
 

  
Case No.19-cv-00035-TUC-RM (LAB) 
 
 

PLAINTIFF’S LRCIV 
STATEMENT 
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Plaintiff’s Request for Production. Since the time State Defendants served their response to 

Plaintiff’s Request to Produce Documents, State Defendants have provided three separate 

“final” privilege logs, most recently on May 10, 2021 (hereinafter “Privilege Log”). Per the 

Privilege Log, State Defendants, without basis, withhold production of [85] documents on 

the basis, in whole or in part, of the attorney-client privilege.  

LRCIV 7.2(J) STATEMENT 

On May 5, 2021, and again on May 18, 2021, counsel for the Plaintiff and the State 

Defendants (collectively, the “Parties”) met and conferred by telephonic conference on 

several topics, including the subject of waiver of attorney-client privilege. At the 

conferences, Plaintiff reiterated their objections to State Defendants’ assertion of the 

attorney-client privilege, on the basis of waiver.  The Parties also engaged in written 

correspondence regarding the State Defendants’ assertion of attorney-client privilege. 

Counsel are agreed that the Parties had made a sincere effort in good faith to resolve or 

narrow the dispute concerning State Defendants’ waiver of attorney-client privilege, but the 

Parties have been unable to do so. 

LRCIV 37.1 STATEMENT 

1. Plaintiff’s Request for Production No. 1 

(1) Request: “Please produce all documents related to the Plan’s current or prior 

Transgender Healthcare Exclusion, including, but not limited to: (a) all draft 

and previous version of the Transgender Healthcare Exclusion, including the 

earliest iteration of the Transgender Healthcare Exclusion, and any attachments 

or supplement thereto (whether actual or proposed); (b) all documents (to 

include any formal or informal financial or budgetary or other analyses, 

actuarial reports, or other reports or memoranda) and communications between 

Defendants and all internal and external persons (including, but not limited to, 

any insurance company, any consultant, the Alliance Defending Freedom, the 

Center for Arizona Policy, or any lobbying or interest group regarding whether 

any form or transition-related care or the Transgender Health Exclusion should 
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be adopted, modified, retained, or eliminated, and the rationale provided or 

discussed; (c) all documents and communications with internal and external 

persons pertaining to Defendants’ initial decision to exclude transition-related 

or the Transgender Health Exclusion, including minutes or recordings of 

meetings where coverage for or exclusion of any form of transition-related care 

was discussed.” 

(2) Response: “The State Defendants object to Request For Production No. 1 on 

the ground that it is overbroad, unduly burdensome, oppressive, harassing, and 

seeks to impose unreasonable costs on the State Defendants. The State 

Defendants further object that the scope of the Request is not proportional to 

the needs of the case. The State Defendants further object that the Request seeks 

documents and communications protected by the attorney-client privilege, the 

work product doctrine, the deliberative process privilege, and other applicable 

privileges. The State Defendants further object that the Request seeks 

information protected by the constitutional, statutory and/or common law 

privacy rights of the Plan beneficiaries. The State Defendants further object to 

the Request to the extent that it seeks documents not within the possession, 

custody, and control of the Arizona Department of Administration. Subject to 

and without waiving the foregoing objections, the State Defendants respond as 

follows: The State Defendants will produce non-privilege documents 

responsive to Request For Production No. 1 in the possession, custody, and 

control of the Arizona Department of Administration. The State Defendants are 

not in possession, custody, or control of any Health Plan Documents prior to 

2005. 

(3) Deficiency: State Defendants’ responses and objections are deficient because 

they improperly cite attorney-client privilege as a basis for withholding 

documents from production, when such privilege has been waived.  First, State 

Defendants placed their attorney-client communications at-issue by relying on 
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the same as a reasonable basis to maintain the State Defendant’s exclusion of 

gender reassignment surgery (the “Exclusion”) in the State of Arizona’s self-

funded healthcare plan.  As such, the interests of fairness preclude State 

Defendants from withholding any documents relating to the advice received 

regarding the legality of the Exclusion.  Second, State Defendants expressly 

waived the privilege by disclosing the contents of the same (i) to the Office of 

the Arizona Governor (the “Governor’s Office”) in 2016 and (ii) to Plaintiff 

during the deposition testimony of Marie Isaacson, former Director of the 

Arizona Department of Administrations (“ADOA”) Benefits Services 

Division.  Third, in all events, the privilege should be overcome because the 

need for accurate fact-finding overcomes the privilege. 

2. Plaintiff’s Request for Production No. 3 

(1) Request: “Please produce all versions and iterations of the Plan’s policies/lists 

of Exclusions and General Limitations (e.g., Article 9.1 of ADOA’s PPO and 

EPO Plans, Article 10.1 of ADOA’s HAS Plan) from the years 2010 through 

present, as well as all documents and communications between Defendants and 

internal or external persons regarding creating, amending, continuing, or 

eliminating any exclusion of coverage contained in any version/iteration of the 

Plan’s Exclusions and General Limitations policy, including, but not limited to, 

the potential costs of enforcing, amending, or eliminating such coverage, the 

medical necessity, safety, and efficacy (including whether a procedure is 

deemed experimental or cosmetic) of excluded treatments and services; or the 

public health effects of enforcing, amending, or eliminating such excluded 

coverage. Such documents should include any and all actuarial reports, 

analyses, or memorandums pertaining to such exclusions of coverage.”  

(2) Response: “The State Defendants object to Request For Production No. 3  on 

the ground that it is overbroad, unduly burdensome, oppressive, harassing, and 

seeks to impose unreasonable costs of State Defendants. The State Defendants 
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further object that the Request is vague and ambiguous as to the term “medical 

necessity.” The State Defendants further object that the Request is not 

proportional to the needs of the case. The State Defendants further object that 

the Request seeks information which is duplicative of Request for Production 

No. 1. The State Defendants further object that the Request seeks information 

which is neither relevant nor reasonably related to any claim or defense in this 

matter. The State Defendants further object that the Request seeks documents 

and communications protected by the attorney-client privilege, the work 

product doctrine, the deliberative process privilege, and other applicable 

privileges. The State Defendants further object that the Request seeks 

information protected by the constitutional, statutory, and/or common law 

privacy of the Plan beneficiaries. The State Defendants further object to the 

Request to the extent that it seeks documents not within its possession, custody, 

and control of the Arizona Department of Administration. Subject to and 

without waiving the foregoing objections, the State Defendants respond as 

follows: The State Defendants will produce copies of the Health Plans from 

2010 to present.” 

(3) Deficiency: State Defendants’ responses and objections are deficient because 

they improperly cite attorney-client privilege as a basis for withholding 

document from production, when such privilege has been waived.  First, State 

Defendants placed their attorney-client communications at-issue by relying on 

the same as a reasonable basis to maintain the Exclusion.  As such, the interests 

of fairness preclude State Defendants from withholding any documents relating 

to the advice received regarding the legality of the Exclusion.  Second, State 

Defendants expressly waived the privilege by disclosing the contents of the 

same (i) to the Governor’s Office in 2016 and (ii) to Plaintiff during the 

deposition testimony of Marie Isaacson, former Director of the ADOA Benefits 
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Services Division.  Third, in all events, the privilege should be overcome 

because the need for accurate fact-finding overcomes the privilege. 

3. Plaintiff’s Request for Production No. 6 

(1) Request: “Please produce documents sufficient to show, from 2010 to present: 

(a) the number of hysterectomies paid for by the Plan each year, the medical 

reason for the surgery, and the individual and aggregate cost of the surgeries; 

and (b) the number of medically necessary cosmetic or reconstructive surgical 

procedures paid for by the Plan each year (including but not limited to chest-

reconstruction surgery, vaginoplasty, or phalloplasty, or other surgery related 

to the reproductive or urogenital system) the medical reason for the surgery, 

and the individual and aggregate cost of the surgeries.”  

(2) Response: “The State Defendants object to Request For Production No. 6 on 

the ground that it is overbroad, unduly burdensome, oppressive, harassing, and 

seeks to impose unreasonable costs on the State Defendants. The State 

Defendants further object that the Request is vague and ambiguous as to the 

terms “medically necessary,” “cosmetic,” and “reconstructive” procedures. The 

State Defendants further object that the Request is not proportional to the needs 

of the case. The State Defendants further object that the Request seeks 

information which is neither relevant nor reasonably related to any claim or 

defense in this matter to the extent it is seeking information regarding medical 

treatment and/or services other than for gender transition surgery. The State 

Defendants further object that the Request seeks documents and 

communications protected by the attorney-client privilege, the doctor-patient 

privilege, the work product doctrine, the deliberative process privilege, and 

other applicable privileges. The State Defendants further object that the 

Request seeks information protected by the constitutional, statutory, and/or 

common law privacy rights of the Plan beneficiaries. The State Defendants 

further object to the Request to the extent that it seeks documents not within 
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the possession, custody, and control of the Arizona Department of 

Administration.” 

(3) Deficiency:  State Defendants’ responses and objections are deficient because 

they improperly cite attorney-client privilege as a basis for withholding 

document from production, when such privilege has been waived.  First, State 

Defendants placed their attorney-client communications at-issue by relying on 

the same as a reasonable basis to maintain the Exclusion.  As such, the interests 

of fairness preclude State Defendants from withholding any documents relating 

to the advice received regarding the legality of the Exclusion.  Second, State 

Defendants expressly waived the privilege by disclosing the contents of the 

same (i) to the Governor’s Office in 2016 and (ii) to Plaintiff during the 

deposition testimony of Marie Isaacson, former Director of the ADOA Benefits 

Services Division.  Third, in all events, the privilege should be overcome 

because the need for accurate fact-finding overcomes the privilege. 

4. Plaintiff’s Request for Production No. 9 

(1) Request: “Please produce all document supporting Your responses to 

Plaintiff’s First set of Interrogatories provided to Defendants on June 5, 2020.”  

(2) Response: “The State Defendants object that Request For Production No. 9 is 

vague and ambiguous as to what documents “support” the State Defendants’ 

responses. The State Defendants further object to the Request on the ground 

that it is overbroad, unduly burdensome, oppressive, harassing, and seeks to 

impose unreasonable costs on the State Defendants. The State Defendants 

further object that the Request seeks documents and communications protected 

by the attorney-client privilege, the doctor-patient privilege, the work product 

doctrine, deliberative process privilege, and other applicable privileges. The 

State Defendants further object that the Request seeks information protected by 

the constitutional, statutory, and/or common law privacy rights of the Plan 

beneficiaries. The State Defendants further object to the Request to the extent 
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that it seeks documents not within the possession, custody, and control of the 

Arizona Department of Administration. Subject to and without waiving the 

foregoing objections, the State Defendants respond as follows: The State 

Defendants have already produced non-privileged documents responsive to 

Request for Production No. 9 in the possession, custody, and control of the 

Arizona Department of Administration.”  

(3) Deficiency: State Defendants’ responses and objections are deficient because 

they improperly cite attorney-client privilege as a basis for withholding 

document from production, when such privilege has been waived. First, State 

Defendants placed their attorney-client communications at-issue by relying on 

the same as a reasonable basis to maintain the Exclusion.  As such, the interests 

of fairness preclude State Defendants from withholding any documents relating 

to the advice received regarding the legality of the Exclusion. Second, State 

Defendants expressly waived the privilege by disclosing the contents of the 

same (i) to the Governor’s Office in 2016 and (ii) to Plaintiff during the 

deposition testimony of Marie Isaacson, former Director of the ADOA Benefits 

Services Division. Third, in all events, the privilege should be overcome 

because the need for accurate fact-finding overcomes the privilege. 

 

Dated this 20th day of May, 2021. 

ACLU FOUNDATION OF ARIZONA 
 
By /s/ Christine Wee 

Victoria Lopez - 330042 
Christine K. Wee - 028535 
3707 North 7th Street, Suite 235 
Phoenix, Arizona 85014 
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AMERICAN CIVIL LIBERTIES UNION 
FOUNDATION 

Joshua A. Block*  
Leslie Cooper* 
125 Broad Street, Floor 18 
New York, New York 10004 

 
WILLKIE FARR & GALLAGHER LLP 

Wesley R. Powell*  
Matthew S. Freimuth* 
Jordan C. Wall* 
Victoria Sheets* 
Justin Garbacz* 
787 Seventh Avenue 
New York, New York 10019 

 
*admitted pro hac vice 
 
Attorneys for Plaintiff Russell B. Toomey 
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CERTIFICATE OF SERVICE 

I hereby certify that on May 20, 2021, I electronically transmitted the attached 

document to the Clerk’s office using the CM/ECF System for filing. Notice of this filing 

will be sent by email to all parties by operation of the Court’s electronic filing system. 

 
/s/ Christine K. Wee 
Christine K. Wee 
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Christine K Wee – 028535 
ACLU FOUNDATION OF ARIZONA 
3707 North 7th Street, Suite 235 
Phoenix, Arizona 85014 
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Email: vlopez@acluaz.org 
Email: cwee@acluaz.org 
 
Joshua A. Block* 
Leslie Cooper* 
AMERICAN CIVIL LIBERTIES UNION FOUNDATION 
125 Broad Street, Floor 18 
New York, New York 10004 
Telephone: (212) 549-2650 
E-Mail: jblock@aclu.org 
E-Mail: lcooper@aclu.org  
*Admitted pro hac vice 
 
Wesley R. Powell* 
Matthew S. Freimuth* 
Jordan C. Wall* 
Victoria Sheets* 
Justin Garbacz* 
WILLKIE FARR & GALLAGHER LLP 
787 Seventh Avenue 
New York, New York 10019 
Telephone: (212) 728-8000 
E-Mail: wpowell@willkie.com 
E-Mail: mfreimuth@willkie.com 
E-Mail: jwall@willkie.com 
E-Mail: vsheets@willkie.com 
E-Mail: jgarbacz@willkie.com 
 
*Admitted pro hac vice 
 
Attorneys for Plaintiff Russell B. Toomey 
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

 

I, Christine K. Wee, submit this declaration under penalty of perjury pursuant to 28 

U.S.C. § 1746 and declare as follows: 

1. I am a Senior Staff Attorney at ACLU Foundation of Arizona, licensed to 

practice law in the State of Arizona, and represent Plaintiff Russell B. Toomey (“Dr. 

Toomey” or “Plaintiff”).  

2. I submit this declaration in support of Plaintiff’s Motion for Entry of an Order 

Compelling the Production of Documents.   

3. I base this declaration on my personal knowledge and on information obtained 

in the course of the above-captioned matter. 

4. Exhibit 1 as attached to Plaintiff’s Motion is a true and correct copy of Jordan 

C. Wall’s supplemental declaration, dated May 19, 2021. 

5. Exhibit 2 as attached to Plaintiff’s Motion is a true and correct copy of 

Plaintiff’s First Request for Production, dated December 8, 2020. 

Russell B. Toomey,  

Plaintiff, 

v. 

State of Arizona; Arizona Board of Regents, 
D/B/A University of Arizona, a governmental 
body of the State of Arizona; et al.,  
 

Defendants. 
 

  
Case No.19-cv-00035-TUC-RM (LAB) 
 
 
DECLARATION OF CHRISTINE K 
WEE IN SUPPORT OF 
PLAINTIFF’S MOTION TO 
COMPEL PRODUCTION OF 
DOCUMENTS 
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6. Exhibit 3 as attached to Plaintiff’s Motion is a true and correct copy of State 

Defendants’ Responses to Plaintiff’s First Request for Production, dated January 21, 2021. 

7. Exhibit 4 as attached to Plaintiff’s Motion is a true and correct copy of 

Plaintiff’s First Set of Interrogatories, dated June 5, 2020. 

8. Exhibit 5 as attached to Plaintiff’s Motion is a true and correct copy of State 

Defendants’ Supplemental Response to Plaintiff’s First Set of Interrogatories, dated January 

21, 2021. 

9. Exhibit 6 as attached to Plaintiff’s Motion is a true and correct copy of excerpts 

of the Marie Isaacson Deposition Transcript, dated March 26, 2021. 

10. Exhibit 7 as attached to Plaintiff’s Motion is a true and correct copy of excerpts 

of the  Scott Bender Deposition Transcript, dated March 31, 2021. 

11. Exhibit 8 as attached to Plaintiff’s Motion is a true and correct copy of 

Plaintiff’s April 28, 2021 letter to State Defendants. 

12. Exhibit 9 as attached to Plaintiff’s Motion is a true and correct copy of State 

Defendants’ Privilege Log served May 10, 2021. 

13. Exhibit 10 as attached to Plaintiff’s Motion is a true and correct copy of State 

Defendants’ May 10, 2021 email to Plaintiff. 

14. Exhibit 11 as attached to Plaintiff’s Motion is a true and correct copy of State 

Defendants’ May 14, 2021 letter to Plaintiff. 

15. Exhibit 12 as attached to Plaintiff’s Motion is a true and correct copy of State 

Defendants’ May 14, 2021 email to Plaintiff. 

16. Exhibit 13 as attached to Plaintiff’s Motion is a true and correct copy of 

Plaintiff’s May 17, 2021 email to State Defendants. 

I declare under penalty of perjury that the foregoing is true is and correct. 

Executed this 20th day of May, 2021. 

 
/s/ Christine K. Wee 
Christine K. Wee 
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Victoria Lopez – 330042 
Christine K Wee – 028535 
ACLU FOUNDATION OF ARIZONA 
3707 North 7th Street, Suite 235 
Phoenix, Arizona 85014 
Telephone: (602) 650-1854 
Email: vlopez@acluaz.org 
Email: cwee@acluaz.org 
 
Joshua A. Block* 
Leslie Cooper* 
AMERICAN CIVIL LIBERTIES UNION FOUNDATION 
125 Broad Street, Floor 18 
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Telephone: (212) 549-2650 
E-Mail: jblock@aclu.org 
E-Mail: lcooper@aclu.org  
*Admitted pro hac vice 
 
Wesley R. Powell* 
Matthew S. Freimuth* 
Jordan C. Wall* 
Victoria Sheets* 
Justin Garbacz* 
WILLKIE FARR & GALLAGHER LLP 
787 Seventh Avenue 
New York, New York 10019 
Telephone: (212) 728-8000 
E-Mail: wpowell@willkie.com 
E-Mail: mfreimuth@willkie.com 
E-Mail: jwall@willkie.com 
E-Mail: vsheets@willkie.com 
E-Mail: jgarbacz@willkie.com 
 
*Admitted pro hac vice 
 
Attorneys for Plaintiff Russell B. Toomey 

Case 4:19-cv-00035-RM-LAB   Document 195-3   Filed 05/20/21   Page 2 of 112Case: 21-71312, 10/04/2021, ID: 12247286, DktEntry: 1-3, Page 247 of 466
(286 of 507)



 

1 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

 

 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

 

 

I, JORDAN C. WALL, declare as follows: 

1. I am a Senior Associate at Willkie Farr & Gallagher LLP, and represent 

Plaintiff Russell B. Toomey. 

2. I submit this declaration in support of Plaintiff’s Motion For Entry Of An Order 

Compelling The Production Of Documents, filed with this Court on May 19, 2021, together 

with this declaration.  

3. I base this declaration on my own personal knowledge and on information 

obtained in the course of the above-captioned matter. 

4. On April 28, 2021, Plaintiff served on State Defendants a letter regarding 

discovery. (Mot. Ex. 8) In that letter, Plaintiff informed State Defendants that State 

Defendants were improperly withholding certain documents on the basis of attorney-client 

privilege.  Specifically, Plaintiff informed State Defendants that they had waived the 

Russell B. Toomey,  

Plaintiff, 

v. 

State of Arizona; Arizona Board of Regents, 
D/B/A University of Arizona, a governmental 
body of the State of Arizona; et al.,  
 

Defendants. 
 

  
Case No.19-cv-00035-TUC-RM (LAB) 
 
 
DECLARATION OF JORDAN C. 
WALL IN SUPPORT OF 
PLAINTIFF’S MOTION TO 
COMPEL PRODUCTION OF 
DOCUMENTS 
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attorney-client privilege by (i) putting legal advice received regarding the Exclusion1 at issue 

and (ii) disclosing legal advice regarding the legality of the Exclusion2 to the Plaintiff during 

the deposition of Marie Isaacson.  

5. During a meet and confer held on May 5, 2021, the parties discussed Plaintiff’s 

bases for waiver. Specifically, State Defendants first argued during the May 5, 2021 meet 

and confer that they did not place the privileged information at-issue. State Defendants 

stated that the privileged information is not at-issue because State Defendants did not 

formally cite advice of counsel as an affirmative defense.  State Defendants also argued that 

the attorney-client privilege was not waived because Marie Isaacson allegedly did not have 

authority to waive any privilege belonging to the State Defendants. 

6. State Defendants asserted that they did not agree with any of Plaintiffs’ asserted 

bases for wavier.   

7. During the parties’ May 5, 2021 meet and confer, Plaintiff also argued that 

State Defendants had waived the attorney-client privilege by sharing legal advice with the 

Arizona Governor’s Office in 2016, after State Defendants had held the Arizona Governor’s 

Office out as a separate entity and a non-party to the present litigation.  

8. On May 10, 2021, State Defendants emailed Plaintiff regarding waiver of the 

attorney-client privilege, again asserting that State Defendants did not agree with any of 

Plaintiff’s alleged bases for waiver.  Regarding wavier by sharing the Arizona Governors’ 

Office, State Defendants maintained that sharing attorney-client privileged information 

between the State Defendants and the Governor’s Office was protected by the common 

interest doctrine.  

 
1 Unless otherwise specified, defined terms used in this declaration have the same meaning 
as those terms defined in the Memorandum of Law In Support of Plaintiff’s Motion For 
Entry Of An Order Compelling The Production of Documents, filed together with this 
declaration. 
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9. On May 14, 2021, Plaintiff responded to State Defendants’ email, explaining 

that counsel had reviewed the arguments therein, disagreed, and maintained that State 

Defendants’ had waived attorney-client privilege on several grounds. 

10. That same day, State Defendants’ responded to Plaintiff, requesting, among 

other things, a further meet and confer to discuss Plaintiff’s arguments regarding waiver 

based on the sharing of privileged information with the Governor’s Office. 

11. On May 15, 2021, Plaintiff reiterated his belief that the parties had reached an 

impasse on the waiver issue, but agreed to a further meet and confer if State Defendants 

sincerely believed the parties could resolve their dispute.  On May 17, 2021, Plaintiff offered 

to meet and confer the following day on the waiver issue, among other topics. 

12. On May 18, 2021, the parties met and conferred once more, including on the 

topic of waiver of attorney-client privilege.  They were unable to resolve their dispute, and 

agreed that resort to the Court would be necessary. 

I declare under penalty of perjury, in accordance with 28 U.S.C. § 1746, that the 

foregoing is true is and correct. 

Executed this 19th day of May, 2021. 

/s/ Jordan C. Wall 
Jordan C. Wall  
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Attorneys for Plaintiff Russell B. Toomey 
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UNITED STATES DISTRICT COURT 
 

DISTRICT OF ARIZONA 

RUSSELL B. TOOMEY, 

Plaintiff, 

v. 

STATE OF ARIZONA; ARIZONA BOARD OF 
REGENTS, D/B/A UNIVERSITY OF 
ARIZONA, a governmental body of the State of 
Arizona; RON SHOOPMAN, in his official 
capacity as chair of the Arizona Board Of Regents; 
LARRY PENLEY, in his official capacity as 
Member of the Arizona Board of Regents; RAM 
KRISHNA, in his official capacity as Secretary of 
the Arizona Board of Regents; BILL RIDENOUR, 
in his official capacity as Treasurer of the Arizona 
Board of Regents; LYNDEL MANSON, in her 
official capacity as Member of the Arizona Board of 
Regents; KARRIN TAYLOR ROBSON, in her 
official capacity as Member of the Arizona Board of 
Regents; JAY HEILER, in his official capacity as 
Member of the Arizona Board of Regents; FRED 
DUVAL, in his official capacity as Member of the 
Arizona Board of Regents; ANDY TOBIN, in his 
official capacity as Director of the Arizona 
Department of Administration; PAUL SHANNON, 
in his official capacity as Acting Assistant Director 
of the Benefits Services Division of the Arizona 
Department of Administration, 

Defendants. 
 

No. 4:19-cv-00035 

PLAINTIFF’S FIRST REQUEST 
FOR PRODUCTION OF 
DOCUMENTS AND TANGIBLE 
THINGS 
 

 
Pursuant to the Federal Rules of Civil Procedure Rule 26 and 34 (together, the “Rules”), 

Plaintiff Russell B. Toomey, on behalf of himself and the certified Classes, hereby requests the 

Defendants produce the following documents and tangible things at the offices of Willkie Farr & 

Gallagher LLP, 787 Seventh Avenue, New York, New York 10019, within 30 days of service 

hereof. 
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DEFINITIONS 

1. The term “communication,” as used herein, means the transmittal of information 

(in the form of facts, ideas, inquiries, or otherwise), whether orally or in writing, or by any other 

means or medium. 

2. The terms “concerning,” “relating to,” “referring to,” “arising out of,” and their 

cognates are to be understood in their broadest sense and each means concerning, constituting, 

identifying, evidencing, summarizing, commenting upon, referring to, relating to, arising out of, 

describing, digesting, reporting, listing, analyzing, studying, discussing, stating, setting forth, 

reflecting, interpreting, concerning, recording, including, negating, manifesting, containing or 

comprising the subject matter identified. 

3. The terms “describe” and “description,” as used herein, mean to give a detailed 

written account or representation of the subject matter – including, but not limited to, when used 

with respect to any act, action, accounting, activity, audit, practice, process, occurrence, occasion, 

course of conduct, happening, negotiation, relationship, scheme, communication, conference, 

discussion, development, circumstances, service, transaction, instance, incident, or event – setting 

forth the following: (a) its general nature; (b) the time and place thereof; (c) a chronological 

account setting forth each element thereof, what such element consisted of and what transpired as 

part thereof; (d) the identity (as defined herein) of each person who performed any function or had 

any role in connection therewith (i.e., speaker, participant, contributor of information, witness, 

etc.) or who has any knowledge thereof, together with a description of such person’s function, role 

or knowledge; (e) the identity (as defined herein) of each document that refers thereto or that was 

used, referred to or prepared in the course of or as a result thereof; and (f) the identity (as defined 

herein) of each oral communication that was a part thereof or referred thereto. 
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4. The terms “document” and “documents” shall have the broadest meaning allowable 

under the Rules and applicable case law, and shall include without limitation, electronically stored 

information and written, printed, typed, recorded, or graphic matter of every kind and description, 

both originals and copies and all attachments and appendices thereto. Without limiting the 

foregoing, the terms “document” and “documents” shall include all agreements, contracts, 

applications, communications, interoffice or intraoffice correspondence, books, letters, telegrams, 

telexes, messages, memoranda, records, reports, books, summaries, electronic mail, texts, chats, 

records of telephone conversations or interviews, summaries or other records of personal 

conversations, minutes or summaries or other records of personal meetings and conferences, 

summaries or other records of meetings and conferences, summaries, entries, calendars, 

appointment books, time records, instructions, work assignments, visitor records, forecasts, 

statistical data, statistical statements, work sheets, drafts, graphs, maps, charts, tables, marginal 

notations, notebooks, telephone bills or records, bills, statements and records of obligation and 

expenditure, invoices, lists, journals, advertising, recommendations, files, printouts, compilations, 

tabulations, purchase orders, receipts, sell orders, confirmations, checks, letters of credit, 

envelopes or folders or similar containers, vouchers, analyses, studies, surveys, transcripts of 

hearings, transcripts of testimony, expense reports, microfilm, microfiche, articles, speeches, tape 

or disc recordings, sound recordings, video recordings, film, tapes, photographs, punch cards, 

programs, data compilations from which information can be obtained (including matter used in 

data processing), and other printed, written, handwritten, typewritten, recorded, stenographic, 

computer-generated, or electronically stored matter (or printouts thereof), however and by 

whomever produced, prepared, reproduced, disseminated, or made. 
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5. “Draft(s)” shall mean any formulation, outline, sketch, conceptualization, or 

version of a document created prior to the final version of that document. 

6. The term “factual and/or legal bases” includes, but is not limited to, any and all 

documents, facts, communications or contentions. 

7. The terms “identify,” “specify” and “state” mean to refer to the subject matter by 

providing a detailed account or description of the subject matter, including, but not limited to, the 

following: 

a. when applicable to a document, to set forth in writing at a minimum and in the 

following order: (i) the name of the document; (ii) the nature of the document (e.g., 

letter, contract, memorandum) and any other information (i.e., its title, index or file 

number) which would facilitate in the identification thereof; (iii) the date the 

document was  prepared  or  created; (iv)  the identity of each person who performed 

any function or had any role in connection therewith (i.e., author, contributor of 

information, recipient, etc.) or who has any knowledge thereof, together with a 

description of each such person’s function, role or knowledge; (v) its subject matter 

and substance, or, in lieu thereof, annex a legible copy of the document to Your 

answers to these interrogatories; (vi) identification of all persons who are in 

possession of the original and any copy of the document; (vii) its present location 

and the identity of its present custodian, or, if its present location and custodian are 

not known, a descript of its last known disposition; (viii) where a document is other 

than a paper (i.e., computer or recording tape, microfilm disk, microfiche, etc.), a 

full description of the tangible thing on which the information is recorded, and the 

device or the devices needed to read or listen to the document; and (ix) if the 
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document has been destroyed or is otherwise no longer in existence or cannot be 

found, the reason why such document no longer exists, the identity of the person(s) 

responsible for document no longer being in existence and the identity of the 

document’s last custodian. 

b. when applicable to a natural person, to set forth in writing at a minimum and in the 

following order: (i) his/her full name; (ii) his/her present and/or last known business 

and residence address and telephone number, or an undertaking that the person may 

be contacted through responding counsel; (iii) his/her present or last known 

business affiliation; and (iv) his/her present or last known business position 

(including job title and a description of job functions, duties and responsibilities); 

c. when applicable to any entity or person other than a natural person, to set forth in 

writing at a minimum and in the following order: (i) its full name; (ii) the address 

and telephone number of its principal place of business; (iii) the jurisdiction under 

the laws of which it has been organized or incorporated and the date of such 

organization or incorporation; (iv) the identity of all individuals who acted and/or 

authorized another to act on its behalf in connection with the matters referred to; 

(v) in the case of a corporation, the names of its directors and principal officers; 

and (vi) in the case of an entity other than a corporation, the identities of its partners 

or principals or all individuals who acted or who authorized another to act on its 

behalf in connection with the matters referred to; 

d. when applicable to an oral communication, to set forth in writing at a minimum and 

in the following order: (i) the date, time, place, manner and substance of such 

communication; (ii) the identity of all persons who participated in, listened to, or 
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had access to transcripts or summaries of such communication or copies thereof; 

(iii) each such person’s function, role, or knowledge; and (iv) the identity of all 

documents which memorialize, commemorate, summarize, record or directly refer 

or relate, in whole or in part, to such communication. 

8. The term “including” means “including, but not limited to,” and shall not be 

construed to limit the scope of any definition or request herein. 

9. The term “person” means any natural person, corporation, partnership, 

proprietorship, association, joint venture, group, governmental or public entity, or any other form 

or organization of legal entity, and all of their directors, officers, employees, representatives, and 

agents.  The term “person” specifically includes, but is not limited to, any interest or lobbying 

group, or any employee or representative thereof, such as the Center for Arizona Policy, the 

Alliance Defending Freedom, the American Legislative Exchange Council, the Christian Medical 

and Dental Society, and the Franciscan Alliance, Inc. 

10. “Defendants” mean Defendants State of Arizona, Arizona Board of Regents, d/b/a 

University of Arizona, Ron Shoopman, Larry Penley, Ram Krishna, Bill Ridenour, Lyndel 

Manson, Karrin Taylor Robson, Jay Heiler, Fred DuVal, Andy Tobin, and Paul Shannon and all 

of their predecessors and successors in interest, and all of their representatives, attorneys, and 

agents.  The Defendant, State of Arizona, includes the current and prior administrations of the 

Office of the Arizona Governor, the Arizona Attorney General’s Office, as well as current and 

former members and employees of the Arizona Legislature, in their official capacities.  

11. The “Plan” means the State of Arizona’s self-funded health plan controlled by the 

Arizona Department of Administration. 
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12. The “Transgender Healthcare Exclusion” means the policy contained within the 

Plan to exclude from coverage “gender reassignment surgery,” and any and all current or prior 

iterations of any policy in the Plan that excludes or excluded coverage for any additional medical 

or surgical treatment or services to treat gender dysphoria (“transition-related care”), including the 

earliest iteration of the Plan’s Transgender Healthcare Exclusion. 

13. “You” and “Your” refer to Defendants individually and collectively. 

INSTRUCTIONS 

1. If You object to any specific request in whole or in part, state with particularity 

each objection, the basis for it, and the categories of information to which the objection applies. 

You must respond to any portion of a request to which You do not object. 

2. If You fail to produce a document or provide information requested on the grounds 

that such document or information is no longer in Your possession, custody, or control, You shall 

state what disposition was made of that document or information, including, when applicable, the 

circumstances of any loss or destruction of such document or information. 

3. Each document requested should be produced in its entirety without deletion or 

redactions, except as subject to applicable privileges, regardless of whether You consider the entire 

document to be responsive to these requests or relevant to the claims. 

4. You are required to respond to this Request by drawing upon all materials in Your 

possession, custody, or control. These sources include, but are not limited to, Your employees, 

successors, assigns, agents, advisors, accountants, experts, representatives, attorneys and/or 

consultants, or anyone else acting or purporting to act on Your behalf or remote computing system 

(such as SharePoint or  Gmail) with whom You maintain or maintained an account. 
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5. If any document requested is withheld on the grounds of privilege or otherwise, 

You shall provide a log with the following information relating to each document or portion of a 

document withheld:  

a. the kind of document (e.g., memorandum, letter, notes, etc.); 

b. the date of the document or, if no date appears thereon, the approximate 

date the document was prepared; 

c. the identity of the author(s); 

d. the identity of the Person(s) to whom the document is addressed; 

e. the identity of any other recipients of the document that appear on the 

document as having received a copy; 

f. the identity of any attachments to the documents and whether the 

attachments have been produced; 

g. the subject matter or the information contained in the document; 

h. the nature of the privilege or immunity asserted, including the attorney and 

client involved, and the grounds for withholding the document; and 

i. the number of pages of the document. 

If You fail to set forth a sufficient factual basis for the assertion of any claim of privilege or 

protection, then any arguable claim or privilege or protection shall be waived.  Compliance with 

the above instructions is not to be construed as an admission by Plaintiff that such privilege or 

protection is valid, and Plaintiff reserves their right to challenge any purported claim of privilege 

or protection. 

6. If You believe that only a portion of a document is protected by an applicable 

privilege, the non-privileged portion shall be produced with the allegedly privileged portion 
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redacted and indicated as such. You shall provide the information set forth in Instruction No. 6 for 

each such redaction. Any attachment to an allegedly privileged document shall be produced unless 

You also contend that the attachment is privileged, in which case the information required in 

Instruction No. 6 shall be provided separately for each such attachment. 

7. If any documents requested were at one time in existence but no longer are, please 

so state, specifying in detail for each document: (a) the document type, (b) a specific description 

of the subject matter of the document, (c) the date upon which the document ceased to exist, (d) 

the identity of each Person having knowledge of the circumstances under which the document 

ceased to exist, and (e) the identity of each Person having knowledge or who had knowledge of 

the contents thereof. 

8. Each Request for Production set forth herein is a request for the original (or copy 

when the original is not available) of the final version of such document(s), as well as non-identical 

copies by reason of notations or markings. 

9. More than one Request for Production set forth herein may call for production of 

the same document. The presence of such duplication is not intended and shall not be interpreted 

to narrow or limit in any way the scope of each individual Request for Production set forth herein. 

10. The documents or tangible things produced in response hereto shall be segregated 

and clearly marked or labeled so as to correspond to the specific production request to which such 

documents or tangible things are responsive and are being produced.  Alternatively, such 

documents or tangible things shall be produced as they are kept in the usual course of business, 

including the production of files from which such documents or tangible things are taken. 
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11. Information shall not be withheld merely because such information is stored 

electronically (e.g., word processing files, electronic mail, databases, accounting information, and 

spreadsheets). 

12. In addition to physical documents or objects, each Request for Production set forth 

herein specifically calls for the production of electronic or magnetic data responsive to the Request, 

including data that has been deleted. 

13. Each Request for Production set forth herein calls for the following methods of 

production:  

a. Hard Copy Documents. (i) All black and white hard copy documents will be 

scanned and produced in electronic form. The hard copy documents shall be 

converted to a single page TIFF images and produced following the same protocol 

set forth herein or otherwise agreed to by the parties. (ii) Images of all file labels, 

file headings, and file folders associated with any hard copy document will be 

produced with the images of the hard copy documents. (iii) Document breaks for 

paper documents shall be based on Logical Document Determination (or “LDD”) 

rather than on physical document breaks. (iv) The database load file shall include 

the following fields: BEGBATES, ENDBATES, BEGATTACH, ENDATTACH, 

CUSTODIAN, REDACTED, and CDVOLUME. 

b. Metadata Fields and Processing. Each of the metadata and coding fields set forth 

in Appendix 1 that can be extracted shall be produced for that document. The 

parties are not obligated to manually populate any of the fields in Appendix 1 if 

such fields cannot be extracted from a document, with the exception of the 

following: BEGBATES, ENDBATES, BEGATTACH, ENDATTACH, and 
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CUSTODIAN. The parties will make reasonable efforts to ensure that metadata 

fields automatically extracted from the documents are correct. 

c. TIFFs. Single page Group IV TIFFs should be provided, at least 300 dots per inch 

(dpi). Single page TIFF images should be named according to the unique bates 

number, followed by the extension “.TIF”. Original document orientation should 

be maintained (i.e., portrait to portrait and landscape to landscape). 

d. Text Files. For each document originating in electronic format, a separate text file 

containing the full text of each document should be provided with a file with the 

TIFF images and a file with the document metadata. Text of native files should be 

extracted directly from the native file. The text file should be named according to 

the unique bates number, followed by the extension “.TXT.” The parties agree that 

the full text and/or OCR of any document will not be contained within a database 

load file, but rather as a standalone file with each text file containing the text for an 

entire single document. 

e. Database Load Files. An ASCII delimited data file (.txt, .dat, or .csv) that can be 

loaded into commercially acceptable database software (e.g., Concordance). The 

first line of each text file must contain a header row identifying each data field by 

name. Each document within the database load file must contain the same number 

of fields as identified in the header row. 

f. Cross-Reference Image File Registration. An image load file that can be loaded 

into commercially acceptable production software (e.g., Opticon, iPro). Each TIFF 

in a production must be referenced in the corresponding image load file. An 

exemplar load file format is below. 
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ABC0000001,PROD001,\\IMAGES\001\ABC0000001.tif,Y,,,2 
ABC0000002,PROD001,\\IMAGES\001\ABC0000002.tif,,,,  
ABC0000003,PROD001,\\IMAGES\001\ABC0000003.tif,Y,,,1 

g. Bates Numbering. All images must be assigned a unique and sequential Bates 

Number. Each party agrees to use the same Bates Numbering format through its 

entire production unless a new Bates format is necessary, at which point the party 

using the new Bates Numbering format will inform the other party of the change. 

h. Protective Order Designations. Any document(s) determined by the producing 

party to fall within the scope of a protective order shall have the appropriate level 

of designated language (i.e., CONFIDENTIAL, ATTORNEYS’ EYES ONLY, 

OUTSIDE COUNSEL RESTRICTED, etc.) afforded by the protective order 

endorsed on each tiff image of said document(s). 

i. Native File Productions. The parties agree that when producing a native file, they 

will include a TIFF image as a placeholder for the file to represent the file in the 

production set. The TIFF image placeholder for a native file should be branded with 

a unique Bates number and state “See Native Document” on the TIFF image. The 

native file should then be renamed to match the Bates number assigned to the 

document with its original file extension. The filename field produced in the 

production load file that reflects the original metadata should maintain the original 

file name. If a native file falls within the scope of a protective order (see paragraph 

(h), above), then the appropriate designation is to be included in the filename along 

with the assigned Bates number (i.e., ABC000001_CONFIDENTIAL.xls). 

j. Microsoft Office files, WordPerfect, and other standard documents (e.g., Google 

Docs and PDF documents). MS Office files, WordPerfect, other standard 

documents, such as PDF documents, will be converted to single-page TIFF images 
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and produced consistent with the specifications herein. If the document contains 

comments or tracked changes, then the TIFF images shall be generated to include 

the comments or track changes contained in the file. 

k. Email and attachments. E-mail and attachments should be converted to single-page 

TIFF images and produced consistent with the specifications provided herein. 

Attachments shall be processed as separate documents, and the text database load 

file shall include a field in which the producing party shall identify the production 

range of all attachments of each e-mail. 

l. Microsoft PowerPoint and other Presentation Files. The parties shall process 

presentations (e.g., MS PowerPoint, Google Presently) to include hidden slides and 

speaker’s notes by imaging in a way that both the slide and the speaker’s notes 

display on the TIFF image. 

m. Spreadsheets. The parties shall produce spreadsheets (e.g., MS Excel, Google Trix) 

in native format where available. See paragraph (i) above. If a spreadsheet requires 

redaction, the parties will use native file redaction applications (e.g., Blackout). 

n. Good Cause for Additional Native Files. If good cause exists to request production 

of specified files in native format, then the party may request such production and 

provide an explanation of the need for native file review. 

o. Other Documents or Data. If production of certain structured or other electronic 

data that is not easily converted to static TIFF images, such as databases, CAD 

drawings, GIS data, videos, audio files, websites, social media, then the parties will 

meet and confer to discuss an appropriate form of production. 
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p. Social media and other web-based content. The production of social media or other 

web-based content should be converted to single-page TIFF images and produced 

consistent with the specifications provided herein. If the social media and/or web-

based content cannot be produced in single-page TIFF images, then the parties shall 

meet and confer to discuss a form of production.  Further, the parties will also 

confer regarding the specific web location of the social media or other web-based 

content and agree upon the available metadata that can be produced therewith. 

q. Color Documents. Parties will produce documents in black and white, unless to do 

so would alter or obscure the substance of the document. A party may request that 

a reasonable number of documents be produced in a color format upon review of 

the other party’s production.in single page JPEG format. 

r. Redactions. In the event that a document requires redaction, the parties agree the 

native file, if applicable, will be excluded from the production.  In addition, any 

redacted text will be omitted from the full text and/or OCR, and any corresponding 

metadata fields from the production. The TIFF image will readily identify the 

redactions. 

s. Production Media. Documents and electronically stored information (“ESI”) shall 

be produced on optical media (CD or DVD), external hard drives, or via an FTP 

site, or similar, readily accessible electronic media. 

t. Encryption. Industry-standard encryption tools and practices must be used when 

transferring data between parties. Passwords must be at least 8 characters with a 

mix of character sets and sent in a separate communication from the encrypted data. 
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Among other places, You shall search for electronic documents stored on all servers, networks, 

hard drives, desktop computers, notebook computers, personal digital devices, all back-up storage 

media or devices, and with any third-party cloud providers. Each responsive Document shall be 

produced in its entirety. In producing documents, if an identical copy appears in more than one 

Person's files, You shall either (1) produce each copy or (2) provide the names of each Custodian 

in the “Custodian” field. 

14. Documents not otherwise responsive to these requests shall be produced if such 

documents concern the documents that are responsive to the requests or if such documents are 

attached to documents called for by these requests and constitute routing slips, transmittal 

memoranda, letters, emails, comments, evaluations, or similar materials. 

15. Your response to these Requests for Production should not be delayed if they cannot 

be fully complied with by the date set for the presentation of documents for any reason, including, 

but not limited to, the assertion of any privilege, interposition of any objection, ongoing 

investigation, or current unavailability of documents. All available documents should be produced 

on the date set for presentation, and any unavailable documents should be produced as soon as 

they become available. 

16. These Requests for Production are deemed to be continuing in nature so as to 

require that You supplement Your response if You obtain or discover additional information or 

documents between the time of the initial response and the time of hearing or trial herein. This 

paragraph shall not be construed to alter any obligation to comply with all other instructions in 

these Requests for Production. 

17. Plaintiffs hereby expressly reserve the right to supplement these Requests for 

Production and to propound new requests, to the extent permitted by applicable law and rules. 
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18. In construing any request, instruction or definition, the singular form of a word shall 

include the plural and the plural form of a word shall include the singular. 

19. The connectives “and” and “or” shall be construed disjunctively or conjunctively 

as necessary to bring within the scope of the request all documents that might otherwise be 

construed to be outside of its scope. 

20. The terms “all” and “each” shall be construed as all and each, as necessary to bring 

within the scope of the request all information that might otherwise be construed to be outside 

of its scope.  

21. Plaintiff is willing to meet and confer in good faith with respect to any objections 

set forth by You. 

 

RELEVANT TIME PERIOD 

1. The relevant Time Period for these Requests for Production shall be through the 

date of production, unless otherwise specified. 

REQUESTS FOR PRODUCTION 

REQUEST FOR PRODUCTION NO. 1:   Please produce all documents related to the 

Plan’s current or prior Transgender Healthcare Exclusion, including, but not limited to  

(a) all drafts and previous versions of the Transgender Healthcare Exclusion, including the 

earliest iteration of the Transgender Health Exclusion, and any amendments or supplements thereto 

(whether actual or proposed);  

(b) all documents (to include any formal or informal financial or budgetary or other 

analyses, actuarial reports, or other reports or memoranda) and communications between 

Defendants and all internal and external persons (including, but not limited to, any insurance 

company, any consultant, the Alliance Defending Freedom, the Center for Arizona Policy, or any 
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lobbying or interest group regarding whether any form of transition-related care or the Transgender 

Health Exclusion should be adopted, modified, retained, or eliminated, and the rationale provided 

or discussed. 

 (c) all documents and communications with internal and external persons pertaining to 

Defendants’ initial decision to exclude transition-related care, as well as any subsequent decisions 

to adopt, amend, retain, or eliminate any form of transition-related care or the Transgender Health 

Exclusion, including minutes or recordings of meetings where coverage for or exclusion of any 

form of transition-related care was discussed.  

REQUEST FOR PRODUCTION NO. 2:  Please produce all documents and 

communications between Defendants and internal and external persons relating to and regarding 

the State of Arizona’s decision to join the litigation in the Northern District of Texas bearing Case 

No. 7:16-cv-00108 (originally filed as Franciscan Alliance, Inc. et al v. Burwell et al, later re-

designated as Franciscan Alliance, Inc. et al v. Price et al and Franciscan Alliance, Inc. et al v. 

Azar II et al), and the State of Arizona’s participation in that litigation. 

REQUEST FOR PRODUCTION NO. 3:  Please produce all versions and iterations of 

the Plan’s policies/lists of Exclusions and General Limitations (e.g., Article 9.1 of ADOA’s PPO 

and EPO Plans, Article 10.1 of ADOA’s HSA Plan) from the years 2010 through the present, as 

well as all documents and communications between Defendants and internal or external persons 

regarding creating, amending, continuing, or eliminating any exclusion of coverage contained in 

any version/iteration of the Plan’s Exclusions and General Limitations policy, including, but not 

limited to, the potential costs of enforcing, amending, or eliminating such excluded coverage, the 

medical necessity, safety, and efficacy (including whether a procedure is deemed experimental or 

cosmetic) of excluded treatments and services; or the public health effects of enforcing, amending, 
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or eliminating such excluded coverage.  Such documents should include any and all actuarial 

reports, analyses, or memorandums pertaining to such exclusions of coverage. 

REQUEST FOR PRODUCTION NO. 4:  Please produce all documents and 

communications between the Defendants and internal or external persons regarding whether any 

treatment of gender dysphoria is “Medically Necessary.” 

REQUEST FOR PRODUCTION NO. 5: Please produce all documents and 

communications between the Defendants and internal or external persons concerning (a) 

transgender people, (b) gender transition, (c) change of sex, (d) sex reassignment, (e) 

transsexualism; or (f) gender reassignment. 

REQUEST FOR PRODUCTION NO. 6:  Please produce documents sufficient to show, 

from 2010 to the present: 

(a) the number of hysterectomies paid for by the Plan each year, the medical reason for the 

surgery, and the individual and aggregate cost of the surgeries; and 

(b) the number of medically necessary cosmetic or reconstructive surgical procedures paid 

for by the Plan each year (including but not limited to chest-reconstruction surgery, 

vaginoplasty, or phalloplasty, or other surgery related to the reproductive or urogenital 

system) the medical reason for the surgery, and the individual and aggregate cost of  

the surgeries.  

REQUEST FOR PRODUCTION NO. 7:  Please produce all documents (to include any 

formal or informal financial or budgetary or other analyses, plans, actuarial reports, or other reports 

or memoranda) to show (1) the total annual expenses (i.e., the amounts paid by the Plan to medical 

providers) for all treatment and services provided under the Plan from 2010 to the present, 

including a cost breakdown of the total expenses for each type of treatment or service; and (2) the 
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total annual amounts paid by the Defendants to pay for the Plan for all Plan recipients from 2010 

to the present, including an itemized breakdown of the total amounts paid, to the extent possible, 

and (3) budget projections and actuarial analyses of the Plan’s fiscal soundness. 

REQUEST FOR PRODUCTION NO. 8: All documents or communications you intend 

to rely on at trial. 

REQUEST FOR PRODUCTION NO. 9: Please produce all documents supporting Your 

responses to Plaintiff’s First Set Of Interrogatories provided to Defendants on June 5, 2020. 

DATED this 8th day of December, 2020. 

By /s/ Nicholas Reddick    
 
ACLU FOUNDATION OF ARIZONA 
Victoria Lopez – 330042 
Christine K Wee – 028535 
3707 North 7th Street, Suite 235 
Phoenix, Arizona 85014 
 
AMERICAN CIVIL LIBERTIES UNION 
FOUNDATION 
Joshua A. Block  
Leslie Cooper 
125 Broad Street, Floor 18  
New York, New York 10004 

WILLKIE FARR & GALLAGHER LLP 
Wesley R. Powell 
Matthew S. Freimuth 
Nicholas Reddick 
787 Seventh Avenue 
New York, New York 10019 
 
Attorneys for Plaintiff Russell B. Toomey  
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CERTIFICATE OF SERVICE 

I, Nicholas Reddick, hereby certify that on December 8, 2020 I served the foregoing 

Plaintiff’s First Request for Production of Documents and Tangible Things to Defendants via 

email: 

Timothy J. Berg tberg@fclaw.com  
Amy Abdo amy@fclaw.com 
Ryan Curtis rcurtis@fclaw.com  
Shannon Cohan scohan@fclaw.com  
FENNEMORE CRAIG, P.C. 
2394 E. Camelback Road Suite 600 
Phoenix, Arizona 85016 
 
Attorneys for Defendants State of Arizona, Andy Tobin, and Paul Shannon 

 

Paul F. Eckstein PEckstein@perkinscoie.com  
Austin C. Yost AYost@perkinscoie.com  
PERKINS COIE LLP 
2901 N. Central Ave., Suite 2000 
Phoenix, Arizona 85012-2788  
DocketPHX@perkinscoie.com 

Attorneys for Defendants Arizona Board of Regents, d/b/a University of Arizona; Ron Shoopman; 
Larry Penley; Ram Krishna; Bill Ridenour; Lyndel Manson; Karrin Taylor Robson; Jay Heiler; 
and Fred Duval 

 

/s/ Nicholas Reddick 
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FENNEMORE CRAIG, P.C. 
Timothy J. Berg (No. 004170) 
Amy Abdo (No. 016346) 
Ryan Curtis (No. 025133) 
Shannon Cohan (No. 034429) 
2394 E. Camelback Road 
Suite 600 
Phoenix, Arizona  85016 
Telephone:  (602) 916-5000 
Email:  tberg@fclaw.com 
Email:  amy@fclaw.com 
Email:  rcurtis@fclaw.com 
Email:  scohan@fclaw.com 

Attorneys for Defendants 
State of Arizona, Andy Tobin, and Paul Shannon 
  

 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

RUSSELL B. TOOMEY, 

Plaintiff, 

v. 

STATE OF ARIZONA; ARIZONA 
BOARD OF REGENTS D/B/A 
UNIVERSITY OF ARIZONA, a 
governmental body of the State of Arizona; 
RON SHOOPMAN, in his official capacity 
as Chair of the Arizona Board of Regents; 
LARRY PENLEY, in his official capacity 
as Member of the Arizona Board of 
Regents; RAM KRISHNA, in his official 
capacity as Secretary of the Arizona Board 
of Regents; BILL RIDENOUR, in his 
official capacity as Treasurer of the Arizona 
Board of Regents; LYNDEL MANSON, in 
her official capacity as Member of the 
Arizona Board of Regents; KARRIN 
TAYLOR ROBSON, in her official 
capacity as Member of the Arizona Board 
of Regents; JAY HEILER, in his official 
capacity as Member of the Arizona Board 
of Regents; FRED DUVAL, in his official 
capacity as Member of the Arizona Board 
of Regents; ANDY TOBIN, in his official 
capacity as Director of the Arizona 

No. 4:19-cv-00035 

DEFENDANTS STATE OF 
ARIZONA’S, ANDY TOBIN’S, AND 
PAUL SHANNON’S RESPONSES TO 
PLAINTIFF’S FIRST SET OF 
INTERROGATORIES 
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Department of Administration; PAUL 
SHANNON, in his official capacity as 
Acting Assistant Director of the Benefits 
Services Division of the Arizona 
Department of Administration, 

Defendants. 

 

Propounding Party: Russell B. Toomey 

Answering Parties: State of Arizona, Andy Tobin, and Paul Shannon 

Set No.: One 

GENERAL STATEMENT AND OBJECTIONS 

1. Defendants object to each interrogatory to the extent that it is vague and/or 

ambiguous and agrees to respond to Plaintiff’s interrogatories based solely on their 

interpretation of any vague or ambiguous language. 

2. Defendants object to each interrogatory to the extent that it is overly broad, 

unduly burdensome, or oppressive. 

3. Defendants object to each interrogatory to the extent that it seeks confidential, 

proprietary, private, or privileged information and will respond to any such interrogatory, 

if otherwise discoverable, after the parties have agreed to a protective order.   

4. Defendants object to each interrogatory to the extent that it seeks information 

that is irrelevant to Plaintiff’s claims or Defendants’ defenses and is not reasonably 

calculated to lead to the discovery of admissible evidence. 

5. Defendants object to each interrogatory to the extent that it requires any action 

or response beyond that required by the Federal Rules of Civil Procedure, the Scheduling 

Order, or the Local Rules.   

ANSWERS TO INTERROGATORIES 

INTERROGATORY NO. 1:  Identify and describe all reasons why the State of 

Arizona’s self-funded health plan controlled by the Arizona Department of Administration 
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(the “Plan”) excludes coverage for “[g]ender reassignment surgery” (the “Challenged 

Exclusion”) including, but not limited to, (a) each and every State or governmental interest 

that you contend is advanced by the exclusion, (b) a detailed explanation for why you 

contend that the exclusion furthers that state interest, and (c) all facts in support of your 

explanation.  

ANSWER: The State of Arizona’s self-funded health plan excludes coverage for 

gender reassignment surgery because the State concluded, under the law, that it was 

not legally required to change its health plan to provide such coverage under either 

Title VII of the Civil Rights Act or under the Equal Protection Clause of the 

Fourteenth Amendment to the United States Constitution.  Specifically, prior to the 

Supreme Court’s ruling in Bostock v. Clayton County, Title VII protections on the basis 

of sex had not been applied to individuals based on their sexual orientation or 

transgender status. Further, rules promulgated by the Department of Health and 

Human Services (“HHS”) regarding nondiscrimination provisions under Section 1557 

of the Affordable Care Act prohibited blanket exclusions of all treatments of gender 

dysphoria, but did not require plans subject to the law to cover all treatments for 

gender dysphoria or gender transition services.  The legal advice that the State 

received regarding this issue is covered by the attorney-client privilege.  

The State or governmental interests advanced by the exclusion are cost 

containment and reducing health care costs.  The State gathered information from 

private insurers and public entities who did provide coverage for gender reassignment 

surgery in an effort to determine how its own health care costs would be impacted.  

Although the cost estimates varied, they unquestionably showed that removing the 

exclusion for gender reassignment surgery would increase costs and that such 

increases could be significant.  

INTERROGATORY NO. 2:  Identify all persons with knowledge of the reasons 
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why the Plan excludes coverage for ““[g]ender reassignment surgery,” and state what each 

such person knows.  

ANSWER: Defendants object to this interrogatory because it seeks information 

covered by the attorney-client privilege.  Subject to and without waiving this objection, 

Defendants state that Michael T. Liburdi, the former General Counsel for the Office 

of the Arizona Governor, John M. Fry of the Arizona Attorney General’s Office, 

Nicole A. Ong, the former General Counsel of the ADOA, Christina Corieri, a licensed 

attorney and Senior Policy Advisor Office of the Arizona Governor, Marie Isaacson, 

the former Director of the Benefits Services Division of the ADOA, and Scott Bender, 

the Plan Administrator for the ADOA have knowledge of why the Plan excludes 

coverage for gender reassignment surgery as described in the response to 

Interrogatory No. 1 above.  ADOA also received attorney-client privileged legal advice 

from Ryan C. Curtis at Fennemore Craig, P.C., as well as now former Fennemore 

Craig attorney Erwin Kratz. 

INTERROGATORY NO. 3:  Identify all persons with knowledge of the genesis, 

formulation, adoption, maintenance, or continuation of (a) the Challenged Exclusion and 

(b) any earlier versions of the exclusion before the current language was adopted, and state 

what each such person knows.  

ANSWER: Defendants object to this interrogatory because it seeks information 

covered by the attorney-client privilege.  Subject to and without waiving this objection, 

Defendants state that Michael T. Liburdi, the former General Counsel for the Office 

of the Arizona Governor, John M. Fry of the Arizona Attorney General’s Office, 

Nicole A. Ong, the former General Counsel of the ADOA, Christina Corieri, Senior 

Policy Advisor Office of the Arizona Governor, Marie Isaacson, the former Director 

of the Benefits Services Division of the ADOA, and Scott Bender, the Plan 

Administrator for the ADOA have knowledge regarding the Challenged Exclusion.  
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ADOA also received attorney-client privileged legal advice from Ryan C. Curtis at 

Fennemore Craig, P.C., as well as now former Fennemore Craig attorney Erwin 

Kratz. 

INTERROGATORY NO. 4:  Identify all persons who participated in formulating, 

adopting, maintaining, reviewing, approving, or deciding to continue the exclusion of 

coverage for ““[g]ender reassignment surgery” from the Plan, including any experts 

consulted, and state what each such person knows.  

ANSWER: Defendants object to this interrogatory because it seeks information 

covered by the attorney-client privilege.  Subject to and without waiving this objection, 

Defendants state that Michael T. Liburdi, the former General Counsel for the Office 

of the Arizona Governor, John M. Fry of the Arizona Attorney General’s Office, 

Nicole A. Ong, the former General Counsel of the ADOA, Christina Corieri, Senior 

Policy Advisor Office of the Arizona Governor, Marie Isaacson, the former Director 

of the Benefits Services Division of the ADOA, and Paul Shannon, the Director of the 

Benefits Services Division of the ADOA participated in these decisions.  

INTERROGATORY NO. 5:  Identify all persons who assisted in preparing the 

answers to these Interrogatories or provided information contained in the answers, and state 

his or her title, duties, role in preparing the answers, and the interrogatory answer(s) to 

which he or she provided information or assistance. This identification should also indicate 

whether the information provided is within his or her knowledge or was obtained from some 

other person or source; if the information was obtained from another person or source, that 

person or source should also be identified.  

ANSWER: Defendants object to this interrogatory because it violates the work-

product doctrine as set forth in Hickman v. Taylor, 329 U.S. 495 (1947).  Several courts 

have held that the work product doctrine covers various aspects of an attorney’s 

investigation, including the witnesses who were interviewed, how long they were 
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interviewed, and when they were interviewed.  See, e.g., Commonwealth of 

Massachusetts v. First Nat’l Supermarkets, Inc., 112 F.R.D. 149, 153 (D. Mass. 1986) 

(holding it was improper to seek disclosure of “the names of persons interviewed by 

an adverse party’s attorney together with the dates and places of such interviews.”); 

Board of Ed. of Evanston TP v. Admiral Heating, 104 F.R.D. 23, 32 (N.D. Ill. 1984) (to 

tell plaintiffs whom defendants have interviewed, where and when such interviews 

took place, and whether or not a record was made is to give plaintiffs no more 

knowledge of substantive relevant facts, but rather to afford them the potential for 

significant insights into the defendant lawyers’ preparation of their case and their 

mental processes); Besley-Welles Corp. v. Balax, Inc., 43 F.R.D. 368, 371 (E.D. Wis. 

1968) (interrogatory seeking statement as to adverse party’s efforts to locate witnesses 

goes to attorney’s preparation for trial and comes under the Hickman rule that gives 

an attorney’s work product qualified immunity from discovery); Uinta Oil Refining 

Co. v. Continental Oil Co., 226 F. Supp. 495, 506 (D. Utah 1964) (sustaining objection 

to interrogatory seeking names of all persons from whom plaintiffs had taken or 

requested statements, explaining that “[t]he detailed pattern of investigation and 

exploration in and of itself is not a proper subject for discovery.”). 

INTERROGATORY NO. 6:  Identify all public or non-public meetings of 

Defendants in which the Challenged Exclusion and/or the Plan’s coverage for medical or 

surgical treatments or services to treat gender dysphoria (or “transition-related care”) was 

discussed, listing the date of each meeting, the nature of each meeting, and the attendees of 

the meeting; and identifying any documents or other materials relating to those meetings in 

Defendants’ custody or control.  

ANSWER: Defendants object to this interrogatory because it seeks information 

covered by the attorney-client privilege.  Subject to and without waiving this objection, 

Defendants state that the individuals identified in response to Interrogatory No. 2 who 
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were employees of ADOA or the Governor’s Office above held meetings and 

discussions regarding the Plan’s surgical treatments or services to treat gender 

dysphoria between June and November 2016, some of which included the 

participation of outside counsel from Fennemore Craig, P.C.  Defendants possess 

documents regarding these meetings that will be identified in their privilege log. 

INTERROGATORY NO. 7:  Identify all research, studies, data, reports, 

publications, testimony, or other documents considered, reviewed, or relied on by 

Defendants relating to the Challenged Exclusion, including identifying the date or 

approximate date of consideration, review, or reliance by the Arizona Board of Regents 

(“ABOR”) and the Arizona Department of Administration (the “ADOA”); and the ADOA 

and ABOR employee(s) who considered, reviewed, or relied on such documents and their 

role(s). A complete answer to this interrogatory should include documents relating to the 

medical necessity, safety, and efficacy (including whether a procedure is deemed 

experimental) of excluded treatments and services; the public health effects of enforcing, 

amending, or eliminating the Challenged Exclusion; and the cost/fiscal impact to ADOA or 

ABOR of enforcing, amending, or eliminating the Challenged Exclusion.  

ANSWER: Defendants considered a Memorandum from Marie Isaacson to 

Mike Liburdi, General Counsel at the Governor’s Office dated August 3, 2016, 

regarding Affordable Care Act § 1557, and a Memorandum regarding Non-

discrimination—Transgender Coverage and a Memorandum from outside legal 

counsel at Fennemore Craig to Marie Isaacson dated July 20, 2016, regarding 

Summary and Implications of § 1557 and Transgender Coverage Requirements.  Both 

of these documents are covered by the attorney-client privilege.  Defendants also 

gathered information and data from insurers and other entities regarding their 

experience providing transgender benefits, including reassignment surgery.  Plaintiffs 

may ascertain the non-privileged information requested in this Interrogatory from the 
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documents that Defendants have produced in this action. 

INTERROGATORY NO. 8:  Identify and describe any formal or informal 

consideration by Defendants of amending or eliminating the Challenged Exclusion, 

including identifying the date or approximate date of consideration, the ADOA and ABOR 

employees or offices involved in such consideration and their role(s), the nature of the 

considered changes, and what (if any) actions were taken by ADOA and ABOR. 

ANSWER: Defendants object to this interrogatory because it seeks information 

covered by the attorney-client privilege.  Subject to and without waiving this objection, 

Defendants state that they have informally considered amending or eliminating the 

Challenged Exclusion after Plaintiff filed this action and since the Supreme Court’s 

decision in Bostock v. Clayton County.  Paul Shannon, Scott Bender, and Defendants’ 

counsel have been involved in such considerations. 
 
DATED this 28th day of September, 2020. 

 
 FENNEMORE CRAIG, P.C. 

By:   s/  Ryan Curtis 
Timothy J. Berg 
Amy Abdo 
Ryan Curtis 
Shannon Cohan 
Attorneys for Defendants State of 
Arizona, Andy Tobin, and Paul 
Shannon  
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CERTIFICATE OF SERVICE 

I hereby certify that on this 28th day of September, 2020, I electronically transmitted the 

attached document to the Clerk’s Office using the CM/ECF system for filing and transmittal of a 

Notice of Electronic Filing to the following CM/ECF registrants: 

 

Victoria Lopez 
Christine K. Wee 

ACLU FOUNDATION OF ARIZONA 
3707 N. 7th Street, Suite 235 

Phoenix, AZ 85014 
vlopez@acluaz.org 
cwee@acluaz.org 

Attorneys for Plaintiff 
 

Joshua A. Block 
Leslie Cooper 

AMERICAN CIVIL LIBERTIES UNION FOUNDATION 
125 Broad Street, Floor 18 

New York, NY 10004 
jblock@aclu.org 

lcooper@aclu.org 
Attorneys for Plaintiff 

 
Wesley R. Powell 

Matthew S. Friemuth 
WILLKIE FARR & GALLAGHER LLP 

787 Seventh Ave. 
New York, NY 10019 
wpowell@willkie.com 

mfriemuth@willkie.com 
Attorneys for Plaintiff 

 
Paul F. Eckstein 
Austin C. Yost 

PERKINS COIE, LLP 
2901 N. Central Ave., Ste. 2000 

Phoenix, AZ 85012 
PEckstein@perkinscoie.com 

AYost@perkinscoie.com 
Attorneys for Defendants Arizona Board of Regents 

dba University of Arizona; Ron Shoopman; Larry Penley; Ram Krishna; Bill Ridenour; 
Lyndel Manson; Karrin Taylor Robson; Jay Heiler; and Fred Duval 

  
/s/ Lynn M. Marble 

  
16215076  
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Victoria Lopez* 

Christine K Wee– 028535 

ACLU FOUNDATION OF ARIZONA 

3707 North 7th Street, Suite 235 

Phoenix, Arizona 85014 

Telephone: (602) 650-1854 

Email: vlopez@acluaz.org 

Email: cwee@acluaz.org 

(*admission under Arizona Rule 38(f) pending) 

Joshua A. Block** 

Leslie Cooper** 

AMERICAN CIVIL LIBERTIES UNION FOUNDATION 

125 Broad Street, Floor 18 

New York, New York 10004 

Telephone: (212) 549-2650 

E-Mail:jblock@aclu.org 

E-Mail: lcooper@aclu.org  

**Admitted Pro hac vice 

Wesley R. Powell** 

Matthew S. Friemuth** 

WILLKIE FARR & GALLAGHER LLP 

787 Seventh Avenue 

New York, New York 10019 

Telephone: (212) 728-8000 

Facsimile: (212) 728-8111 

E-Mail: wpowell@willkie.com 

E-Mail: mfriemuth@willkie.com 

**Admitted Pro hac vice 

 

Attorneys for Plaintiff Russell B. Toomey 
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

 

Pursuant to the Rules of Practice and Procedure of the United States District Court for 

the District of Arizona Rule 33 and the Federal Rules of Civil Procedure Rule 26 (together, the 

“Rules”), Plaintiff Russell B. Toomey, by and through counsel undersigned, hereby requests 

the Defendants answer the following interrogatories (the “Interrogatories,” and each an 

“Interrogatory”) in writing and under oath within 14 days of service hereof. 

Russell B. Toomey, 

Plaintiff, 

v. 

State of Arizona; Arizona Board of Regents, 

d/b/a University of Arizona, a governmental 

body of the State of Arizona; Ron Shoopman, in 

his official capacity as chair of the Arizona Board 

Of Regents; Larry Penley, in his official 

capacity as Member of the Arizona Board of 

Regents; Ram Krishna, in his official capacity as 

Secretary of the Arizona Board of Regents; Bill 

Ridenour, in his official capacity as Treasurer of 

the Arizona Board of Regents; Lyndel Manson, 

in her official capacity as Member of the Arizona 

Board of Regents; Karrin Taylor Robson, in her 

official capacity as Member of the Arizona Board 

of Regents; Jay Heiler, in his official capacity as 

Member of the Arizona Board of Regents; Fred 

Duval, in his official capacity as Member of the 

Arizona Board of Regents; Andy Tobin, in his 

official capacity as Director of the Arizona 

Department of Administration; Paul Shannon, in 

his official capacity as Acting Assistant Director 

of the Benefits Services Division of the Arizona 

Department of Administration, 

Defendants. 

4:19-cv-00035-TUC-RM (LCK) 

PLAINTIFF’S FIRST SET OF 

INTERROGATORIES 
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DEFINITIONS   

1. The term “communication,” as used herein, means the transmittal of information 

(in the form of facts, ideas, inquiries, or otherwise), whether orally or in writing, or by any other 

means or medium. 

2. The terms “concerning,” “relating to,” “referring to,” “arising out of,” and their 

cognates are to be understood in their broadest sense and each means concerning, constituting, 

identifying, evidencing, summarizing, commenting upon, referring to, relating to, arising out of, 

describing, digesting, reporting, listing, analyzing, studying, discussing, stating, setting forth, 

reflecting, interpreting, concerning, recording, including, negating, manifesting, containing or 

comprising the subject matter identified. 

3. The terms “describe” and “description,” as used herein, mean to give a detailed 

written account or representation of the subject matter – including, but not limited to, when used 

with respect to any act, action, accounting, activity, audit, practice, process, occurrence, 

occasion, course of conduct, happening, negotiation, relationship, scheme, communication, 

conference, discussion, development, circumstances, service, transaction, instance, incident, or 

event – setting forth the following:  (a) its general nature; (b) the time and place thereof; (c) a 

chronological account setting forth each element thereof, what such element consisted of and 

what transpired as part thereof; (d) the identity (as defined herein) of each person who performed 

any function or had any role in connection therewith (i.e., speaker, participant, contributor of 

information, witness, etc.) or who has any knowledge thereof, together with a description of 

such person’s function, role or knowledge; (e) the identity (as defined herein) of each document 

that refers thereto or that was used, referred to or prepared in the course of or as a result thereof; 

and (f) the identity (as defined herein) of each oral communication that was a part thereof or 

referred thereto. 

4. The terms “document” and “documents” shall have the broadest meaning 

allowable under the Rules and applicable case law, and shall include without limitation, 

electronically stored information and written, printed, typed, recorded, or graphic matter of 

every kind and description, both originals and copies and all attachments and appendices thereto.  
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Without limiting the foregoing, the terms “document” and “documents” shall include all 

agreements, contracts, applications, communications, interoffice or intraoffice correspondence, 

books, letters, telegrams, telexes, messages, memoranda, records, reports, books, summaries, 

electronic mail, texts, chats, records of telephone conversations or interviews, summaries or 

other records of personal conversations, minutes or summaries or other records of personal 

meetings and conferences, summaries or other records of meetings and conferences, summaries, 

entries, calendars, appointment books, time records, instructions, work assignments, visitor 

records, forecasts, statistical data, statistical statements, work sheets, drafts, graphs, maps, 

charts, tables, marginal notations, notebooks, telephone bills or records, bills, statements and 

records of obligation and expenditure, invoices, lists, journals, advertising, recommendations, 

files, printouts, compilations, tabulations, purchase orders, receipts, sell orders, confirmations, 

checks, letters of credit, envelopes or folders or similar containers, vouchers, analyses, studies, 

surveys, transcripts of hearings, transcripts of testimony, expense reports, microfilm, 

microfiche, articles, speeches, tape or disc recordings, sound recordings, video recordings, film, 

tapes, photographs, punch cards, programs, data compilations from which information can be 

obtained (including matter used in data processing), and other printed, written, handwritten, 

typewritten, recorded, stenographic, computer-generated, or electronically stored matter (or 

printouts thereof), however and by whomever produced, prepared, reproduced, disseminated, or 

made. 

5. “Draft(s)” shall mean any formulation, outline, sketch, conceptualization, or 

version of a document created prior to the final version of that document. 

6. The term “factual and/or legal bases” includes, but is not limited to, any and all 

documents, facts, communications or contentions. 

7. The terms “identify,” “specify” and “state” mean to refer to the subject matter by 

providing a detailed account or description of the subject matter, including, but not limited to, 

the following:   

a. when applicable to a document, to set forth in writing at a minimum and in the 

following order: (i) the name of the document; (ii) the nature of the document 
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(e.g., letter, contract, memorandum) and any other information (i.e., its title, index 

or file number) which would facilitate in the identification thereof; (iii) the date 

the document was prepared or created; (iv) the identity of each person who 

performed any function or had any role in connection therewith (i.e., author, 

contributor of information, recipient, etc.) or who has any knowledge thereof, 

together with a description of each such person’s function, role or knowledge; (v) 

its subject matter and substance, or, in lieu thereof, annex a legible copy of the 

document to Your answers to these interrogatories; (vi) identification of all 

persons who are in possession of the original and any copy of the document; (vii) 

its present location and the identity of its present custodian, or, if its present 

location and custodian are not known, a descript of its last known disposition; 

(viii) where a document is other than a paper (i.e., computer or recording tape, 

microfilm disk, microfiche, etc.), a full description of the tangible thing on which 

the information is recorded, and the device or the devices needed to read or listen 

to the document; and (ix) if the document has been destroyed or is otherwise no 

longer in existence or cannot be found, the reason why such document no longer 

exists, the identity of the person(s) responsible for document no longer being in 

existence and the identity of the document’s last custodian. 

b. when applicable to a natural person, to set forth in writing at a minimum and in 

the following order:  (i) his/her full name; (ii) his/her present and/or last known 

business and residence address and telephone number, or an undertaking that the 

person may be contacted through responding counsel; (iii) his/her present or last 

known business affiliation; and (iv) his/her present or last known business position 

(including job title and a description of job functions, duties and responsibilities); 

c. when applicable to any entity or person other than a natural person, to set forth in 

writing at a minimum and in the following order:  (i) its full name; (ii) the address 

and telephone number of its principal place of business; (iii) the jurisdiction under 

the laws of which it has been organized or incorporated and the date of such 
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organization or incorporation; (iv) the identity of all individuals who acted and/or 

authorized another to act on its behalf in connection with the matters referred to; 

(v) in the case of a corporation, the names of its directors and principal officers; 

and (vi) in the case of an entity other than a corporation, the identities of its 

partners or principals or all individuals who acted or who authorized another to 

act on its behalf in connection with the matters referred to; 

d. when applicable to an oral communication, to set forth in writing at a minimum 

and in the following order:  (i) the date, time, place, manner and substance of such 

communication; (ii) the identity of all persons who participated in, listened to, or 

had access to transcripts or summaries of such communication or copies thereof; 

(iii) each such person’s function, role, or knowledge; and (iv) the identity of all 

documents which memorialize, commemorate, summarize, record or directly refer 

or relate, in whole or in part, to such communication. 

8. The term “including” means “including, but not limited to,” and shall not be 

construed to limit the scope of any definition or request herein. 

9. The term “person” means any natural person, corporation, partnership, 

proprietorship, association, joint venture, group, governmental or public entity, or any other 

form or organization of legal entity, and all of their directors, officers, employees, 

representatives, and agents. 

10. “Defendants” mean Defendants State of Arizona, Arizona Board of Regents, d/b/a 

University of Arizona, Ron Shoopman, Larry Penley, Ram Krishna, Bill Ridenour, Lyndel 

Manson, Karrin Taylor Robson, Jay Heiler, Fred DuVal, Andy Tobin, and Paul Shannon and all 

of their predecessors and successors in interest, and all of their representatives, attorneys, and 

agents. 

11.  “You” and “Your” refer to Defendants individually and collectively. 
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INSTRUCTIONS 

1. If You object to any of the Interrogatories in whole or in part, state with 

particularity each objection, the basis for it, and the categories of information to which the 

objection applies.  You must respond to any portion of the Interrogatory to which You do not 

object.  

2. Each interrogatory shall be answered separately, and Your answer shall set forth 

verbatim the interrogatory to which it is in response.  The answer to an interrogatory shall not 

be supplied by referring to the answer to another interrogatory unless the answer to the 

interrogatory being referred to supplies a complete and accurate answer to the interrogatory 

being answered. 

3. You are required to answer each interrogatory set forth below, regardless of 

whether the information is possessed by You or by any successors, assigns, agents, accountants, 

experts, representatives, attorneys and/or consultants or anyone else acting or purporting to act 

on Your behalf. 

4. If You withhold any information or decline to fully identify any person, document 

or communication in response to any of the interrogatories set forth below on grounds of 

privilege or pursuant to the work product doctrine, provide the basis for Your claim of privilege 

or attorney work product and answer the interrogatory to the extent You do not claim a privilege. 

5. The interrogatories set forth below shall be deemed to be continuing in nature in 

accordance with Rule 26 so as to require supplementation in the event that You obtain or become 

aware of any additional information responsive to these interrogatories. 

6. In construing any interrogatory, instruction or definition, the singular form of a 

word shall include the plural and the plural form of a word shall include the singular. 

7. The connectives “and” and “or” shall be construed disjunctively or conjunctively 

as necessary to bring within the scope of the request all documents that might otherwise be 

construed to be outside of its scope. 

8. The terms “all” and “each” shall be construed as all and each, as necessary to bring 

within the scope of the request all information that might otherwise be construed to be outside 
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of its scope.   

RELEVANT TIME PERIOD 

The relevant Time Period for these Requests shall be through the date in which the 

interrogatories are answered, unless otherwise specified. 

INTERROGATORIES 

INTERROGATORY NO. 1: Identify and describe all reasons why the State of 

Arizona’s self-funded health plan controlled by the Arizona Department of Administration (the 

“Plan”) excludes coverage for “[g]ender reassignment surgery” (the “Challenged Exclusion”) 

including, but not limited to, (a) each and every State or governmental interest that you contend 

is advanced by the exclusion, (b) a detailed explanation for why you contend that the exclusion 

furthers that state interest, and (c) all facts in support of your explanation. 

INTERROGATORY NO. 2: Identify all persons with knowledge of the reasons why 

the Plan excludes coverage for ““[g]ender reassignment surgery,” and state what each such 

person knows. 

INTERROGATORY NO. 3: Identify all persons with knowledge of the genesis, 

formulation, adoption, maintenance, or continuation of (a) the Challenged Exclusion and (b) any 

earlier versions of the exclusion before the current language was adopted, and state what each 

such person knows. 

INTERROGATORY NO. 4: Identify all persons who participated in formulating, 

adopting, maintaining, reviewing, approving, or deciding to continue the exclusion of coverage 

for ““[g]ender reassignment surgery” from the Plan, including any experts consulted, and state 

what each such person knows. 

INTERROGATORY NO. 5: Identify all persons who assisted in preparing the answers 

to these Interrogatories or provided information contained in the answers, and state his or her 

title, duties, role in preparing the answers, and the interrogatory answer(s) to which he or she 

provided information or assistance. This identification should also indicate whether the 

information provided is within his or her knowledge or was obtained from some other person or 

source; if the information was obtained from another person or source, that person or source 
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should also be identified. 

INTERROGATORY NO. 6: Identify all public or non-public meetings of Defendants 

in which the Challenged Exclusion and/or the Plan’s coverage for medical or surgical treatments 

or services to treat gender dysphoria (or “transition-related care”) was discussed, listing the date 

of each meeting, the nature of each meeting, and the attendees of the meeting; and identifying 

any documents or other materials relating to those meetings in Defendants’ custody or control. 

INTERROGATORY NO. 7: Identify all research, studies, data, reports, publications, 

testimony, or other documents considered, reviewed, or relied on by Defendants relating to the 

Challenged Exclusion, including identifying the date or approximate date of consideration, 

review, or reliance by the Arizona Board of Regents (“ABOR”) and the Arizona Department of 

Administration (the “ADOA”); and the ADOA and ABOR employee(s) who considered, 

reviewed, or relied on such documents and their role(s). A complete answer to this interrogatory 

should include documents relating to the medical necessity, safety, and efficacy (including 

whether a procedure is deemed experimental) of excluded treatments and services; the public 

health effects of enforcing, amending, or eliminating the Challenged Exclusion; and the 

cost/fiscal impact to ADOA or ABOR of enforcing, amending, or eliminating the Challenged 

Exclusion. 

INTERROGATORY NO. 8: Identify and describe any formal or informal 

consideration by Defendants of amending or eliminating the Challenged Exclusion, including 

identifying the date or approximate date of consideration, the ADOA and ABOR employees or 

offices involved in such consideration and their role(s), the nature of the considered changes, 

and what (if any) actions were taken by ADOA and ABOR. 

DATED this 5th day of June, 2020. 

 ACLU FOUNDATION OF ARIZONA 

By /s/ Christine K. Wee 

Victoria Lopez 

Christine K. Wee 

3707 North 7th Street, Suite 235 

Phoenix, Arizona 85014 
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AMERICAN CIVIL LIBERTIES UNION 

FOUNDATION 

Joshua A. Block 

Leslie Cooper 

125 Broad Street, Floor 18 

New York, New York 10004 

 

WILLKIE FARR & GALLAGHER LLP 

Wesley R. Powell 

Matthew S. Friemuth 

787 Seventh Avenue 

New York, New York 10019 

 

Attorneys for Plaintiff Russell B. Toomey 
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CERTIFICATE OF SERVICE 

I, Christine K. Wee, hereby certify that on June 5, 2020 I served the foregoing Plaintiff’s First 

Set of Interrogatories to Defendants via email:  

Peter C. Prynkiewicz pprynkiewicz@littler.com  

Robert S. Oller soller@littler.com  

Littler Mendelson PC - Phoenix, AZ 

2425 E Camelback Rd., Ste. 900 

Phoenix, AZ 85016-2907 

Attorneys for Defendants State of Arizona, 

Andy Tobin, and Paul Shannon 

Paul F. Eckstein PEckstein@perkinscoie.com  

Austin C. Yost AYost@perkinscoie.com  

PERKINS COIE LLP 

2901 N. Central Ave., Suite 2000 

Phoenix, Arizona 85012-2788 

DocketPHX@perkinscoie.com   

Attorneys for Defendants Arizona Board of Regents, 

d/b/a University of Arizona; Ron Shoopman; Larry Penley; 

Ram Krishna; Bill Ridenour; Lyndel Manson; Karrin 

Taylor Robson; Jay Heiler; and Fred Duval 

      /s/ Christine K. Wee 
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FENNEMORE CRAIG, P.C. 

PHOENIX

FENNEMORE CRAIG, P.C.
Timothy J. Berg (No. 004170) 
Amy Abdo (No. 016346) 
Ryan Curtis (No. 025133) 
Shannon Cohan (No. 034429) 
2394 E. Camelback Road 
Suite 600 
Phoenix, Arizona  85016 
Telephone:  (602) 916-5000 
Email:  tberg@fennemorelaw.com 
Email:  amy@fennemorelaw.com 
Email:  rcurtis@fennemorelaw.com 
Email:  scohan@fennemorelaw.com 

Attorneys for Defendants 
State of Arizona, Andy Tobin, and Paul Shannon 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Russell B. Toomey,

Plaintiff, 

v. 

State of Arizona; Arizona Board of Regents 
d/b/a University of Arizona, a 
governmental body of the State of Arizona; 
Ron Shoopman, in his official capacity as 
Chair of the Arizona Board of Regents; 
Larry Penley, in his official capacity as 
Member of the Arizona Board of Regents; 
Ram Krishna, in his official capacity as 
Secretary of the Arizona Board of Regents; 
Bill Ridenour, in his official capacity as 
Treasurer of the Arizona Board of Regents; 
Lyndel Manson, in her official capacity as 
Member of the Arizona Board of Regents; 
Karrin Taylor Robson, in her official 
capacity as Member of the Arizona Board 
of Regents; Jay Heiler, in his official 
capacity as Member of the Arizona Board 
of Regents; Fred Duval, in his official 
capacity as Member of the Arizona Board 
of Regents; Andy Tobin, in his official 
capacity as Director of the Arizona 
Department of Administration; Paul  

No. 4:19-cv-00035

DEFENDANTS STATE OF 
ARIZONA’S, ANDY TOBIN’S, AND 
PAUL SHANNON’S FIRST 
SUPPLEMENTAL RESPONSES TO 
PLAINTIFF’S FIRST SET OF 
INTERROGATORIES 
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FENNEMORE CRAIG, P.C. 

PHOENIX

Shannon, in his official capacity as Acting 
Assistant Director of the Benefits Services 
Division of the Arizona Department of 
Administration, 

Defendants. 

Propounding Party: Russell B. Toomey 

Answering Parties: State of Arizona, Andy Tobin, and Paul Shannon 

Set No.: One 

GENERAL STATEMENT AND OBJECTIONS 

1. Defendants object to each interrogatory to the extent that it is vague and/or 

ambiguous and agrees to respond to Plaintiff’s interrogatories based solely on their 

interpretation of any vague or ambiguous language. 

2. Defendants object to each interrogatory to the extent that it is overly broad, 

unduly burdensome, or oppressive. 

3. Defendants object to each interrogatory to the extent that it seeks confidential, 

proprietary, private, or privileged information and will respond to any such interrogatory, 

if otherwise discoverable, after the parties have agreed to a protective order.   

4. Defendants object to each interrogatory to the extent that it seeks information 

that is irrelevant to Plaintiff’s claims or Defendants’ defenses and is not reasonably 

calculated to lead to the discovery of admissible evidence. 

5. Defendants object to each interrogatory to the extent that it requires any action 

or response beyond that required by the Federal Rules of Civil Procedure, the Scheduling 

Order, or the Local Rules.   

ANSWERS TO INTERROGATORIES 

INTERROGATORY NO. 1:  Identify and describe all reasons why the State of 

Arizona’s self-funded health plan controlled by the Arizona Department of Administration 

(the “Plan”) excludes coverage for “[g]ender reassignment surgery” (the “Challenged 
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FENNEMORE CRAIG, P.C. 

PHOENIX

Exclusion”) including, but not limited to, (a) each and every State or governmental interest 

that you contend is advanced by the exclusion, (b) a detailed explanation for why you 

contend that the exclusion furthers that state interest, and (c) all facts in support of your 

explanation.  

ANSWER:  The State of Arizona’s self-funded health plan excludes coverage for 

gender reassignment surgery because the State concluded, under the law, that it was not 

legally required to change its health plan to provide such coverage under either Title VII of 

the Civil Rights Act or under the Equal Protection Clause of the Fourteenth Amendment to 

the United States Constitution.  Specifically, prior to the Supreme Court’s ruling in Bostock 

v. Clayton County, Title VII protections on the basis of sex had not been applied to 

individuals based on their sexual orientation or transgender status. Further, rules 

promulgated by the Department of Health and Human Services (“HHS”) regarding 

nondiscrimination provisions under Section 1557 of the Affordable Care Act prohibited 

blanket exclusions of all treatments of gender dysphoria, but did not require plans subject 

to the law to cover all treatments for gender dysphoria or gender transition services.  The 

legal advice that the State received regarding this issue is covered by the attorney-client 

privilege.  

The State or governmental interests advanced by the exclusion are cost containment 

and reducing health care costs.  The State gathered information from private insurers and 

public entities who did provide coverage for gender reassignment surgery in an effort to 

determine how its own health care costs would be impacted.  Although the cost estimates 

varied, they unquestionably showed that removing the exclusion for gender reassignment 

surgery would increase costs and that such increases could be significant.  

FIRST SUPPLEMENTAL ANSWER:  At some point prior to 2005, the State of 

Arizona moved its healthcare coverage for employees to a self-funded health plan.  At that 

time, the State maintained the same plan documents, including the same exclusions, as was 
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utilized by the prior insurance providers.  The plan documents included an exclusion for 

“transsexual surgery including medical or psychological counseling and hormonal therapy 

in preparation for, or subsequent to, any such surgery.”   

INTERROGATORY NO. 2:  Identify all persons with knowledge of the reasons 

why the Plan excludes coverage for ““[g]ender reassignment surgery,” and state what each 

such person knows.  

ANSWER:  Defendants object to this interrogatory because it seeks information 

covered by the attorney-client privilege. Subject to and without waiving this objection, 

Defendants state that Michael T. Liburdi, the former General Counsel for the Office of the 

Arizona Governor, John M. Fry of the Arizona Attorney General’s Office, Nicole A. Ong, 

the former General Counsel of the ADOA, Christina Corieri, a licensed attorney and Senior 

Policy Advisor Office of the Arizona Governor, Marie Isaacson, the former Director of the 

Benefits Services Division of the ADOA, and Scott Bender, the Plan Administrator for the 

ADOA have knowledge of why the Plan excludes coverage for gender reassignment surgery 

as described in the response to Interrogatory No. 1 above.  ADOA also received attorney-

client privileged legal advice from Ryan C. Curtis at Fennemore Craig, P.C., as well as now 

former Fennemore Craig attorney Erwin Kratz. 

INTERROGATORY NO. 3:  Identify all persons with knowledge of the genesis, 

formulation, adoption, maintenance, or continuation of (a) the Challenged Exclusion and 

(b) any earlier versions of the exclusion before the current language was adopted, and state 

what each such person knows.  

ANSWER:  Defendants object to this interrogatory because it seeks information 

covered by the attorney-client privilege. Subject to and without waiving this objection, 

Defendants state that Michael T. Liburdi, the former General Counsel for the Office of the 

Arizona Governor, John M. Fry of the Arizona Attorney General’s Office, Nicole A. Ong, 

the former General Counsel of the ADOA, Christina Corieri, Senior Policy Advisor Office 
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of the Arizona Governor, Marie Isaacson, the former Director of the Benefits Services 

Division of the ADOA, and Scott Bender, the Plan Administrator for the ADOA have 

knowledge regarding the Challenged Exclusion.  ADOA also received attorney-client 

privileged legal advice from Ryan C. Curtis at Fennemore Craig, P.C., as well as now 

former Fennemore Craig attorney Erwin Kratz. 

INTERROGATORY NO. 4:  Identify all persons who participated in formulating, 

adopting, maintaining, reviewing, approving, or deciding to continue the exclusion of 

coverage for ““[g]ender reassignment surgery” from the Plan, including any experts 

consulted, and state what each such person knows.  

ANSWER:  Defendants object to this interrogatory because it seeks information 

covered by the attorney-client privilege. Subject to and without waiving this objection, 

Defendants state that Michael T. Liburdi, the former General Counsel for the Office of the 

Arizona Governor, John M. Fry of the Arizona Attorney General’s Office, Nicole A. Ong, 

the former General Counsel of the ADOA, Christina Corieri, Senior Policy Advisor Office 

of the Arizona Governor, Marie Isaacson, the former Director of the Benefits Services 

Division of the ADOA, and Paul Shannon, the Director of the Benefits Services Division 

of the ADOA participated in these decisions.  

INTERROGATORY NO. 5:  Identify all persons who assisted in preparing the 

answers to these Interrogatories or provided information contained in the answers, and state 

his or her title, duties, role in preparing the answers, and the interrogatory answer(s) to 

which he or she provided information or assistance. This identification should also indicate 

whether the information provided is within his or her knowledge or was obtained from some 

other person or source; if the information was obtained from another person or source, that 

person or source should also be identified.  

ANSWER:  Defendants object to this interrogatory because it violates the work-

product doctrine as set forth in Hickman v. Taylor, 329 U.S. 495 (1947).  Several courts 
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have held that the work product doctrine covers various aspects of an attorney’s 

investigation, including the witnesses who were interviewed, how long they were 

interviewed, and when they were interviewed.  See, e.g., Commonwealth of Massachusetts 

v. First Nat’l Supermarkets, Inc., 112 F.R.D. 149, 153 (D. Mass. 1986) (holding it was 

improper to seek disclosure of “the names of persons interviewed by an adverse party’s 

attorney together with the dates and places of such interviews.”); Board of Ed. of Evanston 

TP v. Admiral Heating, 104 F.R.D. 23, 32 (N.D. Ill. 1984) (to tell plaintiffs whom 

defendants have interviewed, where and when such interviews took place, and whether or 

not a record was made is to give plaintiffs no more knowledge of substantive relevant facts, 

but rather to afford them the potential for significant insights into the defendant lawyers’ 

preparation of their case and their mental processes); Besley-Welles Corp. v. Balax, Inc., 43 

F.R.D. 368, 371 (E.D. Wis. 1968) (interrogatory seeking statement as to adverse party’s 

efforts to locate witnesses goes to attorney’s preparation for trial and comes under the 

Hickman rule that gives an attorney’s work product qualified immunity from discovery); 

Uinta Oil Refining Co. v. Continental Oil Co., 226 F. Supp. 495, 506 (D. Utah 1964) 

(sustaining objection to interrogatory seeking names of all persons from whom plaintiffs 

had taken or requested statements, explaining that “[t]he detailed pattern of investigation 

and exploration in and of itself is not a proper subject for discovery.”). 

INTERROGATORY NO. 6:  Identify all public or non-public meetings of 

Defendants in which the Challenged Exclusion and/or the Plan’s coverage for medical or 

surgical treatments or services to treat gender dysphoria (or “transition-related care”) was 

discussed, listing the date of each meeting, the nature of each meeting, and the attendees of 

the meeting; and identifying any documents or other materials relating to those meetings in 

Defendants’ custody or control.  

ANSWER:  Defendants object to this interrogatory because it seeks information 

covered by the attorney-client privilege. Subject to and without waiving this objection, 
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Defendants state that the individuals identified in response to Interrogatory No. 2 who were 

employees of ADOA or the Governor’s Office above held meetings and discussions 

regarding the Plan’s surgical treatments or services to treat gender dysphoria between June 

and November 2016, some of which included the participation of outside counsel from 

Fennemore Craig, P.C.  Defendants possess documents regarding these meetings that will 

be identified in their privilege log. 

FIRST SUPPLEMENTAL ANSWER:  No meetings were held regarding the prior 

iteration of the exclusion for gender reassignment surgery.  The exclusion was adopted 

when the State of Arizona transferred its healthcare coverage to a self-funded health plan.  

However, at that time, the State merely continued the coverages and exclusions utilized by 

its prior insurance providers.  No known meetings were held to discuss the transgender care 

exclusion until the issuance of Patient Protection and Affordable Care Act (“ACA”) Rule 

1557.  

INTERROGATORY NO. 7:  Identify all research, studies, data, reports, 

publications, testimony, or other documents considered, reviewed, or relied on by 

Defendants relating to the Challenged Exclusion, including identifying the date or 

approximate date of consideration, review, or reliance by the Arizona Board of Regents 

(“ABOR”) and the Arizona Department of Administration (the “ADOA”); and the ADOA 

and ABOR employee(s) who considered, reviewed, or relied on such documents and their 

role(s). A complete answer to this interrogatory should include documents relating to the 

medical necessity, safety, and efficacy (including whether a procedure is deemed 

experimental) of excluded treatments and services; the public health effects of enforcing, 

amending, or eliminating the Challenged Exclusion; and the cost/fiscal impact to ADOA or 

ABOR of enforcing, amending, or eliminating the Challenged Exclusion.  

ANSWER:  Defendants considered a Memorandum from Marie Isaacson to Mike 

Liburdi, General Counsel at the Governor’s Office dated August 3, 2016 regarding 
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Affordable Care Act § 1557, and a Memorandum regarding Non-discrimination—

Transgender Coverage and a Memorandum from outside legal counsel at Fennemore Craig 

to Marie Isaacson dated July 20, 2016 regarding Summary and Implications of § 1557 and 

Transgender Coverage Requirements.  Both of these documents are covered by the attorney-

client privilege. Defendants also gathered information and data from insurers and other 

entities regarding their experience providing transgender benefits, including reassignment 

surgery.  Plaintiffs may ascertain the non-privileged information requested in this 

Interrogatory from the documents that Defendants have produced in this action. 

FIRST SUPPLEMENTAL ANSWER:  When the State of Arizona transferred its 

healthcare coverage to a self-funded health plan, it adopted the coverages and exclusions 

utilized by its prior insurance providers, which included the prior iteration of the exclusion 

for gender reassignment surgery.  No known additional documents were reviewed in 

relation to the transgender care exclusion until the issuance of ACA Rule 1557.  

INTERROGATORY NO. 8:  Identify and describe any formal or informal 

consideration by Defendants of amending or eliminating the Challenged Exclusion, 

including identifying the date or approximate date of consideration, the ADOA and ABOR 

employees or offices involved in such consideration and their role(s), the nature of the 

considered changes, and what (if any) actions were taken by ADOA and ABOR. 

ANSWER:  Defendants object to this interrogatory because it seeks information 

covered by the attorney-client privilege.  Subject to and without waiving this objection, 

Defendants state that they have informally considered amending or eliminating the 

Challenged Exclusion after Plaintiff filed this action and since the Supreme Court’s decision 

in Bostock v. Clayton County.  Paul Shannon, Scott Bender, and Defendants’ counsel have  

. . . 

. . . 

. . . 
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been involved in such considerations. 

DATED this 21st day of January, 2021. 

FENNEMORE CRAIG, P.C.

By:   s/ Ryan Curtis 
Timothy J. Berg 
Amy Abdo 
Ryan Curtis 
Shannon Cohan 
Attorneys for Defendants State of 
Arizona, Andy Tobin, and Paul 
Shannon 

COPY of the foregoing e-mailed this 
21st day of January, 2021 to: 

Victoria Lopez 
Christine K. Wee 
ACLU FOUNDATION OF ARIZONA  
3707 North 7th Street, Suite 235 
Phoenix, Arizona 85014 
Attorneys for Plaintiff 

Joshua A. Block 
Leslie Cooper 
AMERICAN CIVIL LIBERTIES 
UNION FOUNDATION  
125 Broad Street, Floor 18  
New York, New York 10004 
Attorneys for Plaintiff 

Wesley R. Powell 
Matthew S. Friemuth 
Jordan Wall 
Victoria Sheets 
WILLKIE FARR & GALLAGHER LLP  
787 Seventh Avenue  
New York, New York 10019 
Attorneys for Plaintiff 
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Paul F. Eckstein  
Austin C. Yost  
Perkins Coie LLP  
2901 North Central Ave., Suite 2000  
Phoenix, Arizona 85012-2788  
Attorneys for Defendants Arizona 
Board of Regents d/b/a University of 
Arizona; Ron Shoopman; Larry 
Penley; Ram Krishna; Bill Ridenour; 
Lyndel Manson; Karrin Taylor 
Robson; Jay Heiler; and Fred Duval 

s/ Ryan Curtis 

17734350  
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 1        VIDEOTAPED DEPOSITION OF MARIE FRANCES ISAACSON

 2

 3            The deposition of MARIE FRANCES ISAACSON was

 4  taken on March 26, 2021, commencing at 8:21 a.m., via Zoom

 5  videoconference, before JILL MARNELL, a Certified

 6  Reporter, Certificate No. 50021, for the State of Arizona.

 7
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10          WILLKIE FARR & GALLAGHER
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11          By:  Victoria A. Sheets
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13          New York, New York 10019
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          vsheets@willkie.com

15          jgarbacz@willkie.com
          bvilla@willkie.com

16          (via videoconference)

17          AMERICAN CIVIL LIBERTIES UNION FOUNDATION
          By:  Joshua A. Block

18          125 Broad Street
          Floor 18

19          New York, New York 10004
          212.549.2650

20          jblock@aclu.org
          (via videoconference)

21
          ACLU FOUNDATION OF ARIZONA

22          By:  Christine K. Wee
          3707 North 7th Street, Suite 235

23          Phoenix, Arizona 85014
          602.650.1854

24          cwee@acluaz.org
          (via videoconference)

25

Page 7

 1  APPEARANCES CONTINUED:

 2  For Defendants State of Arizona, Andy Tobin, and Paul
  Shannon:

 3
          FENNEMORE CRAIG
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 6          602.916.5000
          rcurtis@fclaw.com
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11
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12          By:  Paul F. Eckstein
          By:  Austin D. Yost
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15          peckstein@perkinscoie.com
          ayost@perkinscoie.com

16          (via videoconference)
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21
          Stephanie Rosenberg, via videoconference

22
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25
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 1            THE VIDEOGRAPHER: We are on the record.
 2  Today's date is March 26, 2021.  The time on the video
 3  monitor is 8:21 a.m.  Here begins Video Number 1 in the
 4  deposition of Marie Isaacson in the matter of Russell B.
 5  Toomey versus State of Arizona, et al., in the United
 6  States District Court District of Arizona, Case Number
 7  4:19-CV-00035.
 8                The court reporter is Jill Marnell,
 9  representing Glennie Reporting Services, 1555 East
10  Orangewood Avenue, Phoenix, Arizona 85020.  My name is
11  Michael Noonan.  I'm the certified legal video specialist
12  in association with Forensic Video Deposition Services,
13  11111 North Scottsdale Road, Suite 205, Scottsdale,
14  Arizona 85254.
15                This deposition is taking place at the law
16  offices of Fennemore Craig, PC, 2394 East Camelback Road,
17  Suite 600, Phoenix, Arizona, 85016.
18                Counsel will now state their appearance and
19  everyone else appearing remotely for their appearance and
20  affiliations and anyone else attending remotely, beginning
21  with the plaintiff, please.
22                MR. WALL: Good morning.  This is Jordan
23  Wall of Willkie Farr & Gallagher.  I am joined in the room
24  by my colleagues Victoria Sheets and Justin Garbacz.  I'm
25  also joined by my colleague telephonically Brandon Villa.
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 1    some of the emails with Fennemore Craig I know it was
 2    around 2016 or 2015 -- I can't remember the -- all the
 3    emails -- that there was a question regarding our plan and
 4    what we covered with -- what we did and didn't cover with
 5    respect to gender dysphoria.
 6      Q.   When you first became aware of the issue -- And I
 7    think it was in 2015.  We'll go through the exhibits you
 8    looked at and maybe some others -- what was ADOA's -- what
 9    did ADOA's plan cover by way of coverage for gender
10    dysphoria?
11      A.   I know we looked at the plan document, but I
12    think it didn't cover -- It didn't cover anything, I don't
13    think.
14      Q.   And I think that's right.
15                  And at some point the plan was changed to
16    cover some services for people with gender dysphoria;
17    correct?
18      A.   Correct.
19      Q.   And was that done before you got involved in the
20    issue or after?
21      A.   I'm sorry.  I'm not sure I understand what you
22    are saying.
23      Q.   There -- there's a health plan offered by the
24    Arizona Department of Administration; correct?
25      A.   Yes.

Page 18

 1      Q.   Let's call that the plan.  Did the plan provide
 2    for any services for gender dysphoria before 2015?
 3      A.   Not to my knowledge.
 4      Q.   Okay.  And so you were in charge of the benefits
 5    under the plan when some services for gender dysphoria
 6    were added to the plan.
 7      A.   Yes.
 8      Q.   Who else was -- Were you involved in that
 9    decision?
10      A.   Yes.
11      Q.   Did you make it, in effect?
12      A.   No.
13      Q.   Who made it?
14      A.   It was in consultation with our attorneys and the
15    governor's office and the director's office.
16      Q.   Did you recommend that those services be covered?
17      A.   No.
18      Q.   Do you know --
19      A.   I didn't --
20      Q.   Go ahead.  I'm sorry.
21      A.   We sought legal counsel regarding what was
22    required.
23      Q.   So you were looking at it in terms of what was
24    required, not in any other sense; correct?
25      A.   Correct.

Page 19

 1      Q.   And am I correct in assuming that if it wasn't
 2    required the Arizona Department of Administration and
 3    others making the decision weren't going to implement
 4    those other services?
 5      A.   I don't know that to be true.  I don't know.
 6      Q.   Did you determine that it was required to add the
 7    services that were added in 2015?
 8      A.   We sought legal counsel and that -- with the
 9    legal counsel's recommendation and meeting with the
10    governor's office there was a decision made -- a
11    conclusion made to cover some services.
12      Q.   What services were covered and what services were
13    not covered?
14      A.   The counseling and hormone therapy were covered.
15    And surgery was not covered.
16      Q.   Was there an explanation given as to why surgery
17    was not covered?
18      A.   The -- the discussion -- the discussion was that
19    the requirement was that some services are going -- are
20    required to be covered, and the services that we are going
21    to cover are hormone therapy and counseling.
22      Q.   Was it determined by anyone that surgery was not
23    required to be covered?
24      A.   Yes.
25      Q.   And who determined that?  Your counsel?

Page 20

 1      A.   I was --
 2                  MR. CURTIS: Objection.
 3                  THE COURT REPORTER: I'm sorry, who was
 4    that?
 5                  MR. CURTIS: That's Ryan Curtis objecting to
 6    the form of the question --
 7                  THE COURT REPORTER: Thank you.
 8                  MR. CURTIS: -- and advising Ms. Isaacson
 9    not to speak to direct legal counsel received.
10      Q.   BY MR. ECKSTEIN:  Did anyone other than counsel
11    determine that surgery for gender dysphoria was not
12    required by the law?
13      A.   I would say it was a combination of legal counsel
14    and the governor's office and the director's office and
15    the Attorney General's Office.
16      Q.   Did you make that determination yourself?
17      A.   No.
18      Q.   It appears from the documents that I have seen
19    that your involvement in this issue occurred as early as
20    September 2015.  And let's just take a look at Tab 32.  Do
21    you have the witness book in front of you?
22                  MR. CURTIS: We will need a minute because
23    we have not opened those until directed --
24                  MR. ECKSTEIN: Okay.
25                  MR. CURTIS: -- so I'm going to open those
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 1    and pass them to her.
 2                  MR. YOST: (Sotto voce.)
 3                  MR. ECKSTEIN: I'm sorry?
 4                  MR. YOST: (Sotto voce.)
 5                  MR. ECKSTEIN: Oh, yeah, let's put it up on
 6    the screen.
 7                  MR. WALL: Will you be showing these on the
 8    screen, Paul?
 9                  MR. ECKSTEIN: Yes, we will.  Tab 32.
10                  THE COURT REPORTER: Are we going to mark
11    this?
12                  MR. ECKSTEIN: I'm going to mark it.
13    Tab 32.  I understand what's happening in this case is we
14    start with Exhibit 1 in each deposition.  That's what the
15    plaintiff has done; is that correct, Jordan?
16                  MR. WALL: That's correct.  And just to
17    clarify, we will -- we have premarked our exhibits and
18    submitted them -- transmitted them physically to all the
19    parties and we'll be using the numbering based on that
20    premarking.
21                  MR. ECKSTEIN: So --
22                  MR. WALL: So if you want to do a separate
23    system that's fine, but --
24                  MR. ECKSTEIN: What number do you start
25    with?  1?

Page 22

 1                  MR. WALL: That's correct.
 2                  MR. ECKSTEIN: And what number do you end
 3    with?
 4                  MR. WALL: At the moment we end with 65.
 5    Although we transmitted two exhibits this morning that we
 6    expect to use, to go through 67.
 7                  MR. ECKSTEIN: So if I start with
 8    Exhibit 100 do you think that's safe?
 9                  MR. WALL: That should be fine.
10                  MR. ECKSTEIN: Okay.  So let's mark Tab 32
11    as Exhibit 100 in the deposition of Marie Isaacson.
12      Q.   BY MR. ECKSTEIN:  You see it on the screen,
13    Marie?
14      A.   I do.
15      Q.   And the bottom email is by you to a Chris
16    Giammona -- Oh, I'm sorry, that's not the bottom one.  If
17    you turn the page -- if we could turn the page and look at
18    the very last email in the email string you will see an
19    email from you to Chanelle Bergren dated September 25,
20    2015.
21      A.   Yes, I see that.
22      Q.   And in it you write, quote, the claim will be
23    that the plan is discriminatory, period.  What would be
24    our response?  Is this standard to exclude?
25                  You wrote that?
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 1      A.   Yes.
 2      Q.   And who is Chanelle Bergren?
 3      A.   She was the plan administration manager.
 4      Q.   Did she answer you?
 5      A.   Yes.
 6      Q.   And what did she say?
 7      A.   Do you want me to read the response?
 8      Q.   Yeah.  Or if she said anything in addition to
 9    that, let me know.
10      A.   [As read]:  Mercer confirmed there are no current
11    laws which require a plan to cover a -- to cover
12    transgender benefits.  As a result, the plan is not
13    discriminating when excluding benefit coverage.  The
14    majority of their clients do not offer transgender
15    coverage.  The State of California, State of Oregon, State
16    of Colorado, State of Washington, and the University of
17    California do offer transgender benefits.  I have provided
18    links to applicable information below.
19      Q.   Why did you ask that question of Chanelle?
20      A.   Based on the subject line, it looks like I got a
21    question from the University of Arizona.
22      Q.   Had you been talking to the University of Arizona
23    about covering surgery for gender dysphoria?
24      A.   Yes.
25      Q.   Do you recall with whom you were talking?
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 1      A.   Helena -- I can't remember her last name.  Maybe
 2    Rodrigues.
 3      Q.   Just one person?
 4      A.   There was somebody that worked with her, Staci.
 5    I can't remember Staci's last name.  And there was a --
 6    there was an additional person that I -- that I remember
 7    from reviewing the email strings with Ryan Curtis.
 8      Q.   You knew from your discussions with the folks at
 9    the University of Arizona that the university was
10    interested in having ADOA's plan provide better healthcare
11    coverage for transgender people; correct?
12      A.   Yes.
13      Q.   And they were pushing for basic benefits before
14    they were implemented; correct?
15      A.   Yes.
16      Q.   And they also were pushing for benefits to cover
17    transgender gender dysphoria surgery; correct?
18      A.   I think so.
19      Q.   Well, didn't you have a number of meetings with
20    people at the University of Arizona where they pointed out
21    that professors and other staff at the University of
22    Arizona were interested in having that coverage?
23      A.   I wouldn't say -- Well, phone conversations.
24    There were a number of phone conversations.
25      Q.   Oh, okay.  And let's include phone conversations
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 1    with face-to-face conversations.  There were a number of
 2    those; correct?
 3      A.   Yes.
 4      Q.   And they made clear that they wanted coverage for
 5    surgery for gender dysphoria; correct?
 6      A.   Yes.
 7      Q.   And ultimately, at least while you were at ADOA,
 8    that was not provided; correct?
 9      A.   Yes.
10      Q.   Did the University of Arizona folks you talked
11    with tell you why they wanted to have the coverage for
12    surgery for gender dysphoria for their professors and
13    staff?
14      A.   Helena said that there was a meeting with the
15    U of A president and that there was concern because
16    there -- transgender studies was offered at the University
17    of Arizona and there were concerns that our health plan
18    didn't cover transgender reassignment surgery, didn't
19    cover it -- didn't cover that at all, and that -- In
20    particular I remember that there were professors with
21    children and they were paying for treatment out of pocket
22    and it was very expensive.
23      Q.   So they made it clear that it was an important
24    issue.
25      A.   Yes.
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 1      Q.   And what did you say in response to those
 2    conversations?
 3      A.   Currently not covered by our plan.
 4      Q.   Did you tell them ADOA was exploring the
 5    possibility of covering surgery for gender dysphoria?
 6      A.   I said we were researching it.
 7      Q.   And did you research it?
 8      A.   Yes.
 9      Q.   And I think the research took place around this
10    time, starting in September of 2015 and went through -- at
11    least through November of 2015.  We can look at the
12    documents, and will, as time allows.
13                  What did the research tell you about
14    coverage for gender dysphoria surgery?
15      A.   I think the majority of our plans said that it
16    was not covered and, you know, confirmation that some
17    states did cover it.
18      Q.   So were you looking to see whether other states
19    covered it to determine whether the ADOA should cover it?
20      A.   I was researching what -- what existed as far as
21    in the benefits world, reached out to Mercer, reached out
22    to all of our health plans, trying to gather as much
23    information as possible about it to help inform a
24    decision.
25      Q.   Well, one of the things that the ADOA health plan
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 1    covered was gender dysphoria surgery for students at this
 2    time; isn't that correct?
 3      A.   Not to my knowledge.
 4      Q.   You have no knowledge of whether surgery for
 5    gender dysphoria was covered by any ADOA plan for students
 6    at any of the universities?
 7      A.   Not to my knowledge.
 8      Q.   Okay.  Would that surprise you if that was the
 9    case?
10      A.   Yes.
11      Q.   Why?
12      A.   Because you're talking about the ADOA benefit
13    plan.  You called it the plan.
14      Q.   Yes.  What was --
15      A.   And there was --
16      Q.   Go ahead --
17      A.   There was --
18      Q.   -- I'm sorry.
19      A.   There was a disallowance in the plan description
20    that said it was not covered, it was not a covered
21    service.
22      Q.   That's for staff and -- and for -- and for
23    professors.  We're talking about students now.  And were
24    the students on the same plan?
25      A.   The DOA benefit -- Oh, students.  I'm sorry, I
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 1    was thinking of children.  No, the students were not
 2    covered by the DOA health plan.
 3      Q.   Okay.
 4      A.   I was thinking of employees and their children.
 5      Q.   Okay.  Let's go back.  Students are children,
 6    too.  And maybe some of them are children of faculty.  But
 7    if a student --
 8                  There is a plan that provides health
 9    insurance benefits for students; correct?
10      A.   Not through -- not through DOA.
11      Q.   Okay.  Do you know who offers that?
12      A.   I am not aware of it.
13      Q.   Okay.  So again, would it surprise you that
14    students actually had cover -- coverage for gender
15    dysphoria surgery?
16      A.   You're not speaking under the DOA plan, you're
17    just saying in general?
18      Q.   In general, yeah.
19      A.   I really didn't give it any thought.
20      Q.   At the time you left ADOA the plan offered
21    insurance from four providers; correct?  Four insurance
22    companies?
23      A.   Yes.
24      Q.   And do you remember the names of those companies?
25      A.   Yes.
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 1      Q.   Could you tell us what they are?
 2      A.   Aetna, Cigna, Blue Cross Blue Shield of Arizona,
 3    and UnitedHealthcare.
 4      Q.   Did any of those companies offer surgery --
 5    surgery for gender dysphoria, on any of their commercial
 6    plans or any plans at all?
 7      A.   You know, I know we received the emails, but I
 8    don't remember what the response was.
 9      Q.   You don't remember whether you could have asked
10    Aetna, for example, whether they covered gender dysphoria
11    surgery and what answer they gave you?
12      A.   I remember asking the question of all four plans.
13    I don't remember which -- what plan responded with what
14    answer.
15      Q.   Okay.  But you do remember that some of the plans
16    told you, yes, and we do cover gender dysphoria surgery?
17      A.   My biggest recollection is that it was not
18    covered, the majority of the response was it was not
19    covered.
20      Q.   Majority.  So that -- Was there a minority that
21    did cover it?
22      A.   I think so.  I --
23      Q.   Okay.  Well, we can -- we can look at exhibits to
24    ferret that out.
25                  Do you recall any states offering surgery

Page 30

 1    for gender -- gender dysphoria under their State plans?
 2      A.   Well, just based on the email from Chanelle that
 3    we just looked at, those states do offer transgender
 4    benefits.  But I guess based on this I don't know whether
 5    it's surgery or what the benefits are.
 6      Q.   Okay.  Was one of the issues in determining
 7    whether the plan offered by the Arizona Department of
 8    Administration for employees of the State of Arizona,
 9    which included the faculty and staff at -- at the
10    universities, based on the cost of that benefit?
11      A.   I would say that in researching it that was one
12    of the items that we did research, was the cost of the
13    benefit.
14      Q.   And you determined that the cost was de minimis,
15    didn't you?
16      A.   As I recall there was a range of costs.
17      Q.   And based on additions to premiums for those who
18    participated in the plan, what was the range?  Cents per
19    premium.
20      A.   I -- I know we just reviewed that last Sunday,
21    but I can't -- I don't remember what the range was.
22      Q.   Well, it was as low as three cents.  Do you
23    recall that?
24      A.   I don't recall.
25      Q.   Okay.  But you recall that all the additions were
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 1    under a dollar per plan.
 2      A.   I --
 3                  MR. CURTIS: Objection.
 4                  MR. ECKSTEIN: Per employee.  Per employee
 5    per plan.
 6                  THE WITNESS: I -- I -- I don't remember,
 7    Paul.
 8      Q.   BY MR. ECKSTEIN:  Okay.  Well, we'll -- we'll
 9    take a look.
10                  Thinking back, did you believe that the --
11    the cost that was estimated was -- was too high to justify
12    providing that benefit?
13      A.   I don't remember that being -- We discussed cost,
14    but I don't remember that being the driving factor in the
15    discussion.
16      Q.   What was the deciding factor?
17      A.   What was required by law.  What was required by
18    law for us to cover.
19      Q.   So as you recall it, if the -- Strike that.
20                  As you recall it, the persons making the
21    decisions were focused on what was legally required.  And
22    if it wasn't legally required, surgery for gender
23    dysphoria was not going to be offered in the plan.
24      A.   What I recall is that there was a decision that
25    had to be made, and reaching out to the health plans,
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 1    doing research ourselves to -- to gather as much
 2    information as possible to make a decision.
 3      Q.   Do you consider yourself part of the group that
 4    made that decision?
 5      A.   I would say no.
 6      Q.   Who was in the group that made the decision?
 7      A.   Legal counsel and the governor's office and the
 8    director's office.
 9      Q.   Did you consult with anyone in the legislature,
10    particularly the Joint Legislative Budget Committee, JLBC,
11    as to the wisdom of covering surgery for gender dysphoria?
12      A.   No.
13      Q.   Did anyone from the legislature weigh in and tell
14    you their thoughts?
15      A.   No.
16      Q.   Did you ever hear that anyone from the
17    legislature had weighed in and given thoughts on that?
18      A.   No.
19      Q.   Was this considered a political issue of any
20    kind?
21      A.   Not that anyone raised to me, no.
22      Q.   Did you hear secondhand that there was concern
23    about the politics of including surgery for gender
24    dysphoria?
25      A.   No.
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 1      Q.   No one ever told you that it was not politically
 2    acceptable to provide that coverage if it wasn't required
 3    by law?
 4      A.   No.
 5      Q.   None of your discussions with anyone within ADOA
 6    or the governor's office indicated that the political heat
 7    was not worth it to cover surgery for gender dysphoria?
 8      A.   Not that I recall.
 9      Q.   Did you hear it secondhand?
10      A.   Not that I recall.
11      Q.   Do you believe -- Strike that.
12                  Did you believe at the time that there were
13    political costs for expanding the plan to cover surgery
14    for gender dysphoria?
15      A.   I don't remember having an opinion about it.
16      Q.   Did anyone in ADOA or elsewhere express an
17    opinion to you about that?
18      A.   Not that I recollect.
19      Q.   You understood, didn't you, that none of the
20    universities -- strike that -- that the University of
21    Arizona -- neither the University of Arizona nor Arizona
22    State University could provide health benefits that
23    covered surgery for transgender people?
24      A.   Yes.
25      Q.   And why was that?
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 1      A.   It was an exclusion in the plan.
 2      Q.   It was also in the statute.  Do you recall a
 3    statutory provision that said that you had to use the --
 4    the State-offered plan?
 5      A.   I -- I know that the universities had wanted to
 6    not use our plan, to have their own plan.  And I -- I do
 7    recall that there is a statute that said -- now that
 8    you're saying it it does refresh my mind that there is a
 9    statute that says the universities have to use the DOA
10    plan.
11      Q.   But there was one university, Northern Arizona,
12    that came within an exclusion because they had coverage
13    beforehand.  They had their own -- their own plan and they
14    were able to provide that coverage.  And by "that
15    coverage" I mean coverage for surgery, transgender
16    dysphoria surgery.
17      A.   I was aware that U -- that the -- NAU had a
18    grandfathered plan, a Blue Cross Blue Shield plan.  I was
19    not aware they covered that.
20      Q.   That never came up in your research?
21      A.   Not that I recall.
22      Q.   Would you describe the reaction of -- How would
23    you describe the reaction of the University of Arizona
24    when you told them that surgery for gender dysphoria was
25    not going to be covered?
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 1      A.   I don't remember -- I'm assuming I contacted
 2    Helena, but I don't remember -- I don't remember her
 3    reaction.
 4      Q.   You don't remember that they were extremely
 5    unhappy?
 6      A.   I'm not surprised if you tell me that, but I
 7    don't remember the reaction.
 8      Q.   Well, you did know that it was a big issue on the
 9    University of Arizona campus.
10      A.   Yes.
11      Q.   They made that clear to you.
12      A.   Yes.
13      Q.   On more than one occasion.
14      A.   Yes.
15      Q.   Do you know how many employees of the State of
16    Arizona were covered by the plan when you left in April of
17    2018?
18      A.   I don't remember.
19      Q.   Approximately?
20      A.   I know we had 133,000 lives.  That's -- that's
21    what I recall.
22      Q.   And do you recall roughly the percentage that
23    were represented by employees at the University of Arizona
24    and Arizona State University?
25      A.   No.  But I would say it's about 70,000.  I'm
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 1    just -- I remember for each employee it was about two --
 2    two people.  So it was about 70,000.  And then the
 3    universities would have been the other 133 -- Or the
 4    difference between 133 and the 70,000 is -- is an
 5    approximation.
 6      Q.   So if I -- my math is correct, more than half of
 7    the people covered by the plan were employees of the
 8    University of Arizona and Arizona State University;
 9    correct?
10      A.   I'd say a little bit less than half because it
11    was 70,000 that were State and then 63,000 were ASU,
12    U of A, and NAU.
13      Q.   Okay.  I got it -- I got it, just reversed.
14                  On how many occasions did you have
15    discussions with representatives of the governor's office
16    about coverage for surgery for gender dysphoria?
17      A.   I don't know.  I don't have an exact number.  A
18    few times.  Several times.
19      Q.   Well, let's start with Tab 36, if you can find
20    that.  Should be the last exhibit in the book.  And we
21    will mark that as Exhibit 101.  We'll call these A --
22    ABOR 100 and ABOR 101.
23                  On the screen I'll identify it as a string
24    of emails starting with an email from Erica Emmons dated
25    July 21, 2016.  And then the middle item in the string is

Min-U-Script® Glennie Reporting Services, LLC
602.266.6535  www.glennie-reporting.com

(9) Pages 33 - 36

Case 4:19-cv-00035-RM-LAB   Document 195-3   Filed 05/20/21   Page 69 of 112Case: 21-71312, 10/04/2021, ID: 12247286, DktEntry: 1-3, Page 314 of 466
(353 of 507)



Toomey vs.
State of AZ

Marie Frances Isaacson
March 26, 2021

Page 37

 1    an email from Scott Bender to Erica Emmons.  And it says
 2    that -- and I'm summarizing -- that you had a meeting with
 3    the governor's office on transgender issues tomorrow,
 4    meaning September 2, 2016, and Scott was asking for
 5    additional information, I guess from Cigna, that would
 6    help you with the meeting.
 7                  Is that a fair summary of that?
 8      A.   Yes.
 9      Q.   You're not listed as getting a copy on that.  Do
10    you recall getting a copy?
11      A.   No.
12      Q.   Is this one of the exhibits you looked at?  When
13    was it, last Sunday you were looking at exhibits, or more
14    recently?
15      A.   I know that we looked at exhibits with Erica's
16    name on it.  I don't know if this was one of them or not.
17      Q.   Okay.  Did you tell Scott that you had this
18    meeting coming up?
19      A.   Based on the email I'm assuming I did.
20      Q.   Do you recall the meeting?
21      A.   I know that I met with the governor's office.  I
22    can't tell you that I recall this specific meeting, no.
23      Q.   Do you recall more than one meeting with the
24    governor's office?
25      A.   There's one meeting that sticks out in my mind.
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 1      Q.   And do you recall when that meeting took place?
 2      A.   I don't.  I'm assuming it was around 2016, around
 3    this time frame, but I don't really recall.
 4      Q.   And why does that stand out?
 5      A.   The meeting with the governor's office?
 6      Q.   Yes.  You said there was one meeting that stood
 7    out and I was asking why that particular meeting, whenever
 8    it took place, perhaps around September of '16, why does
 9    that stick out in your mind?
10      A.   Because that is when the resolution of what we
11    would cover, in my mind, was made.
12      Q.   Who was in that meeting?
13      A.   I think Christina Corieri, Mike Liburdi, Ryan
14    Curtis, myself, I think John Fry from the Attorney
15    General's Office.  That's who I recall.  Maybe Nicole Ong.
16      Q.   Does Nicole have a last name?
17      A.   Ong, O-N-G.
18      Q.   Okay.  And what was her position?
19      A.   She was a general counsel at Arizona Department
20    of Administration.
21      Q.   Were you the only two employees from ADOA who
22    were there?
23      A.   I can't remember if the director was there or
24    not, Craig Brown.
25      Q.   Do you recall what you said at that meeting?
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 1      A.   No.
 2      Q.   Were you asked to give a report on what other
 3    states provided coverage for gender dysphoria surgery?
 4      A.   If it's the meeting that I'm recalling, I just
 5    remember talking about advice from legal counsel and --
 6    and, you know, what we need to do moving forward, what
 7    we're going to do moving forward.
 8      Q.   And you had met with legal counsel who told you
 9    what was legally required; correct?
10      A.   I don't know if we met or we just communicated
11    via email or phone.  Or both.
12      Q.   And you repeated that to the governor's office
13    even though counsel were there?
14      A.   No.  I think in advance of the meeting -- again,
15    if it's the same meeting -- I shared the legal advice.  It
16    was written.  I shared that with Christina Corieri, maybe
17    Mike Liburdi, John Fry, Nicole.
18      Q.   And Mike Liburdi was the counsel for the governor
19    at the time; correct?
20      A.   That's right.
21      Q.   Do you recall how long that meeting lasted?
22      A.   No.
23      Q.   But your recollection is at the end of that
24    meeting you understood that surgery for gender -- gender
25    dysphoria was not going to be covered.
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 1      A.   Correct.
 2      Q.   And was it based on the fact that it was not
 3    legally required?
 4      A.   I remember that the discussion was services have
 5    to be covered, not specifically surgery, so you could
 6    cover counseling and hormone replacement therapy -- or not
 7    replacement, hormone therapy, and that that is what we
 8    would cover.
 9      Q.   Was hormone therapy covered by -- required by the
10    law?
11      A.   I don't remember.
12      Q.   Do you remember discussion about that?
13      A.   Like I said, I just remember that the law
14    requires that services are covered.  No specific services
15    are outlined.  That's what I recall the discussion being.
16      Q.   I don't understand that answer.  Maybe you can
17    help me a little bit.  When you say no specific services
18    were -- Did you say out -- outlined or outlawed?
19      A.   What I'm saying is that what I recall is the
20    discussion of what the law requires is that you cover some
21    services, plural, related to transgender gender dysphoria,
22    but nothing -- no specific service is outlined.  That's
23    what I recall the discussion --
24      Q.   Okay.
25      A.   -- being.
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 1      Q.   Did the plan during the time you had involvement
 2    with it cover any services, health services, that were not
 3    required by law?
 4      A.   I don't know.  I mean, I'm sure there are
 5    services that aren't required by law that were part of the
 6    plan description.  The plan was adopted from when we were
 7    fully insured.  So, you know, I'm assuming there are
 8    things that are covered that aren't required.
 9      Q.   Do you recall what they might be?
10      A.   I think some plans offered healthy back.  You
11    know, that's the one that comes to my mind.
12      Q.   But that was not required by law?
13      A.   Not to my knowledge.
14      Q.   So there was no general policy at ADOA to cover
15    health benefits only if they were required by law; isn't
16    that correct?
17      A.   I would say that's correct.
18      Q.   Other than coverage for healthy backs, can you
19    recall any other services that were not required by law
20    that were offered in the plan?
21      A.   Not off the top of my head, no.
22      Q.   You say that this one meeting took place and may
23    or may not have been around this time in September.  We'll
24    look at other documents to see if we can pin it down.  Do
25    you recall how many times you did meet with the governor's
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 1    office on this issue?
 2      A.   I recall one meeting in the governor's office --
 3    specifically one meeting in the governor's office and at
 4    least a phone call with Christina Corieri.  Those -- those
 5    are the two things that I remember.
 6      Q.   Okay.  Do you recall whether the telephone call
 7    with Christina was before or after the meeting that we've
 8    been talking about?
 9      A.   I would say there was at least one phone call
10    with her before the meeting.
11      Q.   And what was the nature of that call?
12      A.   I think we're sharing with her that we had
13    engaged Fennemore Craig to do some research.
14      Q.   On the legality, whether it was required by law?
15      A.   Yes.
16      Q.   Okay.  And that was it?  That was the
17    conversation?
18      A.   As much as I recall, yes.
19      Q.   Did you ever meet with the governor on this issue
20    of surgery for gender dysphoria?
21      A.   No.
22      Q.   Did anyone at ADOA meet with the governor on this
23    issue?
24      A.   I don't know.
25      Q.   Did anyone at the meeting that you've referenced
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 1    at which Mike Liburdi and you and others attended say that
 2    they had discussed this matter with the governor?
 3      A.   Not that I recall.
 4      Q.   Did anyone there say that the governor had a
 5    point of view on this issue?
 6      A.   Not that I recall.
 7      Q.   What position did Scott Bender have at the -- in
 8    September of '16 at or around the time this meeting took
 9    place?
10      A.   Plan administration manager.
11      Q.   And did he report to you?
12      A.   Yes.
13      Q.   Let's turn to Tab 26.  We'll mark that, if it
14    hasn't been marked, as ABOR Exhibit 102.  And if you will
15    go to Bates Page Number 119501 of that exhibit, which is
16    the last -- or the first, the first email in this string.
17    You'll see an email from Nicolette Schultz to Jill
18    Metzinger, with a copy of Christina Corieri.
19                  See that?
20      A.   Yes.
21      Q.   It doesn't appear that you got a copy of that
22    email when it was sent in September of 2016.  And I'm
23    looking to see whether you were copied on any of the other
24    emails, but I'm not sure that you were.
25                  Do you recall seeing this string of emails

Page 44

 1    when you were shown documents?
 2      A.   I do.
 3      Q.   You do.  Okay.
 4                  Did you recall it before you saw it?
 5      A.   No.
 6      Q.   All right.  Let's -- let's focus on that very
 7    first email which is dated September 1.  And it says --
 8    and I'm translating generously, or maybe not so
 9    generously -- that there was a discussion at the last
10    meeting regarding transgender benefits that Christina
11    Corieri would like to attend a meeting between the ADOA
12    benefit services -- meaning and you and Nicole Ong -- and
13    the Board of Regents.
14                  Did such a meeting ever take place?
15      A.   I -- I don't remember it.
16      Q.   Do you recall meeting -- a meeting with anyone in
17    the governor's office and you, a meeting with the Board of
18    Regents or anyone in any of the universities?
19      A.   I don't doubt that it could have taken place but
20    I don't remember it.
21      Q.   It's not one that sticks out in your mind?
22      A.   No.
23      Q.   Did they report one to you?
24      A.   No.
25      Q.   They, meaning Nicolette.  What's her title?  What
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 1    about, you know, the nature of depositions.  I happen to
 2    be a formalist, so you'll just have to bear with me.  All
 3    right?
 4      A.   Okay.
 5      Q.   Now, Ms. Isaacson, would you please state your
 6    full name and address for the record.
 7      A.   Marie Frances Isaacson, 501 West Gleneagles
 8    Drive, Phoenix, Arizona, 85023.
 9      Q.   And Ms. Isaacson, I believe you said earlier that
10    you were being represented by Mr. Ryan Curtis today at
11    this deposition.  Correct?
12      A.   I don't think that he's my attorney, no.
13      Q.   But is he appearing on your behalf today?
14      A.   I understood that I'm just a witness.
15      Q.   Do you have any other legal counsel present with
16    you today during this deposition?
17      A.   No.
18      Q.   And I believe you said earlier that you had been
19    deposed before.  Is that right?
20      A.   Long time ago, yes.
21      Q.   What do you mean when you say long time ago?
22      A.   30 years or more.  40 years maybe.  I -- 30- --
23    30-some years ago.
24      Q.   And do you recall in what case you were deposed?
25      A.   It was regarding a car accident that I was in.
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 1      Q.   And where was that car accident?
 2      A.   Phoenix, Arizona.
 3      Q.   And there was a lawsuit that resulted from that
 4    car accident?
 5      A.   Yes.
 6      Q.   And where was that lawsuit?  And by that I mean,
 7    before what court?
 8      A.   I'm assuming Maricopa County Superior Court, but
 9    I don't know.
10      Q.   So although you have been through the gamut of a
11    deposition already this morning I want to just take a step
12    back and go over some ground rules for my own sake, but
13    also yours.
14                  You understand that you are testifying under
15    oath today; correct?
16      A.   Yes.
17      Q.   And is there any reason you can't give truthful
18    testimony today?
19      A.   No.
20      Q.   Are there any medical conditions that would
21    impact your ability to give testimony?
22      A.   No.
23      Q.   And you understand that you need to answer
24    verbally and clearly for the benefit of the court reporter
25    as well as myself and others in the room?
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 1      A.   Yes.
 2      Q.   You have done a great job of that thus far so I
 3    don't think we have to belabor it.
 4                  Did you bring any documents with you --
 5      A.   No.
 6      Q.   -- to this deposition?
 7                  And you understand that you're not going --
 8    you're not to communicate with anyone else in the room
 9    there with you, which I believe is just Mr. Curtis, as
10    well as the general counsel from the Arizona governor's
11    office.  Is that right?
12                  MR. CURTIS: Objection; form of the
13    question.
14                  MR. WALL: You can answer, Ms. Isaacson.
15                  THE WITNESS: I'm sorry, could you repeat
16    the question.
17      Q.   BY MR. WALL:  Sure.  And you understand that
18    during -- while I'm examining you that you're not supposed
19    to be communicating with anyone else in the room with you.
20      A.   Yes.
21      Q.   And that you're not supposed to be looking at
22    your phone.
23      A.   Okay.  Yes.
24      Q.   You don't have your phone out; correct?
25      A.   No.
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 1      Q.   So, again, before we get into questioning I just
 2    want to say, you know, if you need a break would you just
 3    let me know?  The only thing I ask is that you answer my
 4    question fully before we take that break.
 5      A.   Okay.
 6      Q.   Ms. Isaacson?
 7      A.   Yes.
 8      Q.   Okay.  Thank you.
 9                  Oh, and finally, you have seen a little bit
10    of this but you understand that your -- rather, I should
11    say your counsel may object to my questions.  You should
12    give an -- That's fine.  He may object.  I will instruct
13    you whether you should answer that question or not or your
14    counsel may direct you not to answer a question.
15      A.   Understood.
16      Q.   So Ms. Isaacson, at the beginning of your
17    examination -- or your conversation with Paul, I believe
18    you said that you were called into the governor's office
19    to discuss this lawsuit.  Is that correct?
20      A.   I was -- There was a discussion in the governor's
21    office regarding not the lawsuit, but benefits, coverage
22    of transgender benefits.
23      Q.   And when was that conversation that you're
24    referring to?
25      A.   2015 or '16.
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 1      Q.   And a significant hit would be a half-million
 2    dollars?
 3      A.   Yes.  Or more.
 4      Q.   And would that half-million dollars be per month?
 5      A.   No.  Per event.
 6      Q.   So when you say per event -- so for instance, if
 7    the -- if there's -- Let's take it as a hypothetical.  If
 8    the plan excludes coverage for a particular claim, and
 9    then that claim has been deemed in, a high cost would be
10    if -- if each claim resulted in an additional half-million
11    dollars spent?
12      A.   What -- what I was saying is, we would look at
13    high-cost claims for each plan, what would -- what
14    happened significant on that plan during the quarter.  And
15    so, to me, a high-cost claim would be $500,000 for a
16    member.  And that could be, as an example, somebody who
17    was a diabetic who didn't take care of -- didn't take
18    their medication, didn't manage their diabetes properly,
19    had to have an amputation because of it, had to have a
20    second amputation because of it, had complications from
21    it.  And so there is a significant cost to the plan.  Or a
22    rare disease -- treatment of a rare disease.  That --
23    that's what I was talking about.  I was just trying to
24    answer your question about what I consider high costs.
25      Q.   So 500 -- an additional cost of $500,000 to the
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 1    plan per quarter would be a high cost?
 2      A.   I -- I was saying that I would look at $500,000
 3    on -- on an incident, a member having an incident of
 4    $500,000, I would consider that significant.
 5      Q.   I see.
 6                  So if it were a claim -- and we might be
 7    using the word "claim" and "incident" synonymously.  But
 8    an incident for a hundred thousand dollars, you wouldn't
 9    consider that a high cost?
10      A.   Correct.
11      Q.   And would your assessment depend on -- I think
12    you referenced earlier utilization -- on the number of
13    members having that event per designated period?
14      A.   Yes.
15      Q.   So what utilization would you say would result in
16    a -- in a significant hit to the plan?
17      A.   It could be one time.  It could be a onetime
18    event.  It could be a premature birth.  It could be a car
19    accident.  It could be a complication from a surgery.  It
20    could be a complication from not managing whatever disease
21    you have.  So it's not necessary -- it's not necessarily
22    ongoing utilization, although that could be the case, but,
23    you know, someone with a rare cancer.  Those types of
24    things.  It could be a onetime event, not necessarily a --
25    There are ongoing utilization costs and then there are
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 1    onetime costs.
 2      Q.   And do you know what percentage of the total
 3    annual cost of the plan $500,000 is?
 4      A.   Very small.
 5      Q.   If you had to guess what would you say?
 6      A.   I'm not going to do math here.  I don't know.
 7      Q.   I don't want to force you to do math.
 8                  Do you know, at the time you were the
 9    benefits director, what was the average cost of the plan
10    per year?
11      A.   The average cost of the plan per year?  The --
12    the whole benefits program was about a billion dollars.
13    So I -- That was everything.  That was employee
14    assistance, dental, vision, health plans.
15      Q.   So going back again to the ADOA's assessment of a
16    new benefit or a change in coverage, does the ADOA ever
17    consider indirect costs?
18      A.   Not that I recall, no.
19      Q.   You mentioned plan savings.  Would the ADOA
20    consider plan savings --
21      A.   Yes.
22      Q.   -- when assessing a treatment?
23      A.   Yes.
24      Q.   What about the cost of, say, litigation risk from
25    denying coverage for treatment?
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 1      A.   No.  That was never discussed.
 2      Q.   And where would the ADOA get this information
 3    from?
 4      A.   Michael Meisner, our actuary.  The plans
 5    themselves.
 6      Q.   So when we're talking about costs there's a
 7    tendency to talk about quantitative data.  Is there any
 8    qualitative data that the ADOA generally considered when
 9    assessing new coverage?
10      A.   Yes.  I would say yes.
11      Q.   Can you give me some examples?
12      A.   I'll take the gastric sleeve again.  The -- the
13    qualitative data on that would have been the outcome for
14    the patient and the quality of the outcome, the -- the --
15    What am I trying to say?  The -- the ultimate outcome, I
16    guess.  That it achieved its result.
17      Q.   And by achieving its -- By the ultimate outcome
18    are you referring to coverage in this instance being in
19    the best interest of the plan and the members, as you
20    stated earlier?
21      A.   Yes.
22      Q.   Would you turn for me to Exhibit 38 in that
23    binder.  It should be behind Tab 38.
24                  THE COURT REPORTER: And mark it as 38?
25                  MR. WALL: Yes, please.  Thank you, Jill.
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 1            THE VIDEOGRAPHER: We are on the record.
 2  Today's date is March 31st, 2021.  The time on the video
 3  monitor is 8:05 a.m., standard time.  Here begins video
 4  number one in the deposition of Scott Bender, in the
 5  matter of Russell B. Toomey versus State of Arizona, et
 6  al., in the United States District Court, District of
 7  Arizona, case number 4:19-CV-00035.
 8            The court reporter is Robin Osterode
 9  representing Glennie Reporting Services, 1555 East
10  Orangewood Avenue, Phoenix, Arizona 85020.
11            My name is Michael Noonan.  I'm the certified
12  legal video specialist, in association with Forensic
13  Video Deposition Services, 11111 North Scottsdale Road,
14  Suite 205, Scottsdale, Arizona 85254.
15            This deposition is taking place at the law
16  offices of Fennemore Craig, 2394 East Camelback Road,
17  Suite 600, Phoenix, Arizona 85016.
18            Counsel will now state their appearance and
19  affiliations and everyone attending remotely and anyone
20  else present in the room for the record, please,
21  beginning with the plaintiffs.
22            MR. WALL: Good morning.  This is Jordan Wall,
23  from Willkie Farr & Gallagher, on behalf of the plaintiff
24  Dr. Russell B. Toomey and certified classes.  I'm joined
25  by my colleagues, Victoria Sheets and Justin Garbacz in

Page 7

 1  the room, and, on remotely, Brandon Villa.
 2            MR. CURTIS: Good morning.  This is Ryan Curtis
 3  with Fennemore Craig on behalf of the State defendants
 4  and Andy Tobin and Paul Shannon in their official
 5  capacity.  Also in the room with me is Kim Suciu,
 6  associate general counsel for the Arizona Department of
 7  Administration.
 8            MR. YOST: Good morning.  This is Austin Yost
 9  on behalf of the Arizona Board of Regents.  Also with me
10  remotely is Paul Eckstein.
11            THE VIDEOGRAPHER: I apologize.  Robin, did you
12  get all that?
13            THE REPORTER: I did.
14            THE VIDEOGRAPHER: Would you please swear in
15  the witness.
16            THE REPORTER: Before we proceed, I will ask
17  counsel to agree on the record that there is no objection
18  to this officer of the court administering a binding oath
19  to a witness not appearing personally before me.
20            Please state your agreement on the record.
21            MR. CURTIS: State defendants have no
22  objection.
23            MR. YOST: University defendants have no
24  objection.
25            MR. WALL: Plaintiff has no objection.
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 1                        SCOTT BENDER,
 2  called as a witness herein, having been first duly sworn
 3  by the Certified Reporter to speak the whole truth and
 4  nothing but the truth, was examined and testified as
 5  follows:
 6

 7            THE VIDEOGRAPHER: Please begin when ready.
 8

 9                    E X A M I N A T I O N
10  BY MR. WALL: 
11      Q.    Good morning, Mr. Bender.  How are you?
12      A.    I'm doing well, thanks.  How are you?
13      Q.    I'm doing all right.
14              Would you please state your full name and
15    address for the record?
16      A.    Yes.  Scott Patrick Bender.  My address is 893
17    South Gardner Drive, Chandler, Arizona 85224.
18      Q.    And, Mr. Bender, are you being represented by
19    Mr. Ryan Curtis today at this deposition?
20      A.    Yes.
21      Q.    And have you ever been deposed before?
22      A.    No.
23      Q.    Have you ever testified at trial?
24      A.    No.
25      Q.    Okay.  So I'm going to go over some ground
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 1      Q.    And that was intended to provide -- to remove
 2    the exclusion of medical and psychological counseling and
 3    hormone therapy in connection with what had been called
 4    transsexual surgery, but still exclude transsexual
 5    surgery?
 6      A.    That's correct.
 7      Q.    What prompted this change?
 8      A.    I don't know.
 9      Q.    Do you know what prompted the ADOA's assessment
10    of whether to maintain this exclusion or modify it?
11      A.    No.  Whatever conversations Marie had with the
12    governor's office we weren't privy to.
13      Q.    Let me clarify, Mr. Bender.  I'm not asking
14    what was the reason for the change, not yet, but I'm
15    asking you why was the ADOA looking at this exclusion to
16    begin with?
17      A.    Well, the exclusion had always existed.  It was
18    anticipation of action under 1557 and the final rules
19    being proposed and what that would look like.
20      Q.    And so what was it about 1557 that prompted the
21    ADOA to examine the exclusion of transgender benefits?
22      A.    We needed to understand what our obligations
23    would be if we were required to cover the transgender
24    benefits.
25      Q.    What was it that the ADOA needed to understand
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 1    with respect to Section 1557?
 2      A.    We needed to understand if we were required to
 3    cover all transgender benefits or if it was going to be
 4    optional as a self-insured plan.  We need to be a
 5    compliant plan.  And if we're required to cover
 6    something, we need to do so.  And if we're not, we need
 7    to consider whether we should or should not.
 8      Q.    So the ADOA was assessing the plan's exclusion
 9    of transgender benefits, because they needed to
10    understand whether it complied with Section 1557?
11      A.    Whether we complied and if we needed to comply.
12      Q.    So the ADOA was assessing the plan's exclusion
13    of transgender benefits to understand whether it complied
14    with -- whether it needed to comply with Section 1557,
15    and if so, whether it did comply with Section 1557?
16      A.    Correct.
17      Q.    The ADOA could have avoided this -- this
18    question by simply removing the exclusion on transgender
19    benefits, couldn't it have?
20              MR. CURTIS: Objection; form of the question.
21    BY MR. WALL: 
22      Q.    You can answer, Mr. Bender.
23              THE WITNESS: Can I answer?
24              MR. CURTIS: You can answer.
25              THE WITNESS: Yes, we could have just accepted
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 1    or deleted the exclusions and absorbed the costs
 2    associated with that, for sure.
 3    BY MR. WALL: 
 4      Q.    So if the ADOA had removed the exclusion listed
 5    in paragraph 16, would there have been any other question
 6    about the ADOA's compliance with Section 1557?
 7      A.    From a compliance standpoint, no.  If we
 8    voluntarily opted in, there's no compliance issue.
 9      Q.    So why didn't the ADOA remove the exclusion for
10    all transgender benefits under the plan?
11      A.    Can you rephrase?
12      Q.    Why didn't the ADOA remove the plan's exclusion
13    of transgender benefits, inclusive of gender reassignment
14    surgery?
15      A.    I believe there are several reasons, one being
16    cost and the other being we didn't feel it was required
17    for us to include -- or to eliminate the exclusion for.
18      Q.    So the ADOA did not remove the plan's exclusion
19    of gender reassignment surgery because of cost, and it
20    didn't feel it was required to remove that exclusion?
21      A.    Those are both reasons.  I think, primarily, is
22    we weren't required to, and if we're not required to,
23    then we weren't interested in taking on additional costs
24    in a plan that's already under water.
25      Q.    The ADOA's primary reason for not removing the
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 1    exclusion of gender reassignment surgery is because it
 2    was not required to?
 3      A.    That's my understanding.
 4      Q.    But, additionally, the ADOA wasn't interested
 5    in taking on additional costs in the plan --
 6      A.    If we were --
 7      Q.    -- from providing these services?
 8      A.    That's correct.  If we weren't required to, we
 9    weren't going to take on the additional cost.
10      Q.    The ADOA wasn't required to provide coverage
11    for counseling services and hormone therapy in connection
12    with transgender -- gender reassignment surgery?
13              MR. CURTIS: Objection; form of the question.
14    BY MR. WALL: 
15      Q.    You can answer, Mr. Bender, or would you like
16    me to repeat it?
17      A.    Can you repeat, please?
18      Q.    The ADOA was not required to provide coverage
19    for counseling services and hormone therapy in connection
20    with gender reassignment surgery, was it?
21      A.    Not -- that is -- that is correct.
22      Q.    But the ADOA still provided coverage for those
23    services?
24      A.    Yes.
25      Q.    The ADOA was not required to provide 3-D
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April 28, 2021 

 
VIA EMAIL 

Ryan Curtis, Esq. 
Shannon Cohan, Esq. 
Fennemore Craig, P.C. 
2394 E. Camelback Road, Suite 600 
Phoenix, Arizona 85061 
 
 
Re: Russell B. Toomey, v. State of Arizona, et al, No. CV-19-00035-TUC-RM (LAB) 

Dear Ryan and Shannon: 

We write with respect to the State of Arizona, Andy Tobin, and Paul Shannon’s (collectively, the 
“State Defendants”) withholding of documents based on attorney client privilege. 

As evidenced by the State of Arizona’s Privilege/Redaction log, the State Defendants are 
withholding communications involving legal advice provided to the State Defendant’s regarding the 
State’s self-funded healthcare plan’s exclusion for “gender reassignment surgery” (the “Exclusion”).  As 
outlined below, the State Defendants have waived attorney client privilege with respect to legal advice 
that was considered by the State Defendants in their decision to maintain the Exclusion in two ways:  
first, by affirmatively relying on legal advice as a basis for denying discriminatory intent in this litigation; 
and second, by disclosing the substance of the legal advice to Dr. Toomey and his counsel in the course 
of Marie Isaacson’s March 26th deposition. 

I. State Defendants Have Waived The Attorney-Client Privilege By Asserting Legal 
Advice As A Defense To Claims Of Intentional Discrimination. 

When a party relies on advice of counsel as a defense, it cannot assert the attorney-client privilege 
to shield that advice from discovery.  Chevron Corp. v. Pennzoil Co., 974 F.2d 1156, 1162-63 (9th Cir. 
1992); U.S. v. Kerr, CR 11-2385-PHX-JAT, 2012 WL 2919450, at *3 (D. Ariz. July 17, 2012).  This is 
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particularly true where a party has denied having any improper motive or intent based on their supposed 
reliance on advice of counsel.  Id. 

Courts in the Ninth Circuit apply a three-pronged test to determine whether a waiver has 
occurred: 

First, the court considers whether the party is asserting the privilege as the 
result of some affirmative act, such as filing suit. . . . Second, the court 
examines whether through this affirmative act, the asserting party puts the 
privileged information at issue. . . .  Finally, the court evaluates whether 
allowing the privilege would deny the opposing party access to 
information vital to its defense. 

United States v. Amlani, 169 F.3d 1189, 1195 (9th Cir. 1999) (citations and quotations omitted); see also 
Chevron Corp., 974 F.2d at 1162-63 (finding defendant had waived attorney-client privilege by 
affirmatively relying on legal advice to support the reasonableness of its actions); see also Melendres v. 
Arpaio, CV-07-2513-PHX-GMS, 2015 WL 12911719, at *2 (D. Ariz. May 14, 2015) (finding waiver 
for all communications, documents referencing such communications, and for all work product used in 
formulating the advice communicated to Defendants).  All three factors support a finding that State 
Defendants have waived the attorney-client privilege with respect to the decision to maintain the 
Exclusion. 

First, State Defendants have affirmatively asserted, in both their Answer and recent Supplemental 
Responses to Dr. Toomey’s Interrogatory No. 1, the advice of counsel as a principal rationale1 for 
maintaining the Exclusion and denying any claim of discriminatory intent. State Defendants’ Answer at 
Affirmative Defenses J and M (Doc. No. 89); State Defendant’s Supplemental Responses to Plaintiff’s 
First Set of Interrogatories at Answer to Interrogatory No. 1 (citing “legal advice that the State received” 
as a basis for maintaining the Exclusion, and specifically, advice from counsel that “it was not legally 
required to change its health plan to provide [coverage for gender reassignment surgery]. . . .”) 

Second, State Defendants have unquestionably put the privileged information at issue, both in 
writing through their Answer and Supplemental Responses, and testimony from key witnesses.  During 
her deposition on March 22, 2021, Marie Isaacson, Director of the Benefits Services Division of the 
ADOA during 2016, stated that “the deciding factor” for ADOA’s decision to exclude gender 
reassignment surgery was “what was required by law.” See Isaacson Tr. at 31:16-17.  Ms. Isaacson also 
testified that the final decision was made by a small group, including the Governor’s Office and legal 
counsel.  Id. at 32:7. Ms. Isaacson testified that she herself, as Director of the ADOA Benefits Services 
                                                 
1 State Defendants also cite cost as another non-discriminatory basis for maintaining the Exclusion, but 
the salience of this rationale has been undermined by the State’s own witnesses.  See Isaacson Tr. at 
31:13-15 (testifying that cost was not “the driving factor” in ADOA’s decision, and that instead legal 
advice that ADOA was not required to cover gender reassignment surgery was the principal rationale); 
Bender Tr. at 167:12 – 168:3 (testifying that cost was secondary, and that advice about what ADOA 
was required or not required to cover was the primary basis of ADOA’s decision).  
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Division, did not provide an opinion one way or another about coverage, and that the decision was instead 
based principally on legal advice.  Id. at 49:8-50:11.   

In other words, Ms. Isaacson testified that the advice of counsel regarding whether ADOA was 
required to cover gender reassignment surgery was front-and-center to ADOA’s decision-making over 
the Exclusion—one of the central issues in this litigation. 

Third, the information being withheld by State Defendants is undeniably vital to the case, as it 
goes to the heart of the State Defendant’s rationale for maintaining the Exclusion.  The Court has recently 
recognized that this issue remains a live and critical one in the present dispute.  (Doc. No. 187 at 5.) 
Having asserted legal advice as a defense and a rationale for their decision not to cover gender 
reassignment surgery, the State Defendants cannot continue to withhold documents and communications 
regarding that advice.  Fairness here requires disclosure.   

State Defendants have therefore waived the attorney-client privilege with respect to any 
documents and communications evidencing legal advice that was relied on by the State Defendants in 
their decision-making regarding the Exclusion.     

II. State Defendants Have Alternatively Waived The Attorney-Client Privilege 
Through Disclosure. 

Separately, the State Defendants have waived privilege with respect to legal advice that was 
provided to them regarding the Exclusion because the content of this advice was disclosed during Marie 
Isaacson’s March 26, 2021 deposition. 

“[I]t has been widely held that voluntary disclosure of the content of a privileged attorney 
communication constitutes waiver of the privilege as to all other such communications on the same 
subject.”  Weil v. Inv./Indicators, Research and Mgt., Inc., 647 F.2d 18, 24 (9th Cir. 1981); cf. Hernandez 
v. Tanninen, 604 F.3d 1095, 1100-01 (9th Cir. 2010) (affirming waiver of privilege as to certain subjects, 
but reversing blanket waiver of all privilege).  Such a waiver-by-disclosure can occur during a 
deposition, when a witness voluntarily discloses legal advice.  See Weil, 647 F.2d at 24 (holding that 
party asserting privilege had waived the privilege with respect to legal advice after its director disclosed 
the substance of the legal advice during deposition); see also Thomas v. F.F. Fin., Inc., 128 F.R.D. 192, 
192-94 (S.D.N.Y. 1989) (finding that deponent waived privileged information by disclosure during 
deposition).  The fact that the disclosing party did not “subjectively intend to waive the privilege is 
insufficient to make out the necessary element of non-wavier.” Weil, 647 F.2d at 25; id. at n.13 (“[W]hen, 
as here, the privileged communication is voluntarily disclosed without objection by the asserting party's 
counsel and in the absence of surprise or deception by opposing counsel, it may be unnecessary to look 
beyond the objective fact of disclosure in ruling on the question of waiver.”) 

During her deposition, Ms. Isaacson voluntarily disclosed that ADOA was advised by counsel 
that “some services” were required to be covered, but gender reassignment surgery in particular was “not 
required to be covered.”  See Isaacson Tr. at 19:18-24.  While State Defendant’s counsel made an 
objection shortly after this testimony, advising Isaacson not to “speak to direct legal counsel received,” 
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this did not prevent Isaacson from later confirming that legal counsel had advised ADOA that coverage 
was “not required by law.”  See id. at 20:10-15.  Ms. Isaacson’s disclosures amounted to a waiver “as to 
all other communications on the same subject.”  Hernandez, 604 F.3d at 1100.  The subject of the 
disclosed advice was whether ADOA is required by law to cover gender reassignment surgery.   

State Defendants have waived privilege for, and must produce, all documents and 
communications with counsel regarding the question of whether ADOA was legally required to cover 
gender reassignment surgery that are being withheld on the basis of the attorney-client privilege. 

 

*** 

For the reasons outlined above, State Defendants have waived the attorney-client privilege with 
respect to any documents and communications with counsel regarding the question of whether ADOA 
was legally required to cover gender reassignment surgery.  Dr. Toomey requests therefore that State 
Defendants produce as soon as practicable all documents and communications with counsel on this topic 
that are currently being withheld on the basis of the attorney-client privilege, and furthermore revise 
their Privilege/Redaction Log, to remove any such documents therefrom. 

This letter is not intended to address all of Dr. Toomey’s issues with the State Defendants’ 
document production or its claims to privilege.  Nothing in this letter is intended to waive or limit in any 
way Dr. Toomey’s rights to raise other issues not stated here. 

Please let us know if you have any questions, and if you are able to meet and confer this week or 
next on the issues raised herein. 

 
Sincerely, 
 
/s/ Wesley R. Powell  
Wesley R. Powell 
Willkie Farr & Gallagher LLP 
787 Seventh Avenue 
New York, NY 10019-6099 

 

Attachments: 

- Excerpts of Isaacson Tr. 
- Excerpts of Bender Tr. 

 
 
cc.  Joshua A. Block 
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Leslie Cooper 
American Civil Liberties Union Foundation 
125 Broad Street, Floor 18 
New York, NY 10004 

 
 Victoria Lopez 
 Christine K. Wee 
 ACLU of Arizona 
 3707 North 7th Street, Suite 235 
 Phoenix, AZ 85014 
 

Matthew S. Freimuth 
Jordan C. Wall 
Willkie Farr & Gallagher LLP 
787 Seventh Avenue 
New York, NY 10019-6099 
 
Paul F. Eckstein 
Austin C. Yost 
Perkins Coie LLP 
2901 N. Central Ave., Suite 2000 
Phoenix, AZ 85012-2788 
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Toomey v. State of Arizona , et al., Case No. 4:19-CV-00035 

State of Arizona Privilege/ Redaction Log

No. DocID/ Beg Bates No. DocID/ End Bates No. Date From/ Author To CC Privilege Type Subject/ Description 
1 EML00006426 EML00006426 6/27/2016 Marie Isaacson Erwin Kratz; Scott Bender Rose Bernal; Jennifer Bowling; 

Gail Goodman; Ryan Curtis
Attorney-Client 
Communication

RE: Memorandum regarding leave, premiums, termination 
dates, and ACA Hours of Service (ADOA Benefits questions)

2 EML00006427 EML00006428 6/24/2016 Jennifer Bowling Marie Isaacson; Scott Bender; Rose 
Bernal 

Jennifer Bowling Attorney-Client 
Communication

RE: State of AZ benefit plan forms and documents

3 EML00007337 EML00007337 8/2/2016 Elizabeth Schafer Marie Isaacson Attorney-Client 
Communication

re: draft cover memo 1557 Rule

4, 5 EML00007338 EML00007339 8/2/2016 Elizabeth Schafer Marie Isaacson Yvette Medina Attorney-Client 
Communication

re: draft cover memo 1557 Rule

6 AZSTATE.005551 AZSTATE.005554 1/13/2017 Marie Isaacson Nicolette A Schultz Deliberative Process 

Privilege - PRODUCED 

PURSUANT TO COURT 
ORDER 

re: plan document updates

7 AZSTATE.246030 AZSTATE.246033 1/13/2017 Nicolette A Schultz Marie Isaacson Deliberative Process 

Privilege - PRODUCED 

PURSUANT TO COURT 
ORDER 

re: plan document updates

8 EML00012642 EML00012644 10/19/2016 Ryan Curtis Marie Isaacson Nicole Ong; John Fry; Erwin 
Kratz

Attorney-Client 
Communication

ACA 1557 Implementation [FC-Email.FID7081187]

9 EML00012648 EML00012648 10/18/2016 Marie Isaacson Ryan Curtis Nicole Ong; John Fry Attorney-Client 
Communication

RE: ACA § 1557 - Short update call [FC-Email.FID7081187]

10 EML00012649 EML00012650 10/18/2016 Ryan Curtis Marie Isaacson Nicole Ong; John Fry Attorney-Client 
Communication

RE: ACA § 1557 - Short update call [FC-Email.FID7081187]

11 EML00012651 EML00012651 10/18/2016 Nicole Ong Marie Isaacson Attorney-Client 
Communication

RE: ACA § 1557 - Short update call [FC-Email.FID7081187]

12 EML00012656 EML00012656 10/17/2016 Marie Isaacson Ryan Curtis; John Fry Nicole Ong; Nicolette A Schultz Attorney-Client 
Communication

RE: ACA § 1557 - Short update call [FC-Email.FID7081187]

13 EML00012660 EML00012660 10/17/2016 Marie Isaacson John Fry; Ryan Curtis Nicole Ong Attorney-Client 
Communication

RE: ACA § 1557 - Short update call [FC-Email.FID7081187]

14 EML00012661 EML00012661 10/17/2016 Fry, John Marie Isaacson; Ryan Curtis Nicole Ong Attorney-Client 
Communication

RE: ACA § 1557 - Short update call [FC-Email.FID7081187]

15 EML00012662 EML00012662 10/17/2016 Marie Isaacson Ryan Curtis; John Fry Nicole Ong Attorney-Client 
Communication

RE: ACA § 1557 - Short update call [FC-Email.FID7081187]

16 EML00012663 EML00012663 10/17/2016 Ryan Curtis Fry, John; Marie Isaacson Nicole Ong Attorney-Client 
Communication

RE: ACA § 1557 - Short update call [FC-Email.FID7081187]
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State of Arizona Privilege/ Redaction Log

No. DocID/ Beg Bates No. DocID/ End Bates No. Date From/ Author To CC Privilege Type Subject/ Description 
17 EML00012664 EML00012664 10/17/2016 John Fry Marie Isaacson; Ryan Curtis Nicole Ong Attorney-Client 

Communication
RE: ACA § 1557 - Short update call [FC-Email.FID7081187]

18 EML00012665 EML00012665 10/17/2016 Marie Isaacson  Ryan Curtis John Fry; Nicole Ong Attorney-Client 
Communication

RE: ACA § 1557 - Short update call [FC-Email.FID7081187]

19 EML00012676 EML00012676 10/11/2016 Ryan Curtis Marie Isaacson John Fry; Erwin Kratz Attorney-Client 
Communication

RE: ACA § 1557 - Short update call [FC-Email.FID7081187]

20 EML00012867 EML00012868 8/3/2016 Marie Isaacson Elizabeth Schafer Attorney-Client 
Communication; 
Deliberative Process 
Privilege

Draft cover memo 1557 Rule

21 EML00012874 EML00012875 8/2/2016 Marie Isaacson Elizabeth Schafer, Yvette Medina Attorney-Client 
Communication; 
Deliberative Process 
Privilege

Draft cover memo 1557 Rule

22, 23 EML00012878 EML00012888 8/1/2016 Marie Isaacson Yvette Medina; Scott Bender; 
Elizabeth Schafer 

Attorney-Client 
Communication

FW: ACA 1557 - Discrimination and Gender Identity [FC-
Email.FID7081187]

24 EML00012889 EML00012889 7/27/2016 Nicolette A Schultz Ryan Curtis; Marie Isaacson Cindy Shupe; Erwin Kratz Attorney-Client 
Communication

RE: ACA 1557 - Discrimination and Gender Identity [FC-
Email.FID7081187]

25 EML00012890 EML00012890 7/27/2016 Ryan Curtis Marie Isaacson Cindy Shupe; Erwin Kratz; 
Nicolette A Schultz 

Attorney-Client 
Communication

RE: ACA 1557 - Discrimination and Gender Identity [FC-
Email.FID7081187]

26 EML00012891 EML00012891 7/27/2016 Marie Isaacson Ryan Curtis Cindy Shupe; Erwin Kratz; 
Nicolette A Schultz 

Attorney-Client 
Communication

RE: ACA 1557 - Discrimination and Gender Identity [FC-
Email.FID7081187]

27 EML00012893 EML00012898 7/26/2016 John Fry Marie Isaacson Attorney-Client 
Communication

Re: ACA 1557 - Discrimination and Gender Identity [FC-
Email.FID7081187]

28, 29 EML00012899 EML00012908 7/25/2016 Marie Isaacson John Fry Nicolette A Schultz Attorney-Client 
Communication

FW: ACA 1557 - Discrimination and Gender Identity [FC-
Email.FID7081187]

30 EML00012909 EML00012909 7/22/2016 Marie Isaacson Ryan Curtis Cindy Shupe; Erwin Kratz Attorney-Client 
Communication

RE: ACA 1557 - Discrimination and Gender Identity [FC-
Email.FID7081187]

31, 32 EML00012910 EML00012919 7/22/2016 Ryan Curtis Marie Isaacson Cindy Shupe; Erwin Kratz Attorney-Client 
Communication

ACA 1557 - Discrimination and Gender Identity

33 EML00013079 EML00013098 5/25/2016 Marie Isaacson Erwin Kratz Attorney-Client 
Communication

FW: Materials regarding our Health Plans

34 EML00014080 EML00014080 11/20/2019 Michael Meisner Scott Bender Paul Shannon Attorney-Client 
Communication

Re: draft - Gender dysphoria issues to Kate King 
CONFIDENTIAL 11-20-19 - Invitation to edit

35 EML00014082 EML00014082 11/19/2019 Scott Bender Paul Shannon Michael Meisner Attorney-Client 
Communication

Re: draft - Gender dysphoria issues to Kate King 
CONFIDENTIAL 11-20-19 - Invitation to edit

36 EML00014083 EML00014083 11/19/2019 Paul Shannon Michael Meisner Scott Bender Attorney-Client 
Communication

draft - Gender dysphoria issues to Kate King 
CONFIDENTIAL 11-20-19 - Invitation to edit

37 EML00014130 EML00014130 10/30/2019 Michael Meisner Paul Shannon Scott Bender Attorney-Client 
Communication

Re: United Healthcare - Gender Dysphoria Treatment

38 EML00014131 EML00014131 10/29/2019 Paul Shannon Michael Meisner; Scott Bender Attorney-Client 
Communication

Fwd: United Healthcare - Gender Dysphoria Treatment
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State of Arizona Privilege/ Redaction Log

No. DocID/ Beg Bates No. DocID/ End Bates No. Date From/ Author To CC Privilege Type Subject/ Description 
39 EML00014160 EML00014160 10/8/2019 Michael Meisner Scott Bender Attorney-Client 

Communication
Re: Toomey v. State of AZ

40 EML00014161 EML00014161 10/8/2019 Scott Bender Michael Meisner Attorney-Client 
Communication

Fwd: Toomey v. State of AZ

41 EML00014186 EML00014186 10/1/2019 Michael Meisner Scott Bender Attorney-Client 
Communication

Re: United Healthcare transgender benefit

42 EML00014196 EML00014196 9/30/2019 Scott Bender Michael Meisner Attorney-Client 
Communication

Fwd: United Healthcare transgender benefit

43 EML00014200 EML00014200 9/26/2019 Scott Bender Michael Meisner Attorney-Client 
Communication

Fwd: United Healthcare transgender benefit

44 EML00014201 EML00014201 9/26/2019 Michael Meisner Scott Bender Attorney-Client 
Communication

Re: United Healthcare transgender benefit

45 EML00014202 EML00014202 9/26/2019 Scott Bender Michael Meisner Attorney-Client 
Communication

Fwd: United Healthcare transgender benefit

46, 47 EML00014215 EML00014216 9/23/2019 Michael Meisner Scott.Bender; Paul Shannon Work-Product Re: Estimated annual costs to included transgender benefits: 
$11 million per year

48 EML00014218 EML00014218 9/23/2019 Michael Meisner Scott.Bender; Paul Shannon Work-Product Estimated annual costs to included transgender benefits: $11 
million per year

49 EML00018839 EML00018839

50 AZSTATE.246049 AZSTATE.246052 1/13/2017 Yvette Medina Nicolette A Schultz Deliberative Process 

Privilege - PRODUCED 

PURSUANT TO COURT 
ORDER 

FW: ACA §1557 Non-Discrimination

51 EML00019822 EML00019822 7/27/2016 Nicolette A Schultz Ryan Curtis Attorney-Client 
Communication

RE: ACA 1557 - Discrimination and Gender Identity [FC-
Email.FID7081187]

52 EML00019823 EML00019823 7/27/2016 Ryan Curtis Nicolette A Schultz Attorney-Client 
Communication

RE: ACA 1557 - Discrimination and Gender Identity [FC-
Email.FID7081187]

53 EML00019824 EML00019824 7/27/2016 Nicolette A Schultz Ryan Curtis Attorney-Client 
Communication

RE: ACA 1557 - Discrimination and Gender Identity [FC-
Email.FID7081187]

54 EML00019825 EML00019825 7/27/2016 Ryan Curtis Nicolette A Schultz Attorney-Client 
Communication

RE: ACA 1557 - Discrimination and Gender Identity [FC-
Email.FID7081187]

55 EML00019829 EML00019829 7/27/2016 Nicolette A Schultz John Fry Attorney-Client 
Communication

RE: Scheduling meeting for ACA 1557 - Discrimination and 
Gender Identity [FC-Email.FID7081187]

56 EML00019830 EML00019830 7/27/2016 Nicolette A Schultz John Fry Attorney-Client 
Communication

RE: Scheduling meeting for ACA 1557 - Discrimination and 
Gender Identity [FC-Email.FID7081187]

57 EML00019831 EML00019836 7/27/2016 John Fry Nicolette A Schultz Attorney-Client 
Communication

Re: Scheduling meeting for ACA 1557 - Discrimination and 
Gender Identity [FC-Email.FID7081187]

DOCUMENT PRODUCED OFF OF PRIVILEGE LOG 
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State of Arizona Privilege/ Redaction Log

No. DocID/ Beg Bates No. DocID/ End Bates No. Date From/ Author To CC Privilege Type Subject/ Description 
58 EML00019837 EML00019837 7/27/2016 Nicolette A Schultz John Fry Attorney-Client 

Communication
RE: Scheduling meeting for ACA 1557 - Discrimination and 
Gender Identity [FC-Email.FID7081187]

59 EML00019838 EML00019838 7/26/2016 John Fry Nicolette A Schultz Attorney-Client 
Communication

RE: Scheduling meeting for ACA 1557 - Discrimination and 
Gender Identity [FC-Email.FID7081187]

60 EML00019839 EML00019839 7/26/2016 Nicolette A Schultz John Fry Attorney-Client 
Communication

Scheduling meeting for ACA 1557 - Discrimination and 
Gender Identity

61 EML00021020 EML00021020 1/8/2016 Michael Bailey Marc Lamber Marie Isaacson; Rex Nowlan Attorney-Client 
Communication

Authorization for Outside Counsel to Provide Periodic 
Advice to the Arizoan Department of Administration on 
Health and Employee Welfare Questions

62 EML00021053 EML00021053 12/11/2019 Scott Bender Nicole Sornsin; Kimberly Suciu; 
Paul Shannon 

Attorney-Client 
Communication

Gender Reassignment services appeal

63 EML00021133 EML00021133

64, 65 EML00021178 EML00021179 9/23/2019 Michael Meisner Scott.Bender; Paul Shannon Work-Product Re: Estimated annual costs to included transgender benefits: 
$11 million per year

66 EML00021181 EML00021181 9/23/2019 Michael Meisner Scott.Bender; Paul Shannon Work-Product ADOA Estimated annual costs 

67 AZSTATE.246062 AZSTATE.246067 2/19/2019 Scott Bender Paul Shannon Deliberative Process 

Privilege - PRODUCED 

PURSUANT TO COURT 
ORDER 

Fwd: FW: ACA §1557 Non-Discrimination

68 EML00021298 EML00021298

69 EML00021303 EML00021303

70 AZSTATE.246068 AZSTATE.246072 10/25/2018 Yvette Medina Scott Bender Deliberative Process 

Privilege - PRODUCED 

PURSUANT TO COURT 
ORDER 

Fwd: FW: ACA §1557 Non-Discrimination

71 AZSTATE.246097 AZSTATE.246101 10/25/2018 Yvette Medina Scott Bender Deliberative Process 

Privilege - PRODUCED 

PURSUANT TO COURT 
ORDER 

Fwd: FW: ACA §1557 Non-Discrimination

72 ESI00000686 ESI00000686 7/20/2016 Ryan Curtis Marie Isaacson Attorney-Client 
Communication

Summary and Implications of ACA § 1557 and Transgender 
Coverage Requirements

73 ESI00000688 ESI00000688 2/5/2019 Paul Shannon Nicole Sornsin Attorney-Client 
Communication

Re: Plan Exceptions

74 ESI00000689 ESI00000689 2/5/2019 Paul Shannon Nicole Sornsin Attorney-Client 
Communication

Re: Plan Exceptions

75 ESI00000690 ESI00000690 8/3/2016 Marie Isaacson Mike Liburdi Attorney-Client 
Communication; 
Deliberative Process 
Privilege

Affordable Care Act § 1557, Non-discrimination - 
Transgender Coverage

76 AZSTATE.246104 AZSTATE.246108 12/15/2016 Marie Isaacson  Christina Corieri Scott Bender; Nicole Ong Deliberative Process 

Privilege - PRODUCED 

PURSUANT TO COURT 
ORDER 

RE: ACA §1557 Non-Discrimination 

77

78 ESI00000700 ESI00000700 7/20/2016 Ryan Curtis Marie Isaacson Attorney-Client 
Communication

Summary and Implications of ACA § 1557 and Transgender 
Coverage Requirements

DOCUMENT PRODUCED OFF OF PRIVILEGE LOG 

DOCUMENT PRODUCED OFF OF PRIVILEGE LOG 

DOCUMENT PRODUCED OFF OF PRIVILEGE LOG 

ENTRY NUMBER INADVERTENTLY OMITTED
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79 ESI00000701 ESI00000701 7/20/2016 Ryan Curtis Marie Isaacson Attorney-Client 

Communication
Summary and Implications of ACA § 1557 and Transgender 
Coverage Requirements

80 ESI00000702 ESI00000702 8/1/2016 Marie Isaacson Yvette Medina; Scott Bender; 
Elizabeth Schafer 

Attorney-Client 
Communication

FW: ACA 1557 - Discrimination and Gender Identity [FC-
Email.FID7081187]

81 ESI00000703 ESI00000703 7/6/2016 Marie Isaacson Erwin Kratz Ryan Curtis; Cindy Shupe; Scott 
Bender

Attorney-Client 
Communication

RE: The Plan Participation Chart we Discussed [FC-
Email.FID7081187]

82 ESI00000772 ESI00000772 7/20/2016 Ryan Curtis Marie Isaacson Attorney-Client 
Communication

Summary and Implications of ACA § 1557 and Transgender 
Coverage Requirements

83 ESI00000773 ESI00000773 2/5/2019 Paul Shannon Nicole Sornsin Attorney-Client 
Communication

Re: Plan Exceptions

84 AZSTATE.000784 AZSTATE.001365

85 AZSTATE.001366 AZSTATE.001678

86 AZSTATE.001679 AZSTATE.001695

87 AZSTATE.001696 AZSTATE.001778

88 AZSTATE.001779 AZSTATE.002089

89 AZSTATE.002090 AZSTATE.002751

90 AZSTATE.003186 AZSTATE.003188 1/17/2017 Stu Wilbur Confidential, non-relevant 
information 

Benefits Services Division - Meeting Agenda 

91 AZSTATE.003438 AZSTATE.003454

92 AZSTATE.003466 AZSTATE.003467 1/17/2017 Stu Wilbur Confidential, non-relevant 
information 

Benefits Services Division - Meeting Agenda 

93 AZSTATE.005416 AZSTATE.005418 1/17/2017 Stu Wilbur Confidential, non-relevant 
information 

Benefits Services Division - Meeting Agenda 

94 AZSTATE.005541 AZSTATE.005541 1/26/2017 Stu Wilbur Confidential, non-relevant 
information 

Benefits Services Division - Meeting Agenda 

95 AZSTATE.005547 AZSTATE.005548 1/17/2017 Stu Wilbur Confidential, non-relevant 
information 

Benefits Services Division - Meeting Agenda 

96 AZSTATE.006534 AZSTATE.006536 1/13/2020 Scott Bender Paul Shannon HIPAA/Personally 
Identifiable Information 

Fwd: Harmful exclusions from state healthcare plan.msg

97 AZSTATE.006880 AZSTATE.006880 8/23/2017 Rose Bernal Scott Bender; Erin King; Kayla 
Stivason

HIPAA/Personally 
Identifiable Information 

FW: Additional Information - Appeal.msg

98 AZSTATE.007001 AZSTATE.007001 8/23/2017 Rose Bernal Staci Wilson [REDACTED] HIPAA/Personally 
Identifiable Information 

RE: Additional Information - Appeal.msg

99 AZSTATE.007002 AZSTATE.007003 8/21/2017 Rose Bernal [REDACTED] Staci R. Wilson; Helena A. 
Rodrigues; Kayla Stivason

HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure.msg

100 AZSTATE.007004 AZSTATE.007005 8/1/2017 Staci Wilson Rose Bernal HIPAA/Personally 
Identifiable Information 

RE: Transgender coverage - hormone therapy.msg

101 AZSTATE.007006 AZSTATE.007007 8/1/2017 Shannon Daniel Rose Bernal Yvette Medina; Scott Bender HIPAA/Personally 
Identifiable Information 

RE: Transgender coverage - hormone therapy.msg

102 AZSTATE.009655 AZSTATE.009659

103 AZSTATE.010325 AZSTATE.010325 4/22/2019 HIPAA/Personally 
Identifiable Information 

Report of ADOA transgender services from Aetna

104 AZSTATE.010904 AZSTATE.010904 1/26/2017 Confidential, non-relevant 
information 

Draft meeting Agenda

105 AZSTATE.011038 AZSTATE.011045 9/29/2016 Confidential, non-relevant 
information 

Draft Medical Director Meeting Minutes 

106 AZSTATE.011046 AZSTATE.011049 9/28/2016 Eveleth, Ray G 
<EvelethR@aetna.co
m> 

Scott Bender 
<Scott.Bender@azdoa.gov>; Yvette 
Medina 
<Yvette.Medina@azdoa.gov>

Dash, Jay A. Confidential, non-relevant 
information 

RE: Medical director meeting.msg

107 AZSTATE.080734 AZSTATE.080738 1/25/2017 HIPAA/Personally 
Identifiable Information 

Session Roster - 2017 Benefits Liaison Training

108 AZSTATE.080739 AZSTATE.080739 1/25/2017 Stu Wilbur Confidential, non-relevant 
information 

Benefits Services Division - Meeting Agenda 

DOCUMENT PRODUCED IN UNREDACTED FORMAT

DOCUMENT PRODUCED IN UNREDACTED FORMAT

DOCUMENT PRODUCED IN UNREDACTED FORMAT

DOCUMENT PRODUCED IN UNREDACTED FORMAT

DOCUMENT PRODUCED IN UNREDACTED FORMAT

DOCUMENT PRODUCED IN UNREDACTED FORMAT

DOCUMENT PRODUCED IN UNREDACTED FORMAT

DOCUMENT PRODUCED IN UNREDACTED FORMAT

Page 5

Case 4:19-cv-00035-RM-LAB   Document 195-3   Filed 05/20/21   Page 90 of 112Case: 21-71312, 10/04/2021, ID: 12247286, DktEntry: 1-3, Page 335 of 466
(374 of 507)



Toomey v. State of Arizona , et al., Case No. 4:19-CV-00035 

State of Arizona Privilege/ Redaction Log

No. DocID/ Beg Bates No. DocID/ End Bates No. Date From/ Author To CC Privilege Type Subject/ Description 
109 AZSTATE.083158 AZSTATE.083159 1/17/2017 Stu Wilbur Confidential, non-relevant 

information 
Benefits Services Division - Meeting Agenda 

110 AZSTATE.083937 AZSTATE.083940 6/24/2016 Marie Isaacson Jennifer Bowling; Scott Bender; 
Rose Bernal 

Attorney-Client 
Communication

RE: State of AZ benefit plan forms and documents [FC-
Email.FID7081187]

111 AZSTATE.083941 AZSTATE.083944 6/24/2016 Marie Isaacson Scott Bender; Jennifer Bowling; 
Rose Bernal 

Attorney-Client 
Communication

FW: State of AZ benefit plan forms and documents [FC-
Email.FID7081187]

112 AZSTATE.084769 AZSTATE.084769 5/22/2017 Elizabeth Schafer HIPAA/Personally 
Identifiable Information 

Blue Cross Blue Shield of Arizona member Satisfaction 
Survey Results 

113 AZSTATE.085648 AZSTATE.085649 6/8/2016 Elizabeth Schafer Scott Bender Attorney-Client 
Communication

Re: Transgender benefits

114 AZSTATE.085875 AZSTATE.085875 5/27/2016 Elizabeth Schafer HIPAA/Personally 
Identifiable Information 

UnitedHealthcare member Satisfaction Survey Results 

115 AZSTATE.085877 AZSTATE.085877 5/11/2016 Elizabeth Schafer HIPAA/Personally 
Identifiable Information 

UnitedHealthcare member Satisfaction Survey Results 

116 AZSTATE.088316 AZSTATE.088316 6/28/2018 HIPAA/Personally 
Identifiable Information 

UnitedHealthcare member Satisfaction Survey Results 

117 AZSTATE.088872 AZSTATE.088878 8/25/2017 Scott Bender Mary Cappabianco; Erin Russell; 
Kayla Stivason; Rose Bernal 

Sean Kirwan HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure

118 AZSTATE.088879 AZSTATE.088885 8/25/2017 Mary Cappabianco Scott Bender; Erin Russell; Kayla 
Stivason; Rose Bernal 

Sean Kirwan HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure

119 AZSTATE.088886 AZSTATE.088891 8/25/2017 Scott Bender Erin Russell; Kayla Stivason; Rose 
Bernal

Sean Kirwan; Mary Cappabianco HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure

120 AZSTATE.088892 AZSTATE.088897 8/24/2017 Erin Russell Kayla Stivason; Rose Bernal Scott Bender; Sean Kirwan; Mary 
Cappabianco 

HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure

121 AZSTATE.088898 AZSTATE.088902 8/23/2017 Kayla Stivason Erin Russell; Rose Bernal Scott Bender; Sean Kirwan HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure

122 AZSTATE.089023 AZSTATE.089026 8/22/2017 Erin Russell Rose Bernal; Kayla Stivason Scott Bender; Sean Kirwan HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure

123 AZSTATE.094671 AZSTATE.094675 1/25/2017 HIPAA/Personally 
Identifiable Information 

Session Roster - 2017 Benefits Liaison Training

124 AZSTATE.094676 AZSTATE.094676 1/26/2017 Stu Wilbur Confidential, non-relevant 
information 

Benefits Services Division - Meeting Agenda 

125 AZSTATE.095605 AZSTATE.095608 1/13/2017 Marie Isaacson Nicolette A Schultz Deliberative Process 

Privilege - PRODUCED 

PURSUANT TO COURT 
ORDER 

Re: Plan document updates

126 AZSTATE.100639 AZSTATE.100640 6/8/2016 Nicolette A Schultz Marie Isaacson Attorney-Client 
Communication

Re: fyi

127 AZSTATE.129503 AZSTATE.129504 1/31/2020 Scott Bender Kimberly Suciu; Nicole Sornsin; 
Paul Shannon 

Attorney-Client 
Communication

Fwd: Members' using Hormone Replacement Drug Therapy

128 AZSTATE.129505 AZSTATE.129507 1/13/2020 Paul Shannon Nicole Sornsin; Kimberly Suciu Attorney-Client 
Communication

Fwd: Harmful exclusions from state healthcare plan.

129 AZSTATE.129508 AZSTATE.129509 1/7/2020 Kimberly Suciu Paul Shannon Nicole Sornsin Attorney-Client 
Communication

Re: Transgender benefits

130 AZSTATE.129510 AZSTATE.129510 1/7/2020 Paul Shannon Kimberly Suciu Attorney-Client 
Communication

Fwd: Transgender benefits

131 AZSTATE.129678 AZSTATE.129681 11/6/2019 Paul Shannon Nicole Sornsin Attorney-Client 
Communication

Re: Harmful exclusions from state healthcare plan.
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132 AZSTATE.129682 AZSTATE.129684 11/6/2019 Nicole Sornsin Paul Shannon Attorney-Client 

Communication
Re: Harmful exclusions from state healthcare plan.

133 AZSTATE.129685 AZSTATE.129687 11/6/2019 Paul Shannon Nicole Sornsin Attorney-Client 
Communication

Re: Harmful exclusions from state healthcare plan.

134 AZSTATE.129688 AZSTATE.129690 11/6/2019 Nicole Sornsin Paul Shannon Kimberly Suciu Attorney-Client 
Communication

Re: Harmful exclusions from state healthcare plan.

135 AZSTATE.129691 AZSTATE.129693 11/6/2019 Paul Shannon Nicole Sornsin; Kimberly Suciu Attorney-Client 
Communication

Fwd: Harmful exclusions from state healthcare plan.

136 AZSTATE.129694 AZSTATE.129695 11/6/2019 Scott Bender Paul Shannon HIPAA/Personally 
Identifiable Information 

Fwd: Harmful exclusions from state healthcare plan.

137 AZSTATE.129696 AZSTATE.129696 10/25/2019 Paul Shannon Nicole Sornsin; Kimberly Suciu Attorney-Client 
Communication

Fwd: Providers and payers get new court ruling on ACA 
protections for transgender patients

138 AZSTATE.129813 AZSTATE.129814 10/15/2018 Paul Shannon John Fry Attorney-Client 
Communication

Fwd: Interesting Governing article...

139 AZSTATE.129815 AZSTATE.129817 10/10/2018 Paul Shannon Yvette Medina; Scott Bender Attorney-Client 
Communication

Fwd: Request for documentation regarding ADOA's medical 
coverage

140 AZSTATE.129818 AZSTATE.129819 10/6/2018 John Fry Paul Shannon Attorney-Client 
Communication

RE: Request for documentation regarding ADOA's medical 
coverage

141 AZSTATE.129820 AZSTATE.129821 10/2/2018 Paul Shannon John Fry Attorney-Client 
Communication

Re: Request for documentation regarding ADOA's medical 
coverage

142 AZSTATE.129936 AZSTATE.129937 1/13/2020 Noah Munoz Rose Bernal HIPAA/Personally 
Identifiable Information 

Fwd: Harmful exclusions from state healthcare plan.

143 AZSTATE.129942 AZSTATE.129942 11/6/2019 Noah Munoz Scott Bender Yvette Medina; Rose Bernal HIPAA/Personally 
Identifiable Information 

Fwd: Harmful exclusions from state healthcare plan.

144 AZSTATE.130286 AZSTATE.130286 8/23/2017 Staci Wilson Rose Bernal [REDACTED] HIPAA/Personally 
Identifiable Information 

Additional Information - Appeal

145 AZSTATE.130407 AZSTATE.130407 8/21/2017 [REDACTED] Rose Bernal Staci R. Wilson; Helena A. 
Rodrigues

HIPAA/Personally 
Identifiable Information 

Appeal Denied

146 AZSTATE.130408 AZSTATE.130409 8/1/2017 Rose Bernal Staci Wilson HIPAA/Personally 
Identifiable Information 

RE: Transgender coverage - hormone therapy

147 AZSTATE.130410 AZSTATE.130411 8/1/2017 Rose Bernal Shannon Daniel Scott Bender; Yvette Medina HIPAA/Personally 
Identifiable Information 

FW: Transgender coverage - hormone therapy

148 AZSTATE.136595 AZSTATE.136595 8/1/2017 Staci Wilson Yvette Medina; Rose Bernal; Scott 
Bender 

HIPAA/Personally 
Identifiable Information 

Transgender coverage - hormone therapy

149 AZSTATE.136602 AZSTATE.136602 6/2/2017 Elizabeth Schafer HIPAA/Personally 
Identifiable Information 

Blue Cross Blue Shield of Arizona member Satisfaction 
Survey Results 

150 AZSTATE.139839 AZSTATE.139839 4/22/2019 Peter Chiappa HIPAA/Personally 
Identifiable Information 

Report of ADOA transgender services from Aetna

151 AZSTATE.143577 AZSTATE.143581 1/25/2017 HIPAA/Personally 
Identifiable Information 

Session Roster - 2017 Benefits Liaison Training

152 AZSTATE.143582 AZSTATE.143582 1/26/2017 Stu Wilbur Confidential, non-relevant 
information 

Benefits Services Division - Meeting Agenda 

153 AZSTATE.151751 AZSTATE.151761 2/3/2020 Deliberative Process 

Privilege - PRODUCED 

PURSUANT TO COURT 
ORDER 

Various notes from Ms. Isaacson

154 AZSTATE.188313 AZSTATE.188313 3/27/2020 HIPAA/Personally 
Identifiable Information 

UnitedHealthcare member Satisfaction Survey Results 

155 AZSTATE.189467 AZSTATE.189467 4/6/2020 HIPAA/Personally 
Identifiable Information 

UnitedHealthcare member Satisfaction Survey Results 
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156 AZSTATE.190624 AZSTATE.190624 4/10/2020 HIPAA/Personally 

Identifiable Information 
UnitedHealthcare member Satisfaction Survey Results 

157 AZSTATE.207655 AZSTATE.207656 8/22/2017 Rose Bernal Kayla Stivason HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure

158 AZSTATE.207657 AZSTATE.207659 8/22/2017 Kayla Stivason Erin Russell Scott Bender HIPAA/Personally 
Identifiable Information 

FW: Appeal Denied secure

159 AZSTATE.207660 AZSTATE.207662 8/22/2017 Kayla Stivason Rose Bernal HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure

160 AZSTATE.207663 AZSTATE.207665 8/22/2017 Rose Bernal Kayla Stivason HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure

161 AZSTATE.207666 AZSTATE.207668 8/22/2017 Kayla Stivason Rose Bernal Erin Russell; Scott Bender HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure

162 AZSTATE.207669 AZSTATE.207672 8/22/2017 Rose Bernal Kayla Stivason Erin Russell; Scott Bender HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure

163 AZSTATE.207673 AZSTATE.207676 8/22/2017 Erin Russell Rose Bernal; Kayla Stivason Scott Bender HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure

164 AZSTATE.207677 AZSTATE.207684 8/25/2017 Scott Bender Mary Cappabianco; Erin Russell; 
Kayla Stivason; Rose Bernal

Sean Kirwan HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure

165 AZSTATE.207685 AZSTATE.207693 8/25/2017 Erin Russell Scott Bender; Mary Cappabianco; 
Kayla Stivason; Rose Bernal

Sean Kirwan HIPAA/Personally 
Identifiable Information 

RE: Appeal Denied secure

166 AZSTATE.207722 AZSTATE.207724 2/3/2017 Stu Wilbur Confidential, non-relevant 
information 

Benefits Services Division - Meeting Agenda 

167 AZSTATE.235593 AZSTATE.235597 10/29/2020 Rose Bernal Rose Bernal; Amy Kenney-Hudson HIPAA/Personally 
Identifiable Information 

2020.10.29 

168 EML00007556 EML00007557 10/6/2018 John Fry Elizabeth Thorson Attorney-Client 
Communication

Attorney-Client Privileged Communication

169 EML00012453 EML00012453 1/3/2017 Nicole Ong Marie Isaacson Attorney-Client 
Communication

Federal judge halts transgender protections in Obamacare

170 AZSTATE.246034 AZSTATE.246036 12/15/2016 Marie Isaacson Christina Corieri Scott Bender; Nicole Ong Deliberative Process 

Privilege - PRODUCED 

PURSUANT TO COURT 
ORDER 

RE: ACA §1557 Non-Discrimination

Page 8

Case 4:19-cv-00035-RM-LAB   Document 195-3   Filed 05/20/21   Page 93 of 112Case: 21-71312, 10/04/2021, ID: 12247286, DktEntry: 1-3, Page 338 of 466
(377 of 507)



 
EXHIBIT 10 

 

Case 4:19-cv-00035-RM-LAB   Document 195-3   Filed 05/20/21   Page 94 of 112Case: 21-71312, 10/04/2021, ID: 12247286, DktEntry: 1-3, Page 339 of 466
(378 of 507)



1

From: Curtis, Ryan <RCurtis@fennemorelaw.com>
Sent: Monday, May 10, 2021 9:27 PM
To: Wall, Jordan
Cc: Eckstein, Paul (Perkins Coie); Yost, Austin C. (Perkins Coie); Wendt, Clair (Perkins Coie); 

Nyberg, Gina (Perkins Coie); Cohan, Shannon; Abdo, Amy; Berg, Tim; 'Joshua Block'; 
'Christine Wee'; Powell, Wesley; Freimuth, Matthew; Sheets, Victoria; Abdalla, Gabriela; 
Garbacz, Justin

Subject: Toomey v. Arizona - Attorney-Client Privilege [FC-Email.FID11439673]

*** EXTERNAL EMAIL ***  

Jordan,  

We are writing as follow up to our discussions last week about the attorney‐client privilege and whether the privilege 

has been waived. During our call last week, I explained that State Defendants disagree that there has been any waiver of 

the privilege. There has been no affirmative defense asserted regarding advice of counsel in the State Defendants’ 

Answer to the Amended Complaint or otherwise. The Response to the First Interrogatory addressed in your letter dated 

April 28, 2021, noted that ADOA made a decision and also noted that attorney‐client communications are privileged. As 

noted in Melendres v. Arpaio, 2015 12911719 (D. Ariz. 2015) (citing In Re Cnty. Of Erie, 546 F.3d 222 (2d. Cir. 2008), “In 

general, disclosing legal counsel was consulted, the subject about which advice of [sic] received, or that action taken 

based on that advice, does not necessarily waive the privilege.” In her deposition, Ms. Isaacson did not say what the 

legal advice was—only that it was obtained and a decision was made. Further, Ms. Isaacson did not and could not have 

waived the privilege during her deposition testimony on behalf of the State Defendants. When the client at issue is a 

corporation or other entity, only those in authority to speak for the entity can assert or waive the privilege. Actions to 

waive a privilege “must necessarily be undertaken by individuals empowered to act on behalf of the corporation.” 

Commodity Futures Trading Com’n v. Weintraub, 471 U.S. 343 (1985). Ms. Isaacson had long since ceased to be an 

employee of the State when she was deposed. A former employee cannot waive the privilege on behalf of an entity. 

Smith v. Ergo Sols., LLC, 2017 WL 2656096, at *4 (D.D.C. June 20, 2017). The entity controls the attorney‐client privilege. 

The entity asserts it and can waive it, but it must do so through someone with authority. U.S. v. Graf, 610 F.3d 1148 (9th 

Cir. 2010); Creative Tent Int’l Inc. v. Kramer, 2015 WL 4638320 (D. Ariz. 2015).  

During our call last week, you also raised for the first time whether there was a waiver based on State Defendants’ 

response to Interrogatory #7. That response notes that, among things considered by the State Defendants was a 

memorandum to Mike Liburdi, General Counsel at the Governor’s Office dated August 3, 2016, regarding Affordable 

Care Act § 1557, and a Memorandum regarding non‐discrimination and ACA § 1557 dated July 20, 2016 to Marie 

Isaacson from outside legal counsel. The response likewise notes that the documents are covered by the attorney‐client 

privilege. This response is not a waiver, but an assertion of the privilege. You seemed to suggest that communication 

with the Governor’s Office constituted a waiver in and of itself. We disagree. For many years, the attorney‐client 

privilege has been extended to cover “common interest” situations. The “common interest” doctrine (also known as the 

“joint defense” doctrine) provides “an exception to ordinary waiver rules designed to allow attorneys for different 

clients pursuing a common legal strategy to communicate with each other.” In re Pac. Pictures Corp., 679 F.3d 1121, 

1129 (9th Cir. 2012). The doctrine enables litigants who share unified interests to exchange privileged communications 

in order to adequately prepare their cases without losing the protection afforded the privilege. Id. The common interest 

privilege is not limited to “joint defense” situations “or even situations in which litigation has commenced.” See, e.g., 

U.S. v. Gonalq, 559 F.3d 974, 978 (9th Cir. 2012) (holding that common interest agreement “may be implied from 

conduct and situation, such as attorneys exchanging confidential communications from clients who are or potentially 
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may be codefendants or have common interests in litigation”); see also, e.g., id. at 980 (noting that there is no 

requirement that parties asserting a common interest privilege be defendants in the same action, explaining that 

“parties in separate actions might nonetheless have reasons to work together toward a common objective, and there is 

no requirement that actual litigation even be in progress”). Moreover, the “common interests” to which the privilege 

extends are not limited to “legal” interests, but may also be “factual or strategic in character.” See RESTATEMENT 

(THIRD) OF THE LAW GOVERNING LAWYERS § 76, cmt. e; see also, e.g., Hunydee v. U.S., 355 F.2d 183, 185 (9th Cir. 1965) 

(affirming that communications may be protected by the common interest privilege, “even though exchanged between 

attorneys . . . to the extent they concern common issues and are intended to facilitate representation in possible 

subsequent proceedings”). Because the need to protect the free flow of information from client to attorney logically 

exists whenever multiple parties share a common interest about a legal matter, courts have extended the joint defense 

or common interest doctrine to numerous relationships among different parties. In re Grand Jury Subpoenas, 89‐3 & 89‐

4, John Doe 89‐129, 902 F.2d 244, 249 (4th Cir. 1990). This includes parties to potential litigation. Gonalq, 559 F.3d at 

980 (“there is no requirement that actual litigation even be in progress”); see also United States v. Schwimmer, 892 F.2d 

237, 243–44 (2d Cir. 1989) (“it is therefore unnecessary that there be actual litigation in progress for the common 

interest rule of the attorney‐client privilege to apply”) .  

In this case, it is obvious that ADOA and the Governor’s Office have a common legal interest regarding the terms of the 

health plan. Both could have been named as defendants in litigation potentially to enforce ACA § 1557 or in litigation 

based on Title VII or Equal Protection claims. Indeed, it has been Plaintiff’s position that both ADOA and the Governor’s 

Office are subparts of the State of Arizona equally responsible to Plaintiff and the certified classes for the claims at issue. 

Further, while not a party to this litigation, Plaintiff has certainly involved the Governor’s Office via subpoena, the 

deposition of Christina Corieri, and its own disputes over discovery directly with the Governor’s Office. Certainly at the 

time the State Defendants considered the information described in the Response to Interrogatory #7, the State 

Defendants and the Governor’s Office had a common interest in potential litigation against them. This was also made 

clear months ago in the State Defendants’ responses to various other interrogatories from Plaintiff.  

Ryan C. Curtis, Chair - ERISA & Employee Benefits Practice Group 

 

 

2394 East Camelback Road, Suite 600, Phoenix, AZ 85016-3429  
T: 602.916.5426 | F: 602.916.5626 | M: 480.290.3785  
rcurtis@fennemorelaw.com | View Bio  
Admitted in Arizona and Nevada  

    

Fennemore has expanded to California. Read more here. 

CONFIDENTIALITY NOTICE: The information contained in this message may be protected by the attorney-client 
privilege. If you believe that it has been sent to you in error, do not read it. Please immediately reply to the 
sender that you have received the message in error. Then delete it. Thank you.  
 
COVID-19: Governors in our markets have deemed law firms essential services. As a result, our offices will be 
open from 8 am to 5 pm, but most of our team members are working remotely. To better protect our 
employees and clients, please schedule an appointment before coming to our offices.  
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2394 E. Camelback Road, Suite 600 
Phoenix, Arizona  85016 
PH (602) 916-5426  | FX (602) 916-5626 
fennemorelaw.com 

May 14, 2021 

Victoria Lopez 
Christine Wee 
ACLU Foundation of Arizona 
3707 North 7th Street, Suite 235 
Phoenix, AZ 85014 
vlopez@acluaz.org  
cwee@acluaz.org 

Joshua A. Block 
Leslie Cooper 
American Civil Liberties Union Foundation 
125 Broad Street, Floor 18  
New York, NY 10004 
jblock@aclu.org  
lcooper@aclu.org

Wesley R. Powell 
Matthew S. Freimuth 
Nicholas Reddick 
Jordan Wall 
Victoria Sheets 
Justin Garbacz 
Willkie Farr & Gallagher, LLP 
787 Seventh Avenue 
New York, NY 10019 
wpowell@willkie.com  
mfreimuth@willkie.com    
nreddick@willkie.com  
jwall@willkie.com 
vsheets@willkie.com  
jgarbacz@willkie.com

Re:  Toomey v. State of Arizona, et al. 
Responses and Objections to State Defendants’ Discovery Requests 

Dear Counsel: 

We are writing regarding Plaintiff’s April 14, 2021, responses and objections to State 
Defendants’ First Set of Interrogatories and First Set of Requests for Production.   

Interrogatory Objections 

State Defendants’ single interrogatory asked Plaintiff to describe in detail any facts supporting 
that the Exclusion was created and/or maintained for a discriminatory purpose, and to identify all 
documents and witnesses who support that the Exclusion was created and/or maintained for a 
discriminatory purpose. Plaintiff objected to the interrogatory as a premature contention interrogatory. 
Curiously, Plaintiff cited to Federal Rule of Civil Procedure 33(a)(2), which specifically states that 
“An interrogatory is not objectionable merely because it asks for an opinion or contention that relates 
to fact or the application of law to fact.” It further states that a “court may order that the interrogatory 
need not be answered until designated discovery is complete, or until a pretrial conference or some 
other time.” (emphasis added).   
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There is no such order in place that justifies Plaintiff’s refusal to answer this interrogatory. The 
case Plaintiff cited to justify its nonresponse explains that generally, such interrogatories need not be 
answered until discovery is substantially complete. Core Optical Techs. v. Infinera Corp., No. 
SACV170548AGJPRX, 2018 WL 2684693, at *2 (C.D. Cal. Mar. 7, 2018). However, the court in 
Core Optical still ordered the objecting party to respond to the interrogatory to the best of its ability 
and to supplement its responses no later than when discovery is substantially complete. Id. The 
objecting party was “equipped to meaningfully respond” based on the discovery that had already 
occurred. Plaintiff has received numerous documents, discovery responses from State Defendants and 
ABOR, and has conducted six depositions (nearly all of which were in excess of seven hours including 
ABOR’s questions). Plaintiff is meaningfully equipped to respond to the interrogatory now. If Plaintiff 
learns of additional grounds during later discovery, Plaintiff may certainly supplement his response.  
Without an order from the Court that the interrogatory need not be answered, Plaintiff is in violation 
of Rule 33.  

We would be pleased to discuss this with you in the next few days, however, we anticipate that 
if Plaintiff will not agree to promptly and fully respond to Interrogatory #1, State Defendants will 
address this through a motion to the Court. Plaintiff cannot simply refuse to respond entirely based on 
the assertion the interrogatory is a premature contention interrogatory.  

Requests for Production 

RFP #1:   

This request seeks all documents and communications evidencing the harm allegedly suffered 
by Plaintiff as a result of the Exclusion. Plaintiff declined to produce anything on the basis that Plaintiff 
is not seeking damages but only injunctive relief and that accordingly, evidence of Plaintiff’s harm is 
irrelevant to any party’s claim. The request makes no reference to damages or compensation for some 
loss or injury. It only references the actual harm—Dr. Toomey’s injury, loss, or detriment. Plaintiff 
cannot refuse to produce documents about harm by unilaterally construing the request as referring to 
monetary damages rather than the harm for which Dr. Toomey seeks injunctive relief.   

Plaintiff also suggests providing any evidence of harm is not necessary because the medical 
necessity of Dr. Toomey’s individual care is not an issue in this case. Plaintiff asserts this because of 
the Parties’ agreement to limit the scope of discovery regarding medical necessity. Specifically, the 
parties narrowed the issues by agreeing that medical necessity of gender affirming surgery will not be 
an issue. (Doc. #128 at 11:10-20). But that is wholly unrelated to harm. Request for Production #1 does 
not address medical necessity of any surgery—it only addresses evidence of Dr. Toomey’s harm.  

Plaintiff’s objections are without merit. Plaintiff must produce documents and communications 
evidencing harm Plaintiff allegedly suffered due to the Exclusion. If Plaintiff does not claim to have 
suffered any harm, Plaintiff may so state in response. Likewise, if Plaintiff does not intend to offer any 
evidence of harm, Plaintiff may state that as well.   
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RFP #3:   

This request seeks all communications between Plaintiff and any insurance company and/or 
representative relating to the Exclusion or any healthcare which was denied as a result of the Exclusion. 
Plaintiff objected and suggests Dr. Toomey has already produced all documents within his custody and 
control. This response is plainly inadequate as Plaintiff failed to produce any communications between 
himself and Blue Cross Blue Shield of Arizona (“BCBS”) relating to Plaintiff’s request for a 
hysterectomy, BCBS’s denial of such request, or the Exclusion.1 Plaintiff is obligated to produce 
documents responsive to Request For Production #3.  

RFP #5:   

This request seeks all documents and communications authored by Dr. Toomey regarding 
being transgender, transgender health care, transgender discrimination, transgender health care Dr. 
Toomey has sought and/or received to treat his gender dysphoria, the Plan, the Exclusion, and the 
denial of his request for gender reassignment surgery. Plaintiff objected to the request as irrelevant and 
produced nothing, but acknowledged that Dr. Toomey writes extensively about the topics as part of his 
academic work.  

This request is relevant to harm Dr. Toomey allegedly experiences. Additionally, Plaintiff has 
repeatedly referred to standards of care issued by the World Professional Association for Transgender 
Health (WPATH), addressed what is commonly accepted in the healthcare as treatments, and argued 
that Plaintiff and similarly-situated persons are being denied medically necessary care. Dr. Toomey’s 
writings, as a university professor and Plaintiff in this case, are directly relevant to the extent they 
directly or indirectly address any of these topics. Plaintiff cannot simply make assertions about 
standards of care, discrimination transgender individuals experience as a class, and the medical 
necessity and standards of care for gender dysphoria and expect that they be accepted as true facts if 
anything he has written professionally or on social media contradicts or otherwise implicates such 
issues.  

We find Plaintiff’s assertions that producing these items is overly burdensome not to be 
credible. Dr. Toomey’s profile page with the University of Arizona lists numerous publications.2

Certainly, if Dr. Toomey needed to obtain these for a professional engagement or opportunity, he could 
access them. He is seeking relief through the Court and has made affirmative claims against the State 
and ABOR to provide the coverage he seeks, which comes with the obligation to produce relevant 
documents. Claims that this is burdensome are also very hollow considering how many documents the 
State Defendants have reviewed and produced at significant cost and consulted with Plaintiff counsel 

1 Since Plaintiff served its responses and objections, BCBS responded to a subpoena duces tecum issued by the State 
Defendants and provided responsive documents which include communications with Plaintiff. However, this 
production does not satisfy Plaintiff’s independent obligation to produce all documents in his possession, custody, and 
control.  
2 See https://cals.arizona.edu/fcs/faculty/russell_toomey, last accessed May 14, 2021.  
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on numerous occasions to come to compromises for additional searches. The documents and 
information requested are relevant and proportional to the needs of the case and must be produced.   

If you are unwilling to comply with the above requests, let us know your availability for a meet 
and confer on these issues or on any other matters. This letter is not necessarily a comprehensive 
summary of State Defendant’s issues with Plaintiff’s responses and objections to the Interrogatory and 
Requests for Production, and the State Defendants reserve their right to raise additional deficiencies 
with Plaintiff’s responses. Further, and as you know, we have tentatively scheduled Dr. Toomey’s 
deposition for May 26, 2021. We will need these discovery responses ahead of that deposition with 
adequate time to review them. Otherwise, we will need to reschedule Dr. Toomey’s deposition. 
Accordingly, please let us know by close of business Monday if Plaintiff will serve supplemental 
interrogatory responses and produce the documents discussed herein by May 24.   

Sincerely, 

FENNEMORE CRAIG, P.C. 

Ryan C. Curtis 

cc:  Paul F. Eckstein 
Austin C. Yost 
Perkins Coie, LLP  
2901 N. Central Ave, Suite 2000 
Phoenix, AZ 85012 
peckstein@perkinscoie.com 
ayost@perkinscoie.com  

18419670  
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From: Curtis, Ryan <RCurtis@fennemorelaw.com>  
Sent: Friday, May 14, 2021 8:19 PM 
To: Wall, Jordan <JWall@willkie.com> 
Cc: Eckstein, Paul (Perkins Coie) <PEckstein@perkinscoie.com>; Yost, Austin C. (Perkins Coie) <AYost@perkinscoie.com>; 
Wendt, Clair (Perkins Coie) <CWendt@perkinscoie.com>; Nyberg, Gina (Perkins Coie) <GNyberg@perkinscoie.com>; 
Cohan, Shannon <scohan@fennemorelaw.com>; Abdo, Amy <amy@fennemorelaw.com>; Berg, Tim 
<TBerg@fennemorelaw.com>; 'Joshua Block' <jblock@aclu.org>; 'Christine Wee' <CWee@acluaz.org>; Powell, Wesley 
<wpowell@willkie.com>; Freimuth, Matthew <mfreimuth@willkie.com>; Sheets, Victoria <VSheets@willkie.com>; 
Abdalla, Gabriela <GAbdalla@willkie.com>; Garbacz, Justin <JGarbacz@willkie.com> 
Subject: RE: Toomey v. Arizona ‐ Attorney‐Client Privilege [FC‐Email.FID11439673] 

*** EXTERNAL EMAIL ***  

Jordan,  

Please see the attached letter regarding Plaintiff’s responses and objections to State Defendants’ prior discovery 
requests.   

Regarding deposition scheduling, Paul Shannon can be available for a deposition on June 18 or 25.  

We can take Joan Barrett’s deposition on June 24. Please let us know if this works for everyone.  

If you have confirmed logistics for how you would like to proceed with Craig Brown’s deposition considering his 
residence in Montana, I can obtain dates for him. As I mentioned last week, he resides in Flathead County, MT, but 
indicated that he resides about 30 minutes outside of Kalispell, MT, which is the county seat.   

Finally, we would be pleased to further discuss in a meet and confer the attorney‐client privilege matter addressed 
below. We did not discuss the issue of any waiver related to State Defendant’s interrogatory response #7 related to the 
Governor’s Office as you raised that for the first time during our last meet and confer. We would be interested in 
discussing on what basis you disagree with the arguments and cases noted in my email below from May 10.  

Ryan C. Curtis,  Chair - ERISA & Employee Benefits Practice Group 
T: 602.916.5426  | F:  602.916.5626  | M:  480.290.3785  
rcurtis@fennemorelaw.com  

From: Wall, Jordan <JWall@willkie.com>  
Sent: Friday, May 14, 2021 3:38 PM 
To: Curtis, Ryan <RCurtis@fennemorelaw.com> 
Cc: Eckstein, Paul (Perkins Coie) <PEckstein@perkinscoie.com>; Yost, Austin C. (Perkins Coie) <AYost@perkinscoie.com>; 
Wendt, Clair (Perkins Coie) <CWendt@perkinscoie.com>; Nyberg, Gina (Perkins Coie) <GNyberg@perkinscoie.com>; 
Cohan, Shannon <scohan@fennemorelaw.com>; Abdo, Amy <amy@fennemorelaw.com>; Berg, Tim 
<TBerg@fennemorelaw.com>; 'Joshua Block' <jblock@aclu.org>; 'Christine Wee' <CWee@acluaz.org>; Powell, Wesley 
<wpowell@willkie.com>; Freimuth, Matthew <mfreimuth@willkie.com>; Sheets, Victoria <VSheets@willkie.com>; 
Abdalla, Gabriela <GAbdalla@willkie.com>; Garbacz, Justin <JGarbacz@willkie.com> 
Subject: RE: Toomey v. Arizona ‐ Attorney‐Client Privilege [FC‐Email.FID11439673] 
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Ryan, 
  
Thank you for the follow‐up here.  We have reviewed the arguments/cases provided below, and disagree with your 
positions, including for the reasons stated in our letter of April 28, 2021.  Respecting our differences here, we expect 
that it will be necessary to bring these issues to the Court for consideration.   
  
  
Thanks, 
Jordan   
  
  
 
Jordan C. Wall 
Willkie Farr & Gallagher LLP 
787 Seventh Avenue | New York, NY 10019-6099 
Direct: +1 212 728 8465 | Fax: +1 212 728 9465 
jwall@willkie.com | vCard | www.willkie.com bio 
Pronouns:  he, him, his 

From: Curtis, Ryan <RCurtis@fennemorelaw.com>  
Sent: Monday, May 10, 2021 9:27 PM 
To: Wall, Jordan <JWall@willkie.com> 
Cc: Eckstein, Paul (Perkins Coie) <PEckstein@perkinscoie.com>; Yost, Austin C. (Perkins Coie) <AYost@perkinscoie.com>; 
Wendt, Clair (Perkins Coie) <CWendt@perkinscoie.com>; Nyberg, Gina (Perkins Coie) <GNyberg@perkinscoie.com>; 
Cohan, Shannon <scohan@fennemorelaw.com>; Abdo, Amy <amy@fennemorelaw.com>; Berg, Tim 
<TBerg@fennemorelaw.com>; 'Joshua Block' <jblock@aclu.org>; 'Christine Wee' <CWee@acluaz.org>; Powell, Wesley 
<wpowell@willkie.com>; Freimuth, Matthew <mfreimuth@willkie.com>; Sheets, Victoria <VSheets@willkie.com>; 
Abdalla, Gabriela <GAbdalla@willkie.com>; Garbacz, Justin <JGarbacz@willkie.com> 
Subject: Toomey v. Arizona ‐ Attorney‐Client Privilege [FC‐Email.FID11439673] 
  

*** EXTERNAL EMAIL ***  

  
Jordan,  

We are writing as follow up to our discussions last week about the attorney‐client privilege and whether the privilege 

has been waived. During our call last week, I explained that State Defendants disagree that there has been any waiver of 

the privilege. There has been no affirmative defense asserted regarding advice of counsel in the State Defendants’ 

Answer to the Amended Complaint or otherwise. The Response to the First Interrogatory addressed in your letter dated 

April 28, 2021, noted that ADOA made a decision and also noted that attorney‐client communications are privileged. As 

noted in Melendres v. Arpaio, 2015 12911719 (D. Ariz. 2015) (citing In Re Cnty. Of Erie, 546 F.3d 222 (2d. Cir. 2008), “In 

general, disclosing legal counsel was consulted, the subject about which advice of [sic] received, or that action taken 

based on that advice, does not necessarily waive the privilege.” In her deposition, Ms. Isaacson did not say what the 

legal advice was—only that it was obtained and a decision was made. Further, Ms. Isaacson did not and could not have 

waived the privilege during her deposition testimony on behalf of the State Defendants. When the client at issue is a 

corporation or other entity, only those in authority to speak for the entity can assert or waive the privilege. Actions to 

waive a privilege “must necessarily be undertaken by individuals empowered to act on behalf of the corporation.” 

Commodity Futures Trading Com’n v. Weintraub, 471 U.S. 343 (1985). Ms. Isaacson had long since ceased to be an 

employee of the State when she was deposed. A former employee cannot waive the privilege on behalf of an entity. 

Smith v. Ergo Sols., LLC, 2017 WL 2656096, at *4 (D.D.C. June 20, 2017). The entity controls the attorney‐client privilege. 

The entity asserts it and can waive it, but it must do so through someone with authority. U.S. v. Graf, 610 F.3d 1148 

(9th  Cir. 2010); Creative Tent Int’l Inc. v. Kramer, 2015 WL 4638320 (D. Ariz. 2015).  
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During our call last week, you also raised for the first time whether there was a waiver based on State Defendants’ 

response to Interrogatory #7. That response notes that, among things considered by the State Defendants was a 

memorandum to Mike Liburdi, General Counsel at the Governor’s Office dated August 3, 2016, regarding Affordable 

Care Act § 1557, and a Memorandum regarding non‐discrimination and ACA § 1557 dated July 20, 2016 to Marie 

Isaacson from outside legal counsel. The response likewise notes that the documents are covered by the attorney‐client 

privilege. This response is not a waiver, but an assertion of the privilege. You seemed to suggest that communication 

with the Governor’s Office constituted a waiver in and of itself. We disagree. For many years, the attorney‐client 

privilege has been extended to cover “common interest” situations. The “common interest” doctrine (also known as the 

“joint defense” doctrine) provides “an exception to ordinary waiver rules designed to allow attorneys for different 

clients pursuing a common legal strategy to communicate with each other.”  In re Pac. Pictures Corp., 679 F.3d 1121, 

1129 (9th Cir. 2012).  The doctrine enables litigants who share unified interests to exchange privileged communications 

in order to adequately prepare their cases without losing the protection afforded the privilege. Id.  The common interest 

privilege is not limited to “joint defense” situations “or even situations in which litigation has commenced.” See, e.g., 

U.S. v. Gonalq, 559 F.3d 974, 978 (9th Cir. 2012) (holding that common interest agreement “may be implied from 

conduct and situation, such as attorneys exchanging confidential communications from clients who are or potentially 

may be codefendants or have common interests in litigation”); see also, e.g., id. at 980 (noting that there is no 

requirement that parties asserting a common interest privilege be defendants in the same action, explaining that 

“parties in separate actions might nonetheless have reasons to work together toward a common objective, and there is 

no requirement that actual litigation even be in progress”). Moreover, the “common interests” to which the privilege 

extends are not limited to “legal” interests, but may also be “factual or strategic in character.” See RESTATEMENT 

(THIRD) OF THE LAW GOVERNING LAWYERS § 76, cmt. e; see also, e.g., Hunydee v. U.S., 355 F.2d 183, 185 (9th Cir. 1965) 

(affirming that communications may be protected by the common interest privilege, “even though exchanged between 

attorneys . . . to the extent they concern common issues and are intended to facilitate representation in possible 

subsequent proceedings”).  Because the need to protect the free flow of information from client to attorney logically 

exists whenever multiple parties share a common interest about a legal matter, courts have extended the joint defense 

or common interest doctrine to numerous relationships among different parties.  In re Grand Jury Subpoenas, 89‐3 & 89‐

4, John Doe 89‐129, 902 F.2d 244, 249 (4th Cir. 1990). This includes parties to potential litigation. Gonalq, 559 F.3d at 

980 (“there is no requirement that actual litigation even be in progress”); see also United States v. Schwimmer, 892 F.2d 

237, 243–44 (2d Cir. 1989) (“it is therefore unnecessary that there be actual litigation in progress for the common 

interest rule of the attorney‐client privilege to apply”) .  

In this case, it is obvious that ADOA and the Governor’s Office have a common legal interest regarding the terms of the 

health plan. Both could have been named as defendants in litigation potentially to enforce ACA § 1557 or in litigation 

based on Title VII or Equal Protection claims. Indeed, it has been Plaintiff’s position that both ADOA and the Governor’s 

Office are subparts of the State of Arizona equally responsible to Plaintiff and the certified classes for the claims at issue. 

Further, while not a party to this litigation, Plaintiff has certainly involved the Governor’s Office via subpoena, the 

deposition of Christina Corieri, and its own disputes over discovery directly with the Governor’s Office. Certainly at the 

time the State Defendants considered the information described in the Response to Interrogatory #7, the State 

Defendants and the Governor’s Office had a common interest in potential litigation against them. This was also made 

clear months ago in the State Defendants’ responses to various other interrogatories from Plaintiff.   

  

Ryan C. Curtis,  Chair - ERISA & Employee Benefits Practice Group 

 

2394 East Camelback Road, Suite 600, Phoenix, AZ 85016-3429  
T: 602.916.5426  | F:  602.916.5626  | M:  480.290.3785  
rcurtis@fennemorelaw.com  |  View Bio  
Admitted in Arizona and Nevada  
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Fennemore has expanded to California. Read more here. 

CONFIDENTIALITY NOTICE: The information contained in this message may be protected by the attorney-client 
privilege. If you believe that it has been sent to you in error, do not read it. Please immediately reply to the 
sender that you have received the message in error. Then delete it. Thank you.  
 
COVID-19: Governors in our markets have deemed law firms essential services. As a result, our offices will be 
open from 8 am to 5 pm, but most of our team members are working remotely. To better protect our 
employees and clients, please schedule an appointment before coming to our offices.  

  

Important Notice:  This email message is intended to be received only by persons entitled to receive the confidential 
information it may contain.  Email messages to clients of Willkie Farr & Gallagher LLP presumptively contain information 
that is confidential and legally privileged; email messages to non-clients are normally confidential and may also be legally 
privileged.  Please do not read, copy, forward or store this message unless you are an intended recipient of it.  If you have 
received this message in error, please forward it back.  Willkie Farr & Gallagher LLP is a limited liability partnership 
organized in the United States under the laws of the State of Delaware, which laws limit the personal liability of partners. 
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From: Wall, Jordan <JWall@willkie.com>
Sent: Monday, May 17, 2021 1:19 PM
To: 'Curtis, Ryan'
Cc: Eckstein, Paul (Perkins Coie); Yost, Austin C. (Perkins Coie); Wendt, Clair (Perkins Coie); 

Nyberg, Gina (Perkins Coie); Cohan, Shannon; Abdo, Amy; Berg, Tim; 'Joshua Block'; 
'Christine Wee'; Powell, Wesley; Freimuth, Matthew; Sheets, Victoria; Abdalla, Gabriela; 
Garbacz, Justin

Subject: RE: Toomey v. Arizona - Attorney-Client Privilege [FC-Email.FID11439673]

Ryan, 

We have reviewed your letter of May 14, and have at least partial thoughts on some of the issues raised 
therein.  Although we have not heard back from you regarding the below, we propose a comprehensive meet‐and‐
confer tomorrow to address parts of that May 14 letter, as well as the below.  2:00 PM NY / 11:00 AM Arizona would 
work on our end. 

Thanks, 
Jordan 

Jordan C. Wall 
Willkie Farr & Gallagher LLP 
787 Seventh Avenue | New York, NY 10019-6099 
Direct: +1 212 728 8465 | Fax: +1 212 728 9465 
jwall@willkie.com | vCard | www.willkie.com bio 
Pronouns:  he, him, his 

From: Wall, Jordan <JWall@willkie.com>  
Sent: Saturday, May 15, 2021 1:27 PM 
To: 'Curtis, Ryan' <RCurtis@fennemorelaw.com> 
Cc: Eckstein, Paul (Perkins Coie) <PEckstein@perkinscoie.com>; Yost, Austin C. (Perkins Coie) <AYost@perkinscoie.com>; 
Wendt, Clair (Perkins Coie) <CWendt@perkinscoie.com>; Nyberg, Gina (Perkins Coie) <GNyberg@perkinscoie.com>; 
Cohan, Shannon <scohan@fennemorelaw.com>; Abdo, Amy <amy@fennemorelaw.com>; Berg, Tim 
<TBerg@fennemorelaw.com>; 'Joshua Block' <jblock@aclu.org>; 'Christine Wee' <CWee@acluaz.org>; Powell, Wesley 
<wpowell@willkie.com>; Freimuth, Matthew <mfreimuth@willkie.com>; Sheets, Victoria <VSheets@willkie.com>; 
Abdalla, Gabriela <GAbdalla@willkie.com>; Garbacz, Justin <JGarbacz@willkie.com> 
Subject: RE: Toomey v. Arizona ‐ Attorney‐Client Privilege [FC‐Email.FID11439673] 

Ryan, 

Thank you for the correspondence.  We did not receive your letter until after the close of business on Friday, May 14, 
Arizona time, and our late evening.  Your demand for a response by close of business Monday, May 15, does not allow 
us time to meaningfully review or consider the arguments raised in your letter.  We will therefore respond once we have 
had a reasonable time to review and discuss. 

We will let you know about those dates for Mr. Shannon and Mr. Craig’s respective depositions.  As for Ms. Barrett, as 
previously requested, please provide us with a few dates when State Defendants are available to take this deposition as 
we must consider both her and our own schedules.  We will discuss whether the 24th will work in the meantime. 
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With respect to the waiver argument, we articulated our reasons for believing a waiver has occurred during the parties’ 
meet and confer, which you then asked for time to consider.  You have now addressed each of the specific arguments 
we raised for your consideration in your response below, and disagreed with us on every point.  We therefore think this 
issue is fully developed, and that the parties have personally consulted and made a sincere effort to resolve this dispute, 
but to no avail. 
 
We are available to further meet and confer about this specific waiver argument on Monday, May 15th however if State 
Defendants sincerely believe the parties may be able to resolve this dispute.  As noted in our discussions about the 
discovery schedule, time is of the essence here given the relatively short extension of the discovery deadlines, the time 
it may take to fully brief this matter before the court if necessary, and the potential impact of this dispute on the 
scheduled depositions.  We will not agree to further delay submission of this dispute to the court beyond a meet and 
confer on Monday absent agreement for expediting any briefing, if motion practice remains necessary.  
 
 
Thanks, 
Jordan 
 

 
Jordan C. Wall 
Willkie Farr & Gallagher LLP 
787 Seventh Avenue | New York, NY 10019-6099 
Direct: +1 212 728 8465 | Fax: +1 212 728 9465 
jwall@willkie.com | vCard | www.willkie.com bio 
Pronouns:  he, him, his 

From: Curtis, Ryan <RCurtis@fennemorelaw.com>  
Sent: Friday, May 14, 2021 8:19 PM 
To: Wall, Jordan <JWall@willkie.com> 
Cc: Eckstein, Paul (Perkins Coie) <PEckstein@perkinscoie.com>; Yost, Austin C. (Perkins Coie) <AYost@perkinscoie.com>; 
Wendt, Clair (Perkins Coie) <CWendt@perkinscoie.com>; Nyberg, Gina (Perkins Coie) <GNyberg@perkinscoie.com>; 
Cohan, Shannon <scohan@fennemorelaw.com>; Abdo, Amy <amy@fennemorelaw.com>; Berg, Tim 
<TBerg@fennemorelaw.com>; 'Joshua Block' <jblock@aclu.org>; 'Christine Wee' <CWee@acluaz.org>; Powell, Wesley 
<wpowell@willkie.com>; Freimuth, Matthew <mfreimuth@willkie.com>; Sheets, Victoria <VSheets@willkie.com>; 
Abdalla, Gabriela <GAbdalla@willkie.com>; Garbacz, Justin <JGarbacz@willkie.com> 
Subject: RE: Toomey v. Arizona ‐ Attorney‐Client Privilege [FC‐Email.FID11439673] 
 

*** EXTERNAL EMAIL ***  

 
Jordan,  
  
Please see the attached letter regarding Plaintiff’s responses and objections to State Defendants’ prior discovery 
requests.   
  
Regarding deposition scheduling, Paul Shannon can be available for a deposition on June 18 or 25.  
  
We can take Joan Barrett’s deposition on June 24. Please let us know if this works for everyone.  
  
If you have confirmed logistics for how you would like to proceed with Craig Brown’s deposition considering his 
residence in Montana, I can obtain dates for him. As I mentioned last week, he resides in Flathead County, MT, but 
indicated that he resides about 30 minutes outside of Kalispell, MT, which is the county seat.   
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Finally, we would be pleased to further discuss in a meet and confer the attorney‐client privilege matter addressed 
below. We did not discuss the issue of any waiver related to State Defendant’s interrogatory response #7 related to the 
Governor’s Office as you raised that for the first time during our last meet and confer. We would be interested in 
discussing on what basis you disagree with the arguments and cases noted in my email below from May 10.  
  

Ryan C. Curtis,  Chair - ERISA & Employee Benefits Practice Group  
T: 602.916.5426  | F:  602.916.5626  | M:  480.290.3785  
rcurtis@fennemorelaw.com  

From: Wall, Jordan <JWall@willkie.com>  
Sent: Friday, May 14, 2021 3:38 PM 
To: Curtis, Ryan <RCurtis@fennemorelaw.com> 
Cc: Eckstein, Paul (Perkins Coie) <PEckstein@perkinscoie.com>; Yost, Austin C. (Perkins Coie) <AYost@perkinscoie.com>; 
Wendt, Clair (Perkins Coie) <CWendt@perkinscoie.com>; Nyberg, Gina (Perkins Coie) <GNyberg@perkinscoie.com>; 
Cohan, Shannon <scohan@fennemorelaw.com>; Abdo, Amy <amy@fennemorelaw.com>; Berg, Tim 
<TBerg@fennemorelaw.com>; 'Joshua Block' <jblock@aclu.org>; 'Christine Wee' <CWee@acluaz.org>; Powell, Wesley 
<wpowell@willkie.com>; Freimuth, Matthew <mfreimuth@willkie.com>; Sheets, Victoria <VSheets@willkie.com>; 
Abdalla, Gabriela <GAbdalla@willkie.com>; Garbacz, Justin <JGarbacz@willkie.com> 
Subject: RE: Toomey v. Arizona ‐ Attorney‐Client Privilege [FC‐Email.FID11439673] 
  
Ryan, 
  
Thank you for the follow‐up here.  We have reviewed the arguments/cases provided below, and disagree with your 
positions, including for the reasons stated in our letter of April 28, 2021.  Respecting our differences here, we expect 
that it will be necessary to bring these issues to the Court for consideration.   
  
  
Thanks, 
Jordan   
  
  
 
Jordan C. Wall 
Willkie Farr & Gallagher LLP 
787 Seventh Avenue | New York, NY 10019-6099 
Direct: +1 212 728 8465 | Fax: +1 212 728 9465 
jwall@willkie.com | vCard | www.willkie.com bio 
Pronouns:  he, him, his 

From: Curtis, Ryan <RCurtis@fennemorelaw.com>  
Sent: Monday, May 10, 2021 9:27 PM 
To: Wall, Jordan <JWall@willkie.com> 
Cc: Eckstein, Paul (Perkins Coie) <PEckstein@perkinscoie.com>; Yost, Austin C. (Perkins Coie) <AYost@perkinscoie.com>; 
Wendt, Clair (Perkins Coie) <CWendt@perkinscoie.com>; Nyberg, Gina (Perkins Coie) <GNyberg@perkinscoie.com>; 
Cohan, Shannon <scohan@fennemorelaw.com>; Abdo, Amy <amy@fennemorelaw.com>; Berg, Tim 
<TBerg@fennemorelaw.com>; 'Joshua Block' <jblock@aclu.org>; 'Christine Wee' <CWee@acluaz.org>; Powell, Wesley 
<wpowell@willkie.com>; Freimuth, Matthew <mfreimuth@willkie.com>; Sheets, Victoria <VSheets@willkie.com>; 
Abdalla, Gabriela <GAbdalla@willkie.com>; Garbacz, Justin <JGarbacz@willkie.com> 
Subject: Toomey v. Arizona ‐ Attorney‐Client Privilege [FC‐Email.FID11439673] 
  

*** EXTERNAL EMAIL ***  
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Jordan,  

We are writing as follow up to our discussions last week about the attorney‐client privilege and whether the privilege 

has been waived. During our call last week, I explained that State Defendants disagree that there has been any waiver of 

the privilege. There has been no affirmative defense asserted regarding advice of counsel in the State Defendants’ 

Answer to the Amended Complaint or otherwise. The Response to the First Interrogatory addressed in your letter dated 

April 28, 2021, noted that ADOA made a decision and also noted that attorney‐client communications are privileged. As 

noted in Melendres v. Arpaio, 2015 12911719 (D. Ariz. 2015) (citing In Re Cnty. Of Erie, 546 F.3d 222 (2d. Cir. 2008), “In 

general, disclosing legal counsel was consulted, the subject about which advice of [sic] received, or that action taken 

based on that advice, does not necessarily waive the privilege.” In her deposition, Ms. Isaacson did not say what the 

legal advice was—only that it was obtained and a decision was made. Further, Ms. Isaacson did not and could not have 

waived the privilege during her deposition testimony on behalf of the State Defendants. When the client at issue is a 

corporation or other entity, only those in authority to speak for the entity can assert or waive the privilege. Actions to 

waive a privilege “must necessarily be undertaken by individuals empowered to act on behalf of the corporation.” 

Commodity Futures Trading Com’n v. Weintraub, 471 U.S. 343 (1985). Ms. Isaacson had long since ceased to be an 

employee of the State when she was deposed. A former employee cannot waive the privilege on behalf of an entity. 

Smith v. Ergo Sols., LLC, 2017 WL 2656096, at *4 (D.D.C. June 20, 2017). The entity controls the attorney‐client privilege. 

The entity asserts it and can waive it, but it must do so through someone with authority. U.S. v. Graf, 610 F.3d 1148 

(9th  Cir. 2010); Creative Tent Int’l Inc. v. Kramer, 2015 WL 4638320 (D. Ariz. 2015).  

During our call last week, you also raised for the first time whether there was a waiver based on State Defendants’ 

response to Interrogatory #7. That response notes that, among things considered by the State Defendants was a 

memorandum to Mike Liburdi, General Counsel at the Governor’s Office dated August 3, 2016, regarding Affordable 

Care Act § 1557, and a Memorandum regarding non‐discrimination and ACA § 1557 dated July 20, 2016 to Marie 

Isaacson from outside legal counsel. The response likewise notes that the documents are covered by the attorney‐client 

privilege. This response is not a waiver, but an assertion of the privilege. You seemed to suggest that communication 

with the Governor’s Office constituted a waiver in and of itself. We disagree. For many years, the attorney‐client 

privilege has been extended to cover “common interest” situations. The “common interest” doctrine (also known as the 

“joint defense” doctrine) provides “an exception to ordinary waiver rules designed to allow attorneys for different 

clients pursuing a common legal strategy to communicate with each other.”  In re Pac. Pictures Corp., 679 F.3d 1121, 

1129 (9th Cir. 2012).  The doctrine enables litigants who share unified interests to exchange privileged communications 

in order to adequately prepare their cases without losing the protection afforded the privilege. Id.  The common interest 

privilege is not limited to “joint defense” situations “or even situations in which litigation has commenced.” See, e.g., 

U.S. v. Gonalq, 559 F.3d 974, 978 (9th Cir. 2012) (holding that common interest agreement “may be implied from 

conduct and situation, such as attorneys exchanging confidential communications from clients who are or potentially 

may be codefendants or have common interests in litigation”); see also, e.g., id. at 980 (noting that there is no 

requirement that parties asserting a common interest privilege be defendants in the same action, explaining that 

“parties in separate actions might nonetheless have reasons to work together toward a common objective, and there is 

no requirement that actual litigation even be in progress”). Moreover, the “common interests” to which the privilege 

extends are not limited to “legal” interests, but may also be “factual or strategic in character.” See RESTATEMENT 

(THIRD) OF THE LAW GOVERNING LAWYERS § 76, cmt. e; see also, e.g., Hunydee v. U.S., 355 F.2d 183, 185 (9th Cir. 1965) 

(affirming that communications may be protected by the common interest privilege, “even though exchanged between 

attorneys . . . to the extent they concern common issues and are intended to facilitate representation in possible 

subsequent proceedings”).  Because the need to protect the free flow of information from client to attorney logically 

exists whenever multiple parties share a common interest about a legal matter, courts have extended the joint defense 

or common interest doctrine to numerous relationships among different parties.  In re Grand Jury Subpoenas, 89‐3 & 89‐

4, John Doe 89‐129, 902 F.2d 244, 249 (4th Cir. 1990). This includes parties to potential litigation. Gonalq, 559 F.3d at 

980 (“there is no requirement that actual litigation even be in progress”); see also United States v. Schwimmer, 892 F.2d 

237, 243–44 (2d Cir. 1989) (“it is therefore unnecessary that there be actual litigation in progress for the common 

interest rule of the attorney‐client privilege to apply”) .  
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In this case, it is obvious that ADOA and the Governor’s Office have a common legal interest regarding the terms of the 

health plan. Both could have been named as defendants in litigation potentially to enforce ACA § 1557 or in litigation 

based on Title VII or Equal Protection claims. Indeed, it has been Plaintiff’s position that both ADOA and the Governor’s 

Office are subparts of the State of Arizona equally responsible to Plaintiff and the certified classes for the claims at issue. 

Further, while not a party to this litigation, Plaintiff has certainly involved the Governor’s Office via subpoena, the 

deposition of Christina Corieri, and its own disputes over discovery directly with the Governor’s Office. Certainly at the 

time the State Defendants considered the information described in the Response to Interrogatory #7, the State 

Defendants and the Governor’s Office had a common interest in potential litigation against them. This was also made 

clear months ago in the State Defendants’ responses to various other interrogatories from Plaintiff.   

  

Ryan C. Curtis,  Chair - ERISA & Employee Benefits Practice Group 
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

 

The Court having reviewed Plaintiff Russell B. Toomey’s Motion Compelling 

Production of Documents (Doc. ______) and finding good cause, 

IT IS ORDERED: 

1. Plaintiff’s Motion is GRANTED. 

2. State of Arizona, Andy Tobin, and Paul Shannon (“State Defendants”) are 

hereby compelled to produce all the documents currently withheld on the basis of attorney-

client privilege with respect to legal advice they received on the legality of the Exclusion as 

State Defendants have waived this privilege.  

3. State Defendants shall produce the documents above within 14 days of the date 

of this Order. 

Dated this ___________day of ___________, 2021. 

Leslie A. Bowman 
United States Magistrate Judge 

 

Russell B. Toomey,  

Plaintiff, 

v. 

State of Arizona; Arizona Board of Regents, 
D/B/A University of Arizona, a governmental 
body of the State of Arizona; et al.,  
 

Defendants. 

  
Case No.19-cv-00035-TUC-RM (LAB) 
 
 
[PROPOSED] ORDER 
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FENNEMORE CRAIG, P.C.
Timothy J. Berg (No. 004170) 
Amy Abdo (No. 016346) 
Ryan Curtis (No. 025133) 
Shannon Cohan (No. 034429) 
2394 E. Camelback Road 
Suite 600 
Phoenix, Arizona  85016 
Telephone:  (602) 916-5000 
Email:  tberg@fennemorelaw.com 
Email:  amy@fennemorelaw.com 
Email:  rcurtis@fennemorelaw.com 
Email:  scohan@fennemorelaw.com 

Attorneys for Defendants State of Arizona, 
Andy Tobin, and Paul Shannon

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Russell B. Toomey,

Plaintiff, 

v. 

State of Arizona, et al., 

Defendants. 

Case No. CV 19-0035-TUC-RM (LAB)

STATE DEFENDANTS’ 
RESPONSES TO PLAINTIFF’S 
FIRST REQUEST FOR 
PRODUCTION OF DOCUMENTS 
AND TANGIBLE THINGS  

Pursuant to Rules of Civil Procedure 26 and 34, Defendants State of Arizona, Andy 

Tobin, and Paul Shannon (hereinafter the “State Defendants”) hereby respond to Plaintiff’s 

First Request For Production of Documents And Tangible Things, served December 8, 

2020, as follows:   

PRELIMINARY STATEMENT 

The State Defendants have not fully completed their investigation of the facts 

relating to this case, discovery is underway, and the State Defendants have not begun 

preparing for trial.  All answers contained herein are based only upon the information 

presently available to and specifically known by the State Defendants and they disclose 

only those conclusions and contentions which presently occur to them.  Further 

investigation, legal research and analysis may supply additional facts, add meaning to the 
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known facts, and may establish entirely new factual conclusions and legal contentions, all 

of which may lend substantial additions to, changes, and variations from the responses 

herein set forth.   

The following answers are given without prejudice to or waiver of the State 

Defendants’ right to introduce evidence of subsequently discovered and developed 

conclusions or contentions.  The answers contained herein are made in a good faith effort 

to supply as much factual information and as much specification of legal contentions as is 

presently known, but in no way should be to the prejudice of the State Defendants in relation 

to discovery, research or analysis.  The State Defendants specifically reserve the right to 

supplement, amend and/or modify any or all of the answers contained herein as discovery 

progresses. 

GENERAL OBJECTIONS 

1. These responses are made solely for the purpose of and use in this litigation.  

Each response is given subject to all appropriate objections (including, but not limited to, 

objections concerning relevancy, materiality, propriety, and admissibility) that would 

require the exclusion of any statement contained herein if the request were asked of, or any 

statement contained herein were made by, a witness testifying in court.  The State 

Defendants reserve all such objections and grounds therefor and may interpose them at the 

time of trial. 

2. The State Defendants object to this discovery to the extent it seeks 

information other than that which may be obtained through a reasonably diligent search of 

their records. 

3. The State Defendants object to this discovery as overbroad, unduly 

burdensome, oppressive, harassing, and seek to impose unreasonable costs on the State 

Defendants to the extent that it purports to require the State Defendants to conduct a search 

of all of their files, including all of their electronic files, or to inquire of all their employees, 

in an attempt to locate each piece of information or every document that might be 
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responsive.  The State Defendants further object to this discovery to the extent that the scope 

of information requested is not proportional to the needs of the case.   

4. The State Defendants object to this discovery to the extent it seeks 

information protected by the attorney-client privilege, the “work-product” doctrine, the 

doctor-patient privilege, the deliberative process privilege, and/or any other applicable 

protection or privilege.  The inadvertent production of any privileged information is not a 

waiver of the State Defendants’ rights to assert any applicable privilege with respect to such 

information. 

5. The State Defendants object to this discovery to the extent it is vague, 

ambiguous, and unintelligible and requires the State Defendants to speculate as to the nature 

and scope of the information sought. 

6. The State Defendants object to this discovery to the extent it seeks 

information that is in the public domain and/or to which Plaintiff has equal or greater access. 

7. The State Defendants object to this discovery to the extent it seeks 

information which is neither relevant nor reasonably related to any claim or defense or is 

otherwise beyond the scope of discovery contemplated by the Federal Rules of Civil 

Procedure.   

8. The State Defendants object to this discovery to the extent it seeks documents 

or information not in their possession, custody, or control.  In particular, State Defendants 

are producing document in the custody and control of the Arizona Department of 

Administration.  Therefore, documents that may be in the custody and control of the 

Arizona Governor’s Office, the Arizona Attorney General’s Office, or the Arizona 

Legislature are not being produced.  

9. The State Defendants object to this discovery to the extent it seeks 

information, the production of which would violate any constitutional, statutory or common 

law privacy interest of any representative of the State Defendants or any other person or 

entity, including, but not limited to, beneficiaries of the Plan. 
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10. The State Defendants object to this discovery to the extent that the definition 

of “Defendants” includes the Office of the Arizona Governor (whether past or present) and 

the Arizona Legislature.   

These General Objections are hereby incorporated and made a part of each and every 

response to the requests set forth below. 

REQUESTS FOR PRODUCTION 

REQUEST FOR PRODUCTION NO. 1:  Please produce all documents related to the 

Plan’s current or prior Transgender Healthcare Exclusion, including, but not limited to 

(a) all drafts and previous versions of the Transgender Healthcare Exclusion, 

including the earliest iteration of the Transgender Healthcare Exclusion, and any 

amendments or supplements thereto (whether actual or proposed);  

(b) all documents (to include any formal or informal financial or budgetary or other 

analyses, actuarial reports, or other reports or memoranda) and communications between 

Defendants and all internal and external persons (including, but not limited to, any insurance 

company, any consultant, the Alliance Defending Freedom, the Center for Arizona Policy, 

or any lobbying or interest group regarding whether any form of transition-related care or 

the Transgender Health Exclusion should be adopted, modified, retained, or eliminated, and 

the rationale provided or discussed.  

(c) all documents and communications with internal and external persons pertaining 

to Defendants’ initial decision to exclude transition-related care, as well as any subsequent 

decisions to adopt, amend, retain, or eliminate any form of transition-related care or the 

Transgender Health Exclusion, including minutes or recordings of meetings where 

coverage for or exclusion of any form of transition-related care was discussed.  

RESPONSE TO REQUEST FOR PRODUCTION NO. 1:  The State Defendants object 

to Request For Production No. 1 on the ground that it is overbroad, unduly burdensome, 

oppressive, harassing, and seeks to impose unreasonable costs on the State Defendants.  The 

State Defendants further object that the scope of the Request is not proportional to the needs 
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of the case.  The State Defendants further object that the Request seeks documents and 

communications protected by the attorney-client privilege, the work product doctrine, the 

deliberative process privilege, and other applicable privileges.  The State Defendants further 

object that the Request seeks information protected by the constitutional, statutory and/or 

common law privacy rights of the Plan beneficiaries.  The State Defendants further object 

to the Request to the extent that it seeks documents not within the possession, custody, and 

control of the Arizona Department of Administration.  Subject to and without waiving the 

foregoing objections, the State Defendants respond as follows:  

The State Defendants will produce non-privileged documents responsive to Request 

For Production No. 1 in the possession, custody, and control of the Arizona Department of 

Administration.  The State Defendants are not in possession, custody, or control of any 

Health Plan documents prior to 2005.  

REQUEST FOR PRODUCTION NO. 2:  Please produce all documents and 

communications between Defendants and internal and external persons relating to and 

regarding the State of Arizona’s decision to join the litigation in the Northern District of 

Texas bearing Case No. 7:16-cv-00108 (originally filed as Franciscan Alliance, Inc. et al. 

v. Burwell et al., later re-designated as Franciscan Alliance, Inc. et al. v. Price et al. and 

Franciscan Alliance, Inc. et al. v. Azar II et al.), and the State of Arizona’s participation in 

that litigation.  

RESPONSE TO REQUEST FOR PRODUCTION NO. 2:  The State Defendants object 

to Request For Production No. 2 on the ground that it seeks information which is neither 

relevant nor reasonably related to any claim or defense in this matter.  Any decision made 

to participate in the aforementioned litigation is irrelevant to the matters at issue in this case.  

The State Defendants further object that the Request is overbroad, unduly burdensome, 

oppressive, harassing, and seeks to impose unreasonable costs on the State Defendants.  The 

State Defendants further object that the Request is not proportional to the needs of the case.  

The State Defendants further object that the Request seeks documents and communications 
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protected by the attorney-client privilege, the work product doctrine, the deliberative 

process privilege, and other applicable privileges.  Moreover, the State Defendants further 

object that the Request seeks documents not in the possession, custody, or control of the 

Arizona Department of Administration because such decisions are not made by the Arizona 

Department of Administration, Defendants Andy Tobin or Paul Shannon in their official 

capacities, or their predecessors.  Subject to and without waiving the foregoing objections, 

the State Defendants respond as follows:  

The State Defendants will produce non-privileged documents responsive to Request 

For Production No. 2 in the possession, custody, and control of the Arizona Department of 

Administration.   

REQUEST FOR PRODUCTION NO. 3:  Please produce all versions and iterations of 

the Plan’s policies/lists of Exclusions and General Limitations (e.g., Article 9.1 of ADOA’s 

PPO and EPO Plans, Article 10.1 of ADOA’s HSA Plan) from the years 2010 through 

present, as well as all documents and communications between Defendants and internal or 

external persons regarding creating, amending, continuing, or eliminating any exclusion of 

coverage contained in any version/iteration of the Plan’s Exclusions and General 

Limitations policy, including, but not limited to, the potential costs of enforcing, amending, 

or eliminating such excluded coverage, the medical necessity, safety, and efficacy 

(including whether a procedure is deemed experimental or cosmetic) of excluded treatments 

and services; or the public health effects of enforcing, amending, or eliminating such 

excluded coverage. Such documents should include any and all actuarial reports, analyses, 

or memorandums pertaining to such exclusions of coverage.   

RESPONSE TO REQUEST FOR PRODUCTION NO. 3:  The State Defendants object 

to Request For Production No. 3 on the ground that it is overbroad, unduly burdensome, 

oppressive, harassing, and seeks to impose unreasonable costs on the State Defendants.  The 

State Defendants further object that the Request is vague and ambiguous as to the term 

“medical necessity.”  The State Defendants further object that the Request is not 
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proportional to the needs of the case.  The State Defendants further object that the Request 

seeks information which is duplicative of Request For Production No. 1.  The State 

Defendants further object that the Request seeks information which is neither relevant nor 

reasonably related to any claim or defense in this matter.  The State Defendants further 

object that the Request seeks documents and communications protected by the attorney-

client privilege, the work product doctrine, the deliberative process privilege, and other 

applicable privileges.  The State Defendants further object that the Request seeks 

information protected by the constitutional, statutory, and/or common law privacy rights of 

the Plan beneficiaries.  The State Defendants further object to the Request to the extent that 

it seeks documents not within the possession, custody, and control of the Arizona 

Department of Administration.  Subject to and without waiving the foregoing objections, 

the State Defendants respond as follows:  

The State Defendants will produce copies of the Health Plans from 2010 to present. 

REQUEST FOR PRODUCTION NO. 4:  Please produce all documents and 

communications between the Defendants and internal or external persons regarding whether 

any treatment of gender dysphoria is “Medically Necessary.”  

RESPONSE TO REQUEST FOR PRODUCTION NO. 4:  The State Defendants object 

to Request For Production No. 4 on the ground that it is overbroad, unduly burdensome, 

oppressive, harassing, and seeks to impose unreasonable costs on the State Defendants.  The 

State Defendants further object that the Request is vague and ambiguous as to the term 

“medically necessary.”  The State Defendants further object that the Request is not 

proportional to the needs of the case.  The State Defendants further object that the Request 

seeks information which is neither relevant nor reasonably related to any claim or defense 

in this matter.  The State Defendants further object that the Request seeks documents and 

communications protected by the attorney-client privilege, the doctor-patient privilege, the 

work product doctrine, the deliberative process privilege, and other applicable privileges.  

The State Defendants further object that the Request seeks information protected by the 

Case: 21-71312, 10/04/2021, ID: 12247286, DktEntry: 1-3, Page 366 of 466
(405 of 507)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 -8-

constitutional, statutory, and/or common law privacy rights of the Plan beneficiaries.  The 

State Defendants further object to the Request to the extent that it seeks documents not 

within the possession, custody, and control of the Arizona Department of Administration.  

Finally, the State Defendants further object because the Parties already agreed, as set forth 

in the Joint Status Report to the Court on October 23, 2020 (Doc. 128), to narrow this case 

by agreeing that the medical necessity of gender transition surgeries will not be an issue in 

this case.  See Doc. 128 at 11:11-20.   

REQUEST FOR PRODUCTION NO. 5:  Please produce all documents and 

communications between the Defendants and internal or external persons concerning (a) 

transgender people, (b) gender transition, (c) change of sex, (d) sex reassignment, (e) 

transsexualism; or (f) gender reassignment.  

RESPONSE TO REQUEST FOR PRODUCTION NO. 5:  The State Defendants object 

to Request For Production No. 5 on the ground that it is overbroad, unduly burdensome, 

oppressive, harassing, and seeks to impose unreasonable costs on the State Defendants.  The 

State Defendants further object that the Request is not proportional to the needs of the case.  

The State Defendants further object that the Request seeks documents and communications 

protected by the attorney-client privilege, the doctor-patient privilege, the work product 

doctrine, the deliberative process privilege, and other applicable privileges.  The State 

Defendants further object that the Request seeks information protected by the constitutional, 

statutory, and/or common law privacy rights of the Plan beneficiaries.  The State Defendants 

further object to the Request to the extent that it seeks documents not within the possession, 

custody, and control of the Arizona Department of Administration.   

REQUEST FOR PRODUCTION NO. 6:  Please produce documents sufficient to show, 

from 2010 to present:  

(a) the number of hysterectomies paid for by the Plan each year, the medical reason 

for the surgery, and the individual and aggregate cost of the surgeries; and  

(b) the number of medically necessary cosmetic or reconstructive surgical 
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procedures paid for by the Plan each year (including but not limited to chest-reconstruction 

surgery, vaginoplasty, or phalloplasty, or other surgery related to the reproductive or 

urogenital system) the medical reason for the surgery, and the individual and aggregate cost 

of the surgeries.  

RESPONSE TO REQUEST FOR PRODUCTION NO. 6:  The State Defendants object 

to Request For Production No. 6 on the ground that it is overbroad, unduly burdensome, 

oppressive, harassing, and seeks to impose unreasonable costs on the State Defendants.  The 

State Defendants further object that the Request is vague and ambiguous as to the terms 

“medically necessary,” “cosmetic,” and “reconstructive” procedures.  The State Defendants 

further object that the Request is not proportional to the needs of the case.  The State 

Defendants further object that the Request seeks information which is neither relevant nor 

reasonably related to any claim or defense in this matter to the extent it is seeking 

information regarding medical treatment and/or services other than for gender transition 

surgery.  The State Defendants further object that the Request seeks documents and 

communications protected by the attorney-client privilege, the doctor-patient privilege, the 

work product doctrine, the deliberative process privilege, and other applicable privileges.  

The State Defendants further object that the Request seeks information protected by the 

constitutional, statutory, and/or common law privacy rights of the Plan beneficiaries.  The 

State Defendants further object to the Request to the extent that it seeks documents not 

within the possession, custody, and control of the Arizona Department of Administration.   

REQUEST FOR PRODUCTION NO. 7:  Please produce all documents (to include any 

formal or informal financial or budgetary or other analyses, plans, actuarial reports, or other 

reports or memoranda) to show (1) the total annual expenses (i.e., the amounts paid by the 

Plan to medical providers) for all treatment and services provided under the Plan from 2010 

to present, including a cost breakdown of the total expenses for each type of treatment or 

service; and (2) the total annual amounts paid by the Defendants to pay for the Plan for all 

Plan recipients from 2010 to present, including an itemized breakdown of the total amounts 
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paid to the extent possible, and (3) budget projections and actuarial analyses of the Plan’s 

fiscal soundness.  

RESPONSE TO REQUEST FOR PRODUCTION NO. 7:  The State Defendants object 

to Request For Production No. 7 on the ground that it is overbroad, unduly burdensome, 

oppressive, harassing, and seeks to impose unreasonable costs on the State Defendants.  The 

State Defendants further object that the Request is vague as to the term “fiscal soundness.”  

The State Defendants further object that the Request is not proportional to the needs of the 

case.  The State Defendants further object that the Request seeks information which is 

neither relevant nor reasonably related to any claim or defense in this matter to the extent it 

is seeking information regarding medical treatment and/or services other than for gender 

transition surgery.  The State Defendants further object that the Request seeks documents 

and communications protected by the attorney-client privilege, the doctor-patient privilege, 

the work product doctrine, and other applicable privileges.  The State Defendants further 

object that the Request seeks information protected by the constitutional, statutory, and/or 

common law privacy rights of the Plan beneficiaries.  The State Defendants further object 

to the Request to the extent that it seeks documents not within the possession, custody, and 

control of the Arizona Department of Administration.  Subject to and without waiving the 

foregoing objections, the State Defendants respond as follows:  

The State Defendants do not have possession, custody, or control of responsive 

documents prior to 2013.  The State Defendants will produce non-privileged documents 

responsive to Request For Production No. 7 in the possession, custody, and control of the 

Arizona Department of Administration.   

REQUEST FOR PRODUCTION NO. 8:  All documents or communications you intend 

to rely on at trial.  

RESPONSE TO REQUEST FOR PRODUCTION NO. 8:  The State Defendants object 

to Request for Production No. 8 on the ground that it is not yet the time for identifying the 

State Defendants’ exhibits for trial and discovery is still ongoing.  Subject to and without 
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waiving the foregoing objections, the State Defendants respond as follows:  

The State Defendants have already produced documents responsive to Request For 

Production No. 8 in the possession, custody, and control of the Arizona Department of 

Administration.  The State Defendants reserve the right to supplement this response as 

discovery progresses.  

REQUEST FOR PRODUCTION NO. 9:  Please produce all documents supporting Your 

responses to Plaintiff’s First Set of Interrogatories provided to Defendants on June 5, 2020.   

RESPONSE TO REQUEST FOR PRODUCTION NO. 9:  The State Defendants object 

that Request For Production No. 9 is vague and ambiguous as to what documents “support” 

the State Defendants’ responses.  The State Defendants further object to the Request on the 

ground that it is overbroad, unduly burdensome, oppressive, harassing, and seeks to impose 

unreasonable costs on the State Defendants.  The State Defendants further object that the 

Request seeks documents and communications protected by the attorney-client privilege, 

the doctor-patient privilege, the work product doctrine, deliberative process privilege, and 

other applicable privileges.  The State Defendants further object that the Request seeks 

information protected by the constitutional, statutory, and/or common law privacy rights of 

the Plan beneficiaries.  The State Defendants further object to the Request to the extent that 

it seeks documents not within the possession, custody, and control of the Arizona 

Department of Administration.  Subject to and without waiving the foregoing objections, 

the State Defendants respond as follows:  

The State Defendants have already produced non-privileged documents responsive 

to Request For Production No. 9 in the possession, custody, and control of the Arizona 

Department of Administration.  
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DATED this 21st day of January 2021. 
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Defendants State of Arizona, Andy Tobin, and Paul Shannon (collectively, the “State 

Defendants”) hereby oppose Plaintiff Russell B. Toomey’s Motion to Compel the 

production of documents withheld under the attorney-client privilege (the “Motion”), filed 

May 20, 2021.  

Plaintiff’s Motion misconstrues the facts and law regarding the attorney-client 

privilege and waiver, and is wholly inaccurate regarding the nature of communications at 

issue and the relationship between the Arizona Department of Administration (“ADOA”) 

and the Governor’s Office. The State Defendants have not waived the privilege—

intentionally or unintentionally. Plaintiff incorrectly argues the State Defendants asserted 

an advice of counsel defense through interrogatory responses and deposition testimony. A 

proper reading of the interrogatory responses shows there was no such assertion of a defense 

of advice of legal counsel. Alternatively, Plaintiff argues the State Defendants waived the 

privilege by disclosing the content of legal advice through the deposition testimony of a 

former ADOA employee or through disclosures to the Governor’s Office. Plaintiff fails to 

recognize the powers and duties of Arizona’s Governor under Arizona’s Constitution and 

state law. ADOA and the Governor’s Office easily meet the requirements of the common 

interest doctrine that expands the scope of the attorney-client privilege.  

The attorney-client privilege is important for all clients but is critical for 

governmental entities to seek legal advice without fear of consequences or the apprehension 

of disclosure. However, Plaintiff’s argument puts the State Defendants in a no-win situation. 

Plaintiff suggests that because the State Defendants acknowledge they wanted to follow the 

law, obtained legal advice, and made a decision addressing new non-discrimination rules 

issued in 2016 under the Affordable Care Act (“ACA”) § 1557,1 that the State Defendants 

broadly waived the attorney-client privilege. However, had the State Defendants not sought 

 
1 ACA § 1557 is codified at 42 U.S.C. § 18116.  
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legal advice about those new rules, Plaintiff certainly would be condemning them for failing 

to do so. Under Plaintiff’s arguments, the State Defendants are damned if they do and 

damned if they don’t. The effect of such reasoning is that government officials will be 

discouraged from seeking legal counsel, which undermines good public policy and the 

purpose of the attorney-client privilege.  

The attorney-client privilege is not overcome. The Court should deny the Motion.  

I. THE COURT SHOULD DENY PLAINTIFF’S MOTION TO COMPEL.  

Parties may obtain discovery about any nonprivileged matter. Fed. R. Civ. P. 

26(b)(1). Nothing in the Federal Rules of Civil Procedure authorizes a party to demand the 

production of privileged documents, but that is what Plaintiff seeks. A party may move the 

Court for an order compelling disclosure or discovery. Fed. R. Civ. Pro. 37. The burden 

falls on the moving party to demonstrate the non-moving party’s objection is unjustified. 

Ocean Garden Prod. Inc. v. Blessings Inc., No. CV-18-00322-TUC-RM, 2020 WL 

4284383, at *2 (D. Ariz. July 27, 2020). As the moving party, Plaintiff further bears the 

burden of identifying (i) the specific documents that are the subject of his motion and (ii) 

why the State Defendants’ assertions of privilege as to those documents are not justified. 

See, e.g., Hawkins v. Winkfield, 219CV1228TLNKJNP, 2021 WL 1193421, *1–2 (E.D. Cal. 

March 30, 2021). Plaintiff fails in both regards. Plaintiff’s Motion does not identify the 

specific documents at issue. See id. (“generalized identification” of the discovery requests 

is insufficient). And Plaintiff fails to demonstrate that there has been any waiver of the 

attorney-client privilege. Moreover, the State Defendants demonstrate herein that they have 

not waived the privilege. 

A. The Attorney-Client Privilege. 

“The attorney–client privilege is the oldest of the privileges for confidential 

communications known to the common law.” Upjohn Co. v. United States, 449 U.S. 383, 

389, 101 S. Ct. 677 (1981) (citing 8 J. Wigmore, Evidence § 2290 (McNaughton rev. 1961). 
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Its purpose is to “encourage full and frank communications between attorneys and their 

clients and thereby promote broader public interest in the observance of law and 

administration of justice.” Id. The privilege is necessary because proper legal assistance can 

only be given when it is free from “consequences or the apprehension of disclosure.” Id. 

(quoting Hunt v. Blackburn, 128 U.S. 464, 470 (1888)).  

The privilege is not restricted to clients who are individuals. It applies to clients that 

are corporations and other entities. Id. at 389–90 (citing United States v. Louisville & 

Nashville R. Co., 236 U.S. 318, 336 (1915)); see also, Commodity Futures Trading Comm’n 

v. Weintraub, 471 U.S. 343, 348 (1985) (inanimate entities can assert the attorney client 

privilege just as an individual can). Government entities are no different. Under Arizona 

law, communications between a lawyer for a governmental entity and that entity’s 

employees or agents are privileged when the communications are for obtaining or providing 

legal advice. A.R.S. § 12-2234(B). Allowing the government to engage in privileged 

communications with legal counsel is important. As the Second Circuit explained, 

In the context of legal advice to government officials, the 
privilege furthers a culture in which consultation with 
government lawyers is accepted as a normal, desirable, and 
even indispensable part of conducting public business. 
Abrogating the privilege undermines that culture and thereby 
impairs the public interest. 
 

Am. C.L. Union v. Nat’l Sec. Agency, 925 F.3d 576, 589 (2d Cir. 2019) (internal quotations 

omitted). The privilege applies with “special force” in the government context because the 

privilege encourages government officials formulating policies in the public interest to 

consult with counsel. Modesto Irrigation Dist. v. Gutierrez, 1:06-CV00453 OWWDLB, 

2007 WL 763370 (E. D. Cal. Mar. 9, 2007).  

The privilege is not absolute. There are conditions where the privilege can be 

overcome including when advice of counsel is used as an affirmative defense, or when the 

privileged is waived through disclosure. Neither of those has happened in this case.  
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B. State Defendants Have Not Asserted An Advice of Counsel Defense.  

Plaintiff argues that the attorney-client privilege is overcome because the State 

Defendants have asserted the “advice of counsel defense.” This is not accurate. The State 

Defendants have not asserted advice of counsel as an affirmative defense in its Answer to 

the Amended Complaint. (Doc. 89 at 27:9–29:9.) The advice of counsel defense need not 

be asserted in a pleading, but it must be done through some affirmative act by a party to the 

case. U.S. v. Amlani, 169 F.3d 1189, 1195 (9th Cir. 1999). A court must examine whether 

the party, “through this affirmative act,” puts the privileged information at issue. Id.  

1. Interrogatory Responses Did Not Waive the Privilege.  

Plaintiff claims the State Defendants affirmatively asserted an advice of counsel 

defense in responses to Interrogatory Nos. 1, 4, and 7. (Doc. 195 at 4:2-7.) As discussed 

below, the State Defendants did not affirmatively assert an advice of counsel defense nor 

did they imply one in any of those responses. 

“In general, disclosing that legal counsel was consulted, the subject about which 

advice [was] received, or that action was taken based on that advice, does not necessarily 

waive the privilege protection.” Melendres v. Arpaio, No. CV-07-2513-PHX-GMS, 2015 

WL 12911719, at *3 (D. Ariz. May 14, 2015). In their interrogatory responses, the State 

Defendants disclosed that legal counsel was consulted and the subject for which advice it 

received. (Doc. 195-3, Ex. 3 at 3, 5, 7-8.) That is insufficient to waive the privilege. The 

State Defendants did not state: (i) what the legal advice was; (ii) whether there was any 

recommendation from legal counsel; (iii) whether they relied upon legal counsel’s advice; 

(iv) whether actions were based on or justified by legal advice; or (v) what attorneys gave 

legal advice—whether outside legal counsel, in-house counsel at ADOA or the Governor’s 

Office, or the Attorney General’s Office. Id. 

In some cases, when the subjective intent of the of a party is at issue, a party may 

waive the privilege by stating that its decision or actions were justified by the legal advice 
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it received. Melendres, 2015 WL 12911719, at *3. Nothing in the interrogatory responses 

indicate that legal advice justified any decision by the State Defendants. (Doc. 195-3, Ex. 3 

at 3, 5, 7-8.) An analysis of the State Defendants’ responses cited by Plaintiff demonstrates 

there was no advice of counsel defense asserted.  

a. Response to Interrogatory No. 1.  

Plaintiff incorrectly suggests the State Defendants asserted advice of counsel defense 

and waived the privilege when explaining why the State Health Plan does not cover gender 

reassignment surgery. (Doc. 195-3, Ex. 3. at 4:4-14.) The State Defendants did not put the 

legal advice they received at issue, but only stated what the law was at the time of the 

decision to expand transgender benefits while continuing to exclude surgeries. The State 

Defendants did not state what the legal advice was and did not even state that they relied on 

advice from legal counsel. The State Defendants further stated that the legal advice received 

is privileged. (Id. at 3:17-18.) This was an assertion of the privilege, not a waiver.  

Plaintiff wants the privileged communication in hopes of showing discriminatory 

intent. Plaintiff’s desire does not make the privileged communications discoverable. 

Plaintiff and the Court need only consider the facts stated in the response to the 

Interrogatory regarding the status of the law that provided a backdrop to the State 

Defendants’ consideration of changes to the Health Plan. At that time (in 2016), health plans 

were not required under Title VII of the Civil Rights Act or the Equal Protection Clause to 

cover transgender benefits. Discrimination on the basis of sex under Title VII or Equal 

Protection did not include transgender status. State Defendants’ 2016 decision to expand 

coverage but keep the exclusion for “gender reassignment surgery” came four years prior 

to the Supreme Court’s decision in Bostock v. Clayton County, Georgia, 140 S. Ct. 1731 

(2020). Even Bostock was not dispositive on the issue of transgender benefit coverage.2  

 
2 Id. at 1741 (Alito, J., dissenting) (“Healthcare benefits may emerge as an intense 
battleground under the Court’s holding.”). 
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ADOA reviewed and expanded coverage for transgender services shortly after new 

rules had been issued by the Office of Civil Rights (“OCR”) of the United States 

Department of Health and Human Services (“HHS”). HHS issued a final rule implementing 

non-discrimination provisions under § 1557 on May 18, 2016 (the “2016 Rules”).3 Notably, 

the 2016 Rules prohibited entities subject to the rules from including categorical exclusions 

or limitations for health services related to “gender transition.” 45 CFR § 92.207(b)(4) 

(2016). However, the 2016 Rules did not affirmatively require coverage of any particular 

procedure or treatment for gender transition-related care. Id. at § 92.207(d) (“Nothing in 

this section is intended to determine, or restrict a covered entity from determining, whether 

a particular health service is medically necessary or otherwise meets applicable coverage 

requirements in any individual case”). Further, even if the 2016 Rules required that all 

transition-related surgeries be covered, they were then being challenged in court to 

determine if they were valid or whether they exceeded what is meant by “on the basis of 

sex” under the law.  

The language of § 1557 is concise. Regarding discrimination on different bases, 

§ 1557 incorporates different federal discrimination laws. See 42 U.S.C. § 18116 (A). For 

discrimination on the basis of sex, § 1557 incorporates Title IX of the Education 

Amendments of 1972 (20 U.S.C. § 1681 et seq.). Id.4 Challenges to the validity of the 2016 

Rules occurring when the State Defendants were considering changes to the State Health 

Plan focused on whether the 2016 Rules improperly exceeded the scope of what is meant 

by discrimination on the basis of sex in Title IX.5  

 
3 See, Nondiscrimination in Health Programs and Activities, 81 Fed. Reg. 96, 31376 (May 
18, 2016) (codified at 45 C.F.R. pt. 92).  
4 Section 1557 does not incorporate Title VII of the Civil Rights Act to define discrimination 
“on the basis of sex.”  
5 The purpose of Title IX, when passed into law in 1972, was to establish equal educational 
opportunities for women and men. Lothes v. Butler Cnty. Juvenile Rehab. Ct., 243 Fed. 
App’x. 950, 955 (6th Cir. 2007). Discrimination on the basis of sex under Title IX originally 
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On December 31, 2016, the United States District Court for the Northern District of 

Texas granted a motion for preliminary injunction enjoining HHS from enforcing § 1557 

prohibitions against discrimination on the basis of gender identity because the definition of 

sex under the 2016 Rules exceeded the scope of Title IX. Franciscan All., Inc. v. Burwell, 

227 F. Supp. 3d 660, 696 (N.D. Tex. 2016). This case and related motions were pending 

when the ADOA was evaluating how it would address § 1557. In fact, the day after Texas 

District Court’s ruling, the State Health Plan expanded transgender benefits to include 

hormone and counseling treatment, effective January 1, 2017.6 

There has continued to be uncertainty regarding the validity and enforcement of 

§ 1557. HHS issued new rules under § 1557 on June 19, 2020. See Nondiscrimination in 

Health and Health Education Programs or Activities, Delegation of Authority, 85 Fed. Reg. 

37,160 (June 19, 2020). A few months later, the Federal District Court for the Eastern 

District of New York issued a preliminary injunction against the enforcement of those new 

rules. Walker v. Azar, No. 20CV2834FBSMG, 2020 WL 4749859, at *10 (E.D.N.Y. Aug. 

17, 2020). Only recently (May 10, 2021), HHS announced that OCR would begin enforcing 

§ 1557 and Title IX’s prohibition on discrimination based on sex including discrimination 

 
meant male and female under traditional binary concepts of sex that is consistent with a 
person’s birth or biological sex. Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1222 (10th 
Cir. 2007). For many years, including shortly prior to the ADOA’s decision to modify the 
Exclusion, courts held that discrimination on the basis of gender identity was not covered 
by Title IX. See e.g., Johnston v. Univ. Pittsburgh, 97 F.Supp. 3d 657 (W.D. Penn 2015).  
6 Other cases challenging the meaning of “on the basis of sex” under Title IX were also 
occurring in 2016 when the State Defendants were considering changes to the Exclusion. 
On August 21, 2016, the Federal District Court for the District of Northern Texas issued a 
preliminary injunction enjoining the Department of Education from enforcing guidance it 
had issued regarding transgender student access to school facilities including restrooms. 
Texas v. United States, 201 F. Supp. 3d 810, 836 (N.D. Tex. 2016). The guidance, which 
included gender identity under Title IX protections against discrimination on the basis of 
sex, exceeded the scope and plain meaning of Title IX. Id. at 832-33. (“It cannot be disputed 
that the plain meaning of the term sex as used in § 106.33 when it was enacted . . . following 
passage of Title IX meant the biological and anatomical differences between male and 
female students as determined at their birth.”).  
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on the basis of gender identity.7  

In summary, regarding the State Defendants’ response to Interrogatory No. 1, it only 

explained the context behind the State Defendants’ 2016 decision as to the scope of their 

obligations. The State Defendants did not assert an advice of counsel defense, did not state 

what the legal advice was, did not indicate from whom any advice was received, and did 

not even state that they relied on advice from legal counsel. There was no waiver. Plaintiff’s 

unexplained skepticism of the “State Defendants’ actual understanding of the legality of the 

Exclusion” is no basis to force a governmental entity to divulge privileged communications. 

(Doc. 195 at 4, n. 2.) Plaintiff’s logic would leave the attorney-client privilege susceptible 

to the unchecked skepticism of litigants or their counsel. 

b. Response to Interrogatory No. 4. 

Plaintiff next asserts that when the State Defendants identified persons who 

participated in “formulating, adopting, maintaining, reviewing, approving or deciding to 

continue” the Exclusion, the State Defendants somehow waived the privilege because three 

of the six people identified were lawyers. The notion is baseless. Plaintiff would have the 

Court hold that a waiver of privileged communications occurs whenever a party 

acknowledges that a lawyer was present at a meeting. This simply undercuts the privilege 

entirely since privileged communications can only occur when the conversation at issue 

involved the lawyer and his or her client. Indeed, if there were no lawyers listed as being 

present at the meeting, Plaintiff would have undoubtedly argued that the State Defendants 

were negligent in making a decision about the 2016 Rules without the assistance of lawyers 

and would have accused the State Defendants of discriminatory intent for not consulting 

with lawyers about the scope of their obligations. There was no statement in the 

 
7 See https://www.hhs.gov/about/news/2021/05/10/hhs-announces-prohibition-sex-
discrimination-includes-discrimination-basis-sexual-orientation-gender-identity.html (last 
visited June 1, 2021).  
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interrogatory response about any legal advice.  

Interrogatory No. 4 was also a compound question. A person listed could have been 

involved in reviewing the Exclusion, but might not have been involved in any other way 

such as formulating, adopting, maintaining, approving, or deciding anything about the 

Exclusion. Plaintiff’s clearly overreaching argument is no basis for the Court to determine 

the State Defendants waived the privilege.  

c. Response to Interrogatory No. 7.  

Plaintiff argues that the State Defendants asserted an advice of counsel defense and 

thereby waived the attorney-client privilege by noting that the State Defendants 

“considered” two memos regarding § 1557. One memo was from outside legal counsel and 

the other was a memo to legal counsel at the Governor’s Office about the memo from 

outside legal counsel. (Doc. 195-3, Ex. 3 at 7:17–8:1.) The State Defendants did not disclose 

any legal advice contained therein, did not indicate there was a recommendation from legal 

counsel, and did not state that the State Defendants relied on any advice of legal counsel. 

(Id.) The input of outside legal counsel was only described as a summary concerning 

implications of § 1557 and transgender coverage requirements. (Id.) The response only said 

the State Defendants “considered” counsel’s summary among various other information 

ADOA gathered, including information from insurers and other entities regarding their 

experience providing transgender benefits. (Id.) The only other reference to the identified 

communications was that they are covered by the attorney-client privilege. (Id. at 7:22-23.) 

This was an assertion of the privilege—not a waiver. State Defendant’s response to 

Interrogatory No. 7 is no basis for the Court to determine that the State Defendants have 

asserted an advice of counsel defense and no reason to conclude the State Defendants 

waived the privilege.  

C. Deponent Testimony Did Not Waive The Privilege.  

Plaintiff next argues that deposition testimony of two deponents were affirmative 
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acts by a party resulting in the assertion of the advice of counsel defense and the waiver of 

the privilege. This is wrong for two reasons.  

1. Deponents Had No Authority To Waive Attorney-Client Privilege. 

When the client at issue is a corporation or other entity, only those in authority to 

speak for the entity can assert or waive the privilege. Commodity Futures Trading Com’n 

v. Weintraub, 471 U.S. 343, 348 (1985). Inanimate entities do not speak directly to lawyers, 

but act through their agents. Id. Likewise, entities cannot directly assert or waive a privilege, 

but may do so through individuals “empowered to act on behalf of” the entity. Id.8 Those 

without authority to speak on behalf of an entity cannot waive the privilege. Id. As the 

United States Supreme Court explained, 
 
[W]hen control of a corporation passes to new management, 
the authority to assert and waive the corporation’s attorney-
client privilege passes as well. New managers installed as a 
result of a takeover, merger, loss of confidence by 
shareholders, or simply normal succession, may waive the 
attorney-client privilege with respect to communications made 
by former officers and directors. Displaced managers may not 
assert the privilege over the wishes of current managers, even 
as to statements that the former might have made to counsel 
concerning matters within the scope of their corporate duties. 
 

Id. at 349.  

No statement by Scott Bender or former ADOA employee Marie Isaacson can waive 

the privilege because neither of them have authority to speak on behalf of Defendants Andy 

Tobin or Paul Shannon in their official capacities or on behalf of Defendant State of 

Arizona. Director Tobin and Mr. Shannon can speak for themselves in their official 

capacities, and neither Ms. Isaacson as a former ADOA employee (Declaration of Ryan 

Curtis (“Curtis Decl.”), Ex. 14 at 87:19–88:9, filed concurrently, incorporated by reference), 

nor Mr. Bender as a benefits manager (Curtis Decl., Ex. 15 at 16:20–17:12) has authority 

 
8 As discussed above, governmental entities are not different than corporations or other 
entities when it comes to the attorney-client privilege.  
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to speak on behalf of the State of Arizona.  

 Plaintiff relies almost exclusively on testimony given by former ADOA employee 

Marie Isaacson. Ms. Isaacson retired from State employment in 2018. (Curtis Decl., Ex. 14 

at 87:19–88:9.) When she testified at her deposition on March 26, 2021, she was a former 

employee and had no authority to speak on behalf of the State Defendants. She could not 

waive the privilege any more than she could assert the privilege. Smith v. Ergo Sols., LLC, 

No. CV 14-382 (JDB), 2017 WL 2656096, at *4 (D.D.C. June 20, 2017). “[A]ny privilege 

that exists as to a corporate officer’s role and functions within a corporation belongs to the 

corporation and not the officer.” U.S. v. Graf, 610 F.3d 1148, 1159 (9th Cir. 2010) (quoting 

Matter of Bevill, Bresler & Schulman Asset Mgmt. Corp., 805 F.2d 120, 124 (3d Cir. 1986)). 

This all means that after Ms. Isaacson left ADOA, she had no authority to speak on behalf 

of ADOA. Any authority she had to waive the privilege ended when she left ADOA.  

2. No Statements By Deponents Asserted An Advice of Counsel 
Defense.  

 

Even if Ms. Isaacson or Mr. Bender had authority to waive the attorney-client 

privilege, nothing they said during their depositions asserted an advice of counsel defense 

or waived the privilege. The Motion mischaracterizes deposition testimony, describing Ms. 

Isaacson’s and Mr. Bender’s testimony as stating that “legal advice” and “advice about what 

ADOA was required or not required to cover was the primary basis of ADOA’s decision.” 

(Doc. 195 at n.4.) The referenced deposition testimony, however, does not contain any 

reference to “legal advice” or even “advice.” (Doc. 195-3, Ex. 6 at 31:8-13); (Doc. 195-3, 

Ex. 7 at 167:12–168:3.) 

 Moreover, despite Mr. Bender sitting through a full day of deposition questions, 

Plaintiff only referred to a few lines of Mr. Bender’s deposition transcript to suggest he 

asserted an advice of counsel defense on behalf of the State Defendants. (Doc. 195-3, Ex. 7 

at 167:12–168:3.) Mr. Bender testified, regarding the reasons for maintaining the Exclusion, 
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that “I believe there are several reasons, one being cost and the other being we didn’t feel it 

was required for us to include -- or to eliminate the exclusion . . . .” (Id. (emphasis added).) 

Mr. Bender made no reference to legal advice or anything definitive about the laws at issue. 

He only said ADOA felt it was not required to cover reassignment surgery. Mr. Bender, 

recalling in 2021, beliefs and feelings he may have had five years prior in 2016 about what 

level of transgender benefits had to be covered is no basis to find that the privilege is waived.  

D. The Privilege Was Not Waived Based On Any Voluntary Disclosure.  

 Plaintiff’s final alternate argument is that the privilege was waived based on 

voluntary disclosures. First, Plaintiff again asserts that Ms. Isaacson volunteered the content 

of legal advice during her deposition and thereby waived the privilege for all 

communications under that subject matter. Second, Plaintiff argues that the privilege was 

waived by Ms. Isaacson providing a copy of a legal memo the ADOA had received from 

outside legal counsel to the Governor’s Office. Both of these arguments are flawed.   

1. Only Parties Can Waive The Privilege.  

Plaintiff once again turns to deposition testimony by Ms. Isaacson to argue that she 

waived the privilege by divulging the content of the advice of legal counsel.9 Plaintiff’s 

argument is again flawed because Ms. Isaacson is not a party.  

First, Plaintiff repeatedly mischaracterizes Ms. Isaacson’s deposition testimony to 

argue that she disclosed “the content” and “the substance of the legal advice provided to 

State Defendants regarding the Exclusion.” The deposition testimony attached to Plaintiff’s 

Motion does not support these assertions. Plaintiff states, for example, “Ms. Isaacson 

disclosed the content of this legal advice to Ms. Christina Corieri, a representative of the 

Governor’s Office, in telephone calls.” (Doc. 195 at 6:11-13.) Ms. Isaacson actually 

testified, however, not that she disclosed the content of the legal advice to Ms. Corieri, but 

 
9 Plaintiff makes no reference to any deposition testimony Mr. Bender gave that divulged 
the content of legal advice ADOA received regarding the Exclusion.  
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that she simply shared the fact that ADOA engaged legal counsel to research the legal 

requirements. (Curtis Decl., Ex. 14 at 42:6-18.) Plaintiff later characterizes Ms. Isaacson as 

“forthrightly disclos[ing] some of the content of legal advice received by State Defendants 

regarding the legality of the Exclusion . . . without prompting from the examining counsel.” 

(Doc. 195 at 13:11–15.) Yet the cited portion of Ms. Isaacson’s testimony, which was made 

in response to questions from examining counsel, does not reference legal advice. (Doc. 

195-3, Ex. 6 at 19:6–24.) 

Second, as Plaintiff noted, “[t]he Ninth Circuit has adopted a three-prong test to 

evaluate whether a party has waived the attorney-client privilege.” (Doc. 195 at 8:10-13 

(emphasis added).) The first prong is that “the court considers whether the party is asserting 

the privilege as the result of some affirmative act.” Amlani, 169 F.3d at 1195 (emphasis 

added). Ms. Isaacson is not a party and was not affiliated with any party once she retired in 

2018. She cannot waive the privilege on behalf of a party.  

Plaintiff cites to numerous cases as examples of waiver of the privilege. In each of 

those cases, parties, who held the privilege, took some action to waive the privilege. Amlani, 

169 F.3d at 1191 (criminal defendant and party to the case, Altaf Amlani, waived the 

privilege); Chevron Corp. v. Pennzoil Co., 974 F.2d 1156, 1163 (9th Cir. 1992) (defendant 

and party Pennzoil waived the privilege); Weil v. Investment/Indicators, Research and 

Management, Inc., 647 F.2d 18, 7 (9th Cir. 1981) (“We conclude, therefore, that the Fund 

[Investment/Indicators] has waived its attorney-client privilege”); Melendres v. Arpaio, No. 

CV-07-2513-PHX-GMS, 2015 WL 12911719, at *2 (D. Ariz. May 14, 2015) (“Defendant 

Sheriff Arpaio implicitly invoked the defense of advice of counsel by testifying that he had 

delegated MCSO’s compliance with Preliminary Injunction to “counsel and relied on them 

to abide by this order”); State Farm Mut. Auto. Ins. Co., v. Lee, 13 P.3d 1169 (Ariz. 2011) 

(“State Farm implicitly asserted the advice of counsel as a defense when it made its claim 

of good-faith conduct turn on its legal research.”); U.S. v. Sanmina Corporation, 958 F.3d 
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1107, 1125 (9th Cir. 2020) (“Sanmina waived the attorney-client privilege when it disclosed 

the Attorney Memos to DLA Piper”); Hernandez v. Tanninen, 604 F.3d 1095, 1100 (9th 

Cir. 2010) (“the district did not clearly err by concluding that Hernandez waived both 

privileges as they pertained to the conspiracy claim”).  

Plaintiff has cited to no authority in which a non-party witness, including a witness 

who is a former employee, could waive the attorney-client privilege for her former 

employer. Plaintiff never addresses the fact Ms. Isaacson is a non-party former employee 

who cannot waive the privilege even though the State Defendants provided contrary 

authorities to Plaintiff by email on May 10, 2021. (Doc. 195-3, Ex. 12 at p. 2.) 

2. Communications With the Governor’s Office Are Attorney-Client 
Privileged Under the Common Interest Doctrine.  

 

Plaintiff next argues that the State Defendants waived the attorney-client privilege 

by disclosing legal research they received from their counsel to the Governor’s Office. 

Voluntary disclosure to a third party will generally defeat privilege claims. Sanmina Corp., 

968 F.3d at 1116. However, Plaintiff’s arguments fail to consider the relationship between 

ADOA and the Governor’s Office.  

The Governor has the power and duty under the Arizona Constitution and State law 

to transact all executive business with the officers of Arizona’s government and to supervise 

the official conduct of all executive officers. See A.R.S. Const. Art. 5 § 4; A.R.S. § 41-

101(A)(1). The Governor appoints the director of ADOA. A.R.S. § 41-701. Suggesting that 

sharing legal advice ADOA receives about the State Health Plan with the Governor’s Office 

waives the attorney-client privilege is comparable to suggesting that the United States 

Secretary of State waives any privilege by sharing information with the White House. While 

ADOA and the Governor’s Office are separate entities and have their own legal counsel for 

different matters, that does not mean (as Plaintiff suggests) they are unrelated parties with 

incongruent interests that defeat the common interest doctrine.  
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The common interest doctrine allows ADOA to share legal advice it receives related 

to the State Health Plan with the Governor’s Office. The attorney-client privilege covers 

“common interest” situations and provides “an exception to ordinary waiver rules designed 

to allow attorneys for different clients pursuing a common legal strategy to communicate 

with each other.” In re Pac. Pictures Corp., 679 F.3d 1121, 1129 (9th Cir. 2012). The 

common interest privilege is not limited to “joint defense” situations “or even situations in 

which litigation has commenced.” See, e.g., U.S. v. Gonzalez, 669 F.3d 974, 978 (9th Cir. 

2012) (holding that common interest agreement “may be implied from conduct and 

situation, such as attorneys exchanging confidential communications from clients who are 

or potentially may be codefendants or have common interests in litigation”) (emphasis 

added); see also, e.g., id. at 980 (noting that there is no requirement that parties asserting a 

common interest privilege be defendants in the same action, explaining that “parties in 

separate actions might nonetheless have reasons to work together toward a common 

objective, and there is no requirement that actual litigation even be in progress”). 

Moreover, the “common interests” to which the privilege extends are not limited to 

“legal” interests, but may also be “factual or strategic in character.” See RESTATEMENT 

(THIRD) OF THE LAW GOVERNING LAWYERS § 76, cmt. e; see also, e.g., Hunydee 

v. U.S., 355 F.2d 183, 185 (9th Cir. 1965) (affirming that communications may be protected 

by the common interest privilege, “even though exchanged between attorneys . . . to the 

extent they concern common issues and are intended to facilitate representation in possible 

subsequent proceedings”) (emphasis added). Because the need to protect the free flow of 

information from client to attorney logically exists whenever multiple parties share a 

common interest about a legal matter, courts have extended the joint defense or common 

interest doctrine to numerous relationships among different parties. In re Grand Jury 

Subpoenas, 89-3 & 89-4, John Doe 89-129, 902 F.2d 244, 249 (4th Cir. 1990). This includes 

parties to potential litigation. Gonzales, 669 F.3d at 980 (“there is no requirement that actual 
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litigation even be in progress”); see also United States v. Schwimmer, 892 F.2d 237, 243–

44 (2d Cir. 1989) (“it is therefore unnecessary that there be actual litigation in progress for 

the common interest rule of the attorney-client privilege to apply”). It also includes related 

governmental agencies “engaged in a common effort” to fulfill their legal obligations. See 

Modesto Irrigation Dist., 2007 WL 763370 at *16. 

Plaintiff argues that there is no evidence of any potential litigation surrounding 

communications between ADOA and the Governor’s Office at the time of the disclosure. 

This is incorrect.  

First, as noted above, there were numerous legal challenges to the 2016 Rules 

occurring when the State Defendants were considering changes to the State Health Plan.  

Second, litigation against health plans seeking coverage for transgender benefits 

under § 1557 was not some remote possibility, but was a likelihood the State Defendants 

had to consider. On June 6, 2016, a transgender man and employee of Dignity Health’s 

Chandler Regional Medical Center in Arizona filed suit against his employer under Title 

VII and § 1557 seeking coverage to treat his gender dysphoria.10  

Third, and perhaps most importantly, the Court only needs to consider that litigation 

did in fact occur—this very case. ADOA and the Governor’s Office are right now involved 

in the litigation brought by Plaintiff with respect to the Exclusion. ADOA’s Director and its 

Acting Assistant Director of the Benefits Services Division are Defendants in this case and 

Plaintiff has subpoenaed the Governor’s Office seeking evidence to use in this case. (Doc. 

161 (Plaintiff’s Notice of Subpoena to the Governor’s Office)). The State Defendants also 

understand Plaintiff may be filing a third Motion to Compel, this time against the 

Governor’s Office. It is certainly understandable that ADOA and the Governor’s Office had 

a common interest, that would have involved considerations about possible litigation, when 

 
10 Robinson v. Dignity Health d/b/a Chandler Regional Medical Center, Case No. 4:16-cv-
03035 (N.D. Calif. Filed June 6, 2016) 
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exchanging information in 2016 about transgender benefits.  

Plaintiff seems to be suggesting ADOA and the Governor’s Office should have to 

demonstrate they had a common interest in this very suit (filed on January 23, 2019 (Doc. 

1)) when exchanging information in 2016. (Doc. 195 at 12:16-19.) Plaintiff’s argument 

makes no sense. Plaintiff also makes misleading references to testimony by Ms. Isaacson 

who confirmed she had prior discussions with the Governor’s Office that were not about 

this lawsuit and that she did not specifically discuss costs of litigation. (Doc. 195-3, Ex. 6 

at 72:16–25; 179:24–180:1.) Neither of those statements indicates there was no 

consideration about potential litigation.  

There was no disclosure through deposition testimony by Ms. Isaacson or to the 

Governor’s Office that waived the important privilege.  

E. Plaintiff’s Motion Fails To State What Documents Plaintiff Demands.  

Plaintiff’s Motion is further flawed because it does not identify which documents 

Plaintiff seeks to compel. Plaintiff makes reference to 85 documents on the State 

Defendants’ privilege log dated May 10, 2021, but Plaintiff never identifies which of those 

documents he purports was improperly withheld. Even if there was a waiver of the attorney-

client privilege (there was not), Plaintiff has not explained to which documents such a 

waiver would apply. Plaintiff’s failure makes it impossible for the State Defendants to 

properly oppose the Motion or for the Court to grant it. 

II. CONCLUSION. 

For the foregoing reasons, the attorney-client privilege and the common interest 

doctrine apply to the withheld documents. The Court should deny Plaintiff’s Motion to 

Compel. Alternatively, the Court should review the individual documents that are the 

subject of the Motion to determine which are still privileged and only order disclosure of 

those that are not.  
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DATED this 3rd day of June, 2021. 
 
 FENNEMORE CRAIG, P.C. 

By:   s/ Ryan Curtis 
Timothy J. Berg 
Amy Abdo 
Ryan Curtis 
Shannon Cohan 
Attorneys for Defendants State of 
Arizona, Andy Tobin, and Paul 
Shannon  

 
18456665  
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Timothy J. Berg (No. 004170) 
Amy Abdo (No. 016346) 
Ryan Curtis (No. 025133) 
Shannon Cohan (No. 034429) 
2394 E. Camelback Road, Suite 600 
Phoenix, Arizona  85016 
Telephone:  (602) 916-5000 
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Email:  amy@fennemorelaw.com 
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Attorneys for Defendants 
State of Arizona, Andy Tobin, and Paul Shannon

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Russell B. Toomey,

Plaintiff, 

v. 

State of Arizona, et al.

Defendants. 

No. 4:19-cv-00035

DECLARATION OF RYAN CURTIS 
IN SUPPORT OF DEFENDANTS 
STATE OF ARIZONA’S, ANDY 
TOBIN’S, AND PAUL SHANNON’S 
OPPOSITION TO PLAINTIFF’S 
(SECOND) MOTION TO COMPEL  

I, Ryan Curtis, submit this declaration under penalty of perjury pursuant to 28 U.S.C. 

§ 1746 and declare as follows:  

1. I am a Director at Fennemore Craig, P.C., am licensed to practice law in the 

State of Arizona, and am lead counsel for Defendants State of Arizona, Andy Tobin, and 

Paul Shannon (collectively, the “State Defendants”). 

2. I submit this declaration in support of the State Defendants’ Opposition to 

Plaintiff’s (Second) Motion to Compel, filed concurrently.   

3. I base this declaration on my personal knowledge and on information obtained 

in the course of the above-captioned matter.  
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4. Attached as Exhibit 14 is a true and correct copy of excerpts of the Marie 

Isaacson Deposition Transcript, dated March 26, 2021.  

5. Attached as Exhibit 15 is a true and correct copy of excerpts of the Scott 

Bender Deposition Transcript, dated March 31, 2021. 

I declare under penalty of perjury that the foregoing is true and correct.   

EXECUTED this 3rd day of June, 2021. 

By:   
Ryan Curtis 

18477224  
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Russell B. Toomey,

Plaintiff,
v.

State of Arizona;  Arizona Board of Regents,
d/b/a University of Arizona, a governmental
body of the State of Arizona; et al., 

Defendants.
_____________________________________

)
)
)
)
)
)
)
)
)
)
)

CV 19-0035-TUC-RM (LAB)

ORDER

   Pending before the court is the plaintiff’s motion, filed on May 20, 2021, to compel

production of documents.  (Doc. 195)  The defendants State of Arizona, Andy Tobin, and Paul

Shannon (“the State Defendants”) filed a response on June 4, 2021.  (Doc. 202)  The plaintiff,

Russell B. Toomey, filed a reply on June 10, 2021.  (Doc. 205)

Toomey served on the State Defendants his First Request for Production on December

8, 2020.  (Doc. 195)  “Request Nos. 1, 3, and 9 specifically sought documents and information

concerning the [State’s health insurance plan] Exclusion [for gender reassignment surgery] and

the decision-making behind it.”  (Doc. 195, p. 4)  The State Defendants withheld 85 documents

on the basis of attorney-client privilege.   Id.  In the pending motion, Toomey seeks an order

from this court compelling production of those documents. 

The motion will be granted.  The State Defendants maintain that the Exclusion is not the

product of intentional discrimination.  It exists, they say, because they were advised by counsel

that it is legal and nothing in the law requires the State’s health insurance plan to cover gender

reassignment surgery.  By allegedly relying on this legal advice as evidence that they harbored
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no discriminatory intent, the State Defendants have waived by implication the attorney-client

privilege as to that advice.  The court does not reach Toomey’s alternate arguments.

Discussion

The plaintiff in this action, Russell B. Toomey, is an associate professor employed at the

University of Arizona.  (Doc. 86, p. 5) (Amended Complaint)  He receives health insurance

from a self-funded health plan (“the Plan”) provided by the State of Arizona.  (Doc. 86, pp. 3,

8)  The Plan generally provides coverage for medically necessary care.  (Doc. 86, p. 8)  There

are coverage exclusions, however, one of which is for “gender reassignment surgery” (“the

Exclusion”).  (Doc. 86, p. 9)  

Toomey is a transgendered man.  (Doc. 86, p. 9)  “[H]e has a male gender identity, but

the sex assigned to him at birth was female.”  (Doc. 86, p. 9)  Toomey has been living as a male

since 2003.  (Doc. 86, p. 9)  His treating physicians have recommended that he receive a

hysterectomy as a medically necessary treatment for his gender dysphoria.  (Doc. 86, p. 9)

Toomey sought medical preauthorization for a total hysterectomy, but he was denied under the

Plan’s exclusion for gender reassignment surgery.  (Doc. 86, p. 10)

On January 23, 2019, Toomey brought the pending class action in which he argues the

Plan’s Exclusion is sex discrimination under Title VII of the Civil Rights Act of 1964 and a

violation of the Equal Protection Clause of the Fourteenth Amendment.  (Doc. 1);  (Doc. 86)

This action is currently in the discovery stage.  On December 8, 2020, Toomey served

his First Request for Production on the State Defendants seeking documents calculated to reveal

the reason why the Plan contains an exclusion for gender reassignment surgery.  (Doc. 195, p.

4)  The State Defendants produced a privilege log identifying 85 documents withheld “on the

basis of attorney-client privilege.”  (Doc. 195, p. 4)  

In the pending motion, Toomey moves to compel the production of these documents

pursuant to Fed.R.Civ.P.37(a)(3)(B).  (Doc. 195, p. 2);  see also LRCiv 37.1  He asserts that the

State Defendants implicitly waived the attorney-client privilege “by asserting and relying on

Case 4:19-cv-00035-RM-LAB   Document 213   Filed 06/28/21   Page 2 of 6Case: 21-71312, 10/04/2021, ID: 12247286, DktEntry: 1-3, Page 409 of 466
(448 of 507)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
- 3 -

legal advice as a defense to the charge that discriminatory intent . . . motivat[ed] their decision

to maintain the Exclusion, effectively placing this legal advice at issue.”  (Doc. 195, p. 3)  He

further argues that the State Defendants waived the privilege by sharing that legal advice with

the  Governor’s office and himself.  (Doc. 195, pp. 3-4)

In general, “[p]arties may obtain discovery regarding any nonprivileged matter that is

relevant to any party’s claim or defense and proportional to the needs of the case, considering

the importance of the issues at stake in the action, the amount in controversy, the parties’

relative access to relevant information, the parties’ resources, the importance of the discovery

in resolving the issues, and whether the burden or expense of the proposed discovery outweighs

its likely benefit.”  Fed. R. Civ. P. 26(b)(1).

Pursuant to Fed. R. Civ. P. 37(a)(3)(B)(iv),  “A party seeking discovery may move for

an order compelling . . . production . . . if . . .  a party fails to produce documents.”  In this case,

the State Defendants resist production of 85 documents based on the attorney-client privilege.

“The party asserting an evidentiary privilege has the burden to demonstrate that the privilege

applies to the information in question.” Tornay v. United States, 840 F.2d 1424, 1426 (9th

Cir.1988)  (construing the attorney-client privilege).  Where, as here, federal law provides the

rule of decision, the contours of an evidentiary privilege are governed by federal common law.

Fed. R. Evid. 501. 

“The attorney-client privilege protects confidential communications between attorneys

and clients, which are made for the purpose of giving legal advice.”  United States v. Sanmina

Corp., 968 F.3d 1107, 1116 (9th Cir. 2020).  “Whether information is covered by the

attorney-client privilege is determined by an eight-part test: (1) Where legal advice of any kind

is sought (2) from a professional legal adviser in his capacity as such, (3) the communications

relating to that purpose, (4) made in confidence (5) by the client, (6) are at his instance

permanently protected (7) from disclosure by himself or by the legal adviser, (8) unless the

protection be waived.”  Id.  In this case, the parties dispute only element (8) –  the issue of

waiver.
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Waiver may be express or implied.  An express waiver “occurs when a party discloses

privileged information to a third party who is not bound by the privilege, or otherwise shows

disregard for the privilege by making the information public.”  Id. at 1117.  “In contrast, waiver

by implication, or implied waiver, is based on the rule that a litigant waives the attorney-client

privilege by putting the lawyer’s performance at issue during the course of litigation.”  Id.

“Waivers by implication rest on the ‘fairness principle,’ which is often expressed in terms of

preventing a party from using the privilege as both a shield and a sword.”  Id.  “In practical

terms, this means that parties in litigation may not abuse the privilege by asserting claims the

opposing party cannot adequately dispute unless it has access to the privileged materials.”  Id.

In this case, the State Defendants maintain that the Exclusion is not the product of

intentional discrimination.  It exists in large part, they say, because the State Defendants were

advised that it is legal and nothing in the law requires the Plan to cover gender reassignment

surgery.  By allegedly relying on this legal advice to explain their actions, the State Defendants

have waived by implication their attorney-client privilege as to that advice.  The State

Defendants argue generally that they never raised an “advice of counsel defense.”  The record,

however, indicates otherwise.

In their answer to Toomey’s interrogatories, the State Defendants stated that that the Plan

contains the Exclusion, in part, “because the State concluded, under the law, that it was not

legally required to change its health plan to provide such coverage under either Title VII of the

Civil Rights Act or under the Equal Protection clause of the Fourteenth Amendment to the

United States Constitution.”  (Doc. 195, p. 5);  (Doc. 195-3, p. 53)  The State Defendants

explicitly asserted that, “The legal advice that the State received regarding this issue is covered

by the attorney-client privilege.”  (Doc. 195-3, p. 53)  The State Defendants specifically

identified two memoranda, one from Marie Isaacson, dated August 3, 2016, and one from

outside legal counsel Fennimore Craig, P.C., dated July 20, 2016, as documents covered by

attorney-client privilege that were “considered, reviewed, or relied on by Defendants relating
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to the Exclusion.”  (Doc. 195, pp. 5-6)  In their respective depositions1, Marie Isaacson, Director

of the Benefits Service Division of the Arizona Department  of Administration  (ADOA) from

2015-2018, and Scott Bender, Plan Administration Manager of the ADOA from 2015-present,

testified that “the deciding factor” or the “primary reason” for the continuing existence of the

Exclusion was that the law did not require gender reassignment surgery to be covered.  (Doc.

195, p. 6)  Isaacson stated that “We sought legal counsel and that – with the legal counsel’s

recommendation and meeting with the governor’s office there was a decision made – a

conclusion made to cover some services . . . . The counseling and hormone therapy were

covered.  And surgery was not covered.”  (Doc. 195-3, p. 65, depo. p. 19, lns.8-15)  

Toomey cannot adequately dispute this proffered reason for the actions of the State

Defendants, that it was legal, without access to the legal advice that the State Defendants

received.  “Fairness” dictates that they disclose that legal advice to him.  See, e.g, Chevron

Corp. v. Pennzoil Co., 974 F.2d 1156, 1162–63 (9th Cir. 1992)  (“[T]o the extent that Pennzoil

claims that its tax position is reasonable because it was based on advice of counsel, Pennzoil

puts at issue the tax advice it received.”).

In their response, the State Defendants argue that they never asserted an “advice of

counsel defense.”  (Doc. 201, p. 5)  They did say that the Plan contains the Exclusion “because

the State concluded, under the law, that it was not legally required to change its health plan . .

. .”  But this was simply their understanding of “what the law was at the time of the decision to

expand transgender benefits while continuing to exclude surgeries.”  (Doc 201, p. 6)  Their

understanding, they assert, was not necessarily based on the advice of counsel.  The court is not

convinced.

If the State Defendants’ understanding of the law was based, say, on a newspaper article,

then they would not have affirmatively stated that “[t]he legal advice that the State received
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regarding this issue is covered by the attorney-client privilege.”  (Doc. 195-3, p. 53)  The

attorney-client privilege does not cover newspaper articles.  Moreover, the State Defendants

specifically identified two memoranda, one from Marie Isaacson, dated August 3, 2016, and one

from outside legal counsel Fennimore Craig, P.C., dated July 20, 2016, as documents covered

by attorney-client privilege that were “considered, reviewed, or relied on by Defendants relating

to the Exclusion.”  (Doc. 195, pp. 5-6)  The court concludes that the State Defendants’

understanding of the law was based in large part on advice from counsel.

With regard to the memoranda, the State Defendants insist that they “did not disclose any

legal advice contained therein, did not indicate there was a recommendation from legal counsel,

and did not state that the State Defendants relied on any advice of legal counsel.”  (Doc. 201,

p. 10)  The court is not persuaded.  The State Defendants implied that they received legal advice

on the propriety of the Exclusion from counsel and relied on that legal advice when they decided

to establish or maintain the Exclusion even if they did not say so explicitly.  “Fairness” dictates

that Toomey is entitled to discover what that advice was.  That advice is not shielded from

discovery by the attorney-client privilege. 

IT IS ORDERED that the plaintiff’s motion, filed on May 20, 2021, to compel

production of documents is GRANTED.  (Doc. 195)  The State of Arizona, Andy Tobin, and

Paul Shannon (The State Defendants) shall “produce all the documents currently withheld on

the basis of attorney-client privilege they received on the legality of the Exclusion . . . .”  The

State Defendants shall comply with this order within 14 days of service.

DATED this 28th day of June, 2021.
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Russell B. Toomey, 

Plaintiff, 

v. 

State of Arizona, et al. 

Defendants. 

No. 4:19-cv-00035 

DEFENDANTS STATE OF 
ARIZONA’S, ANDY TOBIN’S, AND 
PAUL SHANNON’S OBJECTIONS 
TO ORDER  

    (Oral Argument Requested) 

 

Defendants State of Arizona (the “State”), Andy Tobin, and Paul Shannon 

(collectively, the “State Defendants”) hereby submit their Objections to Magistrate Judge 

Bowman’s Order (Doc. 213) (the “Order”), dated June 28, 2021, which granted Plaintiff’s 

Motion to Compel Production of Documents (Doc. 195) (the “Motion”).   
 

I. THE STATE DEFENDANTS DID NOT ASSERT NOR IMPLY AN ADVICE 
OF COUNSEL DEFENSE.  

 

“[D]isclosing that legal counsel was consulted, the subject about which advice [was] 

received, or that action was taken based on that advice, does not necessarily waive the 

privilege protection.”  Melendres v. Arpaio, No. CV-07-2513-PHX-GMS, 2015 WL 
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12911719, at *3 (D. Ariz. May 14, 2015) (emphasis added).  Instead, the privilege is only 

waived when “a party, in the course of litigation, (1) makes an affirmative act injecting 

privileged materials into a proceeding, (2) thereby putting the materials at issue, (3) where 

application of the privilege would deny the opposing party access to information needed to 

effectively litigate its rights in the adversarial system.”  United States v. Amlani, 169 F.3d 

1189, 1195 (9th Cir. 1999) (emphasis added); see also Melendres, 2015 WL 12911719 at 

*2.   

Magistrate Judge Bowman found that “the State Defendants have waived by 

implication [not by an affirmative act] their attorney-client privilege as to” legal advice they 

received regarding the legality of the exclusion for gender reassignment surgery (the 

“Exclusion”).  (Doc. 213 at 4:11–14 (emphasis added).)  In reaching this decision, 

Magistrate Judge Bowman relied upon the misunderstanding that the Exclusion “exists in 

large part . . . because the State Defendants were advised that it is legal and nothing in the 

law requires the Plan to cover gender reassignment surgery.”  (Id.)  Apparently, Magistrate 

Judge Bowman found that the State Defendants put the privileged documents at issue by 

asserting an advice of counsel defense.   

The State Defendants, however, have never asserted that they relied on advice of 

counsel.  Plaintiff and Magistrate Judge Bowman referenced the State Defendants’ Answer 

and their Interrogatory responses in arguing and finding that the State relied upon the advice 

of counsel.  However, neither the Answer nor the Interrogatory responses support such a 

finding.   

The State Defendants’ Answer nowhere mentions legal advice and the State 

Defendants did not assert an affirmative defense of advice of counsel.  (See generally Doc. 

89.)   

Plaintiff’s Interrogatory No. 1 requests “all reasons” why the State maintained the 

Exclusion.  (Doc. 195-3, Ex. 3 at 2–3.)  The State Defendants’ response identifies several 
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reasons for the Exclusion.  (Id. at 3.)  Admittedly, one of those reasons was the State’s 

determination that it was not required to provide such coverage under the then-existing law.  

(Id.)  Magistrate Judge Bowman interpreted the State Defendants’ assertion of the attorney-

client privilege in response to Interrogatory No. 1 as an implicit acknowledgement that the 

State Defendants received legal advice in 2016 regarding the legality of the Exclusion and 

relied on advice of legal counsel.  (Doc. 213 at 5:23–6:7.)  However, the State Defendants’ 

response to Interrogatory No. 1 nowhere states who provided legal advice, what the legal 

advice was, or even that the State relied on the legal advice to make its determination.  (Id.)  

Indeed, as the Order acknowledges, the State Defendants’ understanding of the law could 

be based on several non-privileged sources (such as newspaper articles).  (See Doc. 213 at 

5:23.)  The documents produced in this matter show that the State in fact did receive 

interpretations of Affordable Care Act (“ACA”) Rule 1557, and the legal impact of the 

Rule, from each of its insurance vendors, medical consultants, news sources, and public 

presentations.  (See, e.g., Declaration of Ryan Curtis in Support of Objection to Order 

Compelling Production (“Curtis Decl.”), filed concurrently, Exhibit 1 (summarizing 

interpretations of Rule 1557 received from “Consultant and one Medical Vendor”); id. at 

Exhibit 2 (medical consultant explaining “what [Rule 1557] is proposing and how it will 

impact employers”); id. at Exhibit 3 (news publication detailing the scope of Rule 1557 and 

its “potential applicability to employers”); id. at Exhibit 4 (legal interpretation of Rule 1557 

received from insurance vendor and including links to several news publications about Rule 

1557); id. at Exhibits 5–7 (legal interpretations of Rule 1557 received from insurance 

vendors).)  The State Defendants’ response to Interrogatory No. 1 did not assert an advice 

of counsel defense and, thus, did not waive the attorney-client privilege.   

Plaintiff’s Interrogatory No. 7 requests an identification of any documents 

“considered, reviewed, or relied on” by the State Defendants in their decision to maintain 

the Exclusion.  (Doc. 195-3, Ex. 3 at 7–8.)  The Order cites to the fact that the State 
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Defendants specifically referenced legal memorandum in response to Interrogatory No. 7.  

(Doc. 213 at 4:23–5:1, 6:2–6.)  As a result, the Order concludes, “the State Defendants’ 

understanding of the law was based in large part on advice from counsel.”  (Doc. 213 at 

6:6–7.)  Again, however, the Order reads too much into the State Defendants’ Interrogatory 

responses.  The State Defendants’ response to Interrogatory No. 7 does not state that the 

State “relied” on either of the privileged memorandums.  (Doc. 195-3, Ex. 3 at 7–8.)  Indeed, 

the response actually states only that the State “considered” the two memorandums.  (Id.)  

The State Defendants’ response further did not disclose any legal advice contained in either 

memorandum and did not indicate whether there even was a recommendation from legal 

counsel.  (Id.)  Moreover, the State Defendants’ response to Interrogatory No. 7 explicitly 

identifies several non-privileged documents that were gathered from “insurers and other 

entities” regarding coverage for transgender healthcare benefits.  (Doc. 195-3, Ex. 3 at 7–

8.)  Nothing in the State Defendants’ response to Interrogatory No. 7 suggests that the State 

“primarily” or “in large part” relied on the advice of counsel for its understanding of the 

law.  The State Defendants’ response to Interrogatory No. 7 did not waive the attorney-

client privilege.1   

 
1 Plaintiff’s Motion also asserted that the State Defendants waived the privilege by 
identifying the attorneys who were present at certain meetings regarding the Exclusion.  
(See Doc. 195-3 at 4, 8.)  The Order, however, does not address this argument and so the 
State Defendants will not address it in detail here.  The State Defendants continue to assert 
that identifying attorneys consulted or present at a meeting does not waive the attorney-
client privilege  because such identification does not disclose the content of any underlying 
privileged communications.  Indeed, the fact that counsel was consulted and the general 
subject matter discussed is not privileged in the first instance.  See, e.g., Colton v. United 
States, 306 F.2d 633, 636 (2d Cir. 1962); State v. Alexander, 108 Ariz. 556, 568 (1972) 
(“The privilege extends only to confidential [c]ommunications between the client and his 
attorney.  Thus, the fact that the client has consulted an attorney, the dates and places of his 
visits, the identity of the client, and similar matters are outside the coverage of 
the privilege.” (citation omitted)).  As a matter of law and logic, disclosure of such non-
privileged information does not constitute a waiver of privileged communications.  United 
States v. White, 887 F.2d 267, 271 (D.C. Cir. 1989) (“An averment that lawyers have looked 
into a matter does not imply an intent to reveal the substance of the lawyers’ advice. Where 
a defendant neither reveals substantive information, nor prejudices the government’s case, 
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Quite plainly, neither the State Defendants’ Answer nor their Interrogatory responses 

state: (1) what the legal advice was; (2) whether there was any recommendation from legal 

counsel; (3) whether they relied upon legal counsel’s advice; (4) whether actions were based 

on or justified by legal advice; or (5) even which attorneys gave legal advice—outside legal 

counsel, in-house counsel at ADOA or the Governor’s Office, or the Attorney General’s 

Office.  (Doc. 195-3, Ex. 3 at 3, 5, 7–8.)  As such, the State Defendants did not affirmatively 

inject the legal advice into this matter or put the legal advice at issue.  The State Defendants’ 

Answer and Interrogatory responses did not waive the privilege.  

Similarly, the deposition testimony of the State Defendants’ witnesses did not waive 

the privilege.  The Order relies on Ms. Isaacson’s and Mr. Bender’s statements that the 

“deciding factor” or “primary reason” for the State’s decision to maintain the Exclusion was 

“that the law did not require gender reassignment surgery to be covered.”  (Doc. 213 at 5:1–

9.)  However, even the cited deposition testimony does not affirmatively state that the State 

relied on advice of counsel to make this determination.  In her deposition, Ms. Isaacson 

testified that she did not make the decision to maintain the Exclusion; rather, Ms. Isaacson 

consulted with several persons, including “attorneys and the [G]overnor’s office and the 

[D]irector’s office.”  (Doc. 195-3, Ex. 6 at 18:8–17; see also Doc. 195-3, Ex. 6 at 80:10–15 

(“Q: Did anyone other than counsel determine that surgery for gender dysphoria was not 

required by the law? A: I would say it was a combination of legal counsel and the 

[G]overnor’s office and the [D]irector’s office and the Attorney General’s Office.”).)  Ms. 

Isaacson never testified that the State relied upon advice of counsel.  Indeed, when asked 

what the “deciding factor” for maintaining the Exclusion was, Ms. Isaacson did not identify 

any legal advice.  (Doc. 195-3, Ex. 6 at 31:16–18.)  As explained above, the State received 

interpretations of the legal requirements of ACA Rule 1557 from several non-attorneys, 

 
nor misleads a court by relying on an incomplete disclosure, fairness and consistency do 
not require the inference of waiver.”). 
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including its insurance vendors and news sources.  (Curtis Decl., Exhibits 1–7.)  Similarly, 

Mr. Bender testified at his deposition that there were several reasons for the State’s decision 

to maintain the Exclusion.  (Doc. 195-3, Ex. 7 at 167:12–24.)  Although Mr. Bender testified 

that the “primary reason” for maintaining the Exclusion was that the State was not required 

to cover it, Mr. Bender never even mentions that the State consulted legal counsel—never 

mind that the State relied on the advice of legal counsel.  (See generally Doc. 195-3, Ex. 

7.).  As a result, the deposition testimony of the State Defendants’ witnesses did not 

affirmatively inject the legal advice into this matter or put the legal advice at issue, and 

therefore did not waive the privilege.   
 

II. DEPOSITION TESTIMONY FROM THE STATE DEFENDANTS’ 
WITNESSES DID NOT WAIVE THE PRIVILEGE.  

 

In addition to the fact that the deposition testimony did not assert an advice of 

counsel defense, the Order fails to address that neither Scott Bender nor former employee 

Marie Isaacson have authority to waive the attorney-client privilege.  (See generally Doc. 

213.)  

When the client at issue is a corporation or other entity, only those with authority to 

speak for the entity can waive the privilege.2  Commodity Futures Trading Comm’n v. 

Weintraub, 471 U.S. 343, 348 (1985).  Only individuals “empowered to act on behalf of” 

the entity can waive the attorney-client privilege.  Id.  “[W]hen control of a corporation 

passes to new management, the authority to assert and waive the corporation’s attorney-

client privilege passes as well.”  Id. at 349.   

No statement by Mr. Bender or Ms. Isaacson can waive the privilege because neither 

of them have authority to speak on behalf of the State Defendants.  Mr. Bender is a Plan 

Administration Manager for the Arizona Department of Administration (“ADOA”) (Doc. 

 
2 Under Arizona law, governmental entities are not different than corporations or other 
entities when it comes to the attorney-client privilege.  See A.R.S. § 12-2234(B).   
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201-1, Ex. 15 at 16:20–17:12) and has no authority to speak on behalf of the ADOA or the 

State of Arizona (see, e.g., Curtis Decl., Exhibit 8).  In addition, Ms. Isaacson is a former 

employee of ADOA, who retired from employment with the State in 2018.  (Doc. 201-1, 

Ex. 14 at 87:19–88:9.)  As such, when she testified at her deposition in March 2021, she 

had no authority to speak on behalf of the State Defendants and could not waive the 

privilege.  Commodity Futures Trading, 471 U.S. at 348–49; Smith v. Ergo Sols., LLC, No. 

CV 14-382 (JDB), 2017 WL 2656096, at *4 (D.D.C. June 20, 2017).   
  
III. COMPELLING PRODUCTION OF THE PRIVILEGED DOCUMENTS 

VIOLATES IMPORTANT PUBLIC POLICY.  
 

“The attorney–client privilege is the oldest of the privileges for confidential 

communications known to the common law.”  Upjohn Co. v. United States, 449 U.S. 383, 

389 (1981) (citing 8 J. Wigmore, Evidence § 2290 (McNaughton rev. 1961)).  Its purpose 

is to “encourage full and frank communications between attorneys and their clients and 

thereby promote broader public interest in the observance of law and administration of 

justice.”  Id.  The privilege is necessary because proper legal assistance can only be given 

when it is free from “consequences or the apprehension of disclosure.”  Id. (quoting Hunt 

v. Blackburn, 128 U.S. 464, 470 (1888)).  The privilege applies equally to individuals, 

corporations, and other entities, including government entities.  Id. at 389–90 (citing United 

States v. Louisville & Nashville R. Co., 236 U.S. 318, 336 (1915)); Commodity Futures 

Trading, 471 U.S. at 348 (inanimate entities can assert the attorney-client privilege just as 

an individual can); A.R.S. § 12-2234(B).  

Allowing the government to engage in privileged communications with legal counsel 

is uniquely important.  As the Second Circuit explained, 
 
In the context of legal advice to government officials, the 
privilege furthers a culture in which consultation with 
government lawyers is accepted as a normal, desirable, and 
even indispensable part of conducting public business. 

Case 4:19-cv-00035-RM-LAB   Document 223   Filed 07/12/21   Page 7 of 10Case: 21-71312, 10/04/2021, ID: 12247286, DktEntry: 1-3, Page 421 of 466
(460 of 507)



 

 

- 8 - 

  

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

FENNEMORE CRAIG, P.C. 

PHOENIX 

Abrogating the privilege undermines that culture and thereby 
impairs the public interest. 
 

Am. C.L. Union v. Nat’l Sec. Agency, 925 F.3d 576, 589 (2d Cir. 2019) (internal quotations 

omitted) (emphasis added).  The privilege applies with “special force” in the government 

context because the privilege encourages government officials formulating policies in the 

public interest to consult with counsel.  Modesto Irrigation Dist. v. Gutierrez, 1:06-

CV00453 OWWDLB, 2007 WL 763370 (E. D. Cal. Mar. 9, 2007).  

Although the privilege is not absolute, the conditions in which the privilege can be 

overcome are extremely limited.  As explained in the State Defendants’ response to the 

Motion and above, none of those conditions are present here.    Finding waiver here, where 

the State Defendants have disclosed only the fact that attorneys participated in the 

discussion but not the substance of the privileged communications, “would ill-serve the 

policies underlying the doctrine of implied waiver.”  United States v. White, 887 F.2d 267, 

271 (D.C. Cir. 1989) (citing 8 J. Wigmore, Evidence § 2237 (McNaughton rev. 1961)).  The 

attorney-client privilege is far too important to be deemed waived based on incomplete 

interpretations and implications.  The State Defendants did not waive the privilege.   

IV. THE ORDER IS UNCLEAR AND AMBIGUOUS.  

Plaintiff’s Motion apparently requested production of all 85 documents withheld by 

the State Defendants on the basis of the attorney-client privilege.  (See generally Doc. 195; 

Doc. 205 at 8:8–9:5.)  However, not all of the documents withheld by the State Defendants 

include advice regarding the legality of the Exclusion that the State Defendants considered 

in 2016 when the State made the decision to maintain the Exclusion.  (See Doc. 195-3, Ex. 

9.)  Indeed, some of the documents sought discuss the instant litigation (see, e.g., Doc. 195-

3, Ex. 9 at Nos. 34–36 (2019 communications with prior litigation counsel Kate King), Nos. 

39-40 (2019 communications with prior litigation counsel Kate King titled “Toomey v. 

State of AZ”)), and still others primarily contain discussions regarding other topics (see, 
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e.g., Doc. 195-3, Ex. 9 at No. 1 (“Memorandum regarding leave, premiums, termination 

dates, and ACA Hours of Service”)).    

The Order grants Plaintiff’s Motion and purports to compel the State Defendants to 

produce documents “they received on the legality of the Exclusion.”  (Doc. 213 at 6:1720.)  

The Order does not specify which documents the State Defendants must produce.  (See 

generally Doc. 213.)  The Order also does not identify the relevant timeframe of documents 

which the State Defendants must produce.  (See generally id.)  Without such parameters, 

the State Defendants are unable to determine how to comply with the Order.  Clarification 

is needed in the event the Court decides not to overturn the Magistrate’s Order.  

Moreover, the Order is overbroad for the same reasons.  As discussed, some of the 

85 documents withheld by the State Defendants relate to discussions regarding to the instant 

litigation.  (See, e.g., Doc. 195-3, Ex. 9 at Nos. 34–36 & 39-40.)  These documents may 

contain discussions about the validity of Plaintiff’s claims and the legality of the Exclusion, 

and would, therefore, be compelled to be produced by the Order.  However, these 

discussions bear absolutely no relation to the State’s 2016 decision to maintain the 

Exclusion.  Production of documents relating to the instant litigation would also materially 

harm the State Defendant’s ability to defend itself and does not promote any “fairness 

principle.” 

Although no production should be required, the State Defendants request that, at 

most-if any, the Court compel production of the following attorney-client communications 

which relate to the legality of the Exclusion and were exchanged prior to the State’s final 

decision to maintain the Exclusion in 2016: Nos. 3–5, 8–32, 51–60, 72, 753, 78–82, 113, 

 
3 Doc. 75 further contains a communication to the Governor’s Office protected by executive 
communications privilege.  The Governor’s Office asserted the executive communications 
privilege and deliberative process privilege in this action, which assertions are the subject 
of a separately pending motion to compel.  (See Doc. 202.)  This communication within 
Doc. 75 should continue to be withheld or redacted until such time as the Court resolves 
Plaintiff’s challenges to the Governor’s Office’s assertions of privilege.   

Case 4:19-cv-00035-RM-LAB   Document 223   Filed 07/12/21   Page 9 of 10Case: 21-71312, 10/04/2021, ID: 12247286, DktEntry: 1-3, Page 423 of 466
(462 of 507)



 

 

- 10 - 

  

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

FENNEMORE CRAIG, P.C. 

PHOENIX 

126, 176–189, 191, 194–203, 207, 210–245, 224, 232.  State Defendants noted this 

deficiency of Plaintiff’s Motion in State Defendants’ Response.  (Doc. 201 at 17:12–19.)  

The Magistrate did not address this deficiency.  It thus remains unclear what State 

Defendants must produce to comply with the Order.  If the Court upholds the Order, 

clarification would be beneficial to all Parties and would prevent future disputes regarding 

the scope of the Order.  

V. CONCLUSION 

The documents sought by Plaintiff are protected by the attorney-client privilege and 

no action by the State Defendants waived the privilege.  For these reasons, the State 

Defendants object to the Order and respectfully request that the Court deny Plaintiff’s 

Motion to Compel.   

Alternatively, the Court should clarify the Order to specify which documents it is 

compelling the State Defendants to produce.   
 
DATED this 12th day of July, 2021. 

 
 FENNEMORE CRAIG, P.C. 

By:   s/ Ryan Curtis 
Timothy J. Berg 
Amy Abdo 
Ryan Curtis 
Shannon Cohan 
Attorneys for Defendants State of 
Arizona, Andy Tobin, and Paul 
Shannon  

 
18559470  
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Russell B. Toomey, 

Plaintiff, 

v. 

State of Arizona, et al. 

Defendants. 

No. 4:19-cv-00035 

DECLARATION OF RYAN CURTIS 
IN SUPPORT OF DEFENDANTS 
STATE OF ARIZONA’S, ANDY 
TOBIN’S, AND PAUL SHANNON’S 
OBJECTIONS TO ORDER 
COMPELLING PRODUCTION 

 

I, Ryan Curtis, submit this declaration under penalty of perjury pursuant to 28 U.S.C. 

§ 1746 and declare as follows:  

1. I am a Director at Fennemore Craig, P.C., am licensed to practice law in the 

State of Arizona, and am lead counsel for Defendants State of Arizona, Andy Tobin, and 

Paul Shannon (collectively, the “State Defendants”). 

2. I submit this declaration in support of the State Defendants’ Objection to 

Order Compelling Production, filed concurrently.   

3. I base this declaration on my personal knowledge and on information obtained 

in the course of the above-captioned matter.  
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4. Attached as Exhibit 1 (filed under seal) is a true and correct copy of State 

Defendants’ produced document, Bates numbered AZSTATE.085480–085492. 

5. Attached as Exhibit 2 is a true and correct copy of State Defendants’ 

produced document, Bates numbered AZSTATE.006174-006176.   

6. Attached as Exhibit 3 is a true and correct copy of State Defendants’ 

produced document, Bates numbered AZSTATE.006113–006116. 

7. Attached as Exhibit 4 is a true and correct copy of State Defendants’ 

produced document, Bates numbered AZSTATE.005674–005676. 

8. Attached as Exhibit 5 is a true and correct copy of State Defendants’ 

produced document, Bates numbered AZSTATE.009210–009211. 

9. Attached as Exhibit 6 is a true and correct copy of State Defendants’ 

produced document, Bates numbered AZSTATE.005656–005657. 

10. Attached as Exhibit 7 (filed under seal) is a true and correct copy of State 

Defendants’ produced document, Bates numbered AZSTATE.144044–144057. 

11. Attached as Exhibit 8 is a true and correct copy of excerpts of the Scott 

Bender Deposition Transcript, dated March 31, 2021.   

I declare under penalty of perjury that the foregoing is true and correct.   
 
EXECUTED this 12th day of July, 2021. 
 
 

 
       

 
 
 
 

          

By:    
Ryan Curtis 
 

  
 
18571381  
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     1  FILED UNDER SEAL 
 
     2   State Defs’ produced document, Bates numbered AZSTATE.006174-006176 
 
     3  State Defs’ produced document, Bates numbered AZSTATE.006113–006116 
 
     4  State Defs’ produced document, Bates numbered AZSTATE.005674–005676 
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 1                         SCOTT BENDER,
  

 2   called as a witness herein, having been first duly sworn
  

 3   by the Certified Reporter to speak the whole truth and
  

 4   nothing but the truth, was examined and testified as
  

 5   follows:
  

 6
  

 7             THE VIDEOGRAPHER:  Please begin when ready.
  

 8
  

 9                     E X A M I N A T I O N
  

10   BY MR. WALL:
  

11       Q.    Good morning, Mr. Bender.  How are you?
  

12       A.    I'm doing well, thanks.  How are you?
  

13       Q.    I'm doing all right.
  

14             Would you please state your full name and
  

15   address for the record?
  

16       A.    Yes.  Scott Patrick Bender.  My address is 893
  

17   South Gardner Drive, Chandler, Arizona 85224.
  

18       Q.    And, Mr. Bender, are you being represented by
  

19   Mr. Ryan Curtis today at this deposition?
  

20       A.    Yes.
  

21       Q.    And have you ever been deposed before?
  

22       A.    No.
  

23       Q.    Have you ever testified at trial?
  

24       A.    No.
  

25       Q.    Okay.  So I'm going to go over some ground
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 1       A.    We understand that's part of the process, but,
  

 2   you know, whatever that committee feels is best for the
  

 3   State is -- or for the health plans is not necessarily
  

 4   our driving concern.
  

 5       Q.    What about the opinion of the Arizona
  

 6   Governor's Office?
  

 7       A.    The director of ADOA reports to the governor's
  

 8   office, and as part of the ADOA, we do as well.  So they
  

 9   are the decision makers in this, so that is obviously
  

10   considered.
  

11       Q.    So any change to the plan had to be approved by
  

12   the Arizona Governor's Office?
  

13       A.    Correct.
  

14       Q.    Are there any changes to the plan that the
  

15   director of the ADOA can make his or herself?
  

16       A.    Yeah, I think to some -- to some degree, the
  

17   director of ADOA has -- has quite a bit of latitude.  If
  

18   there's small changes, you know, the selection of vendors
  

19   is -- is fairly, usually, fairly simple.  And that's
  

20   typically not something that has to be approved by the
  

21   governor's office.  There's a procurement process for
  

22   that.
  

23       Q.    Is there anything else that the director of the
  

24   ADOA could approve without the governor office's
  

25   approval?
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 1   STATE OF ARIZONA    )
   COUNTY OF MARICOPA  )

 2
              BE IT KNOWN that the foregoing proceedings

 3   were taken before me; that the witness before testifying
   was duly sworn by me to testify to the whole truth; that

 4   the foregoing pages are a full, true, and accurate record
   of the proceedings all done to the best of my skill and

 5   ability; that the proceedings were taken down by me in
   shorthand and thereafter reduced to print under my

 6   direction.
  

 7          [X] Review and signature was requested.
  

 8          [ ] Review and signature was waived.
  

 9          [ ] Review and signature not required.
  

10              I FURTHER CERTIFY that I have complied with
   the ethical obligations set forth in the ACJA 7-206(F)(3)

11   and ACJA 7-206(J)(1)(g)(1) and (2).  Dated at Phoenix,
   Arizona, this 13th day of April, 2021.

12
  

13
  

14
  

15
                     ___________________________

16                       ROBIN L. B. OSTERODE, RPR
                       CA CSR No. 7750

17                       AZ CR No. 50695
  

18                      *   *   *   *   *
  

19              I CERTIFY that Glennie Reporting Services,
   LLC, has complied with the ethical obligations set forth

20   in ACJA 7-206(J)(1)(g)(1) through (6).
  

21
  

22
  

23
   _______________________________

24   GLENNIE REPORTING SERVICES, LLC
   Registered Reporting Firm

25   Arizona RRF No. R1035
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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

 

 
Plaintiff, Dr. Russell B. Toomey, on behalf of himself and the certified Classes 

(“Plaintiff”), through the undersigned counsel, pursuant to Federal Rule of Civil 

Procedure 37 and Arizona Local Rule 7.2, hereby submits this memorandum of law in 

further support of his Second Motion to Compel (the “Motion” or “Mot.”) (Doc. 195) 

and in reply to Defendants State of Arizona’s, Andy Tobin’s, And Paul Shannon’s 

Opposition To Plaintiff’s Second Motion To Compel (“Opposition” or “Opp.”) (Doc. 

201).  

THE COURT SHOULD GRANT PLAINTIFF’S MOTION TO COMPEL 

State Defendants fail to rebut that they have waived attorney-client privilege with 

respect to legal advice they received concerning the legality of the Exclusion.  The 

Opposition’s false, revisionist recount of State Defendants’ written discovery responses, 

mischaracterization of witness testimony, and ad nauseum recitation of largely irrelevant 

Russell B. Toomey,  

Plaintiff, 

v. 

State of Arizona; Arizona Board of 
Regents, D/B/A University of Arizona, a 
governmental body of the State of Arizona; 
et al.,  
 

Defendants. 
 

 Case No.19-cv-00035-TUC-RM (LAB) 
 
 
REPLY MEMORANDUM OF 
LAW IN SUPPORT OF 
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PRODUCTION OF 
DOCUMENTS 
 

Case 4:19-cv-00035-RM-LAB   Document 205   Filed 06/10/21   Page 2 of 11Case: 21-71312, 10/04/2021, ID: 12247286, DktEntry: 1-3, Page 457 of 466
(496 of 507)



 

 

- 2 - 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

facts are all misdirection.  At bottom, State Defendants have waived the privilege by 

putting at-issue legal advice they received regarding the Exclusion, and attempting to use 

that advice as both a sword and a shield.  Alternatively, State Defendants have waived 

the privilege by their consistent, affirmative, and selective disclosure of its content.   

Finally, State Defendants’ argument that the Motion is deficient because it does 

not adequately list the documents sought is both factually inaccurate and unsupported by 

law. 

ARGUMENT 

I. THE STATE DEFENDANTS WAIVED ATTORNEY-CLIENT 
PRIVILEGE BY ASSERTING THAT ADVICE OF COUNSEL IS A 
NONDISCRIMINATORY “REASON[] WHY” THEY  HAVE 
MAINTAINED THE EXCLUSION 

State Defendants admit that the attorney-client privilege can be waived where a 

party’s “subjective intent” is at issue, and a party justifies its decisions or actions based 

on the “legal advice it received.”  (Opp. 4)  State Defendants otherwise fail to cite any 

authority rebutting the soundness of the this principle, commonly known as the “at-issue 

doctrine.”  State Defendants instead dispute the applicability of the doctrine here.  (Opp. 

4-12)  As this Court has consistently held, State Defendants’ intent remains a live and 

critical issue in the case.  (Doc. 134 at 9;  Doc 187 at 5)  State Defendants attempt to 

explain away their consistent, affirmative, and selective assertion of the legal advice 

received about the legality of the Exclusion to justify its maintenance.  (See Opp. 4–12)  

Each of their explanations fails. 

First, State Defendants disingenuously suggest that their interrogatory responses 

neither affirmatively nor impliedly assert an advice of counsel defense.  (Opp. 4–9)  State 

Defendants argue, incredibly, that their responses merely “disclose[] that legal counsel 

was consulted” and that the responses do not say “what the legal advice was,” “whether 

[State Defendants] relied upon legal counsel’s advice” or “whether actions were based 

on or justified by legal advice.”  (Opp. 4)  State Defendants’ revisionist take on their own 
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discovery responses makes no sense, and the Court need only read the interrogatories to 

which they responded to see why. 

Preliminarily, in their Answer to Plaintiff’s Complaint, State Defendants averred 

that the Exclusion is lawful because it was maintained for non-discriminatory reasons.  

(Doc 89 at 28, J)  Accordingly, Plaintiff’s Interrogatory No. 1 asked State Defendants to 

“[i]dentify and describe all reasons why the State of Arizona’s self-funded health plan 

controlled by the [ADOA] excludes coverage for ‘gender reassignment surgery[.]’”  

(Doc. 195-3, Ex 4 at No. 1 (emphasis added))  The interrogatory does not ask State 

Defendants to “provide[] a backdrop” to the ADOA’s decision-making in 2016 (Opp. 5) 

or to “explain[] the context” behind the decision to maintain the Exclusion (Opp. 8).  

Rather, it quite clearly seeks the reasons why the Exclusion was put into place, if not for 

discriminatory purposes.  State Defendants responded that the Exclusion was maintained 

“because the State concluded, under the law, that it was not legally required” to cover 

gender reassignment surgery.  (Doc 195-3, Ex 5 No. 1 (emphasis added))  The plain 

words of this response put forth legal advice or understanding of legality as a basis for 

the Exclusion. 

Plaintiff’s Interrogatory Nos. 4 and 7 asked State Defendants to (1) “[i]dentify all 

persons who participated in formulating, adopting, maintaining, reviewing, approving, or 

deciding to continue the exclusion” (No. 4), and to (2) “[i]dentify all research, studies, 

data, reports, publications, testimony, or other documents considered, reviewed, or relied 

on by Defendants relating to the Challenged Exclusion” (No. 7).  (Doc. 195-3, Ex. 4 Nos. 

4, 7)   State Defendants responded to Interrogatory No. 4 by pointing to, among others, 

at least three lawyers, including Michael Liburdi, John Fry, and Nicole A. Ong.  (Doc. 

195-3, Ex. 5 No. 4) In response to Interrogatory No. 7, State Defendants identified only 

two specific documents: memoranda, by and between Ms. Isaacson and legal counsel that 

are allegedly “covered by the attorney-client privilege,” which are the subject of the 
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instant Motion.1  (Doc. 195-3, Ex. 5 No. 7)  It is unambiguous, especially in light of their 

response to Interrogatory No. 1, that State Defendants were affirmatively asserting their 

reliance on legal advice, including the legal advice reflected in these memoranda, to 

support an allegedly non-discriminatory basis for the Exclusion.  This is further supported 

by testimony of State witnesses, who have affirmed that legal advice was not just a 

consideration, but the “primary reason” for maintaining the Exclusion.  (Mot. 5) 

Second, State Defendants contend that they “have not asserted advice of counsel 

as an affirmative defense in [their] Answer” or otherwise.  (Opp. 4)  State Defendants 

recognize, however, that the at-issue doctrine may be invoked due to both formal and 

informal assertions of such defenses.  (See Opp. 4 (“advice of counsel defense need not 

be asserted in a pleading”))  Courts examine and scrutinize the substantive claims and 

defenses of the parties when considering the applicability of the doctrine, and several 

have applied it when defenses such as the “advice of counsel” were implicitly made 

through affirmative acts occurring in discovery.  See Chevron Corp. v. Pennzoil Co., 974 

F.2d 1156, 1162 (9th Cir. 1992); Melendres v. Arpaio, CV-07-2513-PHX-GMS, 2015 

WL 12911719, at *2-3 (D. Ariz. May 14, 2015).  In Chevron, the at-issue doctrine was 

implicated “[d]uring the course of discovery,” after the defendant corporation submitted 

a witness declaration maintaining that the investment in dispute had been reasonable 

“based upon” legal considerations, and further, was “made in reliance upon” the advice 

of counsel.  Chevron 974 F.2d at 1162 (9th Cir. 1992).  In Melendres, the doctrine was 

“implicitly invoked” when witnesses testifying on behalf of defendant the Maricopa 

Sheriff’s Office explained their alleged attempt to comply with a preliminary injunction 

by asserting that defendant’s counsel had “reviewed” and were “looking into” 

compliance with the order.  Melendres, 2015 WL 12911719, at *3 (D. Ariz. May 14, 

2015).  Further, the Court applied the doctrine despite the Sheriff’s Office’s explicit 

 
1  State Defendants’ also noted that they had “gathered information and data from 
insurers and other entities regarding their experience providing transgender benefits, 
including reassignment surgery” but cited no specific documents, studies, or analyses. 
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disclaimer of any such defense in response to written discovery.  Melendres, et al. v. 

Penzone, et al., No. 2:07-cv-02513 (D. Ariz. Dec 12, 2007), Doc. 1045-3, Ex. N, at 

Resp.to Interrog. No. 9.  There is no credible dispute, therefore, that State Defendants 

could have, and, in fact, have implicated the doctrine through their written discovery 

responses.  

Third, State Defendants cite Ms. Isaacson’s and Mr. Bender’s current 

employment status to argue that neither has the authority to waive privilege.  (Opp. 10-

11)  This argument is not only a red herring, but leads to absurd results.  Both Ms. 

Isaacson and Mr. Bender were identified by the State Defendants as individuals 

possessing knowledge about the “reasons” for the Exclusion (Doc. 195-3, Ex .5 No. 2), 

which the State alleges are entirely non-discriminatory.  (Doc. 89 at 28, J).  State 

Defendants then proffered them as witnesses they would offer at trial (Doc. 146 ¶¶ 3, 5), 

and in response to Plaintiff’s request to depose them, State Defendants chose to prepare 

them for and then defend them in those depositions.  Ms. Isaacson therefore is far from a 

“non-party” witness, as State Defendants claim.  (Opp. 12-14)  Further, State Defendants 

point to Ms. Isaacson’s status as a former employee to distract from the more 

foundational issue that during her deposition, they failed to timely object to her disclosure 

of the content of the legal advice State Defendants received regarding the legality of the 

Exclusion.2  It would lead to absurd results if parties could avoid their duty to maintain 

the confidentiality of privileged information, and timely object to its disclosure, through 

the use of a “strategic spokesperson” lacking authority to waive privilege, as this Court 

has recognized.  Melendres, 2015 WL 12911719, at *3 n.1 (rejecting argument that 

employee who testified on behalf of defendant was not authorized to waive the privilege 

because defendant had put forth and benefitted from employee’s testimony, and holding 

 
2  State Defendants’ cases on authority to waive privilege are all specific to the 
corporate context; they point to no authority or policy reason why this principle should 
be extended to public employees of the state, particularly when, as is the case here, the 
State maintains that its decisions were made for lawful reasons, and has a policy favoring 
the disclosure of governmental records.  (Doc. 187 at 7) 
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that “[i]t would eviscerate the privilege and waiver doctrines if a party could immunize 

its voluntary disclosure in contravention of privilege simply by doing so through a 

strategic spokesperson.”) 

Fourth, State Defendants construct in Frankenstein fashion a wholly false and 

misleading “slippery slope” argument that Plaintiff somehow seeks to compel this Court 

to “hold that a waiver of privileged communications occurs whenever a party 

acknowledges that a lawyer was present at a meeting.”  (Opp. 8 )  State Defendants have 

waived attorney-client privilege through their own affirmative actions and attempting to 

leverage certain legal advice to their benefit, while simultaneously shielding that advice 

from Plaintiff’s scrutiny.  Plaintiff’s argument is premised on these actions, not the mere 

fact that State Defendants received legal advice in connection with the Exclusion in 

2016.3  While Plaintiff is entitled to be skeptical of any allegations or claims made by the 

State Defendants, he only contends that he became entitled to examine privileged 

communications once State Defendants affirmatively set forth legal advice, and their 

understanding of that advice, as a rationale for the Exclusion in this litigation.   

II. STATE DEFENDANTS WAIVED ATTORNEY-CLIENT PRIVILEGE BY 
DISCLOSING ADVICE OF COUNSEL 

State Defendants fail to rebut their waiver of attorney-client privilege based on (1) 

disclosure to the Governor’s Office from 2015 to 2018 and/or (2) disclosure during Ms. 

Isaacson’s deposition without objection.  (Mot. at 11-13)  

A. Waiver By Sharing Legal Advice With Governor’s Office  

State Defendants have waived attorney-client privilege by sharing legal advice 

with the Governor’s Office—an entity that State Defendants themselves have held out as 

a third party, distinct from ADOA.  (Mot. 11-12)  The Opposition contends that this 

 
3  Plaintiff rejects entirely State Defendants’ cry wolf arguments that they are 
“damned if they do and damned if they don’t” (Opp. 2), and these should be dismissed 
out of hand.  Plaintiff does not seek to punish State Defendants for the fact of consulting 
counsel.  He simply seeks to probe what State Defendants have put forward as an 
allegedly non-discriminatory basis for the Exclusion, which in fairness he must be 
allowed to do in order to effectively challenge the State’s defense.  
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sharing between ADOA and the Governor’s Office was protected by the common interest 

doctrine (Opp. 14-17), but no facts adduced thus far in the case support the doctrine’s 

applicability here, including any of the largely irrelevant facts State Defendants recite 

concerning other disputes involving transgender issues.  

The common interest doctrine applies in circumstances involving actual or 

prospective litigation.  (Mot. 12)  Where the doctrine has applied prior to the initiation of 

a lawsuit, the parties asserting it have generally been co-defendants cooperating with 

respect to a common indictment or dispute.  State Defendants’ own cases support this.  

See Hunydee v. U.S., 355 F.2d 183, 185 (9th Cir. 1965) (applying common interest to 

where “two or more persons who are subject to possible indictment in connection with 

the same transactions[.]”); U.S. v. Gonzalez, 669 F.3d 974, 978-79 (9th Cir. 2012) 

(finding common interest between two potential codefendants); U.S. v. Schwimmer, 892 

F.2d 237, 244 (2d Cir. 1989) (same).  Nothing in the record supports that State Defendants 

and the Governor’s Office coordinated their discussions of the Exclusion due to any 

pending or prospective dispute.4  Rather, State Defendants and the Governor’s Office, 

each distinct and separate governmental entities, worked together to make policy. The 

fact that these policy discussions may have been informed by changes in the law does not 

transform the policymaking purpose of their work together into a common interest 

purpose for imminent litigation.  If it did, the common interest privilege would effectively 

apply to all policymaking work, so long as the conversation was in some way informed 

by law (as almost all policymaking is).  

B. Waiver By Disclosing Legal Advice During Isaacson Deposition.  

State Defendants attempt to rebut their waiver during Ms. Isaacson’s deposition 

by wrongly arguing that Ms. Isaacson did “not reference legal advice.” (Opp. 13).  Ms. 

Isaacson clearly testified about the content of the legal advice given to State 

Defendants—i.e., that State Defendants could exclude some, but not all transgender 

 
4  State Defendants failure to offer any supporting declaration corroborating that 
such coordination occurred or was intended is also telling.  
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benefits, and that they were not legally required to cover “gender reassignment surgery.”  

(Mot. 6, 13)5  State Defendants also reiterate that Ms. Isaacson could not, as a “non-party” 

and former employee, waive attorney-client privilege belonging to State Defendants.  

(Opp. 12-14).  But Plaintiff does not contend that Ms. Isaacson waived the privilege via 

her testimony; rather, State Defendants waived the privilege by failing to assert it at the 

deposition and allowing Ms. Isaacson to testify about the content of privileged legal 

advice rendered to State Defendants. (Mot. 11)  

III. THE MOTION STATES WHICH DOCUMENTS PLAINTIFF SEEKS  

State Defendants argue, incorrectly, that the Motion does not sufficiently identify 

the documents it seeks.  State Defendants’ solitary support for this argument is entirely 

inapt.  (Opp. 2 (citing Hawkins v. Winkfield, No. 2:19-cv-1228 TLN KJN P, 2021 WL 

1193421, at *2 (E.D. Cal. Mar. 30, 2021) (holding that pro se motion was deficient due 

to failure to identify the “specific discovery request and responses he challenges”)))  

Here, Plaintiff has clearly identified the exact requests and responses that he challenges.  

(Doc 195-1).  As State Defendants admit (Opp. 17), the Motion specifically identifies 85 

documents Plaintiff alleges have been withheld improperly on the basis of attorney-client 

privilege.  (Mot. 2)  Because Plaintiff cannot currently review these documents, he can 

only assume that all 85 of them fall within the scope of what the Motion seeks i.e. 

communications related to “legal advice [State Defendants] received on the legality of 

the Exclusion.”  (Doc. 195-4)   

Courts routinely decide motions of this nature by reference to “subject matter.” 

See  Melendres 2015 WL 12911719, at *6 (D. Ariz. May 14, 2015) (ordering production 

of privileged communications “on the subject matter” of the defendants’ decision-

making); Chevron 974 F.2d at 1163 (9th Cir. 1992) (remanding to district court to order 

production of privileged communications “relied upon . . . to support the reasonableness” 

 
5  Separate and apart from Ms. Isaacson’s testimony, State Defendants’ voluntarily 
disclosed the content of this legal advice in response to written discovery requests. (195-
3, Ex. 5 at No. 1 (stating that the “State concluded, under the law, that it was not legally 
required to change its health plan[.]”))   
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of defendant’s investment); see also Hunt v. County of Orange, 672 F.3d 606, 616 (9th 

Cir. 2012) (district courts have “broad discretion to manage discovery.”).  This is 

precisely what Plaintiff seeks here: production of all documents on the subject of the 

legality of the Exclusion i.e. the principal purported non-discriminatory basis for the State 

Defendants’ maintenance of the Exclusion. 

 
CONCLUSION 

For all the reasons discussed above, Plaintiff’s Motion should be granted. 

Dated: June 10, 2021 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 10, 2021, I electronically transmitted the attached 

document to the Clerk’s office using the CM/ECF System for filing. Notice of this filing 

will be sent by email to all parties by operation of the Court’s electronic filing system. 

/s/ Christine K. Wee 
Christine K. Wee 
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Molly C. Dwyer 

Clerk of Court  

Office of the Clerk 

United States Court of Appeals for the Ninth Circuit  

Post Office Box 193939 

San Francisco, California 94119-3939 

415-355-8000 

   

 

ATTENTION ALL PARTIES AND COUNSEL  

PLEASE REVIEW PARTIES AND COUNSEL LISTING  

 

We have opened this appeal/petition based on the information provided to us by 

the appellant/petitioner and/or the lower court or agency. EVERY attorney and 

unrepresented litigant receiving this notice MUST immediately review the caption 

and service list for this case and notify the Court of any corrections. 

Failure to ensure that all parties and counsel are accurately listed on our docket, 

and that counsel are registered and admitted, may result in your inability to 

participate in and/or receive notice of filings in this case, and may also result in the 

waiver of claims or defenses.  

PARTY LISTING: 

Notify the Clerk immediately if you (as an unrepresented litigant) or your client(s) 

are not properly and accurately listed or identified as a party to the appeal/petition. 

To report an inaccurate identification of a party (including company names, 

substitution of government officials appearing only in their official capacity, or 

spelling errors), or to request that a party who is listed only by their lower court 

role (such as plaintiff/defendant/movant) be listed as a party to the appeal/petition 

as an appellee or respondent so that the party can appear in this Court and submit 

filings, contact the Help Desk at http://www.ca9.uscourts.gov/cmecf/feedback/ or 

send a letter to the Clerk. If you or your client were identified as a party to the 

appeal/petition in the notice of appeal/petition for review or representation 

statement and you believe this is in error, file a motion to dismiss as to those 

parties. 

COUNSEL LISTING: 

In addition to reviewing the caption with respect to your client(s) as discussed 

above, all counsel receiving this notice must also review the electronic notice of 

docket activity or the service list for the case to ensure that the correct counsel are 
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listed for your clients. If appellate counsel are not on the service list, they must file 

a notice of appearance or substitution immediately or contact the Clerk's office. 

NOTE that in criminal and habeas corpus appeals, trial counsel WILL remain as 

counsel of record on appeal until or unless they are relieved or replaced by Court 

order. See Ninth Circuit Rule 4-1. 

REGISTRATION AND ADMISSION TO PRACTICE: 

Every counsel listed on the docket must be admitted to practice before the Ninth 

Circuit AND registered for electronic filing in the Ninth Circuit in order to remain 

or appear on the docket as counsel of record. See Ninth Circuit Rules 25-5(a) and 

46-1.2. These are two separate and independent requirements and doing one does 

not satisfy the other. If you are not registered and/or admitted, you MUST, within 7 

days from receipt of this notice, register for electronic filing AND apply for 

admission, or be replaced by substitute counsel or otherwise withdraw from the 

case. 

If you are not registered for electronic filing, you will not receive further notices of 

filings from the Court in this case, including important scheduling orders and 

orders requiring a response. Failure to respond to a Court order or otherwise meet 

an established deadline can result in the dismissal of the appeal/petition for failure 

to prosecute by the Clerk pursuant to Ninth Circuit Rule 42-1, or other action 

adverse to your client. 

If you will be replaced by substitute counsel, new counsel should file a notice of 

appearance/substitution (no form or other attachment is required) and should note 

that they are replacing existing counsel. To withdraw without replacement, you 

must electronically file a notice or motion to withdraw as counsel from this 

appeal/petition and include your client's contact information.  

To register for electronic filing, and for more information about Ninth Circuit 

CM/ECF, visit our website at http://www.ca9.uscourts.gov/cmecf/#section-

registration. 

To apply for admission, see the instructions and form application available on our 

website at https://www.ca9.uscourts.gov/attorneys/. 
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