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I. Plaintiffs’ marriages will be rendered void ab initio in the 
event the Sixth Circuit Court of Appeals vacates DeBoer.  

Plaintiffs argue that their marriages cannot be rendered void ab 

initio in the event DeBoer is overturned because “in the absence of a 

stay, action of a character which cannot be reversed by the court of 

appeals may be taken in reliance on the lower court’s decree.”  

(Plaintiffs’ Brief, Doc #25, Pg ID 511.)  Additionally, Plaintiffs argue 

that a marriage can be void ab initio, only if it was never valid to begin 

with.  (Id. at Pg ID 513.)  Plaintiffs assert that since their marriages 

were valid when entered into, they will be valid regardless of any 

subsequent court decision.  Plaintiffs are both factually and legally 

incorrect in their assertions. 

First, most of the cases Plaintiffs advance in support of their 

position are readily distinguishable in at least one critical aspect – they 

fail to address the legal protections (or lack thereof) afforded to a third-

party actor who engages in conduct in reliance on a lower court decree.  

Here, Plaintiffs obtained marriage licenses as a result of the opinion of 

a district court judge in DeBoer; an opinion that has no precedential 

value outside of any future litigation involving the parties in DeBoer, 

(which Plaintiffs are not), is not binding on this court or any other and 
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has, in any event, been stayed by the Sixth Circuit.  Camreta v. Greene, 

131 S. Ct. 2020, 2033 n. 7 (2011) (“‘A decision of a federal district court 

judge is not binding precedent in either a different judicial district, the 

same judicial district, or even upon the same judge in a different case.’” 

Citing, 18 J. Moore et al., Moore’s Federal Practice § 134.02[1] [d], p. 

134–26 (3d ed. 2011)).  So, the protections that may flow to the parties 

in a lawsuit who act in reliance on a lower court’s decree are not 

available to nonparties and are therefore not relevant in this matter.  

Second, Plaintiffs dismiss the State Defendants’ arguments by 

simply indicating that marriages, if valid when entered into, cannot 

later “become void upon the occurrence of some intervening event.” 

(Plaintiffs’ Brief Doc #25, Pg ID 514.)  But Plaintiffs misunderstand the 

State’s argument in this regard.  If DeBoer is overturned, the legal 

authority upon which Plaintiffs’ marriages resulted will be nullified as 

if it never had rendered.1  Thus, the Sixth Circuit’s decision would not 

be an intervening event serving to nullify the Plaintiffs’ marriages 

after-the-fact; instead, the Sixth Circuit’s decision would act to nullify 

1 “The effect of a general and unqualified reversal of a judgment, order, 
or decree by the court of appeals is to nullify it completely and to leave 
the cause standing as if it had never been rendered[.]”  36 C.J.S. 
Federal Courts § 739.  See also 5 Am. Jur. 2d Appellate Review § 803.   
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the effect of the District Court’s decisions in DeBoer at the time of its 

issuance.  In other words, an adverse decision by the Sixth Circuit has 

the effect of a superseding, not intervening, event and would result in 

Plaintiffs’ marriages being contrary to both law and public policy at the 

time they were entered into.   

Third, and relatedly, the longstanding public policy of Michigan is 

that marriage is a contractual relationship between one man and one 

woman.  See e.g., Mich. Comp. Laws § 552.1.  DeBoer represented one 

district court judge’s opinion that the public policy was 

unconstitutional.  In the event that opinion is reversed on appeal, then 

Plaintiffs’ marriages were contracted contrary to a valid public policy, 

and would be void ab initio.  See generally, Morris & Doherty, P.C. v. 

Lockwood, 672 N.W. 2d 884, 893 (Mich. App. 2003) (stating that a 

contract in violation of public policy is void ab initio). 

Defendants have made no error of logic.  The continued validity of 

Plaintiffs’ marriages is inextricably intertwined with DeBoer, and an 

appellate reversal of DeBoer renders the marriages void ab initio.  

3 
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II. Plaintiffs’ lawsuit is inextricably intertwined with DeBoer; 
and, to the extent it could exist independently, their claims 
are barred by Baker v. Nelson, 409 U.S. 810 (1972). 

Plaintiffs argue that this case can be maintained independently of 

any decision by the Sixth Circuit in DeBoer.  As the State Defendants 

set forth in their principal brief and this reply, the State Defendants 

disagree.  Nonetheless, assuming arguendo that Plaintiffs’ claims could 

be maintained independently of DeBoer, they are barred by the 

Supreme Court’s decision in Baker v. Nelson, 409 U.S. 810 (1972). 

To invoke this Court’s federal question jurisdiction, Plaintiffs 

must allege a claim under federal law, and that claim must be 

“substantial.”  Metro Hydroelectric Co. v. Metro Parks, 541 F.3d 605, 

610 (6th Cir. 2008).  Here, Plaintiffs claim that Michigan’s 

constitutional amendment defining marriage violates their Fourteenth 

Amendment Due-Process and Equal-Protection rights.  But according to 

the United States Supreme Court, this is not a “substantial federal 

question.”   

In Baker v. Nelson, 291 Minn. 310, 311-312 (1971), a same-sex 

couple was denied a marriage license in Minnesota, and claimed that 

the denial violated their Fourteenth Amendment rights to Due-Process 
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and Equal-Protection.  After losing in the Minnesota Supreme Court, 

the couple appealed to the United States Supreme Court, which 

summarily dismissed the appeal “for want of a substantial federal 

question.”  Baker v. Nelson, 409 U.S. 810 (1972).  This summary 

dismissal is a decision on the merits by which “lower courts are 

bound…until such time as the Court informs (them) that (they) are 

not.”  Hicks v. Miranda, 422 U.S. 332, 344-45 (1975) (internal 

quotations omitted); see also Agostini v. Felton, 521 U.S. 203, 237 (1997) 

(“‘If a precedent of this Court has direct application in a case, yet 

appears to rest on reasons rejected in some other line of decisions, the 

Court of Appeals should follow the case which directly controls, leaving 

to this Court the prerogative of overruling its own decisions.”’ (quoting 

Rodriguez de Quijas v. Shearson/Am. Exp., Inc., 490 U.S. 477, 484 

(1989))).   

And, as discussed by several courts considering similar issues, the 

Supreme Court’s decision in Baker prevents this Court from reaching 

the merits of Plaintiffs’ claims here.  See e.g. Windsor v. United States 

(“Windsor I”), 699 F.3d 169, 178 (2d Cir. 2012) (distinguishing Baker 

from the DOMA case before it by stating that “[t]he question whether 

5 
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the federal government may constitutionally define marriage as it does 

in Section 3 of DOMA is sufficiently distinct from the question in Baker:  

whether same-sex marriage may be constitutionally restricted by the 

states.” (Emphasis in original)); Massachusetts v. U.S. Dep’t Health & 

Human Servs., 682 F.3d 1, 8 (1st Cir. 2012) (“Baker does not resolve our 

own case [under DOMA] but it does limit the argument to ones that do 

not presume or rest on a constitutional right to same-sex marriage.”)  

Since, under Baker, marriage is an issue for the states to 

determine and do not present a “substantial federal question,” to the 

extent this case could be pursued independently of DeBoer, this Court 

lacks jurisdiction over Plaintiffs’ claims.   

III. Plaintiffs’ claims do not satisfy the Ex parte Young 
exception to the State’s Eleventh Amendment immunity. 

Plaintiffs allege that they may maintain this action under Ex 

parte Young because Governor Snyder has issued general statements to 

the press which Co-Defendants Corrigan, Haveman and Stoddard, as 

heads of state departments, must abide by.  (Plaintiffs’ Brief, Doc #25, 

Pg ID 506.)  But, Plaintiffs’ argument ignores the wealth of case law 

under the Ex parte Young doctrine, which requires a fairly direct causal 

connection between the constitutional harm complained of and the 

6 
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action of the named-defendant.  This causal connection must be more 

than just a general duty to oversee state law or the general supervisory 

authority over state personnel.2  In this case, no such causal connection 

exists. 

CONCLUSION AND RELIEF REQUESTED 

For the reasons set forth herein as well as in their principal brief, 

Defendants respectfully request this Court grant their motion to 

dismiss the complaint, award Defendants costs and attorney fees in 

2 See e.g. NCO Acquisition, LLC v. Snyder, 2012 WL 2072668 *7 (E.D. 
Mich. 2012); United Food and Commercial Workers Local 99 v. Brewer, 
2011 WL 4801887 *4 (D. Ariz. 2011) (Governor’s supervision of state 
department was insufficient to establish “fairly direct” relationship 
necessary for purposes of Ex parte Young liability); Snell v. Brown, 2012 
WL 3867355 *4 (C.D. Cal. 2012) (finding general duty to enforce state 
law and supervise subordinates’ execution of state law insufficient to 
fulfill Ex parte Young causation requirement); Southern Pacific Trans. 
Co. v. Brown, 651 F.2d 613, 615 (9th Cir. 1980) (holding that the Oregon 
Attorney General’s “power to direct and advise” district attorneys “does 
not make the alleged injury fairly traceable to his action, nor does it 
establish sufficient connection with enforcement to satisfy Ex parte 
Young “); Long v. Van de Kamp, 961 F.2d 151, 152 (9th Cir. 1992) 
(general supervisory powers are insufficient for purposes of establishing 
sufficient connection with the enforcement required by Ex parte Young); 
Shell Oil Co. v. Noel, 608 F.2d 208, 211 (1st Cir. 1979) (stating the 
“mere fact that a governor is under a general duty to enforce state laws 
does not make him a proper defendant in every action attacking the 
constitutionality of a state statute”). 
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defending this action, and deny Plaintiffs’ claim for attorney fees and 

costs. 

Respectfully submitted,   
 
Bill Schuette 
Attorney General 
 
/s/ Michael F. Murphy   
Assistant Attorney General 
Attorneys for Defendants 
State Operations Division 
P.O. Box 30754 
Lansing, MI 48909 
(517) 373-1162 
murphym2@michigan.gov 
(P29213) 

Dated:  July 14, 2014 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 14, 2014, I electronically filed the 

above document(s) with the Clerk of the Court using the ECF System, 

which will provide electronic copies to counsel of record.   

A courtesy copy of the aforementioned document was placed in the 

mail directed to:   

Honorable Mark A. Goldsmith 
U.S. District Court, Eastern Mich. 
U.S. Courthouse 
600 Church St., Rm 132 
Flint, MI 48502 
  

/s/ Michael F. Murphy   
Assistant Attorney General 
Attorneys for Defendants 
State Operations Division 
P.O. Box 30754 
Lansing, MI 48909 
(517) 373-1162 
murphym2@michigan.gov 
(P29213) 

2014-0074408-A 
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