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ANER1CAM ~!VIL LIBERTIES 
UNION FOUNDATION 

Office of lnfonnation Programs and Services 
A/GISIIPS/RL 
U.S. Department of State 
Washington, DC 20522-8100 
Fax: (202) 261-8579 

Re: Request Under Freedom of Information Act 
Ex edited Processin & Fee Waiver/Limitation R 

To Whom It May Concern: 

The American Civil Liberties Union and the American Civil iberties 
Union Foundation (together, the "ACLU")1 submit this Freedom of formation 
Act ("FOlA") request (the "Requcsf') for records pertaining to (1) t c legal 
basis for the United States' January 29, 2017 raid in al Ghayil, Yem (the "al 
Ghayil Raid"); (2) the process by which the goverrunent evaluated a d approved 
the al Ghayil Raid, including the cvidentiary standard by which the ctual 
evidence for conducting-the raid was evaluated; (3) the factual basis or, and 
process by which, the decision. was made to designate certain portio of 
Yemeni provinces as "areas of ac..1:ive hostilities" prior to the raid; ( before-the
fact and after-action assessments of civilian or bystander casual tics f the raid; 
and (5) the number, identities, legal status, and affiliations of those 'lled by the 
United States during the raid. 

l. Background 

On January 25, 2017, wl1ile dining at the White House, Pres 
Tromp approved a military raid of the small village of al Ghayil, Y 
days later, in the early hours of January 29, Navy SEAL Team 6 
raid, which left several civilians dead and raised concerns about the 
planning, and execution of the operati.on.3 In a press release later th 

1 The American Civil Liberties Union Foundation is a 26 U.S.C. § 50 l(c)(3) 
th11.tprovides legal rcpre~ntation free of charge to individuals and organ:Jzations 
and civil libertic:s ca..~s, educates the public about civil rights anil civil liberties i 
country, directly lobbies legislators, and mobilizes the American Civil Liberties 
members to lobby their legislat(lrs. The American Civil Liberties Union is a sep 
26 U.S.C. § 501(c)(4) member!!hip organization that educates the public about th 
implications of pending and proposed $late and federal legislation, provides anal 
and proposed legislation, directly lobbies legislators, aod mobilizes its members . 
legislators. 

cnt Donald 
en.2 A few 

'edout the 
egal basis, 
day, 

nion's 
te non-profit, 
civil liberties 
is of pcmling 
lobby their 

2 Fred Kaplan, What Happened Behind the Scenes Ee/ore the Yemen Raid,?, Slate (Feb. 2, 2017, 
6:06 PM), http://www.slatc.com/articles/news~ar.id_politics/war_stories/201,7102 ho s lo 
blame._for_tbc_botched_yemen_:raid.)hat_k.ilkd_ll_navy_seal.html . 

~Eric Schmitt & David E. Sanger, Ratd in Yemen: Risky /rum the Start and Cost in the End, 
N.Y. Times (F cb. l , 2017), hctps://nyti.ms/2k l 5LPn. 
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President Trump described the raid as "successful," a characterizatio echoed by 
other White House officials. 4 A number of other officials, including cnator 
John McCain, have questjoncd this characterizat1on. s 

Following the raid, the Department of Defense conducted a r view 
pursuant to Army Regulation 15-6, which involved three separate in estigations 
into the al Ghayil Raid: (l) an investigation into the death of U.S. N vy SEAL 
Ryan Owens; (2) an investigation into the civjlian casualties; and (3 
investigation into the crash and subsequent destruction of the Ospre 
On March 9, 2017, the head of U.S. Central Command, General Jos 
informed the Senate Armed Services Committee that two of the thrc 
investigations were complete, leaving only the investigation into the ash of the 
Osprey tilt-rotor aircraft ongoing. 7 

During his testimony, General Votcl disclosed that the invcs 
civilian casualties concluded that between four and twelve civilians · 
the raid.8 This tally conflicts with other reports that have placed that 
higher. Hwnan Rights Watch, for example, reported that at least fou cen 
civilians were killed, nine of whom were children.9 The Bureau ofl vcstigafrve 
Journali~m reported that twenty-five civilians were killed in the raid 10 Another 

4 Press Releas'e, Office of I.he Press Secretary, White House, Statement by the Pre ident on U _S. 
Service Member Kjfled in Yeme11 (Jan. 29, 2017), https://www.whitchouse.gov/tl -pres~
office/2017/01/29/statement-president~us-service-mcmber-killed-yemc:n; see Aar n Blake, The 
Wlrite House Has Rea/~y Bac:ked .ltself Into a Corner on the Yemen Raid, Wash. st (Feb. 28, 
2017), http://wapo_st/215Tawb?tid=ss_ LW (quoting Press Secretary Sean Spicer as aying that the 
raid was "absolutely a succes!>" and Lhat "anybody who would r;uggest otherwise oe:m't fully 
appreciate how succes~ful that mission w;u;"). 
5 Nolan D. McCaskill, McCain Rebuffs White House's Call for Apulogy Over Ye en Raid, 
Politico (Feb. 8, 2017, 2 :58 .PM), http;//politi.co/2k41FYb (quoting Senator McC in as calling 
the raid a "failure"); see Ewen MacA::;kill, Spencer Ac;kcnnan & Jason Burke, Qi '~tiuns Mount 
Over Botched Yemen Rai.cl Approved hy 1'rump, Guardian (Feb 2., 2017, 7:32 P 
https:/ /www_theguardian.com/world/2017 /feb/02/trump-approved-yemen-raid-fi · -days-after
inauguration. 

6 Gabriel.le Levy, Whue House .Respond.,· to Cal/for Jnvestigationfrom Slain SE 's Father, 
U.S. News (Feb. 27, 2017, 5:09 PM), https://www.ui;ncws.com/news/politic.o;/arti les/2017-02-
27/white-house~yemen-raid-that-kilt~d-seal-trigger~-thrce-pronged-pentagon-rcv w, 
7 Missy Ryan, Yemen Raid Killed Up to a Dozen Civilians, Military Investigario 
Post (Mar_ 9, 2017), http://wap() .st/2mqJjQZ?tidmss .• tw: Ryan Browne & Barba 
We KnuwAbout the .Yemen Raid, CNN (Mar. 11 , 2017, 12:48 PM), 
http://www.cnn.com/20 I 7 /03/11/politics/yemcn•raid-details-investigation. 

& Ryan, supra note 7. 
9 Yemen: US Should.Investigate Civilian Deaths in Raid, Human Rts. Watch (Fe 24, 2017, 
I 2:0 l AM), https://www.hrw.org/news/2017 /02/24/yemen-us-should~investigatc ivilian-deaths
raid. 
10 Namir Shabibi & Nai;sei- al Sane, Nine Young Children Killed: The F11ll Detai of Botched US 
Raid in Yemen ., Bureau of Investigative Joumali.::;m (Feb. 9, 2017), 
https ://www.thchurcauinvestigates.com/stories/20 l 7.-02-09/nine-young-childrcn i lled-the-full
deta il8-of-botchcd~us·mid-in-yemen. 
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report from Yemen estimates that up to thirty civilians were killed d ring the 
raid. 11 Journalist Iona Craig visited al Ghayi1 ~ interviewed survivors nd 
witnesses, and reported that at least six women and ten chi.Idren wer killed. 12 

In his testimony, General Votcl informed Congress that ther 
indicators of "poor decision-making or bad judgment" related to the 
determined that ••there wa..-; no need for an additional investigation i 
particular operation." 13 

The outcome of the raid and conclusions of the subsequent i 
have raised serious concerns about both the legal and factual bases 
Ghayi1 Raid. According to reports, the military obtained a temwra 
authority to treat portions of Yemen as ··areas of active hostilities.''1 

York Times reported that the Trwnp administration has exempted ce 

estigations 
r the al -
grant of 
The New 
ain parts of 
in the Yemen from policy constraints laid out by the Obama administratio 

Presidential Policy Guidance ("PPG"), which requires ·'near certain " that no 
civilians win be killed in a planned operation. 15 The "temporary"· 
characterization of certain areas of Yemen as "areas of active hostili ies'' gives 
rise to concerns about the process by which the administra:tion has ade this 
designation and its factual and legal bases for doing so. 

Factually, the raid's outcome causes concern that the ad.mini tration 
acted without adequate evidence and assurance that the raid would conducted 
in accordance with Jcgal and policy safeguards against civilian cas · Wes. 
Additionally, in light of the discrepancy between the government's nounccd 
tally of civilian casualties and the assessments of credible independ nt reporting 
and investigating, coupled with the inadequate infonnation the gov nmerit has 
released supporting its assessment, the public does not have a soun basis to 
evaluate government claims of deaths and injuries caused, and the I gality of the 
operation. 16 

. 

To provide the American public with information about the 
factual bases for the al Ghayjl Raid, why certain areas of Yemen w e 

JJ Rynn, supra note 7. 
1 ~ lona Craig, Death in al Ghay i/, Intercept (Mar. 9, 2017, 9:00 AM), https://inte .pt/2mK3RF2_ 
1
•
1 Alex Emmons, New .Evidence Contradicts Pentagon's Account of Ye.men Raid, ut General 

Closes the Ca.~e, Intercept (Mar. 9, 2017 .• 6:06 PM), https: //interc.pt/2mGflc7 __ 
14 See, e.g., Missy Ryan_ Thomas Gibbons-Neff & Ali Al~Mujilhed, Accelerating em en 
Campaign, US Conducts Flurry of Strike,'> Targeting al-Qaeda, Wash, Post (Ma , 2, 2017), 
http://wapo.st/21.zgXAa ?tid=ss_ tw. 

1 ~ Charlie Savage & Eric Schmitt., Truinp Administration Is Said to Be Working J Loosen 
Counterterrorism RuJe.s, N.Y. Times (Mar. 12, 2017), https://nyti .ms/2mA3cuS. 
16 Disparities between official government Lallies and those of reporters and NG · arc not 
unique to the Trump admini!-.'tration. Se<:., e.g., Rynn Devereawc, Obama Adm.inis ation Finally 
Releases its Duhiou,\' Drone Death Toll, Intercept (July J, 2016, 6: 1.8 PM). 
http://intcrc.pt/29fl2XD_ 
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"temporarily" designated as arc.as of active hostilities, and the exten of the 
civilian casualties that resulted from the raid, the ACLU seeks info · ation 
through this FOTA request. 

II. Requested Records 

P.6 

The ACLU seeks the release of any and all rccords-includi g legal and 
policy memoranda, guidance' documents, before-the-fact assessment ·, and after
action reports-that pertain to: 

{l) The legal and policy bases in domestic, foreign, and temational 
law upon which the government evaluated or justifie the al 
Ghayil Raid, including but not limited to records rel ed to the 
designation of parts of Yemen as "areas of active ho ilities," and 
the legal and factual basis that the govemmentuscs · 
designating such areas~ 

(2) The process by which the government approved the 
Raid, including which individuals possessed decisio . 
authority and the evidentiary standard by which the 
evidence was ev~hiated to support the determination 

(3) The process by which the <lecisioa was made to dcsi ate three 
parts of Yemen as "areas of active hostilities"; 

(4) Before-the-fact assessments of civilian or bystander 
the raid and the ·"after-action'' investigation into the. 

(5) The number and identities of individuals killed or inJ red in the 
al Ghayil Raid, including but not limited to the legal. . tatus of 
those killed or injured, with these separated out by i ividuals 
intentionally targeted and collateral casualties or inj 

With respect to the form of production, see S U.S.C. § 552( (3)(B), the 
ACLU requests that responsive electronic records be provided elec onicalJy in 
their native file· format, if possible. Altemative.Jy, the ACLU reques that the 
records be provided electronically in a text~searchable, static-image ormat 
(PDF), in the best irnage quality in the agency's possession, and tha the records 
be provided in separate, Bates~stampc:d files. 

Ill. Application for Expedited Processin,.e 

The ACLU requests expedited processing pursuant to 5 U.S 

5 
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§ 552(a)(6)(E). 17 There is a "compe1ling need" for these records, as 
the statute, because the information requested is "urgen[tly)" needed 
organization primarily engaged in disseminating information "to infi 
public concerning actual or alleged Federal Goventmcnt activity." 5 
U.S.C. § 552{a)(6)(E)(v)(II). 

A_ The ACLU is an organiwtionprimarily engaged in dissemin ting 
infi;rmation in order to tnji.Jnn the public about actual or all · ed 
government activity. 

The ACLU is "primarily !eagagcd in disseminating informati 
the meaning of the statute. 5 U.S.C. § 552(a){6){E)(v)(Il). 18 Obtai · 
information about government activity, analyzing that infonnation, d widely 
publishing and disseminating that information to the press and publi are critical 
and substantial components of the ACLU's work and arc among its rimary 
activities. See ACLU v. DOJ, 321 F. Supp. 2d 24, 29 n.5 (D.D.C. 20 4) (finding 
non-profit public interest group that ''gathers information of potenti interest to 
a segment of the public, uses its ,editorial skills to tum the raw mat al into a 
distinct work, and distributes that work to an audience" to be ''Prim 'ly engaged 
in disseminating information'').19 

The ACLU regularly publishes STAND, a print magazine th 
arid analyzes civil libcrties·related current events. The magazine is 
to over 620,000 people. The ACLU also publishes regular updates 
email to over 2-5 million subscribers (both ACLU members and no 
These updates are additionally broadcast to over 3 million social m 
followers. The magazine as wen as the email and social-media alert 
include des(..-riptfons and analysis of information obtained through F 
requests. 

reports on 
· sseminatcd 
d alerts via 
members). 

Tbe ACLU also reb11.llarl:y issues press releases to call attenti n to 
documents obtained through FOIA requests, as well as other breaki g news,20 

17 Sec also 32 C."F.R. §286.8(e}(Do0); 28 C.F.R § 16.5(e)(DOJ); 22 C.F. 
(State Department); 32 C.F.R . § 1900.34 (CIA). 

a See al~o 32 C.F.R. § 286,8(c)( l)(i)(B) (DoD); 28 C.F_R. § 16.S(e)(l)(ii) '1); 22 C.f .R. 
§ 171.l l(f)(2) (State Department); 3,2 C.F.R. § l 900-34(c)(2) (ClA). 

19 Courts have· found that the ACLU as well as other organi:tations with simj r mission..; 
that engage in information.-disscmination activities similar to the ACLU are "pri1 arily engaged 
in disseminating infon:na.tion_" Sec; e.g., Leadership Conference on Cii1il Rights Gonzales, 404 
F. Supp. 2d246, 260 (D.D .C. 2005);.A.cr,u, 321 F_ Supp. 2d at29 n.S; Elec. Pri1 lty !nfo. Ctr. v. 
DOD, 24 l F. Supp_ 2d 5, 11 (D.D.C. 2003). 

io See, e.g., Pres:; Release, American Civi.1 Liberties Union, U.S. Releases D me Strike 
'Playbook' in Response to ACLU Lawsuit (Aug. 6, 2016), https://www.aclu.org/ cw~us
releases-dronc-suike-playbook-response-ac!U-lawsuit; Press Release, American ivil Liberties 
Union, Secret Docaments Describe Graphic Abuse and Admit Mistake!! (June 14 2016), 
https://www.aclu.org/news/cia-rcle:ises·dozens-tonure-docurnents-rcsponse·aClu awsuit; Press 
Release, American Civil Libc:rties Union, U.S. Releases Targetc:d Killing Mc:mo Response to 

6 
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and ACLU attorneys are interviewed frequently for news stories abo t 
documents released through ACLU FOJA req~ests.2 1 

Similarly, the ACLU publishes reports about government co duct and 
civil liberties issues based on its analysis of infonnation derived fro . vanous 
sources, including information obtained from the government throu 
requests. This material is broadly circulated to the public and widcl 
everyone for no cost or; sometimes, for a small fee. ACLU national . 
regularly publish and disseminate reports that include a description d analysis 
of govemment documents obtained through FOIA requests.22 The A .LU also 
regularly publishes books, "know your rigbts" materials, fact sheets and 
educational brochures and pamphlets designed to educate the public out civil 
liberties issues and goverwnent poiicies that implicate civil rights ·· liberties. 

Long-Running ACLU LawSuit (June 23, 2014), https://www.acJu.org/national-se 'ty/us-
releaseiHargeted-killing•memo•response-long-running•aclu-lawsuit; Pres.o:; Rclcas , American 
Civil Liberties Union, Ju.-;tice Department Wh.itc Paper Details Rationale for ·T led Killing of 
Americans (Feb. 4, 201.3), https://www.aclu.org/national-security/justice-depar t-white-
paperoodetail.!!-rationalc·Largeted-killing-'americans; Press Release, American Civil 
Union, Documents Show FBI Monit6i:ed Bay Area. Occupy Movement (Sept. 14, 
https://www.aclu.org/news/documcnt~M1bow·fbi·mo1:1itorcd-bay-area-occupy-mo 
insidebayareacom. 

21 See, e.g. , Cora Currier, TSA 's Own Fife$ Show Doubtful Science11ehlnd It. Behavioral 
Screen Program, Intercept, Feb. 8, 2017, https://theincercept.com/20 I. 7/02/0'S/t~a. own-files
show-doubtful-!->cience-bdtindcits-beb..wior-sercening-program (quoting ACLU a omey Hugh 
Handeyside); Karen De Young, NewlyDeda .... rified Document Sheds light on Ho President 
Approves Dmne Strikes, Wash. Post, Aug. 6, 2016, http://wapo.st/2jy62cW (quot g fonner 
ACLU deputy legal director JameeJ faffcr); Catherine Thorbecke, What Newly R eased CIA 
Documents Reveal About 'Torture ' in It,\' Former Detention Program, ABC, June 15, 2016, 
http://abcn.ws/2jy40d3 (quoting ACLU staff attorney .Dror Ladin); Nicky Woolf; "S Marshals 
Spent $1 OM on: Equipment for Warra11tless Stingray Dev1'ce, Guardian, Mar. 17, 16, 
https://www. tbeguardian.eom/world/201 6/mar;/ 17 /U..'<·man:ihals-stingray-surveill e-airbome 
(quoting ACLU attorney Nate Wesslei:); David Wclna, Gowrnme.nt Suspected of anting CIA 
Torture Rl!JJurt to Rem(Jin Secret, NPR., Dec. 9~ 2015, http://n.pr/2jy2p7 l (quotin ACLU project 
director Hina Shamsi) . 

22 See, e.g., Hugh Ilandeyside .• Nf:W OQcuments Show This T.SA Program Bia ed fi1r 
Profiling Is Unscientific and Unrellable - Hut Still It Continues (Feb. 8, 2017, 1 ;45 AM), 
https://www.aclu:org/blog/speak-fre<;Jy/newAdocuments·Show-tsa-pro&>ram-hlam -proliling
unscientific-and.wireliable·still; Carl Takei, ACLU-Obtained Emails Prove that t e Federal 
Bureau qf Prisons Covered Up Its Visil 1.0 the CIA 's Torture Site (Nov. 22, 2016, :15 PM), 
hnps://www.aclu.org/blog/speak·fredy/aclu-obtainedooemails-provc-fedcral-bure "prisons
covered-it.<:-visit-cias•torture; Brett Max Kaufman, Details A hound in Drone 'Plcz book· -
Except for thr.• One.,· That Really Mauer Most (Aug. 8, 2016, 5:30 PM), https://w w.aclu .org/ 
blog/speak.-freely/details-abound-drooe-playbook-exccpt-oncs-really..JJnatter-mos Nathan 
Freed. Wessler, ACLU- Obtained DOf;uments Reveal Breadth of Secretive Stingr _ Use in 
Florida (Feb. 22, 2015, 5:30 PM), hups://www.acJu.org/blog/free-future/aclu-ob incd
documcnt~-revealMbrcadth~secretive-stingray-use·florida~ Ashley Gon;ki, New N5 Document~· 
Shine More Light into Blad Box of Executive Order 12333 (Ocl 30, 2014, 3:29 ' M), 
https://www ,aclt1.org/blog/new~nsa..documents•shjo~morc-light-black~hox.-exec i ve~order-
12333; ACLU, ACLU Eye on the FBI: Documents Reveal Lack of Privac.y Safeg irds and 
Guidance in Government 's "Suspicious Activity Report '' Systl:ms (Oct 29, ::WI 3) 
bttps://www.aclu.org/sites/default/:files/asscts/eyc::_on_fbi_-_sars.pdf. 
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The ACLU publish~s a widely read blog where original cdito ial content 
reporting on and analyzing civil rights a:nd civil liberties news is pos d daily. 
See https://www.aclu.org/blog. The ACLU creates and disseminates riginal 
editorial and educational content on civil rights and civil liberties ne s through 
multi-media projects, includingvideos, podcasts, and interactive fea res. See 
https://www.actu.org/multimcdia. The ACLU also publishes, analyz s, and 
disseminates information through its heavily visited website, www.a lu.org. The 
website addresses civil rights and civil liberties issues in depth, prov es features 
on civil rights and civil liberties issues in the news, and contains m y 
thousands of documents relating to1 the issues on which the ACLU is focused. 
The ACLU's website also serves as a clearinghouse for news about CLU 
cases, as well as analysis about case developments, and an archive o case
related documents. Through these pages, and with respect to each sp cific civil 
liberties issue, the ACLU provides the public with educational mate al, recent 
news, analyses ofrelevant Congressional or executive branch action 
government documents obtained through FOIA requests, and furthe in~dcpth 
analytic and educational multi-media features. 

The ACLU website includes many foaturcs on infonnation o 
through the FOIA.23 For exampte, the ACLU's "Predator Dt<.)nes· F " 
webpagc, https://www .aclu.oqy'national-security/predator-drones!"'fo a, contains 
C(>mmcntary about the ACLU's FOIA request, press releases, analy s of the 
FOTA documents, .numerous blog posts on the issue, documents rcla d to 
litigation over the FOIA request, frequently asked questions about t ·geted 
killing, and links to the 9ocuments themselves. Similarly, the ACL · maintains 
an onlinc ''Torture Da~abasc," a compilation of over 100,000 pages f FOIA 
documents that allows researchers and the public to conduct sophist ·atcd 
searches of FOIA documents relating to government policies on ren .ition, 
detention, and interrogation.24 

2~ See, e.g ., Nathan Freed Wessler&. Dyan Cor:te'L, .f'IJI Releases Details of' m-Day' 
Exploit Dt:ci#onmaking Process (June 26~ 2015, 11 :00 AM), https://www.aclu..cr /blog/free
futureJfbi-rclea.-.es-details-zero:.day-exploit.tlecisionmaking-proces.<;; Nathan Free Wessler, FBI 
Documents Reveal New Information on Baltimore Surveillance Flights (Oct JO; 15, 8:00 
AM), https://www.aclu.org/blog/free~future!fbi-document-.-rcveal..new-infonnati •baltimore
surveillnnce-flights; AClUv. DOJ-FOJA Case fer Record.~ Relating to lhe Kiili g ofThrce 
US. Citizens, ACLU Case Page, https://www.aclu.org/national-security/anwar-al wlaki-foia
request; ACLU v. Department uf D~fense, ACLU Ca~e Page, hups://www.aclu.or /cases/aclu-v
departmenHlefenl!e; Mapping the FBI: Uncovering Abusive Surveillance and Ra ·az Profiling, 
ACLU Case Page, bttps://www.aclu.org/mappingthetbi; Bagram FOIA, ACLU C se Page 
https://ww:w.aclu.org/cases/bagram•foia; Cf)RT FOIA, ACLU Case Page, 
https://www.aclu.org/m1tional¥secur.ity/csrt-foia; ACLU v. DOJ -Lawsuit to Enjo e NSA 
Warrantless Surveillance FOIA Request, ACLU Case Page, https://www.ach1'.org clu-v•doj
lawsu.it-enforce-l;lsa-warrantk:ss-surveillance~foia-request; Patriot FO!A , ACLU ase Page., 
https://www.aclu.org/p11triot-foia; NSL Documents Released hy DOD, ACLU Ca Page, 
https://www.aclu.org/nsl-documents~released-dod'!redircct=cpredirect/3208'8. 

24 The torture Dar.abase, ACLU, https://www.thetorturc:database.org; see als Countering 
Violent E.xtremism FOIA Database, ACLU, https://www.aclu.org/foia-collc"tion/ vc-foia-
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The ACLU has also published a nurober of charts and expl 
materials that collect, summarize, and analyze information it has ob 
through the FOIA. For example, through compilation and analysis o 
infoonation gathered from various sources--including information tained 
from the government through FOTA requests-the ACLU created original 

P.10 

chart that provides the public and news media with a com.prehcnsiv summary 
index of Bush~era Office of Legal Counsel memos relating to in.terr gation, 
detention, rendition, and surveillance.25 Similarly, the ACLU produ ed. an 
analysis of documents released ,in response to a FOIA request abo·ut 'be TSA's 
behavior detection program26

; a summary of documents released in esponse to a 
FOIA request re1ated to the FlSA Amendments Act27

; a chart ofori 'nal 
statistics about the Defense Department's use of National Security ·· 
on its own analysis of records obtained through FOIA requests28

; an analysis 
of documents obtained through FOIA requests about FBI surveillan c flights 
over Baltimore. 29 

The AC.LU plans to analyze, publish, and dissemina:te to the ublic the 
information gathered through this Request. The records requested not sought 
for commercial use and the requestcr.s plan to disseminate the info · ation 
disclosed as a result .of this Request to the public at no cost. 

B. The records sought are urgently needed to inform the public bout 
actual or alleged government activity. 

These records are urgently needed to inform the public abou actual or 
alleged government activity. See 5 U.S.C. § 552(a)(6)(E)(v)(ll).30 S ecifical1y; 
the requested records relate to the legal and factual bases for the rec nt al Ghayil 

documents; TSA Beh<Ivior Detl!ction FOJA Databw1c, ACLU, https://www.aClu.o 
collection/tsa-behavior-detection-foia-datahase; targeted Killing FOJA Databas 
http11 ://www. aclu.org/foia-<rollcc:tion/ta.Tgi;ted~killiog~foia¥database. 

15 I.ndcx of Bu..o.;h-Era OLC Memoranda Relating to interrogation, Detention., 
and/OT Surveillance, ACLU, 
hups://www.aclu.org/sites/defai:llt/files/pdfs/snfefree/olcmemos _ 2009 _ 03 05 .pdf. 

26 Bud Trip: Dehimking the 1'SA 's 'Behavi.or Dele<~tion' Program, ACLU (2 7), 
https://www.aclu.org/sites/defaulrlfiles/field:... document/demi 7-tsa_ detection _rep rt-v02.pdf. 

27 Summary ofFJSA Amendmcnt~\· .A·ct FO!A Documents Released on Novem 'r 29, 2010, 
ACLU, https://www.aclu.org/fiJes/pdfs/natsec/fuafoia20101129/20101129 Su .pdf. 

2a StatiJ.'tu:.s on NSL 's Produced by /)epllrtment of Defense, ACLU, 
https:/ /www.aclu.org/other/s1atistics·n..11l.s~produced·dod. 

2
!! Nathan Freed Wessler, FBI Documcnt.<1.Reveal New Information on Baftim re 

Sul'Veilltmce Flights (Oct. 30; 2.015, 8:00 AM), https://www.aclu.org/blog/free-fu e/tb.i· 
documents-reveal-new-infonnation...;baltimote-slirVeillance-flights . 

. w See also 32 C.F.R. § 286.8(e)(l)(i)(D) (DOD); 28 C.F.R. ~ 16.S(e)(l}(ii) ( * I 71 . l l(t)(2) (State ;Department); 32 C.F.R. § l900.34(c)(2) (CIA). 
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Raid and the subsequent investigations. As discussed in Part I, supra the al 
Ghayil Raid is the subject Of widespread public controversy and m · a 
attention. 31 

Given the foregoing, the ACLU has satisfied the requirement for 
expedited processing of this Request. 

JV. Application for Waiver or Limitation of Fees 

The ACLU requests a waiver of document search, review, 
duplication fees on the grounds that disclosure of the requested reco s is in the 
public interest and because djsclosure is "likely to contribute sigrrifi ntly to 
public understanding of the operations or activities of the govcrn:me t and is not 
primarily in the commercial interest of the requester." 5 U.S.C. 
§ 552(a)(4)(A)(iii).32 The ACLU also requests a waiver of search fe 
grounds that the ACLU qualifies as a '4representative(l of the news 
the records are not sou'ght for commercial use. 5 U.S.C. § 552(a)(4) 

A. 

As discusse(i above, credible media and other investigative 
underscore the substantial public interest in the records sought thro 
Request. Given the ongoing and widespread media attention to this 
records sought will significantly coutri.bute to public understanding 
of profound public importance. Beca~e little specific information out the 
legal and factual justification for the raid or the subsequent investig tion is 
publicly available, the records sought arc certain to contribute sigrri cantly to 
the public' s understanding' of the legal and policy framework under hich the 
government operated and the extent of civilian casualties that occ during 
the raid. 

The ACLU is not filing this Request to further its commerci 1 interest. 
As described above, any infbnnation disclosed by the ACLU as a r ·ult of this 
FOIA Request will be available to the public at no cost. Thus, a fee · aiver 
would fulfill Congress: s Jegislative intent in amending FOIA. See J; dici(z/ 
Watch, Inc, v. Rossotti, 326 F.3d 1309, 1312 (D.C. Cir. 2003) ("Co gress 
amended FOIA to ensure that it be liberally con~'trued in favor of w "vers for 
noncommercial requesters." (quotation marks omitted)). 

31 See supra Prut' I , at 2-4 .nn_ 2-,-15. 

32 32 C.F.R. § 286.12(1)(1) (DOD); 28 C.F,R. § 16.10(k)(2) (DOJ); 22 C.F. § 171.16(a) 
(State Deparunent); 32 C.F.R . ~ 1900, I 3(b)(2) (CIA). 
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B. The ACLU is a r · r.esentative of the news media .and he records 
are not sou:ght' for· commercial use. 

The ACLU also requests a waiver of search fees on the grou ds that the 
ACLU qualifies as. a "representative[] of the news media" and the re ords are 
not sought for commercial use. 5 U.S.C. § 5S2(a)(4)(A)(ii)(U). The CLU 
meets the statutory and regulatory definitions of a ''representative ot he news 
media" because it is an "entity that gathers i.nfonnation of potenti·al . tcrcst to a 
segment of the public, uses its editorial skills to tum the raw materi 
distinct work, and distributes that work to an a:udiencc." 5 0.S.C. 
§ 552(a)(4)(A)(ii)(Ill)33· ~ see a/,,·o Nat'/ Sec. Archive v. DOD, 880 F. d 1381, 
1387 (D.C. Cir. 1989) (finding that an organization that gathers info ation, 
exercises editorial discretil)n 1n selecting and organizing docwnelits "devises 
indices and finding aids," and "distributes the resulting work to the ublic" is a 
"representative of the news media" for purposes of the FOIA); Serv. Women's 
Action Network v, DOD, 888 F. Supp. 2d 282 (D. Conn. 2012) (req 
including ACLU, were representatives of the news media and thus 
fee waivers for FOTA requests to the Department.of Defense and D 
Veterans Affairs); ACLU o{Was.h. v. DOJ, No. ·C09-0642RSL, 201 
887731, at *10 (W.D. Wash. Mar. JO, 2011) (finding that the ACL of 
·washington is an entity that "gathers information of potential intere t to a 
segment of the public, uses its editorial skills. to turn the raw materi s into a 
distinct work,. and distributes that work to an audience"); ACLU, 32 F. Supp. 
2d at 30 n5 (finding non-profit public interest group to be "primaril engaged in 
disseminating information"). ihe ACLU is therefore a ''representati e of the 
news media" for the same reasons it is "primarily engaged in the di 
of information." 

Furthermore, courts have found other organizations whose ss1on, 
function, publishing, and public education a"'iivities are similar ink d to the 
ACLU's to be "representatives of the news media" as well. See, e.g . . Cause of 
Action v. IRS, 125 F. Supp. 3d 145 (D.C. Cir. 2015); Elec. Privacy ifo. Ctr., 
241 F. Supp. 2d at 10-15 (findingnon*profit public interest group t at 
clisserninated an electronic newsletter and published books was a "r rcscntative 
of the news media" for purposes of the FOIA)~ Nat'/ Sec. ;l.rchivet 0 F.2d at 
1387; Judicial Watch; Inc. v. DOJ, 133 F. Supp. 2d 52, 53-54 (D.D . 2000) 
(finding Judicial Watch, self;..described as a ''public interest law fi ,"a news 
media requester). 34 

33 Se.e. also 32 C.F.R. § 286.12(b)(6) (l>OD); 2R C.F.R. § l6. IO(b)(6) (DOJ); 2 C.f.R ~ 
171.14(b)(5)(ii)(C) (State Department); 32 C.F.R. § J900.02(h)(3) (CIA). 

34 Courts have found .tbe.se organizations to be "representatives of the riew!!l ia" even 
thougb they engage ia litigation and lobbying activities beyond their di.sscminati of 
i.nfonnation I public education activitie5. See, e.g ., Elcc Privacy Info. Ctr. , 241 F. Supp . .2d 5 ; 
Nat'/ Sec. Archive, 880 F.2d at 13R7; ~cc also Leadership Confe1•ence on Civil Ri lits, 404 F. 
Supp. 2d at 260; Judicial Watch, lnc., 133 F. Supp. 2d al 53-54. 
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On account .ofthese factors, fees associated with responding o FOIA 
requests are regularly waived for the ACLU as a "representative oft e news 
media.''35 As was true in those instances. the ACLU meets the requi ments for 
a fee waiver here. 

• * 

Pursuant to applfoable 'statutes and regulations, the ACLU e 
determination regarding expedi:red processing within 1 O days. See 5 .S.C. 
§ 552(a)(6)(E)(ii);. ·32 C.F.R.§ 286.8(c)(l) (DoD); 28 C.F.R. § 16.5( )(4) (DOJ); 
22 C.F.R. § 171. ll(f)(4) (State Department); 32 C.F.R. § 1900.34(c .(CIA). 

lf the Request is denie.d i:ri whole.or in part, the ACLU asks 
justify all deletions by reference to specific exemptions to FOIA. T 
expects the release of all segregable portions of otherwise exempt 
ACLU reserves the right to app~al a decision to withhold any info 
deny a waiv:cr of fees. 

Thank you for your prompt attention to this matter. Please fl ish the 
applicable records to: 

Anna Diakun 
American Civil Liberties Union 
125 Broad Street-18th Floor 
New York, New York 10004 
T: 212.549.2500 
F: 212.549.2654 
adiakun@aclu.org 

I affirm that the infonnation provided supporting the reques for 
expedited PT()Cessing is tnJe and correct to the best of my khowledg and belief. 
See 5 U.S.C. § 552(a)(6)(e)(v1). 

3
·
5 In September 2016, the State Department granted a tee waiver to the ACL with regard 

to a FOIA request concerning the targeted killing proi.,.rram. Similarly, in March 2 09, the Slate 
Department also granted a fee waiver to the ACLU with regard to a FOlA rcqucs for documents 
relating to .the detention, interrogation, treatme.rit, or prosecution of $ui;pcc;te.d tc rists. 1n May 
2016, the FBI granted. a fee~wruver request regarding a FOIA rcquc.'\t iii._l\uc;d to th DOJ for 
documents related to Countering ViOlent Extremism Programs. I.n April 20 l '.3 ~ th National 
Security Division of the OOJ granted a fee~waiver requc.5t with rc~pcct to a reque t for 
documents relating to t})e,'FTSA Amendment~ Act. Also· in April 2013, the DOJ g ted a fee
waiver request regarding a ·Fo!A request for documents related to "national secu ty letters" 
issued under the Electronic Comml'.loications Privacy Act. In August 2013, the F I granted the 
fee-waiver request related to the same FOIA request issued to the DOJ. In .Tune 2 11, the 00.T 
Natiooa] Security Divisiou gra11ted a fee waiver to the ACLU with respect to .a. r uest for 
document"! relating to the intcq)i'ctation and ililplcrnentalion of a ~ction .of the P TRIOT AcL 
In addition, the Department of befeilse did not charge the ACLU fees assoeiated 'th FOlA 
requests submitted by the ACLU in April 2007, June 2006, February 2006, and .· 'Cbber 2003. 
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American ivil Liberties Unio 
Foundation 

125 Broad Street-18th Floor 
New York~ New York 10004 
T: 212.549.2500 
F: 212.549.2654 
adiakun@aclu.org 
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