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THIRD JOINT STATEMENT OF STIPULATED FACTS

The Court’s Opinion and Order of August 28, 2013 [ECF 110] indicated that the Court
required additional information regarding whether appellate judicial review under 49 U.S.C.
8 46110 “of the record on which the government acted as to each Plaintiff” would satisfy due
process. ECF 110 at 35. Specifically, the Court indicated that it lacked information regarding
“what specifically would be in the administrative record submitted to the appellate court, what
other materials might be submitted, or the nature of the record or materials that deems them
sensitive and/or classified so they cannot be revealed to anyone other than the appellate court.”
ECF 110 at 34. Pursuant to the status report filed on September 16, 2013, counsel for the parties
have conferred and do hereby submit the following Third Joint Statement of Stipulated Facts.
This statement supplements the Joint Statement of Stipulated Facts filed by the parties on
January 31, 2013 [ECF 84], which set forth facts regarding, inter alia, the Department of
Homeland Security Traveler Redress Inquiry Program (“DHS TRIP”) redress process.

1. Individuals who have been denied boarding on commercial aircraft and believe that their
denial is a direct result of being included on the No Fly List are permitted to apply for
redress through the DHS TRIP process, file an administrative appeal of their DHS TRIP
determination, and seek judicial review of their final DHS TRIP determination.

2. The DHS TRIP administrative review process concludes with a final determination letter.
When the final determination letter indicates that the petitioner may seek judicial review
of the decisions represented in the letter in the Court of Appeals pursuant to 49 U.S.C.
8 46110, it does not inform the petitioner whether he or she is on the No Fly List or, if he
or she is, the legal or factual basis for inclusion.

3. Anindividual who seeks judicial review of a final DHS TRIP determination letter under
49 U.S.C. § 46110 may submit a petition for review to the appropriate court of appeals.
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In response to such a petition, the government will submit an administrative record to the
court.

4. 1f DHS TRIP review of a petitioner’s redress file resulted in the final determination that
the petitioner is not on the No Fly List, the administrative record will inform the court of
that fact.

5. If DHS TRIP review of a petitioner’s redress file resulted in the final determination that
the petitioner should remain on the No Fly List, the administrative record will include
information that the government relies upon to maintain that listing. This information
may include information obtained from human sources, foreign governments, and signals
intelligence.

6. A petitioner is informed that the government has filed an administrative record through
the docketing of that record. The administrative record provided to the court of appeals
includes any information the petitioner submitted to the government as part of his or her
DHS TRIP redress request, and the petitioner has access to that portion of the record.
Moreover, the government may provide to the court ex parte and in camera information
in the administrative record that the government has determined is classified, Sensitive
Security Information, law enforcement investigative information, and/or otherwise
privileged or protected from disclosure by statute or regulation.

7. The government does not, at any point during the judicial review process, provide the
petitioner with confirmation of whether he or she is on the No Fly List, the government’s
reasons for including the petitioner’s name on the list, or any information or evidence
relied upon to maintain the petitioner’s name on the list.

8. For a petitioner who is on the No Fly List, the court of appeals will review the
administrative record submitted by the government in order to determine if the
government reasonably determined that the petitioner satisfied the minimum substantive
derogatory criteria for inclusion on the list. Those criteria have not been made public but
will be provided to the court ex parte and in camera.

9. If following review of the administrative record, the court of appeals determines that the
government correctly determined that the petitioner’s name should remain on the No Fly
List, then the court may deny the petition for review.

10. In reviewing an individual’s petition for review challenging his or her asserted inclusion
on the No Fly List, a court of appeals may determine that the individual’s placement is
not supported by the administrative record provided by the government. The government
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takes the position that, in such circumstances, the court may remand the matter to the

government for appropriate action.
Dated: September 26, 2013.
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