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SUMMARY OF ARGUMENT

As the government’s opening brief demonstrated, the district court committed
fundamental errors in entering a permanent injunction prohibiting the Department of
Defense (DoD) from constructing border barriers pursuant to 10 U.S.C. § 284 in
supportof the drug-interdiction efforts of the Department of Homeland Security
(DHS). Plaintiffs assertinjuries fromborder barrier construction that are solely
aesthetic, recreational, and environmental in nature; they are entitled neither to sue
nor to obtain injunctive relief on their claim, which at bottom is that DoD exceeded
the limitations on its internal budgetary authority to transfer appropriated funds
among otherwise-authorized projects under Section 8005 of its annual appropriations
statute. Indeed, the government’s arguments are so compelling that the Supreme
Court granted a stay of the injunction, thereby allowing border barrier construction to
occur while this appeal remains pending.

In their response briefs, plaintiffs Sierra Club and Southern Border
Communities Coalition (the Organizations) and plaintitfs California and New Mexico
(the States) fail to rehabilitate the injunction awarded to the Organizations, muchless
demonstrate that the district courtabused its discretion in denying injunctive relief to
the States. As a threshold matter, the Organizations are plainly incorrect that this
Court’s ability to conduct a plenary resolution of this important appeal is foreclosed
by the interlocutory decision denying a stay entered by a motions panel after limited

and expedited briefing, especially given that the Supreme Court’s subsequent order
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granting a stay necessarily rejects the motions panel’s conclusion. And plaintiffs fare
no better in defending the judgment below on the merits.

To begin, although plaintiffs emphasize the general availability of an implied
cause of action in equity to challenge federal conductin excess of authority, they fail
to establish that they in particular are proper parties to bring such an action. Notably,
they do not identity a single precedent allowing such an action where the putative
plaintiff fell outside the zone of interests of the statutory or constitutional limitations
on which the claimrested. And plaintiffs do not meaningfully dispute that they
cannot satisfy the zone-of-interests requirement because their asserted harms are
entirely unrelated to the asserted statutory and constitutional limitations on DoD’s
internal budget transfers.

In any event, plaintiffs’ objections to DoD’s transfer of funds are all meritless.
Plaintiffs principally defend the district court’s conclusion that, in transferring funds
to support DHS’s request for counter-drug support under Section 284, DoD
exceeded its authority under Section 8005 on the grounds that Congress “denied”
additional funding to DHS for border wall construction more generally, and that the
need for such construction was not “unforeseen.” But plaintiffs fail to refute the
various textual and contextual indicia that Section 8005 is focused more narrowly on
the particular “items” that DoD sought (or could seek) to include within its own
budget. Congress’s separate decisions concerningDHS’s budget requests are

irrelevant.
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Plaintiffs also raise various alternative arguments that the district court did not
adopt, but those are even more deficient. For example, Section 284 unambiguously
authorizes DoD to build border barriers to support DHS’s drug-interdiction efforts,
and plaintiffs’ proposed limitation on construction thatis “too big’ has no textual
basis. Likewise, nothingin the Constitution remotely prohibits Congress from
exercising its power over the purse by delegating to executive agencies limited
authority to transfer legislatively appropriated funds among legislatively approved
projects.

Finally, ata minimum, plaintiffs fail to demonstrate their entitlement to
equitable relief. The Organizations’ attempts to denigrate the harms to the
government’s counter-drug efforts, while exaggerating the intangible harms to
themselves, do not undermine the government’s showing that the district court
abused its discretion in granting such an extraordinary injunction. And, @ fortiori, the
States cannot show that the district court abused its discretion in denying them
injunctive relief. The district court was correct that the States lack irreparable harm
warranting an injunction, both because the Organizations had obtained a duplicative
injunction and because the States’ environmental harms are speculative while their

sovereign harms are not caused by DoD’s challenged transfer of funds.
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ARGUMENT

I. The Motions Panel’s Superseded Decision Denying A Stay Does
Not Bind The Merits Panel.

The Organizations contend (Br. 12-19) that this Court is foreclosed from
considering the arguments raised in the government’s opening brief because a
motions panel published its decision denying the government’s request for a stay
pending appeal based on those same arguments, notwithstanding that the Supreme
Court subsequently granted a stay. That contention makes neitherlegal nor practical
sense. Ingranting the extraordinary relief of a stay pending appeal that allowed
border barrier construction to begin, the Supreme Court necessarily concluded that
the government had satisfied the standard to obtain a stay of the injunction. T7ump v.
Sierra Club,No. 19A60, ___ S.Ct. ___,2019 WL3369425, at *1 (U.S. July 26, 2019)
(SCt. Stay Order); Nken v. Holder, 556 U.S. 418, 434 (2009) (reciting stay standard).
That decision is “clearly irreconcilable” with, and thus supersedes, the motions panel’s
contrary holding that the government had not satistied the stay standard. See Mz/ler v.
Gammie, 335 F.3d 889, 900 (9th Cir. 2003) (en banc).

The Organizations brush aside (Br. 15-16) the Supreme Court’s order as
“limited to the preliminary showing” that defendants had demonstrated a “fair
prospect” of success. But the Supreme Court’s conclusion that the government’s
appeal was sufficiently meritorious to warrant a stay necessarily rejects the motions

panel’s contrary conclusion. The motions panel addressed defendants’““/i&elihood of
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success on the merits,” Stay Op. 32 (formatting altered), and the Supreme Court’s
“fair prospect” standard did not require a lesser showing, see Lazr v. Bullock, 697 F.3d
1200, 1204 (9th Cir. 2012) (Lazr I) (explaining that “courts routinely use different
formulations to describe” the likelthood-of-success factor, including “fair prospect,”
but “[a]ll of these formulations indicate that, ‘at a minimum,” a petitioner must show

2

that there is a ‘substantial case for relief on the merits™). To the extent the motions
panel suggested (Stay Op. 31) that it was evaluating the merits “more fully” than
under the likelihood standard, it engaged in that unnecessary discussion because it
feared the issues “may become moot.” Such dicta should not control here, especially
where the Supreme Court’s stay has eliminated that concern. Indeed, if the motions
panel thought it was conclusively resolving the underlying merits of the appeal, it
would have affirmed the district court’s entry of a permanent injunction, rather than
merely denying a stay and allowing the parties to begin merits briefing—briefing that,
under the Organizations’ view, would be entirely pointless.

Moreover, evenif the Supreme Court had not granted a stay, the motions
panel’s stay decision would not bind the merits panel. As this Court recently
recognized,a motions panel’s finding that appellants have not made an adequate
showing of likelithood of success on the merits to obtain a stay “does not bind the
merits panel in reviewing” the underlying injunction, “as thatis not the standard the

merits panel will apply.” East Bay Sanctuary Covenant v. Barr, No. 19-16487, --- F.3d ---,

2019 WL 3850928, at *1 n.2 (9th Cir. Aug. 16, 2019); see also Lair I, 697 F.3d at 1203.
5
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In addition, the entire purpose of a stay motion on an expedited timeline with limited
briefing is to preventirreparable harm while the appeal is pendingin order to allow time
for briefing and a merits decision in the ordinary course of the litigation. Compare Fed.
R. App. P. 27(a) & 9th Cir. R. 27-3, with Fed. R. App. P. 32(a). The very nature of a
motions panel’s decision to grant or deny a stay pending appeal thus implies that the
motions panel’s analysis may be revisited after full merits briefing.

Lair v. Bullock, 798 F.3d 736 (9th Cir. 2015) (Lasr II), does not compel a
contrary conclusion. Although the Courtin Lazr II discussed the holding of an earlier
motions panel in that case and stated that a “motions panel’s published opinion binds
future panels the same as does a merits panel’s published opinion,” the Court
ultimately explained it did not need to rely on the motions panel’s holding because
other Ninth Circuit cases had “arrived at th[e] same conclusion.” Id. at747. The
statementin I air II was therefore dictaand should notbe followed here. It would be
ill-advised for this Court to hold that a motions panel’s interlocutory ruling denyinga
stay pending appeal effectively resolves the appeal itself, see East Bay, 2019 WL
3850928, at *1 n.2, particularly where the Supreme Court has disagreed with the
motions panel’s decision and granted a stay “pending disposition of the

Government’s appeal,” SCt. Stay Order 1.
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II.  Plaintiffs Are Not Proper Parties To Enforce Section 8005’s
Limitations, Which Govern DoD’s Internal Transfer Of Funds.

As a threshold matter, plaintiffs repeatedly attack a straw man by asserting that
the government argues that judicial review of a Section 8005 transfer is completely
precluded or unavailable. See, e.g., States Br. 35; Organizations Br. 39-40. Contrary to
plaintiffs’ assertions, the government is not arguing that courts are categorically barred
trom reviewing alleged constitutional claims resting on statutory violations in general,
or an agency’s internal transfers of funds absent statutory authority in particular. The
government likewise is not arguing that there is never an equitable cause of action to
bring such claims, or that no plaintiff could ever doso. Cf Stay Op. Dissent 19 (N.R.
Smith, J., dissenting) (concluding that Section 8005 at least “arguably protects,” for
example, “those who would have been entitled to the funds as originally
appropriated”).

Rather, the government argues that these particular plaintiffs are not proper parties
to invoke any cause of action to challenge the government’s expenditure of funds.
Plaintiffs’ claim that the government is acting ultra vires and in violation of the
Appropriations Clause is necessarily predicated on their contention that the
government has exceeded the limitations imposed by Section 8005, and yet their
asserted aesthetic, recreational, and environmental injuries from the otherwise-
authorized project to which the funds were transferred fall well outside the zone of

interests protected by Section 8005’s limitations. Indeed, the Supreme Court found
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that the government was so likely to succeed on this argument that it granted the
extraordinary reliefof a stay allowing construction of border barriers to commence
while the appeal is pending, and plaintiffs’ arguments provide no basis for this Court
to second-guess the Supreme Court’s determination.

A. Plaintiffs Are Outside The Zone Of Interests Protected Or
Regulated By Section 8005.

As set forth in the government’s opening brief (at 26, 30-33), the zone-of-
interests requirementis a general presumption limiting the plaintiffs who “may invoke
[a] cause of action” that Congress has authorized, Lexmark Int’), Inc. v. Static Control
Components, Inc.,572U.S. 118, 129-30 (2014), and reflects the fact that Congress
typically does notintend the “absurd consequences” that could result from extending
a cause of action to “plaintiffs who might technically be injured in an Article III sense
but whose interests are unrelated to the statutory prohibitions” they seek to enforce,
Thompson v. North Am. Stainless, P, 562 U.S. 170, 176-78 (2011). And as the
government further demonstrated (Opening Br. 27-30), under any zone-of-interests
standard, plaintiffs are not proper parties to enforce Section 8005’s limitations: their
aesthetic, recreational, and environmental injuries are entirely unrelated to the
interests even arguably protected and regulated by Section 8005, a statute that governs
DoD’s internal transfer of funds between DoD appropriations accounts.

Although plaintiffs continue to call Section 8005 the government’s “defense”

to their ultra vires and Appropriations Clause claims, seg, e.g. Organizations Br. 34, that
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label cannot disguise the substance of the matter. Plaintiffs’ claims necessarily rest on
pleading and proving that DoD Jacked statutory authority to transter the funds becanse the
transfer violated Section 8005’s limitations. See Organizations Br. 40-47 (relying on
Section 8005’s limitations to allege DoD’s transfer was unlawful); States Br. 13-19
(same)." And thus Section 8005 is “[t]he relevant statute” for zone-of-interests
purposes, becauseit “is the statute whose violation is the gravamen of the complaint,”
Lujan v. National Wildlife Fed'n, 497 U.S. 871, 886 (1990), as contirmed “by reference to
the particular provision of law upon which the plaintiff relies,” Bennett v. Spear, 520
U.S. 154, 175-76 (1997).?

Plaintiffs make half-hearted efforts to show that their aesthetic, recreational,
and environmental injuries fall within Section 8005’s zone of interests—a conclusion
reached by neither the district court nor the motions panel—but their arguments are

unpersuasive. As they did in the Supreme Court, plaintiffs invoke (Organizations Br.

' Although Plaintiffs argue in passing that Section 8005 would itself be
unconstitutional if construed as the government contends, those arguments are
predicated on Plaintiffs’ misunderstanding of Section 8005 and are meritless in any
event. Seeznfraat Part IV.B.

> It is therefore immaterial whether the States fall (Br. 34) within the zone of
interests protected by the statutory limitations on waivers granted under the Illegal
Immigration Reform and Immigrant Responsibility Act {IRIRA). That at most
would support a claim challenging the IIRIRA waiver, not the transfers as exceeding
Section 8005’s limitations. Clarke v. Securities Indus. Ass'n, 479 U.S. 388, 401 (1987),
simply assessed the provision at issue “in the overall context of”” the statutory scheme.
That case does not support finding the zone of interests satisfiedin a suit seeking to
enforce one statutory provision merely because plaintiffs may fall within the zone of
interests of a different statute.
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36-38) the Court’s decision in Match-E-Be-Nash-She-Wish Band of Pottawatoni Indians v.
Patchak, 567 U.S. 209 (2012), but the statute at issue there authorized the Secretary of
the Interior to acquire land, a decision “closely enough and often enough entwined
with” the use of the land acquired that “neighbors to the use” were “reasonable—
indeed, predictable—challengers of the Secretary’s [land-acquisition] decisions.” Id. at
224, 227. By contrast, Section 8005’s limitations relate to Congress’s regulation of
DoD’s budget, not DoD’s substantive authority under Section 284 to construct
border barriers in support of DHS’s drug-interdiction efforts. DoD’s transfer
decisions are not “entwined” with the downstream collateral effects on private parties
that may result from otherwise-authorized projects financed by transferred funds, and
plaintiffs who assert aesthetic, recreational, or environmental injuries from those
downstream collateral effects are not “predictable” challengers to DoD’s internal
transfers of funds. Unlike in Pachak, the problem goes well beyond the point that
Section 8005’s limitations were not intended “to benefit” plaintiffs; the more
fundamental defectis that their collateral interests in construction on public land “are
so marginally related” to Section 8005’s regulation of internal DoD budget transfers
among statutorily authorized projects that “it cannot reasonably be assumed that
Congress intended to permit the suit.” Seeid. at 225.

Plaintifts contend that Scheduled Airlines Traffic Offices, Inc. v. Department of Defense,
87 F.3d 1356 (D.C. Cir. 1996), demonstrates that the “zone of interests” standard

“has been held to be extraordinarily broad” in the context of “statutes aimed at

10
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tightening congressional control over executive spending.” Organizations Br. 36; see
also States Br. 32. But the D.C. Circuit “merely applied the same zone of interests
test” that this Court applies in cases under the Administrative Procedure Act (APA),
see Stay Op. Dissent 18 n.10 (IN.R. Smith, J., dissenting). Where a statute regulated the
circumstances in which government agencies needed to deposit money into the
Treasury, the court held that the interests of a private party from whom those
agencies extracted the money were “sufficiently congruent” to the Treasury’s interests.
Scheduled Airlines, 87 F.3d at 1359-60. That out-of-circuit case does not remotely
support the expansive proposition that third parties with no interestin the actual
funds at issue nevertheless fall within the zone of interests of a statute regulating an
agency’s internal budgeting merely because of alleged collateral effects from how the
agency chooses to spend its funds on otherwise-authorized projects.

B.  Plaintiffs Cannot Evade The Zone-Of-Interests

Requirement By Asserting An Equitable Claim Against
Ultra Vires Conduct.

Plaintiffs spill much ink emphasizing the undisputed point that a cause of
action generally exists in equity to challenge ultra vires government conduct even
where the dispute concerns the existence of statutory authority. See Organizations Br.
27-29; States Br. 26. But they fail to establish their disputed contention that such
claims are somehow exempt from the zone-of-interests requirement. See

Organizations Br. 29-31; States Br. 27-30.

11



Case: 19-16102, 08/30/2019, ID: 11417659, DktEntry: 145, Page 22 of 66

Notably, they do not cite a single precedentin which a courthas held that an
equitable ultra vires claim could proceed notwithstanding that, as here, the plaintiff’s
asserted injuries were wholly unrelated to the interests protected by the limitations of
the statute that defined the government authority at issue and provided the basis for
the plaintiff’s claim. Instead, plaintiffs merely cite cases in which courts did not
expressly address the zone-of-interests requirement in the course of adjudicating
claims to enjoin alleged ultra vires governmentaction. But “[qJuestions which merely
lurkin the record, neither brought to the attention of the court nor ruled upon, are
not to be considered as having been so decided as to constitute precedents.” Cooper
Indus., Inc. v. Aviall Servs., Inc., 543 U.S. 157, 170 (2004). That is especially so because
plaintiffs here generally do not even contend that the plaintiffs in those cases would
have failed the zone-of-interests requirement, and they would not have. For example,
in Dames & Moorev. Regan, 453 U.S. 654 (1981), a private company obviously satistied
the zone-of-interests requirement when alleging that the President had exceeded his
authority under certain federal statutes in suspending #he company’s own monetary claims
against Iran in federal court. Seesd. at 675-77. By contrast, plaintiffs’ extraordinary
theory here is that the ultra vires suitin Dames & Moore could have been brought, not
just by the company itself, butalso by any third party that could demonstrate that the
President’s suspension of Dames & Moore’s monetary claims against Iran would
somehow resultin fairly traceable harm to the third party’s aesthetic, recreational, or

environmental interests. Contrary to plaintiffs’ position, of course, such a suit never
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would have been entertained, because the zone-of-interests requirement forecloses
precisely that sort of “absurd consequence[]” of allowing suit by “any person injured
in the Article III sense” froma statutory violation. Thompson, 562 U.S. at 176-77.
Plaintiffs’ inability to cite any authority upholding ultra vires claims by plaintiffs
who could not satisfy the zone-of-interests requirementis fatal to their claims. As the
Organizations acknowledge (Br. 29), implied equitable claims are limited by
“tradition[].” Grupo Mexicano de Desarrolo, S A. v. Alliance Bond Fund, Inc., 527 U.S. 308,
318-19 (1999). The absence of any case allowing an ultra vires suit by a plaintiff
outside the zone of interests of the statutory limitation on which the plaintiff’s claim
rests is thus powerful evidence that such claims are impermissible. Seezd. at 322
(holding that “Congress is in a much better position than [courts]” to authorize a
“wrenching departure from past practice” with respect to “a type of relief that has
never been available before”); of. Printz . United States, 521 U.S. 898, 905 (1997)
(noting that if “earlier Congresses avoided use of”” a “highly attractive” practice, “we

would have reason to believe that the power was thought not to exist”).’

? Although the Organizations observe (Br. 28-29) that equitable actions against
ultra vires conduct by federal officials were traditionally available, that ignores Grupo
Mexicano’s holding that an equitable remedy must be traditionally available in the
specific circumstances presented. In that case, a tradition of creditors seeking to restrain
dissipation of assets by debtors against whom they had already obtained a judgment
did not extend to pre-judgment suits, and thus the Supreme Court held that that
particular remedy was notavailable. See527 U.S. at 319-22. Here, likewise, the
“tradition|[]”” of ultra vires suits does not extend to allowing plaintiffs with enzzrely
unrelated injuries to sue.

13
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The absence of cases like this is also unsurprising. Implied equitable causes of
action are available only “in some circumstances” constituting “a proper case,” and
“subject to express and implied statutory limitations.” Awmustrong v. Exceptional Child
Ctr., 135 S. Ct. 1378, 1384-85 (2015). The zone-of-interests requirement reflects
common-law limitations on the types of plaintiffs who may sue. Lexwark, 572 U.S. at
130 n.5. The States attempt (Br. 27-29) to restrict the rationale for the zone-of-
interests requirement to suits for damages, but as they immediately acknowledge
(Br. 29), the zone-of-interests limitation also applies to claims for non-monetary relief
under the APA. And contrary to the States’ further suggestion (Br. 29) that such APA
claims are subject to the zone-of-interests requirement only because the APA uniquely
allows arbitrary-and-capricious review, the APA’s zone-of-interests requirement
equallyapplies to APA claims under 5 U.S.C. § 706(2) alleging thatan agency acted
“not in accordance with law” or “in excess of statutory jurisdiction, authority, or
limitations.” See, e.g., Northwest Requirements Util. v. FERC, 798 F.3d 796, 804, 807-09
(9th Cir. 2015) (petitioners did not satisfy zone-of-interests requirement for claim that
agency “exceeded its statutory authority””). The same result would plainly obtain if
plaintiffs had raised only an implied equitable cause of action against ultra vires
conduct. Indeed,inlight of the APA’s “generous review provisions” compared to the
pre-APA scheme for judicial review of agency action, there is, if anything, a

heightened zone-of-interests limitation on suits seeking to enforce federal statutory
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limitations against federal agencies outside the APA’s framework. See Clarke v.
Securities Indus. Ass’n, 479 U.S. 388, 394-95, 400 & n.16 (1987).

Relatedly, plaintiffs ignore the government’s showing (Opening Br. 33-34) that
it would turn the separation of powers on its head to allow plaintiffs outside the zone
of interests of a statute’s limitations nonetheless to enforce them through an equitable
ultra vires claim. Congress both creates the statute’s limitations and chooses whether
or not to provide a cause of action, either expressly (through the APA or otherwise)
or implicitly (through the grant of equity jurisdiction). Itdefies bothlaw and logic to
allow plaintiffs whom Congtress did not authorize to invoke the APA’s express cause
of action nevertheless to invoke an equitable cause of action that Congress has only
implicitly allowed. See Lexmark, 572 U.S. at 129 (“Congress is presumed to legislate
against the background of the zone-of-interests limitation, which applies unlessitis
expressly negated.” (quotation marks omitted)).

Conversely, the Organizations are fundamentally mistaken in suggesting
(Br. 29-30, 34-35) that any statutory provision at issue in ultra vires claims is a grant of
power to the government rather than a protection for plaintiffs, and thus applying the
zone-of-interests requirement to ultra vires claims would “make little sense” and lead
to “absurd—and dangerous—results.” As the government explained (Opening Br.
40) when refuting plaintiffs’ similar misreading of Haitian Refugee Center v. Gracey, 809
F.2d 794, 811 n.14 (D.C. Cir. 1987), the statutory dispute in an ultra vires claim turns

on the Zmitations of the statutory authorization for the government’s actions, and thus
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the proper inquiry in such cases focuses on whether plaintiffs fall within the zone of
interests atleast arguably “protected by the Jwitation|s]” on the “statutory powers
invoked by the [defendant].” Id (alterations in original). Plaintiffs offer no
meaningful response other than to observe that Judge Bork was “speaking
hypothetically,” States Br.46 n.13, while ighoring that this is so because the discussion
they invoked was dicta.

This misunderstanding likewise explains the Organizations’ flawed suggestion
(Br. 34-35) that Clinton v. City of New York, 524 U.S. 417 (1998), is an example of an
ultra vires case where the plaintiffs could not have satistied the zone-of-interests
requirementifit applied. The plaintiffs there did not seek to enforce any limitations
in the Line Item Veto Act—indeeditwas “undisputed” that the President had
“meticulously” followed “each of”’ the Act’s “procedures.” Id. at 436. Instead, the
limitations plaintiffs sought to enforce came from the Presentment Clause, which they
alleged prevented the President from unilaterally canceling the statutes atissue. Id. at
426-27. It thus would have been inapposite for the Supreme Court to analyze whether
the plaintiffs in City of New Yorkwere proper parties to enforce the Line Item Veto
Act’s limitations; and it was #nnecessary for the Court to expressly address whether they
were proper parties to enforce the Presentment Clause’s limitations, because they
plainly were, as the intended beneficiaries of the cancelled spendinglegislation. See zd.
at 423-25. As discussed above, neither feature is present here: Plaintiffs’ultra vires

claimrests on DoD’s alleged lack of statutory authority under Section 8005, and
16
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Section 8005’s limitations on DoD’s internal budget transfers among otherwise-
authorized projects are entirely unrelated to asserted harms to Plaintiffs’ aesthetic,
recreational, and environmental interests from construction funded by the challenged
transfer.

C.  Plaintiffs’ Invocation Of The Appropriations Clause Does
Not Alter The Analysis.

1. As the government demonstrated (Opening Br. 35-41), the motions panel’s
characterization of plaintiffs’ challenge as really raising an “Appropriations Clause”
claim “is flatly contradicted” by Daltonv. Specter, 511 U.S. 462 (1994). See Stay Op.
Dissent 5 (N.R. Smith, J., dissenting). Plaintiffs fail to rehabilitate that rationale.

The Organizations assert (Br. 24) that the government’s reading of Dalton
cannot be correct because it would create a “sweeping” rule whereby the
government’s express reliance on a statute for spending authority would “transmute|]”
an alleged Appropriations Clause violation into an “ordinary statutory claim.” But
Daltonunambiguously adopted precisely that rule: “in cases in which the President
concedes, either implicitly or explicitly, that the only source of his authority is
statutory, no constitutional question whatever is raised,” “only issues of statutory
interpretation.” 511 U.S. at 474 n.6 (quotation marks omitted).

If anything, plaintiffs’ view would have the “sweeping” implication that every

statutory-authority challenge to a tax assessment or agency regulation could be

recharacterized as a “constitutional” claim, given the general absence of “any
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background constitutional authority” for executive officials to take such actions
without congressional authorization. Compare Opening Br. 37-38, with Stay Op. 51.
Although the States try to avoid that slippery slope by observing that, compared to
the Appropriations Clause, the Taxing Clause is not an “exclusive grant of power to
Congress” and the limitations flowing from the Legislative Vesting Clause are less
“specific” and “express,” Br. 43-44, those purported distinctions are immaterial here.
Such distinctions do not supply “background constitutional authority” for executive
officials to assess taxes or promulgate regulations absent congressional authorization.
Nor does this Court’s opinion in Unzted States v. Mclntosh, 833 F.3d 1163, 1175
(9th Cir. 2016), require treating the Appropriations Clause differently fromall other
constitutional provisions whose application turns on the existence of statutory
authorization. Contrary to the Organizations’ assertion (Br. 22), Mclntosh does not
constitute a binding holding that “private plaintiffs can invoke the Appropriations
Clause as the source of a constitutional cause of action” any time the government has
allegedly spent money in violation of a statute. After all, the Organizations do not
dispute the government’s showing (Opening Br. 41) that it was entirely irrelevantin
Meclntoshwhether the criminal defendants’ claims were characterized as “statutory’ or
“constitutional,” because either way the challengers clearly fell within the zone of
interests of an equitable cause of action alleging that the Department of Justice was
violating an express statutory prohibition by spending funds 7o prosecute them. See

Meclntosh, 833 F.3d at 1172-73. Indeed, although this Court referred to an
18
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“Appropriations Clause” violation, its merits analysis focused entirely on the operative
statutory limitation. Seezd. at 1175-77 (“We focus, as we must, on the statutory
text.””). Nor did Melntosh even acknowledge, let alone distinguish, Dalton, and for this
reason as well its dicta should not be read to create a sub silentio conflict with binding
Supreme Court precedent.

The States similarly err (Br. 42-43) in invoking United States Department of the
Navy v. Federal Iabor Relations Authority, 665 F.3d 1339, 1346-48 (D.C. Cir. 2012), to
support their characterization of their claimas “constitutional.” That case involved
the ““necessary expense’doctrine,” a doctrine developed by the Comptroller General
“as a rule of construction for appropriations statutes.” Id at 1349. Thus, like this
Court in Mclntosh, the D.C. Circuitin Department of the Navy simply analyzed the
relevant statute and did not rely on any independent constitutional principle about the
Appropriations Clause. See, e.g., 7d. at 1350 (“We agree with [the government’s]
interpretation of the statute.”); accord Harrington v. Schlesinger, 528 F.2d 455, 457-58 (4th
Cir. 1975) (recognizing that a dispute about whether a defendant has spent funds in
excess of statutory authority turns solely on “the interpretation and application of
congressional statutes under which the challenged expenditures either were or were
not authorized,” not on a “controversy about the reach or application of”” the
Appropriations Clause itself).

Finally, the Organizations’ invocation (Br. 25-26) of Staacke v. United States

Secretary of Labor, 841 F.2d 278, 281 (9th Cir. 1988), is even further afield. Thatcase
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concerned implied exceptions to express statutory preclusions of review. Seed.
Nothing in Staacke even remotely suggests thata plaintiff falling outside the zone of
interests of the statutory limitations it seeks to enforce can nonetheless sue simply by
either relabeling that statutory claimas a constitutional one or insisting the statutory
violationis clear. Seeid.

2. As the government further explained (Opening Br. 39-40), even if plaintiffs’
claims could be characterized as resting on the Appropriations Clause without
contravening Dalfon, plaintiffs nonetheless would need to fall within the zone of
interests protected by Section 8005’s limitations because their claim still rests on those
limitations. Plaintiffs fail to refute this showing.

The Organizations’ threshold assertion (Br. 32) that the government has
somehow “waived” this argument s incorrect. The Organizations argued in district
courtand in opposing the government’s stay motion in this Court that they did not
need to satisfy the zone-of-interests requirement to enforce Section 8005’s limitations
because they had an “ultra vires” claim; alternatively, they argued that they fell within
Section 8005’s zone of interests. See FER13-16; Organizations” Opp’n. to Mot. for
Stay 4-13 (June 11, 2019). The motions panel requested supplemental briefingon
whether the claim to enforce Section 8005’s limitations could be understood as an
implied cause of action to enforce the Appropriations Clause, see Order (June 18,
2019), to which the government responded that it could not, but that the same zone-

of-interests requirement would apply in any event, see Gov’t Supp. Stay Br. 1-2 (June
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27, 2019). The government thus in no way “waived” this argument by failing to first
presentit in district court, where plaintiffs themselves made different arguments
about the nature of their claim and the relevant zone of interests. If anything, plaintiffs
“waived” any argument that they can escape the zone-of-interests requirement by
characterizing their claim as arising under the Appropriations Clause. Moreover,
“[w]hen an issue or claimis properly before the court, the courtis not limited to the
particular legal theories advanced by the parties, but rather retains the independent
power to identify and apply the proper construction of governinglaw.” Kamen v.
Kemper Financial Servs., Inc., 500 U.S. 90,99 (1991). Here, the government plainly
raised the issue that plaintiffs are not proper parties to challenge DoD’s transferof
funds. This Court can and should consider thatissue regardless of how plaintiffs’
claimis framed.

The Organizations further err in arguing (Br. 32-33) that the zone-of-interests
requirement does not apply to any (or almostany) constitutional claims. The
Organizations acknowledge that both the Supreme Courtand this Court have applied
the requirement to claims under the so-called dormant Commerce Clause, but the
Organizations fail to justify their suggestion that those particular structural
constitutional claims are somehow sui generis. To the contrary, this Court has
recognized that, under Supreme Court precedent, the zone-of-interests test not only
“governs claims. . . under the negative [dormant] Commerce Clause in particular”

but “under the Constitution in general.” Individnals for Responsible Gov’t, Inc. v. Washoe
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County, 110 F.3d 699, 703 (9th Cir. 1997) (quotation marks omitted; brackets in
original) (citing, indirectly, IValley Forge Christian Coll. v. Americans United for Church &
State, Inc., 454 U.S. 464, 475 (1982)).

The Organizations erroneously imply that such cases have been undermined by
Lexmark’s clarification that the zone-of-interests inquiry concerns the scope of the
cause of action rather than prudential standing, 572 U.S. at 127-28. Lexmark also
reaffirms that Congress is presumed to legislate against the background of the zone-
of-interestslimitation. Id. at 129. There is no evident reason why that presumption
should apply with any lesser force to the express and implied causes of action that
Congress provides to assert structural constitutional claims in federal court. Cf 7d. at
127 n.3 (suggesting that third-party standing requirements for claims asserting
individual constitutional rights can likewise be framed as limits on the cause of action
rather than prudential-standing rules). Ata minimum, this Court remains bound by
Valley Forge's directly applicable rule that constitutional claims are subject to the zone-
of-interests requirement, regardless of any tension with Lexwark’s subsequent
recharacterization of the nature of that requirement, because this Courtis barred from
concluding that the Supreme Court’s “more recent cases have, by implication,
overruled an earlier precedent.” Agostini v. Felfon, 521 U.S. 203, 237 (1997).

The States fare no better in arguing (Br. 47-48) that Bond v. United States, 564
U.S. 211 (2011), supports the proposition that it is at least sufficient that they

purportedly fall within the zone of interests of the Appropriations Clause itself,
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because itis a “structural” provision of the Constitution. The constitutional claimin
Bondwas not, as here, premised on the government’s lack of statutory authority; the
claim there was that Congress itself exceeded its enumerated powers in criminalizing
Bond’s conduct. Id.at 214. Nothingin Bondsuggests thata plaintiff bringing a
nominal “constitutional” claim that depends on a statutory violation need not fall
within the zone-of-interests of the statutory limitations that form the basis of the
claim.

Nor does Bondsuggest that any Article Il injury is a sufficient basis for a
plaintiff to bring a structural constitutional claim. Although the criminal defendantin
Bondundoubtedly satisfied the zone-of-interests requirement to argue that Congress
had exceeded its enumerated powers in criminalizing berown conduct, that hardly
suggests thata pre-enforcement claim likewise could have been brought by any third
party that could demonstrate that another person’s imminent prosecution and
conviction would resultin fairly traceable harm to the third party’s aesthetic,
recreational, or environmental interests. To the contrary, Bonditself emphasized that,
in addition to Article III standing requirements, “[a]n individual who challenges
federal action on [federalism]| grounds” is also subject to “prudential rules|] applicable
to all litigants and claims,” Bond, 564 U.S. 225, and the zone-of-interests requirement,
of course, was described as a “prudential” rule at the time.

Finally, the States’ reliance (Br. 47) on Mclntoshfor this point fails for similar

reasons. Again, Mclntosh involved an appropriations rider which prohibited the
23



Case: 19-16102, 08/30/2019, ID: 11417659, DktEntry: 145, Page 34 of 66

Department of Justice from spending money to “prevent such States from
implementing their own State laws that authorize the use, distribution, possession, or
cultivation of medical marijuana.” 833 F.3d at 1169 (emphasis added). The
defendants in Mclntosh, indicted under federal criminal law for medical-marijuana-
related offenses, asserted that the appropriations rider prohibited their prosecution.
Id. at 1166-69. Contrary to the States’ suggestion here, the criminal defendantsin
Meclntoshwere indisputably within the zone of interests of an appropriations rider that
was alleged to prohibit federal impairment of state laws authorizing thezrown conduct.
And the fact that such parties were allowed to sue does not suggest that plaintiffs
seeking to vindicate entirely unrelated injuries also could have sued simply because the
Appropriations Clause bars expenditures without Congressional authorization. For
this reason and all the others discussed, the particular plaintiffs here “have no cause of
action to obtain review of the Acting Secretary’s compliance with Section 8005.” SCt.
Stay Order 1.

ITI. The Text And Context Of Section 8005 Confirm That DoD Had
Statutory Authority To Transfer The Appropriated Funds.

As the government explained (Opening Br. 5-7), when Congress appropriated
funds to DoD for FY2019, it authorized the Secretary of Defense to transfer some of
those funds between DoD appropriations as the agency’s needs changed over the
tiscal year. See Department of Defense Appropriations Act, 2019, Pub. L. No. 115-

245, § 8005, 132 Stat. 2981, 2999 (2018) (Section 8005). The transfers atissue here
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fall well within Section 8005’s requirements, and plaintiffs fail to demonstrate
otherwise.
A.  An “Item” In Section 8005 Is An Item That DoD Is

Authorized By Statute To Pay For, Rather Than A Broader
Administration Goal Or Purpose.

The words Congress has enacted “must be read in their context and with a
view to their place in the overall statutory scheme.” Home Depot U.S.A., Inc. v. Jackson,
139 S. Ct. 1743, 1748 (2019). Section 8005 is a provision of DoD’s Appropriations
Act that governs internal transfers of funds within the FY2019 appropriation; in this
context, the word “item’ denotes items that have been funded, or could be funded, in
DoD’s budget. See Opening Br. 41-45.

Plaintiffs dismiss this interpretation as “not credible,” States Br. 14-15, but they
fail to come to grips with the actual text of Section 8005. The statute disallows
transfers “unless for higher priority items . . . than those for which originally
appropriated and in no case where the item for which funds are requested has been
denied by the Congress.” Section 8005. To the extent DoD is using Section 8005 to
transfer money “/o7” a “higher priority item([|,” the referenced “item” mustbe a
specific project or program of DoD’s—Section 8005 permits DoD to transfer funds
only between internal DoD accounts.

That the term “items” in the first clause of Section 8005’s limitation refers to
particular items within DoD’s own budget and authority (“higher priority items”)

strongly suggests that the same term in the second clause—i.e., an “item for which
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funds are requested” but that “has been denied by the Congress”—Ilikewise refers to a
particular “item” within DoDD’s own authority and budget. Gustafsonv. Alloyd Co., 513
U.S. 561, 570 (1995) (explaining the “normal rule of statutory construction” “that
identical words used in different parts of the same act are intended to have the same
meaning” (quotation marks omitted)). Indeed, the phrase “item for which funds are
requested” most naturally refers to an item within DoDD’s own budget, as it makes
little sense to refer to anyone other than DoD “request[ing]” that funds be
transferred.

The codified version of the transfer provision, 10 U.S.C. § 2214, bolsters this
reading. Congress first codified the transfer provisionin 1990, as part of a program to
“codify certain provisions of law that are either permanent in nature, or have been
including in defense appropriations Acts on a recurring basis.” H.R. Rep. No. 101-
665, 338 (1990)." Congtess has nonetheless continued to include the transfer
provision in DoD’s annual appropriations acts, Section 8005 being only the most

recent example.” Congtess explained during the codification that “[a]lthough minor

* After Congress first enacted the transfer provision in 1974, it included the
same language in subsequent appropriations acts. See. e.g.,, Department of Defense
Appropriations Act, 1984, Pub. L. No. 98-212, § 729, 97 Stat. 1421, 1444 (1983);
Department of Defense Appropriations Act, 1975, Pub. L. No. 93-437, § 834, 88 Stat.
1212, 1231 (1974); Department of Defense Appropriations Act, 1974, Pub. L. No. 93-
238, § 735, 87 Stat. 1026, 1044.

> See, e.g. Department of Defense Appropriations Act, 2015, Pub. L. No. 113-
235, § 8005, 128 Stat. 2130, 2251 (2014); Department of Defense Appropriations Act,
2014, Pub. L. No. 113-76, § 8005, 128 Stat. 5, 103; Department of Defense
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technical changes to the text of the provisions were sometimes necessary, there are no
changes in the substance or effect of the provisions.” Id. And Section 2214 is even
clearer that “item” is used consistently in the provision: it states that DoD may not
transfer appropriated funds except “for a higher priority item, based on unforeseen
military requirements, than the items for which the funds were originally
appropriated,” and may not transfer funds atall “if the item to which the funds would
be transferred is an item for which Congress has denied funds.” 10 U.S.C.

§ 2214(b)(1), (2).

Thus, while Section 8005 uses the word “item” twice (disallowing transfer
“unless for higher priority items . . . than those for which originally appropriated and
in no case where the item for which funds are requested has been denied by the
Congress”), Section 2214 uses “item” four times. By referring to “a higher priority
item. . . thanthe items for which the funds were originally appropriated,” Section
2214 explicitly cross-references the “items” for which funds in fact were appropriated,
further clarifying thatan “item” in this clause must be one for which DoD funds cox/d
be appropriated. 10 U.S.C. § 2214(b)(1), (2). Similarly, by repeating the word “item”
in the phrase “if zheitens to which the funds would be transferred is an item for which

Congress has denied funds,” 7., (emphases added), Section 2214 again confirms that

Appropriations Act, 2005, Pub. L. No. 108-287, § 8005, 118 Stat. 951, 969 (2004);
Department of Defense Appropriations Act, 1996, Pub. L. No. 104-61, § 8005, 109
Stat. 636, 652 (1995).
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the “item for which Congress has denied funds” is an item that is or could be part of
DoD’s budget. 1d. § 2214(b)(2). DoD can transfer funds only to items within its own
budget, and Section 2214 clarifies that the “item” for which funding has been denied
is the same “item.” Id.

Plaintiffs’ reading of “item” is itself not credible, as it would interpret “item”
as referring broadly and colloquially to any potential policy goal across the federal
government, unmoored to any particular agency or appropriations process. That
interpretation makes little sense for a term that appears in DoDD’s annual
appropriations statute, limits the circumstances under which DoD may transfer funds
among otherwise-authorized projects, and was enacted in light of the historical
experiences between Congress and DoD in the defense appropriations process. H.R.
Rep. No. 93-662 at 16 (1973) (explaining that Congress was including Section 8005
because, on occasion, DoD had “requested that funds which have been specifically
deleted in the legislative process be restored through the reprogramming process,” but
making clear this restriction would not “interfere with the basic requirements of the
Department of Defense” (emphasis added)).

The States object that Section 8005 refers to the “item([s] . . . denied by the
Congtress,” rather than ““funding requests denied by the Congress.”” Br. 15 (quoting Stay
Op. 37). But considered in context, it is unsurprising that Section 8005 does not use
that phrasing. Again, Section 8005 is a provision in DoD’s fiscal year 2019

appropriations and is specific to the appropriations context; Congress did not need to
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specifically use the term “funding request denied by the Congress.” The provision’s text
and purpose show that Section 8005 is meant to prohibit DoD from transferring
funds to an item it unsuccessfully requested funding for during the appropriations
process, as plaintiffs themselves acknowledge. SeeStates Br. 15; Organizations Br. 42.
For similar reasons, the Organizations are incorrect (Br. 42) in drawing a negative
inference from Congress’s decision not to specifically include references “to an item’s
subcomponents, requesting agency, or specific budgetline” in a transfer provision
limited to the appropriations process between DoD and Congress.

Accordingly, the “item” at issue here is DoD’s counter-drug support to DHS
pursuant to DoD’s explicit statutory authority in Section 284, and Congress in no way
“denied” that “item.” See Opening Br. 43-48. The Organizations erroneously
contend (Br. 43) that “a general denial of something requested” necessarily includes
“more specific or narrower forms of that request.” But Congress’s appropriation of a
certain amount of border construction funds to DHS was not even a “general denial”
to DHS and certainly did not encompass any denial of a request sy DOD. DoD never
made, and Congress never denied, any request for funds to support DHS’s counter-
drugactivities pursuant to Section 284. Contrary to the Organizations’ suggestion
(Br. 44), this does not require the Court to “exhibit. . .naiveté” aboutbroader
political circumstances. It merely applies the plain terms in DoDD)’s appropriations
statute according to their plain meaning, the precise contextin which they appear, and

the particular purposes for which they were enacted.
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B.  DoD’s Support For DHS Under Section 284 Was
“Unforeseen” At The Time DoD’s Budget Was Finalized.

As the government demonstrated (Opening Br. 45-47), DoD’s need for funds
to provide support to DHS pursuant to Section 284 was also “unforeseen” at the time
DoD’s budget was finalized, as Section 8005 requires. DoD cannotagree to provide
supportunder Section 284 (or to identify appropriated funds for the work) until it has
received sucharequest. See10 U.S.C. § 284(a)(1). Congress did not enact DoD’s
appropriation for the 2019 fiscal year until September 2018. See 132 Stat. at 2981. At
that time, negotiations were still ongoing for DHS’s appropriation, which was not
tinalized until February 14, 2019, five months later. See Consolidated Appropriations
Act of 2019, Pub. L. No. 116-6. It was not until February 25, 2019 that DHS first
requested DoD’s counter-drugsupport. ER187, ER271.

Plaintiffs’ argument that Section 8005’s “unforeseen” requirement was not
satistied once again rests upon the mistaken premise that the “item” or
“requirement[]” to be funded is a border barrier generally, rather than DoD’s need to
provide support for counter-drug activities in response to specific requests from DHS
under Section 284. See Organizations Br. 45; States Br. 16-17. Likewise, plaintiffs are
incorrect that the existence of ongoing, general discussions about possible military
support for DHS raised an inference that any or all of the specific Section 284
requests for support were foreseen. See Organizations Br. 46; States Br. 17.

“[TThinking about the possibility of 284 projects” (Organizations Br. 40) is not the
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same as knowing what another agency will call upon DoD to do, or when support
might be requested, or how much particular support activities will cost. Section 8005
limits DoD’s ability to spend transferred funds on particular items, and the items at
issue here did not come into being until DHS submitted its requests and DoD
determined that it could, and would, provide support for particular projects
consistently with Section 284. None of these specific requests were foreseen within
the meaning of Section 8005, regardless of whether DoD could have expected that at
some point it might be asked to provide some level of Section 284 support for
counter-narcotics programs.

Plaintiffs suggest that the government’s interpretation of Section 8005 would
permit federal agencies to “game[]” the appropriations process. See Organizations Br.
46; States Br. 16. That makes neitherlegal nor practical sense. DoD is charged with
the critical mission of safeguarding and defending the United States; in requesting
funds for a given fiscal year, it must ensure it can support the Departments of the
Army, Navy, and Air Force, procure and update weapons systems and other
equipment, and provide for the needs of military personnel athome and overseas. See
generally U.S. Code, Title X; see also, e.g., HR. Rep. No. 115-952 (2018) (conference
report noting the House-, Senate-, and conference-committee determinations
regarding DoD’s thousands of requests for items to be funded in the appropriation
for FY2019). There is no realistic scenario in which DoD would be encouraged by

“the entire federal budgeting process” to #oz ask Congtress for particular funds for
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projects within its own authority so that it could later attempt to transfer funds
between its own accounts to use for projects and activities Congress denied to some
otheragency. SeeStates Br. 16.

To begin, if DoD intentionally withheld a specific request to Congress
anticipating that Congress would later deny money to another agency and thus DoD
could scheme to reprogram funds, Section 8005 would not permit the later transfer,
because any transfer must be for “unforeseen” requirements. See supra at 30.
Moreover, DoD would need explicit statutory authority to undertake any project.
Although DoD has statutory authority to provide specified and enumerated assistance
to some agencies under specific circumstances, as in Section 284, it is hardly plausible
that DoD could or would risk the defense budgetin order to undertake policies and
projects across the federal government.

The suggestion that the timing of Section 284 requests could be manipulated is
equally unrealistic. It would make little sense for an agency, knowingit has a specific
Section 284 request that it wants funded in a given fiscal year, to wait until after
DoD’s budgetis finalized in hopes that DoD would later use its transfer authority to
tinance the project. DoD’s transfer authority is, of course, subject to restrictions,
including that DoD have funds available for items with lower priority and that DoD
has not exceeded the maximum transfer amount in a givenyear. If an agency wants a
Section 284 project funded, “gaming” the appropriations process in the way plaintiffs

suggestis hardly a sure-fire method to secure funds.
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Plaintiffs also ignore Congress’s role in the defense budget process. If, as they
contend, DHS’s requests for Section 284 support were foreseeable to DoD at the
time of DoD’s budget requests, then they were presumably foreseeable to Congress as
well. If Congress anticipated that DoD might use its transfer authority to support
DHS against Congress’s wishes, then Congress had ample means to prevent DoD
trom doing so. Most obviously,it could have amended the transfer provision in
DoD’s FY2019 appropriation to bar DoD from funding border construction.
Instead, Congress provided DoD with the transfer authority in Section 8005.
Moreover, in the later Consolidated Appropriations Act that funded DHS and other
agencies, Congress could have prohibited DHS from making Section 284 requests
related to border construction, prohibited DoD (and every other agency, for that
matter) from spending any money on border barrier projects other than the funds
specifically appropriated to DHS, or amended Section 8005 to limit DoD’s transfer
authority. Congress did not do any of those things. Instead, its last word on the
subject was to preserve agencies’ existing authority to use “the reprogramming or
transfer provisions of this or any other appropriations Act.” Consolidated
Appropriations Act, 2019, Pub. L. No. 116-6, div. D, tit. VI, § 739, 133 Stat. 13, 82.

C.  Counter-Narcotics Support Provided Under Section 284 Is A
“Military Requirement.”

Going beyond the district court and the motions panel, plaintiffs additionally

contend that DoD’s Section 284 support for DHS is not a “military requirement.”
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Here again, plaintiffs’ arguments depend upon the mistaken premise that the “item”
or “requirement’” in question is border construction generally, rather than DoD’s
support under Section 284. See Organizations Br. 47; States Br. 17. The applicable
“unforeseen military requirement’” is DoD’s counter-narcotics support under Section
284, and Congress itselfhas established that authority as a military requirement:
Section 284 authorizes DoD to use its military resources,including its expertise and
funding, to assistin combatting drug smuggling. See, e.g., 10 U.S.C. § 284(b)(3), (5)-(6),
(10) (Supp. V 2017) (authorizing DoD to assist other federal agencies with
transportation, training, communications monitoring, and aerial reconnaissance).
Plaintiffs thus ask this Court to second guess the judgment of Congress and DoD that
the military may be, and here is, required to assist in combatting these problems.
Congress knew that it was directing military resources to assistin tackling the
nation’s drug problem. When enacting Section 284 itself, Congress expressed concern
“about the threat posed by the production and trafficking of heroin, fentanyl (and
precursor chemicals), and other illicit drugs,” and directed DoD “to ensure
appropriate resources are allocated to efforts to combat this threat.” Seeeg., H.R.
Rep. 114-840, at 1147 (2016). Moreover, military resources have for decades been
committed to drug interdiction at the border, with Congress’s authorization and
approval. Congresshas commended DoD specifically for its work in assisting with
fencing at the border. See H.R. Rep. No. 103-200, at 330-31 (1993) (supporting “the

reinforcement of approximately 13 miles of border fence along the 14-mile drug
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smuggling corridor along the San Diego-Tijuana border area” is “precisely the kind of
federal-local cooperative effort the Congtess had in mind”).°

In addition, Congress and DoD have for years understood that funds may be
transferred within the Defense budget to support counter-narcotics operations and
border protection. Congress in 2007, for example, approved a Section 8005 transfer
of funds to DoD’s Drug Interdiction and Counter-Drug Activities appropriation for
an infrastructure projectin Nicaragua to stem cocaine smuggling into the United
States. SeeFER 1-6. And in 2006, Congress approved a Section 8005 transfer to
address “National Guard Border Security Shortfalls,” when the National Guard was
deployed at the southern border for a particular operation. See FER 7-13. There is
thus a sound historical basis for the understanding that counter-narcotics support and
border reinforcement can be “unforeseen military requirements” to be funded though
Section 8005 transfers; plaintiffs’ view that DoD meets a military requirement only
when it responds to a “military threat,” see States Br. 17, is groundless.

The Organizations also contend (Br. 47) that Section 284 support cannot be a
“military requirement’” because “[i]f anything the military might do is deemed a

military requirement, the statutory phrase imposes no restriction at all.” But Congtress

¢ See also Hearing Before the S. Comm. on Armed Servs. Subcomm. on
Emerging Threats and Capabilities, 1999 WL 258030 (Apr. 27, 1999) (Testimony of
Barry R. McCaffrey, Dir. Offtice of Nat'l Drug Control Policy) (“Without the critical
foundation of DoD support, much of the nation’s international drug control effort
would not be possible.”).
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may clarify its intent through repetition, and that is all that occurs in Section 8005.
The Supreme Court has recognized that “[s]ometimes the better overall reading of the
statute contains some redundancy.” Riwini St., Inc. v. Oracle USA, Ine., 139 S. Ct. 873,
881 (2019). Indeed, redundancies are “hardly unusual” in certain contexts, Marx ».
General Revenue Corp., 568 U.S. 371, 385 (2013), and often not significant. The Court
attributes no significance to arguments based upon surplusage, for example, when the
provisions or words of statutes simply overlap. See, e.g., Rimini, 139 S. Ct. at 881;
Lorenzo v. Securities & Excch. Comm’n, 139 S. Ct. 1094, 1102 (2019); see also Lanie v.
United States Trustee, 540 U.S. 526, 536 (2004) (The “preference” in statutory
construction “for avoiding surplusage constructions is not absolute.”); Rozzo v. Barr,
No. 16-71559, 2019 WL 3808515, at *5 (9th Cir. Aug. 14, 2019) (“[W]hile redundancy
and surplusage are not always desirable, they are notanoetic.”). When the plain
meaning of statutory text includes surplus terms, a court should not distort the text to
avoid the surplusage but rather “prefer the plain meaning since that approach respects
the words of Congtess.” Lamze, 540 U.S. at 5306.

Congress in Section 8005 used the word “military” repeatedly. Nothing about
that usage, however, suggests that the reiterations imply a new or different restriction
upon DoD’s ability to spend transferred funds. On the contrary, the entire section is
by its terms limited to military spending. Section 8005 is the provision that generally
authorizes DoD to make funds transfers, and authorizes the transfer of “funds made

available in this Act to the Department of Defense for military functions.”” 132 Stat. at
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2999 (emphasis added). Congress nonetheless repeats the qualifyingword “military,”
confirming that the available funds exclude “military construction” funds, that
transfers must support requests “based on unforeseen military requirements,” and
that “transfers among military personnel appropriations shall not be taken into
account for purposes of the limitation on the amount of funds that may be
transferred under this section.” Id. These reiterations of “military” are cleatly
superfluous in the context of a statute that authorizes the repurposing of monies
appropriated “for military functions.” Thus, while it may not have been strictly
necessary for Congress to specify that transferred funds mustbe used for “military”
requirements, that does not imply that any inference should be drawn from
Congress’s decision to repeat the qualifying language. Here,DoD’s Section 284
supportis clearly a “military requirement” for purposes of Section 8005, and
Congtress’s decision to reiterate that Section 8005 concerns “military” funding does
not diminish that reality.

D. DoD Also Fully Complied With Section 9002.

Finally, the States alone briefly contend (Br. 18) that the Section 284 projects
funded by a transfer under Section 9002—a separate transfer provision in DoD’s
FY2019 appropriations act, see 132 Stat. at 3042—violated a unique, additional

requirementin that provision. In particular, they assert that Section 9002 authorizes

transfers of funds only between appropriations made available in Title IX of the
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appropriations act—the title dedicated to Overseas Contingency Operations—and, in
their view, Section 284 supportis not funded under Title IX. See 7.

The States are factuallyincorrect. The record establishes unequivocally that the
reprogramming in question transfers funds between appropriations made available
under Title IX; as Section 9002 requires. See, e.g., ER175 (“Part 11 of this
reprogramming action transfers $681.535 million between FY 2019 Title X Overseas
Contingency Operations (OCO) Defense appropriations.”) (emphasis added).” The
district court was thus right to recognize that Section 8005 and Section 9002 apply in
the same manner to the funds transfers at issue here. See ER4-ERDS.

IV. Plaintiffs’ Alternative Arguments For Affirmance Should Be
Rejected.

Plaintiffs also seek to defend the permanent injunction on several distinct
grounds that the district courtitself did not rely on. Each of these alternative

arguments is easily rejected.

" Congress, in Title IX of the Department of Defense Appropriations Act,
2019 appropriated $153 million for DoD’s “Drug Interdiction and Counter-Drug
Activities, Defense” appropriation, which funds Section 284 support obligations. See
132 Stat. at 3042. The transfer under Section 9002 transferred amounts from other
Title IX appropriations into Title IX’s appropriation for DoD’s drug interdiction and
counter-drugactivities. The designation of all amounts appropriated in Title IX as
“for Overseas Contingency Operations/ Global War on Terrorism,” does not mean
that these funds can be made available only for overseas contingency operations, but
merely raises caps on discretionary spendingunder Section 251(b)(2)(A)(ii) of the
Balanced Budget and Emergency Deficit Control Actof 1985 (codified at2 U.S.C.

§ 901(b)(2).
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A.  Section 284 Explicitly Authorizes DoD’s Construction.

Section 284 authorizes DoD to provide counter-drug support at the request of
another agency like DHS, and this support expresslyincludes the “[c]onstruction of
roads and fences and installation of lighting to block drug smuggling corridors across”
an international boundary. 10 U.S.C. § 284(a)(1)(A), (b)(7). The projects at issue here
fall squarely within this authority.

Plaintiffs rely on a mistaken premise in objecting (Organizations Br. 49) that
the government cannotidentify “218 miles” of the border as a “drug smuggling
corridor.” The governmentinstead has identified several drug smuggling corridors
where improved barriers and other border infrastructure would help to block
narcotics trafficking. The total length of those barriers adds up to 218 miles, but the
separate projects are not part of a single “corridor.” Inany event, plaintiffs cite no
standard or principle for defining a certain size or number of “drug smuggling
corridor[s],” and plaintiffs cannot reasonably dispute that when DHS requested
DoD’s assistance it cited evidence of substantial drug trafficking between ports of
entry in the Border Patrol Sectors where the project sectors are located and explained
why the requested projects would help block drug smuggling. See, e.g., ER128-ER127,
ER271, ER274-ER275, ER278-ER279, ER282.

Plaintiffs’ related argument that Section 284 somehow places limits on the scale

or monetary amount of construction under the statute is similarly mistaken.

Organizations Br. 50-51; States Br. 19. Although Section 284 provides that DoD’s
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border barrier construction must be in “support’ of the requesting agencies’ broader
“counterdrug activities,” nothing in Section 284 limits the size, scale, or budgetof a
construction support project authorized by the statute. See, ¢g., 10 U.S.C. § 284(b)-(c).
Plaintiffs point to the requirement under Section 284(h) that the Secretary must give
Congress 15 days’ written notice before engaging in “small scale construction,” which
the statute defines as construction “not to exceed $750,000.” Id. § 84(h)(1)(B), (i)(3).
That notice requirement, of course, does not expressly prohibitlarger construction,
and it also provides no basis to infer that Congress intended to limit the support
authorized under Section 284 to “small scale construction.” Congress simply chose to
require the Secretary to provide notice for smaller Section 284 projects but not for
larger ones. Congress could reasonably have concluded, for example, thatit would be
unlikely to be made independently aware of small-scale construction projects,
rendering a notice requirement uniquely necessary in that context. If Congress wished
to limit DoD’s support under Section 284 to that scale of construction, it
“presumably would have done so expressly.” Russello v. United States, 464 U.S. 16, 23
(1983).

Plaintiffs’ argument also cannot be reconciled with Section 284’s history. As
the Organizations recognize (Br. 50-51), since Congress first provided Section 284’s
supportauthority, DoD has repeatedly usedit, with Congress’s explicit approval, to
complete large-scale fencing projects along the southern border in support of DHS’s

counter-drugactivities, see H.R. Rep. No. 103-200, at 330-31; H.R. Rep. No. 109-452
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at 368 (2000). The Organizations assert (Br. 51-52) that those projects involved only
“million[s]” of dollars, not $2.5 billion, but they cannot dispute that Congress
approved of DoD’s prior barrier construction under Section 284 in amounts
substantially greater than the $750,000 limit they seek to infer from the congressional
notification requirement. See10 U.S.C. § 284(h)(1)(B), 1)(3).

Nor does the government’s straightforward reading of Section 284 somehow
“displace appropriations decision-making from Congress to the Secretary of
Defense.” Organizations Br. 49. Whether and how much Congress chooses to
appropriate to DoD or DHS in a given fiscal year (and whether and under what
circumstances Congress authorizes DoD to transfer funds between internal
appropriations accounts) does not change the scope of DoD’s underlying statutory
authority set forth in the text of Section 284, which long predates the recent political
controversy over border-barrier construction.

B. Plaintiffs’ Constitutional Arguments Are Without Merit.

Plaintiffs argue that, if Section 8005 authorized DoD’s transfer of funds, the
statute itself would violate the Constitution. As a threshold matter, plaintiffs cannot
satisty the zone-of-interests requirement for these constitutional claims: justas their
alleged aesthetic, recreational, and environmental injuries are entirely unrelated to
Section 8005’s limitations on DoD’s internal budget transfers, those injuries are

entirely unrelated to the asserted constitutional limitations on Congress’s power to
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authorize DoD’s internal budget transfers. Supraat8-11. In any event, these
constitutional claims are entirely meritless.

1. Plaintiffs assert that Section 8005 violates the Presentment Clause because it
allows DoD to “effectivelyamend” (States Br. 24), or “reject[] the limits Congress
imposed” (Organizations Br. 26), in the Consolidated Appropriations Act of 2019,
through which Congress appropriated only a certain amount of funds to DHS for
border-barrier construction. ButSection 8005 does not empower any executive
official to amend or repeal any law, actually or effectively. Rather, the 2019 Act was
enacted against the backdrop of the previously enacted Section 8005, which it leftin
place. DoD’sability to transfer appropriated funds among its own budget accounts in
no way contradicts DHS’s limited appropriation for border-barrier construction.

This case is thus not comparable to Clinton v. City of New York, where the
Supreme Court held that the Presentment Clause was violated because the Line Item
Veto Act purported to authorize the President to “cancel in whole” portions of
enacted statutes and thereby deprive them of “legal force or effect.” 524 U.S. at 435-
37. Although City of New York expressed concern that the President was “rejecting the
policy judgment made by Congtress,” id. at 444, that concern was necessarily limited to
the context of a line-item veto in which the President unilaterally and expressly
amended Acts of Congress. The Presentment Clause does not foreclose the
Executive Branch from exercising its own independent policy judgment to

“supplement” certain types of federal spending pursuant to an express congressional
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“delegation” of authority to transfer appropriated funds. Cf. Trump v. Hawaii, 138 S.
Ct. 2392, 2408 (2018) (holding that the President has sweeping statutory authority to
impose additional restrictions on the entry of aliens beyond those that Congress has
seen fitto include).

2. Nor does Section 8005 violate the Appropriations Clause (States Br. 42),
which simply requires that money drawn from the Treasury mustbe “in Consequence
of Appropriations made by Law.” U.S. Const.,art. I, § 9, cl. 7. Accordingly, a federal
statute authorizing an expenditure “by Law” by definition cannot violate the
Appropriations Clause. Indeed, itis well established that Congress could have made
the entire DoD budgeta single lump-sum appropriation to be spentin the agency’s
unfettered discretion. See Opening Br. 47-48 (citing Lincoln v. 175gi/, 508 U.S. 182
(1993)). Section 8005 cannot possibly violate the Appropriations Clause by providing
DoD a more limited authority to transfer certain funds between DoD accounts.

Plaintiffs nevertheless broadly assert that federal agencies cannot “mix|] and
match[] funds from differentaccounts to exceed funding limits imposed by
Congtress.” Organizations Br. 53; see also States Br. 21-23. But the out-of-circuit case
they cite, Nevada v. Department of Energy, 400 F.3d 9, 16 (D.C. Cir. 2005), stands for a
much narrower, and inapposite, principle of statutory rather than constitutional
interpretation: namely, that when a single federal agencyis determining which of two
appropriations 7o that agency should be used for a particular object or purpose,

Congtress presumptively intends the agency to use its specific appropriation rather
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than its general appropriation. Here, DoD is using its own appropriated funds to
support another agency pursuant to DoD’s express statutory authority to provide
such assistance. Plaintiffs cite no case fromany court supporting the atextual
proposition that a limitation in the appropriations statute of one agency (IDHS) can
limit a second agency (DoD) from using its own separate appropriations statute to
support the firstagency, letalone cause the second agency to somehow violate the
Appropriations Clause.

3. Plaintiffs’ allegation (States Br. 20) that Section 8005 violates the separation
of powers fails for the same reasons. Nothing prevents Congress from exercising its
power over the purse by delegating authority to an executive agency to transfer funds
that Congress has appropriated among the projects that Congress has authorized.

C.  The District Court Correctly Held That The Secretary Of
Homeland Security’s NEPA Waiver Was Effective.

The Organizations (but not the States) contend that DHS’s waivers exempting
the government from compliance with the National Environmental Policy Act
(NEPA), are ineffective. Br. 54. The district court correctly rejected this argument.
ERG0O-ER64.

Section 102 of the Illegal Immigration Reform and Immigrant Responsibility
Act (IIRIRA) directs the Secretary of Homeland Security to “take such actions as may
be necessary to install additional physical barriers and roads (including the removal of

obstacles to detection of illegal entrants) in the vicinity of the United States border to
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deterillegal crossingsin areas of high illegal entry into the United States.” Pub. L.
No. 104-208, div. C, § 102, 110 Stat. 3009, 3009-555, § 102(a). As originally enacted
in 1996, Section 102 authorized the Secretary to waive two specified environmental
laws to the extent the Secretary “determines necessary to ensure expeditious
construction of the barriers and roads under this section.” Id., 110 Stat. at 3009-554.
But Congtress became frustrated by “[c]ontinued delays caused by litigation” that were
preventing the construction of border fencing projects, and it expanded the
Secretary’s waiver authority to include “other laws that might impede the expeditious
construction of security infrastructure along the border.” H.R. Rep. No. 109-72, at
171 (2005). Thus, in a provision of the REAL ID Act, see Pub. L. No. 109-13, div. B.,
§ 102, 119 Stat. 231, 306 (2005), Congress amended Section 102(c) to authorize the
Secretary, “[n]otwithstanding any other provision of law,” to waive “a//legal
requirements” that the Secretary,in the Secretary’s “sole discretion, determines
necessary to ensure expeditious construction of the barriers and roads under this
section.” IIRIRA § 102(c)(1) (emphasis added).

Congtress could hardly have been clearer in confirming that DHS has sweeping
authority to waive laws that might impede the speedy construction of barriers at the
border. Here, the Acting Secretary of Homeland Security has exercised his authority
under Section 102(c)(1) to issue waivers, includingwaivers of NEPA, for the projects
for which DoD has authorized Section 284 support. See84 Fed. Reg. 21,798 (May 15,

2019); 84 Fed. Reg. 21,800 (May 15, 2019); 84 Fed. Reg. 17,187 (Apr. 24, 2019). This
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Court has sustained the validity of earlier DHS waivers under Section 102. See I re
Border Infrastructure Envtl. 1itig., 915 F.3d 1213, 1225 (9th Cir. 2019) (“Border
Infrastructure”).

The Organizations contend (Br. 54) that the waivers here are ineffective
because they must be limited to hastening the “construction of the barriers and roads
under this section,” i.e. Section 102 of IIRIRA, and thus cannot apply to “construction
under Section 284.” But Section 102(a) broadly authorizes the Secretary of Homeland
Security to take “such actions as may be necessary to install additional physical
barriers and roads . . .in the vicinity of the United States border to deter illegal
crossings in areas of high illegal entry into the United States.” IIRIRA § 102(a); see also
Border Infrastructure, 915 F.3d at 1224 (upholding waiver for DHS barriers to restrict
illegal entry of narcotics). The Acting Secretary of Homeland Security identified
sectors with high levels of drug trafficking, listed specified border construction
projects neededin those sectors, and requested DoD’s assistance for the construction
pursuant to Section 284—a statute that explicitly authorizes DoD to provide such
support. Seg, e.g., 84 Fed. Reg. at 21,799 (“DHS requested that the Department of
Defense, pursuant to 10 U.S.C. 284(b)(7), assist by constructing fence, roads, and
lighting within the Tucson Sector. . . .[T]he Department of Defense will provide
such support.”).

As the district court reasoned, the Organizations’ position “would require the

Court to find that even though it is undisputed that DHS could waive NEPA’s
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requirements if it were paying for the projects out of its own budget, that waiver is
inoperative when DoD provides supportin response to a request from DHS.” ER62.
And the district court correctly recognized the implausibility “that Congress intended
to impose different NEPA requirements on DoD when it acts in support of DHS’s
Section 102 authority in response to a direct request under Section 284 than would
apply to DHS itself.” Id. The Acting Secretary’s exercise of waiver authority under
IIRIRA was valid, and there is nothing inconsistent about the two agencies’ respective
spheres of statutory authority.

V. The District Court Abused Its Discretion In Granting The
Organizations Injunctive Relief.

The Organizations defend the district court’s injunction (Br. 56-60) without
addressing the Supreme Court’s intervening grant of a stay pending appeal. In issuing
the stay order, the Supreme Court necessarily determined that the balance of the
equities tips in the government’s favor. See Nken, 556 U.S. at 434 (stay factors include
irreparable injury, the balance of hardships, and the public interest). That starkly
underscores the government’s arguments that the district court abused its discretion
in granting the injunction. See Opening Br. 48-52.

Plaintiffs fail to meaningfully distinguish Winterv. Natural Resources Defense
Council, Inc., 555 U.S. 7, 23-31 (2008). The Organizations assert that “the government
substantiated its claims” of harm in Winter, whereas they dispute that the construction

here will impede drug trafficking. See Organizations Br. 57-58; see also States Br. 63-65.
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But the district court notably made no finding about the government’s drug-
interdiction interests. ER68. And the record provides ample evidence of significant
drug smuggling in the sectors atissue, including DHS’s request for assistance to DoD,
which specifically desctibed the need for the particular construction projects here.

See, e.g., ER126-ER27, ER154, ER189, ER191-ER92, ER274-ER75, ER278-79.
Plaintiffs may doubt the efficacy of the construction at stanching the flow of illegal
drugs, but Congresshas long recognized that border fencing is an important means to
address cross-border drug trafficking: Congressin IIRIRA (and its amendments)
directed DHS to expeditiously undertake construction to build bartiers and roads at
the border to preventillegal entries, including the illegal entry of narcotics. See
IIRIRA § 102(a); Border Infrastructure, 915 F.3d at 1224. And when Congress
authorized DoD to provide support to the counter-drug activities of other agencies, it
explicitly included the construction of fencing at international borders among the list
of activities authorized for counter-drugsupport. 10 U.S.C. § 284(b)(7).

Plaintiffs are similarly mistaken to suggest that the government’s harms here
are less significant than the harms in Winterbecause “only a small percentage” of the
drugs entering the United States enter the country between ports of entry, as opposed
to at ports of entry. See States Br. 65; Organizations Br. 57-58. Evenif bigherrates of
drug smuggling occur at points of entry than between points of entry, that in no way
diminishes the importance of impeding drug smuggling, as Congress has explicitly

authorized DHS and DoD to do. This Courthas rejected similar arguments,
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recognizing in the context of IIRIRA that whether a particular area has a “high” rate
of illegal narcotics entry is not “a comparative determination” in reference to other
sectors that might in fact have “higher” rates of illegal entry. Border Infrastructure, 915
F.3d at 1224.

The Organizations further assert (Br. 58) that the injunctionin Winter
disturbed, rather than preserved, the “status quo,” but that was not a necessary
element of the Court’s equitable balancing. Winter, 555 U.S. at 21-22. Nor can Winter
be distinguished (Organizations Br. 58) on the ground that the injunction enjoined the
Navy’s otherwise-lawful testing due to the government’s mere failure to prepare an
environmental impact statement. Similarly here, the district court neverheld that
Section 284 did not authorize DoD’s project; butits injunction halted DoD’s
otherwise-lawtful construction under Section 284 based solely on its conclusion that
Section 8005 barred DoD’s earlier transfer of funds. And as the governmentalready
explained, see Opening Br. 52, the Organizations cannot brush aside the serious
financial harms the injunction imposed on the government as “unlawful financial
obligations” undertaken “during the course of this litigation,” Organizations Br. 60.
The mere threat of litigation or filing of a complaint cannot reasonably be treated as
requiring a complete cessation of all contracting, especially given that “[a]n injunction
is a matter of equitable discretion [that] does not follow from success on the merits as

a matter of course,” see Winter, 555 U.S. at 32.
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Conversely, the Organizations fail to rebut the government’s showing that the
district court seriously misweighed the equities in enjoining DoD’s construction on
the basis of plaintiffs’ asserted interests in fishing, hiking, and camping in the area.
ERG63. Indeed, the Organizations all but abandon those interests, instead contending
that environmental harms are sufficient to justify injunctive relief, and that their
members also engage in “research and observation in the areas at issue.” Br. 59 n.6.
The district court did not, of course, rely on either of those purported interests, but

J<C

granted an injunction solely on the basis of plaintiffs’ “aesthetic and recreational
interests,” which was an abuse of discretion, as the government has explained. ER64.
In any event, these additional assertions would also be inadequate to warrant
injunctive relief, as similar research and observational interests were not sufficient in
Winter, and the district court here itself found the States’ assertions of environmental

injuries insufficient to warrant injunctive relief, see infra at Part V1.

VI. The District Court Did Not Abuse Its Discretion In Denying
Injunctive Relief To The States.

The district court properly denied injunctive relief to the States, and they
present no basis to conclude the district court abused its discretion.

A. Asan initial matter, if this Court agrees with the government that the
Organizations’ injunction should be vacated, then the States are not entitled to an

injunction either. The States are no different than the Organizations with respect to
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the zone of interests or the merits. And the district court did not accept the States’
flawed allegations of harm, as discussed below.

Moreover, if this Court affirms the Organizations’ injunction, then the district
courtdid not abuse its discretion in denying the States a duplicative injunction. Again,
“la]n injunction is a matter of equitable discretion [that] does not follow from success
on the merits as a matter of course.” Winter, 555 U.S. at 32. Here, the district court
recognized that the States could make no showing of irreparable harm when the
Organizations’ injunction already prevented DoD from using funds transferred under
Section 8005 to support DHS. See ER78, ER112. District courts in comparable
circumstances have exercised their discretion to stay motions for preliminary
injunctive relief because other courts had already enjoined the conduct, thereby
eliminating any imminent threat of irreparable injury. See, e.g., A-Mowafak v. Trump,
No. 17-cv-00557-WHO (N.D. Cal. Jan. 8, 2018); Washingtonv. Trump, No. C17-
0141JLR, 2017 WL 1050354, at *4 (W.D. Wash. Mar. 17, 2017).

The States contend (Br. 49) that they “are no longer protected by the
permanentinjunction granted to the [Organizations],” but that point does not
demonstrate their separate entitlement to injunctive relief. On the contrary, the
Supreme Court’s decision to stay the injunction granted to the Organizations would
apply equally to any injunction in the States’ favor.

B. Inall events, the States’ asserted harms are insufficient to justify an

injunction.
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1. The States’ allegedirreparable injury from their inability as sovereigns to
enforce their environmental laws (Br. 51-58) is traceable to the Acting Secretary of
Homeland Security’s issuance of waivers pursuant to IIRIRA. See supra at 44-47
(discussing and citing waivers); States Br. 51-56. And, as the States acknowledge, they
do not challenge those waivers. SeeStates Br. 58. Indeed, HRIRA strictly limits
challenges to the Secretary’s waivers, allowing judicial review only of constitutional
claims, with appeal only to the Supreme Court by writ of certiorari. See IIRIRA
§ 102(c). The States do not argue that DoD’s mere transfer of funds would
independently preclude enforcement of environmental laws. The States’ inability to
enforce their ownlaws is thus not fairly traceable to DoD’s funds transfer. Ata
minimum, such an attenuated harm should not be treated as an irreparable injury
warranting injunctive relief against DoD’s funds transfer.®

2. The States fare no better with their fallback argument (Br. 58-60) that there
will be concrete environmental harms within their jurisdictions. The district court did
not abuse its discretion in finding the States’ alleged environmental harms insufficient
to warrant injunctive relief. ER76-ER77. Although the States contend (Br. 59) that

“wildlife and plants will be irreparably harmed” by border barrier construction, the

8 There is reason to doubt that the States could enforce their laws against
tederal construction activities on federal lands. Underthe Supremacy Clause, the

activities of federal agencies are free from regulation by the states, unless Congress
directs otherwise. See Colunmibia Basin Land Prot. Ass’n v. Schlesinger, 643 F.2d 585, 603-
04 (9th Cir. 1981) (citing Hancock v. Train, 426 U.S. 167, 178 (1970)).
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record includes ample evidence supporting the district court’s conclusions that the
States’ alleged harms were speculative and failed to demonstrate demonstrable
species- or population-level harm, particularly in light of the government’s regularly
implemented “mitigation measures that successfully prevent such harm.” ER76-
ERT78; see, e.g., ER134-162; ER237-ER262.

The States nevertheless insist that harm would occur to the flat-tailed horned
lizard because border barrier construction “will make it easier for [predators] to
observe and capture the horned lizard.” SeeStates Br. 59-60. This possibility of harm
to flat-tailed horned lizards because construction would make it easzer for predators is
insufficient to constitute irreparable injury, as the district court correctly recognized.
ER77 n.10; see also ER77 (further recognizing that speculation that border barrier
“might render Mexican wolves wore susceptible to diseases falls far short of the necessary
demonstrable evidence of harm to a protected species”). Evidence in the record
established that the Fish and Wildlife Service had concluded that similar projects
would have only “minor” effects on lizards. See ER259-ER260. Moreover, increased
predation of a species of lizard would not alter the balance of the equities sufficiently
to “justify a permanentinjunction against the U.S. government” to stop counter-drug
border barrier construction. ER77; see supra at Part V.

The States also assert (Br. 59) that the district court abused its discretion by
taking the government’s mitigation efforts into account. But the only case they cite in

supportis a district court decision concluding that in issuing a biological opinion
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under the Endangered Species Act (ESA), an agency may not analyze a mitigation
measure as part of the proposed action unless itis “specific and binding.” Paczficans for
a Scenic Coast v. California Dep’t of Transp., 204 F. Supp. 3d 1075, 1089 (N.D. Cal. 2010).
Whether or not that is a correct statement of law under the ESA with respect to what
an agency can consider when issuing a biological opinion, it is entirelyirrelevant to
what the district courthas discretion to consider when determining whether plaintiffs
are entitled to the extraordinary relief of an injunction against border barrier
construction. And thus the courtin no way abused its discretion in considering that

factor among others in declining to award the States a duplicative injunction.

54



Case: 19-16102, 08/30/2019, ID: 11417659, DktEntry: 145, Page 65 of 66

CONCLUSION

For the foregoing reasons, and those set forth in the government’s opening

brief, the judgment of the district court should be reversed, except that the denial of

injunctive relief for the States should be affirmed.

Respectfully submitted,

JOSEPH H. HUNT
Assistant Attorney General

HASHIM M. MOOPPAN
JAMES M. BURNHAM
Deputy Assistant Attorneys General

H. THOMAS BYRON II1
/5] Anne Murphy

ANNE MURPHY
COURTNEY L. DIXON

Attorneys, Appellate Staff
Civil Division, Room 7243
U.S. Department of [ustice

950 Pennsylvania Avenue NW
Washington, DC 20530

(202) 353-8189

July 2019

55



Case: 19-16102, 08/30/2019, ID: 11417659, DktEntry: 145, Page 66 of 66

CERTIFICATE OF COMPLIANCE

I hereby certify that this brief complies with the requirements of Federal Rule

of Appellate Procedure 32(a). This brief contains 13,529 words.

s/ Anne Murphy

Anne Murphy

CERTIFICATE REGARDING ELECTRONIC FILING
I hereby certify that this briefis identical to the version submitted

electronically.

s/ Anne Murphy

Anne Murphy



