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Unclassified REPROGRAMMING ACTION — PRIOR APPROVAL Page 1 of |
Subject: Counternarcotics for U.S. Southern Command DoD Serial Number:
Appropriation Title: Military Personnel, Army, 07/07; and Drug Interdiction and FY 07-41 PA
Counter-Drug Activities, Defense, 07/07 Iﬂcludezf Transfer?

es

Component Serial Number: (Amounts in Thousands of Dollars)

Line Item

Program Base Reflecting
Congressional Action

Program Previously
Approved by Sec Def

Reprogramming Action

Revised Program

Quantity

Amount

Quantity

Amount

Quantity

Amount

Quantity

Amount

a

b

[

d

e

f

2

h

This reprogramming action is submitted for prior approval because it uses general transfer
authority pursuant to section 8005 of Public Law 109-289, the Department of Defense
Appropriations Act, 2007; and section 1001 of Public Law 109-364, the John Warner National
Defense Authorization Act for Fiscal Year (FY) 2007. This action transfers $1.3 million from the
Military Personnel, Army, 07/07, appropriation to Drug Interdiction and Counter-Drug Activities,
Defense, 07/07, appropriation. This action reprograms funds in support of higher priority items,
based on unforeseen military requirements, than those for which funds were originally
appropriated; and 1s determined to be necessary in the national interest. They meet all
administrative and legal requirements, and none of the items has been denied previously by the
Congress.

FY 2007 REPROGRAMMING INCREASE: +1,300
Drug Interdiction and Counter-Drug Activities, Defense, 07/07 +1,300
P.L. 109-289, Title VI 973,874 973,874 +1,300 975,174

Explanation: Funding will be used to support U.S. Southern Command’s counternarcotics efforts in
Central America through the construction of an infrastructure project (Blue Fields/Corn Island
facility) in Nicaragua. This project will increase the interdiction capability of the Western Caribbean
against the “go-fast” boat threat that is transporting cocaine to the United States.

FY 2007 REPROGRAMMING DECREASE: -1,300
Military Personnel, Army, 07/07 -1,300
Budget Activity 4: Subsistence of Enlisted Personnel
3,810,702 3,601,556 -1,300 3,600,256

Explanation: The Defense Logistics Agency recently implemented a business process change that
provided the Army with discrete visibility over theater premium transportation charges for the
Subsistence-in-Kind account. Previously, these charges were embedded in subsistence bills charged
to the Military Personnel appropriation. The charges now post to the Operation and Maintenance
appropriation. As a result, the Military Personnel appropriation subsistence account has an asset.

Approved (Signature and Date)

///4:/7

SEP 7 2007

L—

-

DD 1415-1 P UNCLASSIFIED
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DAVID R. OBEY, VAISCONSIN, CraiRMAN
JOHN P. MURTHA, FENNSYLVANIA
MORMAN D. DECKS, WASHINGTON

ALAN B MOLLOHAN, WES' VIHGINA
MARCY KAPTUA, OHIO

PETER J. VISCLOSKY, INDIANA

NIYA M. LOWEY, NEW YORK

JOSE O SERRANG, NEW YORK

AOSA L BSLAURG, CONNECTICUT
JAMCS P MORAN, VIRGINIA

JOWN W. OLVER, MABSACHUSETTS

CD PASTOR, ARIZONA

OAVID E, PRICE, NORTH CAROLINA

CHET EDWARDE, TERAS

ROQUENT E. "BuUD" CRAMER, JA., ALABAMA
PATRICK J. KENNEDY. AHODE I5LAND
MALURICE D. HINCHEY, NEW YORK
LUCILLE ROYDAL-ALLARD, CALIFORNLA
SAM FARR, CALIFORNIA

JESSE L. JACKSON, JB,, ILLINGIS
CAROLYN €, KILPATRICK, MICHIGAN
ALLEN DOYD, FLORAIDA

CHAKA FATTAH, PENNEYLUANIA
ETEVEN H, NCTHMAN, NEW JERSEY
EANFOHD 0, !1SHOP, JF., GEDRGIA
MARION DEARY. ARKANGAE

BARBARA LEE, CALIFDRNIA

TOM UDALL, NEW MEXICD

ADAM SCHIFF. CALIFORNA

MICHAEL HOMDA, CALIFORNLA

BETTY MECOLLUM, MINNESOTA

BTEVE ISRALL NEW YORK

TiM AYAN, OHI0

C.a "OUTCH* PUPPERGBERGER, MAHYLAND
BEN CHANDLER, KENTUCKY

DLUBIE WAISERMAN SCHULTZ ¥LORIDA
CINC HODRIOUEZ, TEXAS

The Honorable Tina W. Jonas

Under Secretary of Defense, Compuroller
Department of Defense

Washington, DC 20301

Dear Madam Secretary:

Congress of the AWAnited States

Fouse of Represeniatioes
Committee on. Appropriations
AWashington, D 20575-6015

September 24, 2007

JERAY LEWIS, CALIFORNIA

C, W, Bl YOUNG, FLORIDA

NALPH NEQULA, OHIO

HAROLD ADJERS. KENTUCKY
FRANK R WOLF, VIRGINIA

JAMLS T, WALSH, NEW YORK
DAVID L. nOBSON, OHIO

JOE KNOLLENBERG, MICHIGAN
JACK KINGSTON, GEDRGLA
AODNEY P. FRELINGHUYSEN, NEW JEREEY
AOGER F. WICKER, MISSISSIPP|
TOOD TIAHRT, KANSAS

ZACH WAMP, TENNESSLE

TQM LATHAM, ITWA

ROBERT B. ADERHOLT, ALABAMA
JD ANN EMERSON, MisSOUln

KAy GMANGER, TEXAS

JOHN E. PETGRSON, PENNSYLVANIA
VIRGIL H. GOODE, JR., VIRGINIA

/7 JOHN T, DOOLITTLE, CAUFORNIA

AW e AAY LAHOOD, ILLINOIS
KECEWVED DAVE WELDON, FLORIDA
ormn o E MICHAEL K. SIMPEON, DAHD
C FP 75 7 JOHN ABNEY CULBERSON, TERAS

MARAK STEVEN KIRK, ILLINOIS
ANDER CRENEHAW, FLOHIOA
DENNIS A, AEHBERG, MONTANA
JGHN R, CARTER, TEXAS
RODNEY ALEXANDER, LOUISIANA

CLERK AND STAFF DIRECTOR
AQE NABORS

TELEPHONE:
1202) 22217t

The Committee has received and reviewed your request to reprogram $1,300,000
within Military Personnel, Army, 07/07; and Drug Interdiction and Counter-Drug Activities,

Defense, 07/07 (FY 07-41 PA).

The Committee interposes no objection to the proposed reprogramming.

Sincerely,

S—
John P. Murtha
Chairman

Defense Subcommittee

FER3
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AQBERT C. OYRD. WEST VIRGINIA, CHAIRMAN

DANIEL K. INOUYE, HAWAII

FATAICK J, LEAHY, YEAMONT

TOM MAKKIN, IOWA

OARBARA A MIKULSKI, MARYLAND
HERE XOHL, WISCONSIN

FATTY MURNAY, WASHINGTON
BYRON L DOROAN, NORTH DARGDTA
DIANNE FEINSTEIN, CALIFORNIA
AICHARD J. DUREIN, ILLINOIS

TINM JOHNSON, S0LTH DAKETA
MARY L LANDRIEU, LOLISIANA
JACK REED RHODE ISLAND

FAANK R, LAUTENSERG. NEW JERGEY
NCN NELION, NCUHAS KA

THAD COCHRAN, MISSISSIPP|
TED STEVENS. ALASKA

ARLEN SPECTEH, PUNNEYLVANIA
PETE V. DOMENI, NEW MEXICO

AR TR United States Senate

JUDD GREGG. NEW HAMPSHIRE

AOBCRT F. MENNETT. UTAH COMMITTEE ON APPROPRIATIONS
LARRY CHAIG, IDAHD

KAY DAILEY HUTCHISON, TEXAS WASHINGTON, DC 20510-6025
SAM BROWNBACK, KANSAS " i

WAYNC ALLARD. COLDRAGD hiip://appropriations.sanats.gov

LAMAR ALEXANDCH, TENNESSEE

CHARLES KIEFFCM. STARF DRLECTON
SIUCE AVAND, MINONITY 3TAFF DInECTOR

September 20, 2007

The Honorable Tina W. Jonas

Under Secretary of Defense (Comptroller)
The Pentagon

Washington DC 20301

Dear Ms. Jonas:

B vV M v T

oo

The Committee has reviewed your fiscal year 2007 reprogramming
action FY 07-41 PA, dated September 7, 2007, and supports the transfer of
funds requested.

ED ST

Sincerely,

NS DANIEL K. UYE

Ranking Member Chairman
Committee on Appropriations Committee o propriations
Subcommittee on Defensc SubcommitteeNoh Defense

FER4
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IKE SKELTON, MISSOURI, CHAIRMAN DUNCAN HUNTER, CALIFORNIA
JOHN SPAATT, SOUTH CAROLINA JIM SAXTON, NEW JERSEY

SOLOMON P. ORTIZ, TEXAS JOHN M, McHUGH, NEW YOAK

GENE TAYLOR, MISSISSIPPI TEARY EVERETT, ALABAMA

NEIL ABERCROMBIE, HAWAIL ROSCOE G. BARTLETT, MARYLAND
MARTY MEEHAN, MASSACHUSETTS HOWARD P. "BUEK" McKEON, CALFOANIA
SILVESTRE REYES, TEXAS T n s NP RTTOE QY MACTHORNBERRY, TEXAS

VIC SHYOER, ATKANEAS HOUSE COMMITTEE ON ARMED SERVICES  wicrss iones vommicaouns
ADAM SMITH, WASHINGTON ) ROBIN HAYES, NORTH CAROLINA
LORETTA SANCHEZ, CALIFORNIA KEN CALVERT, CALIFOANIA

ELLEN G, TAUSCHER, CALIFORNIA U.S. House of Representatives . 005 Ak, MBSOUR

ROBERT A. BRADY, PENNSYLVANIA J. RANDY FORBES, VIRGINLA

ROBERT ANDREWS, NEW JERSEY ; 5 i JEFF MILLER, FLORICA
SUSAN A, DAVIS, CALIFORNIA THash ington, BE 20515-6035 JOE WILSON, SOUTH CAROLINA

FICK LARSEN, WASHINGTON FAANK A, LoBIONDO, NEW JERSEY

00 MARGHALL GFORGiA ONE HUNDRED TENTH CONGRESS OB SHOP, UTAH

MADELEINE 2. BORDALLO, GUAM MICHAEL TURNER, QHIO

MARK E_UDALL, COLORADO JOHR KLINE, MINNESOTA

DAN BOREN, OKLAHOMA ; CANDICE 5, MILLER, MICHIGAR

BRAD ELLSWORTH, INDIANA £¢c£1 VD PHIL GINGAEY, GEORGIA

NANCY BOYDA, KANSAS AR MIKE ROGERS, ALABAMA

PATRICK . MURPHY, PENNSYLVANIA EP 2 4 AT TRENT FRANKS, ARIZONA

HANK JOHNSON, GECRGIA September 1 9, 2007 8 Lol THELMA DRAKE, VIRGINIA

CARDL SHEA-PORTER, NEW HAMPSHIRE CATHY MMORRIS RODGERS, WASHINGTON
JOE COURTNEY, CONNECTICUT K. MICHAEL CONAWAY, TEXAS

DAVID LOEBSACK, IOWA GEQFF DAVIS, KENTUCKY

KIRSTEN E GILLIBRAND, NEW YORK
JOE SESTAK, PENNSYLVANIA

GABRIELLE GIFFORDS, ARIZONA : i
ELLJAH E. CUMMINGS, MARYLAND ERIN C. CONATON, STAFF DIRECTOR
KENDRICK B. MEEK, FLORIDA

KATHY CASTOR, FLORIDA

The Honorable Tina W. Jonas

Under Secretary of Defense, Comptroller
3E822 Defense, Pentagon

Washington, D.C. 20301

Dear Secretary Jonas:

The House Committee on Armed Services has completed its review of the proposed
reprogramming FY07-41 PA, dated September 7, 2007. This reprogramming would transfer
$1.3 million from the Military Personnel, Army, 07/07 appropriation to the Drug Interdiction and
Counter-Drug Activities, Defense, 07/07 appropriation.

The committee interposes no objections to the proposed reprogramming.

Sincerely,

Db ot e !

IKE SKELTON UNCAN HUNTER
Chairman Ranking Member

IS/DH:amh

FER5
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nited States Senate

COMMITTEE ON ARMED SERVICES
WASHINGTON, DC 20510-6050

September 20, 2007 4

The Honorable Tina Jonas

Under Secretary of Defense (Comptroller)
31822 Pentagon

Washington, D.C. 20301-1100

Dear Seeretary Jonas:

The Committee on Armed Services has reviewed reprogramming requests FY07-37 PA.,
FY07-39 PA, FY07-40 PA. FY07-41 PA, and FY07-42 PA and has no objection to your
proceeding with these transfers.

Carl Levin
Chairman

FERG
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Unclassified REPROGRAMMING ACTION —PRIOR APPROVAL Page 1 of 1
Subject: National Guard Border Security Shortfalls DoD Serial Number:
Appropriation Title: Operation and Maintenance, Defense-Wide, 06/07; FY 06-31 PA
Operation and Maintenance, Air Force, 06/06; and Operation and Includes Transfer?
Maintenance, Navy Reserve, 06/06 Yes
Component Serial Number: (Amounts in Thousands of Dollars)
Program Base Reflecting Program Previously Reprogramming Action Revised Program
Congressional Action Approved by Sec Def
Line Item Quantity Amount Quantity Amount Quantity Amount Quantity Amount
a b [ d e T g I i

This reprogramming action is submitted for approval because it uses $415.0 million of general
transfer authority pursuant to section 8005 of Public Law 109-148, the Department of Defense
(DoD) Appropriations, Emergency Supplemental Appropriations to Address Hurricanes in the Gulf
of Mexico, and Pandemic Influenza Act, 2006; and section 1001 of Public Law 109-163, the
National Defense Authorization Act for Fiscal Year (FY) 2006. This reprogramming action provides
funding in support of higher priority items, based on unforeseen military requirements, than those for
which originally appropriated; and are determined to be necessary in the national interest. It meets
all administrative and legal requirements, and none of the items have previously been denied by the
Congress. Specifically, this reprogramming action transfers $415.0 million from the Operation and
Maintenance, Air Force, 06/06, ($200.0 million) and the Operation and Maintenance, Navy

Reserve, 06/06, ($215.0 million) appropriations to the Operation and Maintenance, Defense-

Wide, 06/07, appropriation to support the National Guard in its border security mission.

FY 2006 REPROGRAMMING INCREASE: +415.,000
Operation and Maintenance, Defense-Wide, 06/07 +415.000

Border Security

708,000 392,700 +415,000 807,700

Explanation: Funds are required to support critical Operation Jump Start efforts for the National
Guard during FY 2007.

FY 2006 REPROGRAMMING DECREASES: -415.000
Operation and Maintenance, Air Force, 06/06 -200,000
Budget Activity 1: Operating Forces
17,672,772 17,786,655 -200,000 17,586,655
Operation and Maintenance, Navy Reserve, 06/06 -215,000
Budget Activity 1: Operating Forces
1,702,889 1,691,467 -215,000 1,476,467

Explanation: Funds appropriated in Division B, Title I, Chapter 2 of Public Law 109-148 are
4excess.

roved (Signature an e
App ( E% SEP 2 2 2008

/4
DD 1415-3 UNCLASSIFIED
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JOHN WARNER. VIRGINIA, CHARMAN

JOHN MECAIN, ARZONA et "'..,“q,f:; PSsC ik v b2 E%@OHQ n"Jéfﬂ117 @.@-@.'ID iﬁﬁéﬁrmﬁkﬂ@ ’16 agﬁabé gf d-‘f%
ii? ﬁno;n%% ROBERT C. BYRD, WEST VIRGINIA

JEFF SESSIONS, ALABAMA JOSEPH L LIEBEAMAN, CONNECTICUT

SO B e DANELK AL HARAL . t

S o T WAnited States Senate
ELCABETR.DOLE: MO PARGTE ﬁﬁ“ﬁ%ﬁﬁ:‘mm COMMITTEE ON ARMED SERVICES

JoHN THUNE, SOUTH bakarra ' WASHINGTON, DC 20510-5050

CHARLES 8, ABELL, STAFF DIRECTOR
RICHARD D, DeBOBES, DEMOCAATIC STAFF DIRECTOR

September 28, 2006

The Honorable Tina W. Jonas
'Under Secretary of Defense (Comptroller)
"3E822 Pentagon
* Washington, D.C. 20301-1100

Dear Secretary Jonas;

The Committee on Armed Services has reviewed reprogramming request FY 06-31 PA.
The Committee is disappointed that the revised plan for Operation Jump Start that was briefed to
the committee staff to justify this reprogramuming has changed from the plan briefed to the
Congress when the supplemental request for this operation was submitted just four months ago,
The plan was submitted to Congress with the assurance that st least two-thirds of the National
Guard manpower for Operation Jump Start would be provided by personne] as part of their
Angual Training (AT). The Committee is also disappointed that no attempt was made to brief
Congress on these changes until the Department decided, at the last moment, to capture expiring
funds to cover this substantial cost increase, leaving the coramittees very little time to obtain
information on these proposed changes before acting. With respect to the funding source, while
the statutory language can be read to provide the required authority to transfer these funds, we
believe that such transfers go beyond the original congressional intent of providing separate
funding for specific emergency purposes and should not become a standard practice.

The Committee does not object to these transfers, subject to the following condition.
When the supplemental was submitted to the Congress in May, we were assured that no
additional funding would be needed for fiscal year 2007. Before this $415 million in additional
funding for fiscal year 2007 is obligated, the committes directs the Department to provide the
congressional defense committees with a fiscal year 2007 plan for this operation that specifies the
new projected breakout of AT and Active Duty Special Work manyears for fiscal year 2007, and
the projected cost of this revised plan.

With kind regards, I am
Sincerely,

John Warner
Chairman

FER9
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THAD COCHRAN, MISSISSIPPL, CHARMAN

ROBEAT C. BYRD, WEST VIRGINIA
DANIEL K. INOUYE, HAWAI
mu;w_vmm

T Mnited States Senate

L
rn ¢ SORGAN, NOTH DAKOTA COMMITTEE ON APPROPRIATIONS
s Aioels WASHINGTON, DC 20510-8025
TV JOHNSON, SOUTH DAROTA ) F
MARY L LANDRIEL, LOLIGLANA hrpi/fapprop! gov

J. KEITH KENNEDY, STAFF DIRECTOR
TERRENCE E. BALIVAIN, MINORITY STAFF DIRECTOR

September 26, 2006

The Honorable Tina W. Jonas

Under Secretary of Defense (Comptroller)
The Pentagon

Washington DC 20301

Dear Ms. Jonas:

The Committee has reviewed your fiscal year 2006 reprogramming action

FY 06-31 PA, dated September 22, 2006, and will interpose no objection.

With best wishes,
Cordially,
TED STEVENS
Chairman
Committee o Apgropriations Committee on Appropriations
Subcommitteg on Defense - Subcommittee on Defense

FER10
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IKE SKELTON, MISSOUR|
DUNCAN uwwwvmm ol
JOEL HERLEY, COLORADO SOLOMON P, TEXAS
SAXTON, NEW LANE EVANS, ILLINGIS
.mm HUGH, NEw e mgm MISSISSIPPY
Tsnw%u‘gg-rr nm - NEIL ABERCROMBIE, HAWAN
HOWATD U WSRO Ei oA COMMITTEE ON ARMED SERVICES ShvesTE v, ToAS
MAC THORNBERRY, TEXAS
JOHN N. HOSTETTLER, INDIANA ADAM SMITH, WASHINGTON
ALTER B. JONES, NORTH CAROLINA m g % ug R mrr mt g !‘ LORETTA BANCHEZ, CALIPORNIA
me;: 2. Bouse 0t esentatiy ELLEN G. TALISGHER, CAL e
Aot unv&.m‘mm 2 BC 15-603 AOBERT A. BRADY, PENNSYLVANIA
A8 mmwn'r, CCoMNECTICUT [l h tngton, 205 B SUSAN A, DAVIS, CALIFORNIA
R
4O ANN DAMIS, VIRGINIA ONE HUNDRED NINTH CONGRESS JAMES R. LANGEVIN, RHODE ISLAND
:\r TODD AKIN, MISSOURI mms‘ M'Ewm“m
MILLER, FLORIDA JiM COOPER,
f:': WILSON, :'oum CAROLINA JIM MARSHALL, GEORGIA
FRANK A, LoRIONDO, NEW JERSEY KENDRICK B. MEEK, FLORIDA
JEH BRADLEY, NEW HAMPSHIRE MADELEINE Z BORDALLO, GUAM
MICHAEL TURNER, OHIO TR RYAN, OHIO
JOHN MINNESOTA MARK E. UDALL, COLORADO
CANDICE §. MILLER, MICHIGAN G.X, BUTTERFIELD, NORTH CAROLINA
Tnenm ARZONA DAN BOREN, OKLAHOMA
BILL SHUSTER, PENNSYLVANA September 28, 2006
K“‘m""“m’“’]&"& ROBERT L. SIMMONS, STAFF DRECTOR

GEOFF DavIS,

, KENTUCKY

Honorable Tina W. Jonas
Under Secretary of Defense, Comptroller
3E822 Defense, Pentagon
Washington, D.C. 20301

Dear Secretary Jonas:

The House Committee on Armed Services has completed its review of the proposed
reprogramming FY06-31 PA, dated September 22, 2006. The request seeks approval to transfer
$200.0 million from Air Force Operation and Maintenance Accounts and $215.0 million from
Navy Reserve Operation and Maintenarnce Accounts to Defense-Wide Operation and
Maintenance Accounts. This transfer will support Operation Jump Start efforts for the National
Guard during fiscal year 2007.

In conclusion, the committee is greatly disturbed by the late notice provided for this
reprogramming action but will grant approval of the request due to its strong support for
Operation Jump Start. F urthermore, the committee is displeased by the Department’s gross

Sincerely,
f
cg !unter Ike Skelton
hairman

Ranking Member

<
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JERRY LEWIS, CALIFORNIA, CHamm,
R Soui AT reneany
YiALP+ REGULA, OHIO MARTIN OLAY SABG, MINNESOTA
HAROLD ROGEA, KENTUCKY ETENY H, HOYER, MARYLAND
FRANK R. WOLF, VIRGINIA ALAR 1, MOLLDWAN, WEBT VIHGINA
}“.,‘.“&‘e‘é oA 3 mq'msmﬁomm
B mane Congress of the Anited Dlates  EEmE

: no i ROBA L. DelAURD, CONNECTICUT
et Aouse of Representatioes A enSoAt AT
T : - SrR S
HOBNEY P. FRELINGHUYSEN, NEW JEHSEY Eﬂmmlttﬂf on g.[llll‘nlmﬂtlﬂﬂﬁ T eomROd TEXAD
";ggin%; mm_?:i& MISSISSIPP . ROBEAT E. “Bub” CRAMER, JR., ALAOAMA

| RANBAS | i 4 PATRICK J. RENNETTY, RROOE IELAND

A Wy, TENNEGt ¥Dashington, D 20515-6015 UAMES £ CLYBUAN, SGUTH CAROUNA
ANNE M. NDRTMUP, KENTUCKY

Hﬂﬁi 0. HINCHEY, NEwW YORK

0 ANN EMERON, MIBEDUR 7 S / SReE 1 ACKBON, JR. ILLINOIS
KAY GRANGER, TEXAS ELCIVEC CAROLYN C, KILPATIVCK, MICHIGAN
JDHN £ PETEREON, I'E:IH:I!MJ\N!A 0 P 3 ALLEN 1OYD, FLOMOA
VAGIL H, CODOE, JA., VIRGINA 1emb i) 2 2.0/7¢ FARA PENNSTLVANIA
JQHN T. DOOLITTLE, CAWPORNIA Sep eI 25’ 2006 5 t/" /‘(‘; Lt :murm“ﬁuan.mv:m
RaYL m :u“m:'sw - SANFORD D, BISHOP, JA.,

DON SHIRWOAD, PENNSYLVANLA MARION BERRY, ARKANSAS

DAVE wmfm. ;‘.nm

MICHALL £ BIMPSON, IDAMD GLERK AND STAFF DIRECTOH
JDHN ARNEY CULDERBON, TEXAS

mn% sg!\ﬁn KIAK, ;mm FNANK M. CUSMING

AN NSHAW, FLORIDA TELEPHONE:
DENNE A REHIERG, MONTANA

JOHM N, CARTER, TEXAE Doz Z26-2T1

The Honorable Tina W. Jonas

Under Secretary of Defense, Comptroller
Department of Defense

Washington, DC 20301

Dear Madam Secretary:

The Committee has received and reviewed your request to reprogram
$415,000,000 within Operation and Maintenance, Defense-Wide, 06/07; Operation and

Maintenance, Air Force, 06/06; and Operation and Maintenance, Navy Reserve, 06/06
(FY 06-31 PA).

The Committee interposes no objection 1o the proposed repro gramming,

Sincerely,
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DROR LADIN*

NOOR ZAFAR*
JONATHAN HAFETZ*
HINA SHAMSTI*
OMAR C. JADWAT*

AMERICAN CIVIL LIBERTIES UNION FOUNDATION

125 Broad Street, 18th Floor
New York, NY 10004

Tel: (212) 549-2660
dladin@aclu.org
nzafar@aclu.org
jhafetz@aclu.org
hshamsi@aclu.org
ojadwat@aclu.org
*Admitted pro hac vice

CECILLIA D. WANG (SBN 187782)

AMERICAN CIVIL LIBERTIES UNION FOUNDATION

39 Drumm Street

San Francisco, CA 94111
Tel: (415) 343-0770
cwang@aclu.org

Attorneys for Plaintiffs (Additional counsel listed on following page)

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO-OAKLAND DIVISION

SIERRA CLUB and SOUTHERN BORDER
COMMUNITIES COALITION,

Plaintiffs,

V.

DONALD J. TRUMP, President of the United
States, in his official capacity; PATRICK M.
SHANAHAN, Acting Secretary of Defense, in his
official capacity; KEVIN K MCALEENAN,
Acting Secretary of Homeland Security, in his
official capacity; and STEVEN MNUCHIN,
Secretary of the Treasury, in his official capacity,

Defendants.

Case No.: 4:19-cv-00892-HSG

PLAINTIFFS’ NOTICE OF MOTION
AND MOTION FOR PARTIAL
SUMMARY JUDGMENT;
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT
THEREOF

Date:

Time:

Judge: Honorable Haywood S. Gilliam
Dept: Oakland

Date Filed: June 12, 2019

Trial Date: Not set

PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

CASE NO: 4:19-cv-00892-HSG
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42 U.S.C. § 4332. To comply with that mandate, NEPA’s implementing regulations require an
agency to complete at least an initial Environmental Assessment to determine whether a proposed
action will have such impacts. 40 C.F.R. 1501.4(b)-(c). DoD does not dispute that its actions have
significant effects on the environment, nor that it has failed to prepare an Assessment. Instead,
Defendants rely upon determinations issued by the Secretary of Homeland Security purporting to
waive various statutory requirements, including NEPA, pursuant to Section 102(c) of IIRIRA.

Section 102(c) allows DHS to waive compliance with laws to the extent “necessary to ensure
expeditious construction of the barriers and roads under this section”—that is, under Section 102 of
IIRIRA. TIRIRA § 102(c) (emphasis added). As such, DHS’s purported waiver can only eliminate
the Department of Defense’s NEPA obligations if the “expeditious construction” is “under” I[IRIRA
authority. Defendants insist, however, that their projects are not being undertaken under DHS’s
IIRIRA authority; in an attempt to evade the restrictions of the CAA, they have characterized the
actions as occurring “under” Section 284. Defendants cannot have it both ways. If Defendants are
diverting funds toward border barrier construction that is derivative of DHS’s authorities, they have
violated statutory and constitutional law. See supra I and II. In the alternative—that is, if the
Department of Defense’s construction pursuant to Section 284 is not derivative of DHS’s Section
102(c) authority, Defendants have failed to satisfy their obligations under NEPA.?

IV. Ultra vires review is proper and, in the alternative, APA review is available.

A “court may grant injunctive relief against executive officers to enjoin both ultra vires
acts—that is, acts exceeding the officers’ purported statutory authority—and unconstitutional acts.”
PI Order 28. See also Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 689 (1949)
(“[WThere [an] officer’s powers are limited by statute, his actions beyond those limitations . . . are
ultra vires his authority and therefore may be made the object of specific relief.””). Plaintiffs’ “cause
of action, which exists outside of the APA, allows courts to review ultra vires actions by the
President that go beyond the scope of the President’s statutory authority.” Hawaii v. Trump, 878

F.3d 662, 682 (9th Cir. 2017), rev’d on other grounds, 138 S. Ct. 2392 (2018).

3 Plaintiffs acknowledge that the Court did not find they were likely to succeed on this
NEPA argument, but respectfully present it for the Court’s consideration on the merits.
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“[W]here a plaintiff seeks equitable relief against a defendant for exceeding its statutory
authority, the zone-of-interests test is inapposite.” PI Order 30; see also Haitian Refugee Ctr. v.
Gracey, 809 F.2d 794, 811 n.14 (D.C. Cir. 1987) (“Appellants need not, however, show that their
interests fall within the zones of interests of the constitutional and statutory powers invoked by the
President in order to establish their standing to challenge the interdiction program as ultra vires.”).
Even if Plaintiffs were required to satisfy a further zone-of-interest test with respect to Defendants’
claimed Section 8005 authority, the test would pose no obstacle to the Court’s review. “The test
forecloses suit only when a plaintiff’s interests are so marginally related to or inconsistent with the
purposes implicit in the statute that it cannot reasonably be assumed that Congress intended to
permit the suit.” Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 567 U.S.
209, 225 (2012) (quotations omitted). The inquiry is causal: zone-of-interests requires only that an
injury “somehow be tied to” a violation of the underlying statutory or constitutional purpose.
Yakima Valley Mem’l Hosp. v. Wash. State Dep’t of Health, 654 F.3d 919, 932 (9th Cir. 2011).

Here, Plaintiffs’ interest in avoiding circumvention of Congress’s decision to deny funds is
entirely aligned with Section 8005’s purpose. Plaintiffs were involved with Congress’s funding
decisions with respect to the border wall, and repeatedly advocated with lawmakers to limit the
scope and location of any construction. See Houle Decl. § 7; Gaubeca Decl. 9 5. They now seek to
enforce the denial of funds that Congress enacted in the CAA. See Clarke v. Sec. Indus. Ass’n., 479
U.S. 388, 401 (1987) (zone-of-interests analysis “not limited to considering the statute under which
respondents sued” but must consider “overall context” and “overall purposes” of congressional
action). “[I]t is sufficient that the Organizations’ asserted interests are consistent with and more than
marginally related to the purposes of the [statute].” E. Bay Sanctuary Covenant v. Trump, 909 F.3d
1219, 1244 (9th Cir. 2018). Plaintiffs’ “stake in opposing” the use of Section 8005 to circumvent
Congress’s protection of the lands Plaintiffs treasure is “intense and obvious,” and easily passes the
“zone-of-interests test[, which] weeds out litigants who lack a sufficient interest in the controversy.”
Patchak v. Salazar, 632 F.3d 702, 707 (D.C. Cir. 2011), aff’d sub nom. Match-E-Be-Nash-She-Wish
Band of Pottawatomi Indians v. Patchak, 567 U.S. 209.

Finally, even if the Court ultimately views these claims as challenges arising under Section
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8005, rather than nonstatutory ultra vires claims, it may treat them as APA claims. See, e.g., Alto v.
Black, 738 F.3d 1111, 1117 (9th Cir. 2013) (electing to consider under APA claims not “explicitly
denominated as an APA claim” as they were “fairly characterized as claims for judicial review of
agency action under the APA”); Clouser v. Espy, 42 F.3d 1522, 1533 (9th Cir. 1994) (“We shall
therefore treat plaintiffs’ arguments as being asserted under the APA, although plaintiffs sometimes
have not framed them this way in their pleadings.”). The transfers are final agency decisions
because “the initial agency decisionmaker arrived at a definitive position and put the decision into
effect,” Oregon Nat. Desert Ass'nv. U.S. Forest Serv., 465 F.3d 977, 984-85 (9th Cir. 2006)
(quotation omitted), leading directly to the challenged harms to Plaintiffs, PI Order 24-25.

V. The Court should order injunctive and declaratory relief.

A. The Court should enter a permanent injunction.

Less than one month ago, this Court issued a preliminary injunction finding that “Plaintiffs
are likely to show that Defendants’ actions exceeded their statutory authority, and that irreparable
harm will result from those actions.” PI Order 55. The material facts remain unchanged since then,
and the standard for a permanent injunction is “essentially the same,” except that a plaintiff must
show actual success on the merits instead of a likelihood of success. Winter v. Nat. Res. Def.
Council, Inc., 555 U.S. 7, 32 (2008). More specifically, a party seeking a permanent injunction
must show that “(1) that it has suffered an irreparable injury; (2) that remedies available at law,
such as monetary damages, are inadequate to compensate for that injury; (3) that, considering the
balance of hardships between the plaintiff and defendant, a remedy in equity is warranted; and (4)
that the public interest would not be disserved by a permanent injunction.” Cottonwood Envtl. Law
Ctr.v. U.S. Forest Serv., 789 F.3d 1075, 1088 (9th Cir. 2015) (quoting eBay Inc. v. MercExchange,
L.L.C., 547 U.S. 388, 391 (2006)). Plaintiffs have satisfied these requirements.

1. Plaintiffs will suffer irreparable harm absent a permanent injunction.

The undisputed facts demonstrate that, without an order permanently enjoining construction
n the areas designated as El Paso Sector 1, Yuma Sector 1, El Centro, and Tucson Sector 1, 2, and
3, Plaintiffs’ members will suffer irreparable harm to their recreational and aesthetic interests.

Defendants’ proposed construction “will lead to a substantial change in the environment™ that
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