Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

Exhibit 11

/050610 1542/



Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

T,

OFFICE OF
PROFESSIONAL RESPONSIBILITY

REPORT

Investigation into the Office of Legal Counsel’s Memoranda Concemning.
Issues Relating to the Central Intelligence Agency’s Use of “Enhanced
Interrogation Techniques™ on Suspected Terrorists

July 29, 2009

NOTE: THIS REPORT CONTAINS SENSITIVE, CLASSIFIED AND
CONFIDENTIAL INFORMATION, DO NOT DISTRIBUTE THE REPORT OR
ITS CONTENTS WITHOUT THE PRIOR APPROVAL OF THE OFFICE OF
PROFESSIONAL RESPONSIBILITY.

Salim v. Mitchell - United States Bates #000602
08/31/2016



TABLE OF CONTENTS

INTRODUCTION AND 3UMMARY

I

il

BACKGROUND . i i i it vt
A.  The Office of Professional Responsibility ... ...........
B. ThisInvestigation .. .. .. ..ot neeanaas
C. TheOfficeoflegalCounsel ......... .. ... ... ...

D.  OPR's Analytical Framework and Professional Standards
1. OFR’s Analytical Framework ........ N
2. Professional Standards . ..... ... ... . .. .,

a. The Duty to Exercise Independent
Professional Judgment and to Render
Candid Advice . ...... ... .. .. i,
b. The Duty of Thoroughness and Care , . . ... ..
3. Analytical Approach . . ........... e ke
B S i e e e e e
A. Subject and Witness Backgrounds . ......... ... .....
B.  The Bybee Memo and the Classified Bybee Memo
(Auguast 1, 2002) . ... e
1. The CIA Inferrogation Program .. ..............
2. DraftingtheBybeeMemo ... ... ... .. v,
3. Key Conclusions of the Bybee Memo ............
4. Key Conchisions of the Classified Bybee Memo .. ..
5. The Yoo Letter . ..., ... . ..., e
e

Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

.....................................

.............................

Salim v. Mitchell - United States Bates #000603

08/31/2016




Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

(b)) (b3

Military Interrogation, the March 14, 2003 Yoo Memo

te DOD, and the DOD Working Group Report ., ., ..., ... .. 70
1. Guantanamo and the Mititary’s

Interrogation of Detainees . ...... . ........ e 70
2. Draftingthe Yoo Memo . ... .. . . v iiincnann 75
3. Key Conclusions of the Yoo Memo ... ., e e a0
4. The Working Group Report ... .. oo oo, 81
Implementation of the CIA Interrogation Program . ........ ., 82
1. AbuZubaydah .. ... . s s e 83
2. Abd Al-Rahim Al-Nishiri , . ... .. oo oo i, 85
3. Khalid Sheik Muhammed . ... .. ... o il 87
4. GulRahman . ... i et e 88
5. CIA Referrals to the Department ... ... o v, a0
6. Other Findings of the CIAOIG Report ... .. ... ... ... 95
Reaffirmation of the CIAProgram .. ... ... . o i iy, 97
1 The Question of “Humane Treatment” .. ..., ......... 97
2 The *Bullet Points” . . .. oo i e 100
3. The Leahy Letter .. ... oo i, 104
4 The CIA Request for Reaffirmation . ... .. ... ... ... 106

AAG Goldsmith ~ Withdrawal of QLC’s

Advice on Interrogation . . . .. ... L i e e e s 110
1. The NSA Matter ... . it i i i it 110
2. The WithdrawaloftheYoo Memo . ... ... ... ... .. .. 112
3 The CIA OIG Report and the

Bullet Points CONEIOVErSY .. ..o v v vin e m i ennniaenn . 114
4, Goldsmith’s Draft Revisions to the Yoo Memo ....... .. 117
a. The Withdrawal of the Bybee Memo .. ... ....... ..., 121

»si®()(1) (0)3)

-1i-

Salim v. Mitchell - United States Bates #000604
08/31/2016

AT T R AT T | WA L et S 0 | e TR S AT e e g e e T A e esnrs L 4



IT. Anglysis

A,

Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

The Bradbury Memos . ... cr i it e i s cnnan
1. The 2005 Bradbury Memo (May 10, 20058} .. .......
2., The Combined Techniques Memo (May 10, 2009) .. ..
3. The Article 16 Memo (May 30,2008) .............
&, The 2007 Bradbury Memo ... .o invv o cvnn

a.  Background .. ...... ..o
b, The2007Memo . oo cvoi i in e e cienanan

The Bybee Memeo’s Flaws Consistently Favored a Permissive

Viewofthe Torture Statile . . . v vt i i v e e oo v e

BOWE

&. Implementation of CAT Article 3 . . ... ... ..
b, The Torture Victim Protection Act . ... ... ..,

5. International Decisions . ....... .. ..« ..
a. Feland v. United Kingdom .. . ...... ... ...

b. Pubiic Committee Aguinst

Torture imIsrpel v. Israel ... .. .. . .. ... ....

B. The Commander-in-Chief Power

and Possible Defenses to Torture ... oL 0oL .o
a. The President’s Commander-in-Chief Power . ..
b. Criminal Defenses to Tortare . . .o v v o v v v v v
(1}  The NecessityDefense ... ............
{2) SelfDefense ....... . ... v

M (D} 1) (0}H3)

-

............................................

SpecificIntent . ... 0. o e
Severe Palnl ... ... it i e v
Ratification History of the CAT ... ..., ... ... ..
United States Judicial Interpretation . ... .. ... ...,

Salim v. Mitchell - United States Bates #000605

08/31/2016



Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

7. Conclusion ..., ... .. . i i, 226
B.  The Legal Analysis Set Forth in the Bybee Memo Was
Inconsistent with the Professional Standards
Applicable to Department of Justice Attorneys ............ 226
C.  Analysis of the Classified Bybee Memo (August 1, 2002) ... .. 234
B, TheYoo Letter ... .. i e e i a s 238
1. Viclation of CAT . .. ., i i i e e 238
2. Prosecutionn Under the Rome Statute ... ........... 239
E.  Analysisofthe BradburyMemos .. .. ... ... .. ... .. ... 241
F, Individual Responsibility . . ... . . oo o 251
1. JORn Yoo v e s 251
2. Jay Bybee ... ... e 255
3. Patrick Philbin . . .. ... . 0 i e e 287
SO ) (6), (b)(7)(C) _
5. Bteven Bradbuly .. ... e e e e 258
&, Other Department Officials . ...... ... .. ... . ... 259
G, Imstitational Coneerns .. .. i i i e 259
CONCLUBION & . e e e e e e e 260
ATTACHMENT A: Office of Legal Counsel’s Memoranda Timeline
ATTACHMENT B: Glossary of Acronyms
ATTACHMENT ¢ Glossary of Names Used in OPR Report
ATTACHMENT 1) Chronological List of OLC Memoranda on Use of

Enhanced Techniques

Salim v. Mitchell - United States Bates #000606
08/31/2016

ST TR HANR L eegrreeti

mrona” EAMAEART P s 2 D s i e e et P2



Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

ATTACHMENT H:

ATTACHMENT F;

ATTACHMENT G:

ATTACHMENT H:

Memorandum for Attorneys of the Office Re: Best
Practices for OLC Opinions, authored by Steven G. ;
Bradbury, Principal Deputy Assistant Afttorney General, ;
May 16, 2005 (Best Practices Memgo)

Principles to Guide the Office of Legal Counsel, :
December 21, 2004 (Guiding Principles)

District of Columbia Rule of Professional Responsibility
2.1, '

District of Columbia Rule of Professional Responsibility
1.1

Salim v. Mitchell - United States Bates #000607
08/31/2016



Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

In June 2004, an August 1, 2002 memorandum {rom then Assistant
Attorney General {AAG) Jay 8. Bybee of the Department of Justice's Office of Legal
Counsel (OLC} to Alberto R. Gongzales, then White House Counsel, was leaked to
the press. The memorandum was captioned “Standards of Conduct for
Interrogation under 18 U.8.C. §8 2340-2340A" {the Bybee Memo}, and had heen
drafted primarily by OLC’s then Deputy Assistant Attorney General, John Yoo,
The memorandum examined a criminal statute prehibiting torfure, 18 U.B.C.
88 2340-23404 (the torture statute}, in the context of interrogations conducted

- putside the United States.

One of the primary areas of discussion int the Bybee Memo was the statute’s
description of what constitutes “torture.” The definition contained in the statute
1s as follows:

{1} “torture” means an act committed by a person acting under the
color of law specifically intended to inflict severe physical or
mental pain or suffering {other than pain or suffering incidental
to lawful sanctions) upon another person within his custedy or
physical control;

(2} “severe mental pain or suffering” means the prolonged mental
harm caused by or resulting from -

{Al  theintentional iniliction or threatened infliction of severe
physical pain or suffering;

(B} the administration or application, or threatened
administration or application, of mind-altering
substances or other procedures calculated to disrupt
profoundly the senses or the personality;

{C]  the threat of imminent death; or

Salim v. Mitchell - United States Bates #000608
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S, (b

(1), (b)3)

(D) the threat that another person will imminently be
subjected to death, severe physical pain or suffering, or
the administration or application of mind-aitering

substances or other procedures calculated o disrupt
profoundly the senses or personality,

S %
.ai ._\‘} H

18 U.8.C, § 2340,
The Bybee Memo concluded that under the torture statute, torture:

covers only extreme acts, Severe pain (s generally of the kind difficult
for the victim to endure, Where pain is physical, it must be of an
intensity akin to that which accompanies serious physical injury
such as death or organ failure. Severe mental pain requires suffering
not just at the moment of infliction but it also requires lasting
psychological harm, such as seen in mental disorders like
posttraumatic stress disorder. Additionally, such severe mental pain
can arise only from the predicate acts lsted in Section 2340.
Because the acts inflicting torturs are extreme, there is sufficient
range of acts that though they might constitute ¢ruel, inhurman, or
degrading treatroent or punishrnent fail fo rise to the level of torture.

Further, we conclude that under the circumstances of the current
war against al Qaeda and its allies, application of Section 2340A to
interrogations undertaken pursuant to the President’s Commander-
in-Chief powers may be unconstituticnal. Finally, even if an
interrogation method might viclate Section 23404, necessity or self-
defense could provide justifications that would eliminate any criminal
liability.

Bybee Memo at 46.
Some commentators, law professors, and other members of the legal

comununity were highly critical of the Bybee Memo. For example, Harold Koh,
then Dean of Yale Law School, characterized the memorandum as “blatantly
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wrong” and added: “[i}t’s just erroneous legal analysis.” Edward Alden, Dismay at
Aitempt to Find Legal Justification for Tortiire, Financial Times, June 10, 2004, A
past chairman of the international human rights committse of the New York City
Bar Association, Scott Horton, stated that “the government lawyers involved in
preparing the documents could and should face professional sanctions.” Id. Cass
Sunstein, a law professor at the Untversity of Chicago, said: “It's egregiously bad.
It’s very low level, it’s very weak, embarrassingly weak, just short of reckless.”
Adam Liptak, Legal Scholars Criticize Memos on Torture, New York Times, June 25,
2004 at Al4, In the same article, Martin Flaherty, an expert in international
hurnan rights law at Fordham University, commented, “The scholarship is very
clever and original but also extreme, one-sided and poorly supported by the legal
authornity relied on.” .

Other commentators observed that the Bybee Memo did not address
important Supreme Court precedent and that it ignored portions of the
Convention Against Terrorism {CAT) that contradicted its thesis. Id. One article
suggested that the Bybee Memo deliberately ignored adverse authority, and
commented that “a lawyer who is writing an opinion letter is ethicatly bound to be
frank.” Kathleen Clark and Julie Mertus, Torturing Lawy; The Justice Department’s
Legal Contortions on Interrogation, Washington Post, June 20, 2004 at B3; see R,
Jeffrey 8mith, Siim Legal Grounds for Torture Memos, Washington Post, July 4,
2004 at A12. Othercritics suggested that the Bybee Memo was drafted to support
a pre-ordained result. Mike Allen and Dana Priest, Memo on Torture Draws Focus
to Bush, Washington Post, June 9, 2004 at A3, Similar criticism was raised by a
group of more than 100 lawyers, law school professors, and retired judges, who
called for a thorough investigation ol how the Bybee Memo and other, related QLC
memoranda came to be written. Fran Davies, Probe Urged Quer Torture Memaos,
Miami Herald, August 5, 2004 at 64, Scett Higham, Law Experts Condemn U8,
Memaos on Torfure, Washington Post, August 3, 2004 at A4,

A few lawyers defended the Bybee Memo. In a Wall Street Jowrnal op-ed
piece, two legal scholars argued that the Bybee Memo appropriately conducted a
dispassionate, lawyerly analysis of the law and properly ignored moral and policy
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considerations, Eric Posner and Adrian Vermeule, A “Torture” Memo and Is
Tortuous Critics, Wall Street Journal, July 6, 2004 at A22.]

On June 21, 2004, the Office of Professional Responsibility {OFR) received
a letter from Congressman Frank Wolf. In his letter, Congressman Wolf expressed
congern that the Bybee Memo provided legal justification for the infliction of cruel, i
inhumane, and degrading acts, including torture, on prisoners in United States |
custody, and asked OPR to investigate the circumstances surrcunding its drafting.

On June 22, 2004, Executive Branch officials responded to public criticism —
of the Bybee Merno. Then White House Counsel Alberto Gonzales told reporters:

[T]o the extent that [the Bybee Memo] in the context of interrogations, -
explored broad legal theories, including legal theories about the scope
of the President’s power as Commander-in-Chief, some of their
discussion, quite frankly, is irrelevant and unnecessary to support
any action talen by the President. . ..

Unnecessary, over-broad discussiens . . . that address abstract legal _ ‘
theories, or discussions suhject to misinterpretation, but not relied :
upon by decision-makters are under review, and may be replaced, if —_
appropriate, with more concrete guidance addressing only those
issues necessary for the legal analysis of actual practices.

White House Daily Press Briefing, June 22, 2004 (2004 WLNR 2608695). The
same day, Deputy Attorney General (DAG) James Comey, cited in news reports as
a “senior Justice official” or a “top Justice official,” told reporters during a not-for-

! See also Testimony of Michael Stokes Paulaen, Professor of Law, University of St. Thomas
School of Law, before the Subcommittes on Administrative Oversgight and the Courts of the United
States Senate Committee on the Judiciary (May 13, 2009]. In addition, John Yoo has vigorously
defended his work singe leaving the Department. See, e.g., John C, Yoo, War by Other Means: An i
Insider's Account of the War on Tarror lAtlantic Monthly Press 2006); John Yoo, A Crucial Look of
Torture Law, L. A, Times, July 6, 2004 at B11; John Yoo, Commenatary: Behind the Torture Memaos,
uc Berkeley News, January 4, 2005 favailable at
http: f jwww. berkeley.edu/news/media/releases/2005/01/05_johnyoo.shiml ),

Salim v. Mitchell - United States Bates #000611 o
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attribution bricfing session that the analysis in the Bybee Memo was “over broad,”
“abstract academic theory,” and ‘“legally unnecessary.” Toni Locy & Joan
Biskupic, Interrogation Memo to be Replaced, USA Today, June 23, 2004 at 2A,
Camey reportedly added, “We’re scrubbing the whole thing.” Id.

OnJuly 15, 2004, OPR asked then OLC AAG Jack Goldsmith, III, to provide
certain information and documents relevant to the Bybee Memo., QOLC's then
Principal Deputy AAG, Steven G, Bradbury, met with then OPR Counsel H.
Marshall Jarrett on July 23, 2004, to discuss that request. Bradbury provided
QPR with a copy of the Bybee Memo, but asked us not to pursue our request for
additional material. After considering the issues raised by Bradbury, we repeated
our request for additional documents on August 9, 2004, On August 31, 2004,
Bradbury gave OPR copies of unclassified documents relating to the Bybee Memo,
including email and decuments from the computer hard drives and files of the
former OLC attorneys who worked on the project. We learned that, in addition to
Bybee, the following OLC attorneys worked on the Bybee Memo: former Deputy
AAG John Yoo, former Deputy AAG Patrick Philbin; and former OLC Attorney

()6}, (D)(THC) K

We reviewed the Bybee Memo, along with emall, correspondence,; {ile
material, drafts, and other unclassified documents provided by OLC. On Ociober
25, 2004, OPR formally initiated an investigation.®

- On December 30, 2004, OLC Acting AAG Daniel Levin issued an
unclassified Memorandum Opinion for the Deputy Attorney General captioned

N ) ). (5)(/ }(C)

# OLEC initially provided us with a relatively small number of emails, files, and dralt
documents. After it became apparent, during the course of our review, that relevant documents
were missing, we requested and were given direct access to the email and zomputer records of
BERRR Yoo, Philbin, Bybee, and Goldsmith. However, we were told that most of Yoo's emuail
records had been deleted and wera not recoverable, Philbin's email records from July 2002
through August 5, 2002 - the time period in which the Bybee Memo was completed and the
Clagsified Bybee Memo {discussed below) was created - had also been deleted and were reportedly
not recoverable. Although we were initially advised that Goldsmiith's records had been deleted, we
were later told that they had been recoversd and we were given access to them,

Salim v. Mitchell - United States Bates #000612
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“Legal Standards Applicable under 18 U.8.C. §§ 2340-23404” {the Levin Memoj.
The Levin Memo, which was posted onn OLC’s web site the same day, superseded
the Bybee Memo and eliminated or corrected much of its analysis.

During the course of our investigation, we learned that the Bybee Memo was
accompanied by a second, classified memorandum (addressed to then Acting
General Counsel of the Central Intelligence Agency (CIA) John Rizzo and dated
August 1, 2002), which discussed the legality of specific interrogation technigues
(the Classified Bybee Memo). We also learned that the OLC attorneys who drafted
the Bybee Memo and the Classified Bybee Memo subsequently prepared a
classified March 14, 2003 Memorandum to the Department of Defense:
“Memerandum for William J. Haynes, II, from John C. Yoo, Deputy Assistant
Attorney General, Office of Legal Counsel, Re: Military Interrogation of Unlawful
Combuatants Held Outside the United States (March 14, 2003} (the Yoo Mema).

We conducted interviews of LGNS , Patrick Philbin, and Jack
Goldsmith, all of whorm told us that they could not fully discuss their involvement
without referring to Sensitive Compartrmented Information, We eventually
obtained the necessary clearances and requested and reviewed additional
documents from OLC and from the CIA. We then re-interviewed| §, Philbin,
and Goldsmith, and interviewed Yoo and Bybee.?

In addition, we interviewed former DAG James Comey; former OLC Acting
AAG Daniel Levin; former Criminal Division AAG Michael Chertoff; former
Criminal Division Deputy AAG Alice Fisher; OLC Principal Deputy AAG Steven
Bradbury; CIA Acting General Counsel John Rizzo;® former White House Counsel

N Bybee complained in his comments on OPR's draft report that he did not have access to
clagsified material in preparing for his interview with OPR. That is inaccurate. Although our
request to the National Becurity Counsel for security clearances for Bybee's attornieys had not been
granted by the date of the interview, Bybee reviewed key documents, including emails and
slassified material, prior to his interview.

5 Rizzo would not agree to meet with us until after his Senate confirmation hearing for the
position of CIA General Counsel. That hearing was canceled and rescheduled, and finally held on
June 19, 2007, We interviewed Rizzo on July 7, 2007,

Salim v. Mitchell - United States Bates #000613
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Alberto Gonzales; former Counselor {o Attorney General [AG) John Asheroft, Adam
Ciongoeli; and former National Security Council (NSC) Legal Adviser John Bellinger,
1.8

Some witnesses declined to be interviewed., Former AG Ashcroft did not
respond to several interview requests but ultimately informed us, through his
attorney, that he had declined our request. CIA Counter Terrorism Center {CTC)
attorneys LAy both refiised to meet with Us on
thae advice of counsel, but we were able to review brief summaries of their
interviews with the CIA’s Office of the Inspector General (CIA OIG) in connection
with CIA OQIG’s investigation and May 7, 2004 report entitled “Counterterrorism
Detention and Interrogation Activities (September 2001 - October 2003)” (the CIA
OIG Report}]. CTC aftorney | also refused our request for an
interview, as did former CTC attorney , although G
spoke briefly with us by telephone. Finally, former Counsel to the Vice President
David Addington and former Deputy White House Counsel Timothy Flanigan did
not regpond to our requests for interviews,

In May 2005, Bradbury informed ws that he had signed two classified
memoranda that replaced the Classified Bybee Memo. Initially, we were permitted
to review, but not to retain, copies of those docurmnents, captioned “Memorandum
for John A, Riezo, Senior Deputy Counsel, Central Intelligenice Agency, from
Steven G. Bradbury, Principal Deputy Assistant Attorney General, Re: Application
of 18 U.S.C. §§ 2340-23404 to Certain Technigues That May Be Used in the
Interrogation of a High Value ol Qaeda Detainee {May 10, 2005)" (the 2003
Bradbury Memo}, and *Memorandum for John A. Rizzo, Senior Deputy Counsel,
Central Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant
Attorney General, Re: Application of 18 U.5.C. §§ 2340-2340A to the Combined Use
of Certain Techniques in the Interrogation of High Value al Qaeda Detainees (May
10, 2005} (the Combined Techniques Memo). We were later provided with copies
of these documernts. The 2005 Bradbury Memo discussed certain individual

¢ Bellinger declined several requests for an interview, but informed us in résponse fo a fingl
reguest, as we wers completing our draft report, that he would be willing te talk to us. We
interviewed Bellinger on December 29, 2008,

Salim v. Mitchell - United States Bates #000614
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interrogation techniques {referred to elsewhere herein as “enhanced interrogation
techniques” or “EITs") and concluded that their use by CIA interrogators would
not viclate the torture statute, The Combined Technigues Memo concluded that
the combined effects of those ElTs would not render a prisoner unusually
susceptible to severe physical or mental pain or suffering and thus would not
violate the torture statute.

On July 20, 2007, the New York Times reported that President Bush had
signed an executive order allowing the CIA to use interrogation techniques not
authorized for use by the United States military, and that the Department of
Justice had determined that those techniques did not viclate the Geneva
Conventions, Shortly thereaflter, reporter Jane Mayer wrote in the August 13,
2007 issue of the New Yorker magazine that Senator Ron Wyden had placed a
“hold” on the confirmation of John Rizzo as CIA General Counsel after reviewing
a “classified addendum” to the president’s executive order.

In late August 2007, we asked OLC to provide copies of the executive order
and the “classified addendum.” Bradbury informed us that there was no
“classified addendum,” but that he had drafted an additonal classified opinion,
captioned “Memorandum for John A. Rizzo, Acting General Counsel, Central
Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney
General, Re: Application of the War Crimes Act, the Detuinee Treatment Act, and
Common Article 3 of the Geneva Conventions to Certain Technigues that May Be
Used by the CIA in the Interrogation of High Value al Quaeda Detainees [July 20,
2007)” {the 2007 Bradbury Memo). When we cbtained copies of those documents
on August 29, 2007, we learned that there was a third classified QLC
memerandum- “Memorandum for John A, Rizzo, Senior Deputy Counsel, Central
Intelligence Agency, from Steven G, Bradbury, Principal Deputy Assistant Attormey
General, Re: Application of United States Obligations Under Article 16 of the
Convention Against Torture to Certain Technigues That May Be Used in the

Salim v. Mitchell - United States Bates #000615
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Interrogation of High Value al Qaeda Detainees [May 30, 2005)" {the Article 16
Memo).” We reviewed those documents and conducted additional interviews,

After he became Attorney Genergl in late 2007, Michael Mukasey reported
to Congress, in his July 2, 2008 Responses to Questions for the Record by the
Senate Comrmnittee on the Judiciary, that he had reviewed the Bradbury Memos
and that he had concluded that the current CIA interrogation program was lawful.
He also reported that the Bradbury Memos’ analyses were “correct and sound.”

A draft of OPR's report was completed in December 2008, and provided to
Attorney General Mukasey and Deputy Attorney General Mark Filip for their
comments and a sensitivity review for information that could ot be made public.
On December 31, 2008, OPR attorneys met with AG Mukasey and DAG Filip. The
two were highly critical of the draft report’s findings. However, AG Mukasey
commented that the August 1, 2002 Bybee Memo was a “slovenly mistake.”

On January 19, 2009, AG Mukasey and DAG Filip submitted a letter to OPR
cutlining their concerns and criticisms of the draft report.

On January 22, 2009, President Obama issued an executive order
providing, among other things, that no officers, employees, or agents of the United
States government could rely upon any interpretation of the law governing
interrogation issued by the Department of Justice between September 11, 2001
and January 20, 2009,

QPR provided copies of the draft report to Bybes, Yoo, Philbin, and the CIA
for review and comment. AG Mukasey gave & copy of the draft to OLC for
comment and Bradbury participated in the review of the draft report. OLCs

! According to Bradbury, he did not bring the Article 16 Memeo to OFR's attention when it was
issued because it did not replace gither the Bybee Memo or the Yoo Memo, which QLC understood
10 be the only subjects of OPR's investigation. The Article 16 Memo may have been inadvertently
turned over to us when a junior OLC attorney produced other classified documents we had asked
to regxamine in August 2007, The 2003 Bradbury Memo, the Combined Techniques Memeo, the
Article 16 Memeo, and the 2007 Bradbury Memo are hereinafter referred fo collectively as the
Bradbury Memos,
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comments were received in January 2009, OPR later offered Bradbury an
additional opporturntity to comment on the draft report, and he declined. Written
comments from Bybee, Yoo, and Philbin were received by OPR on May 3, 2009.°
Yoo also submitted a letter from Ronald Rotunda, a professor at Chapman
University Law School. Comments were submitted by Rizzo on April 8, 2009.
QPR carefully reviewed these responses and made changes to the draft report
where appropriate.®?

Although we have attempted to provide as complete an account as possibic
of the facts and circumstances surrounding the Department’s role in the
implementation of certain interrogation practices by the CIA, it is important to
note that our acecess to information and witnesses outside the Department of
Justice was limited to those persons and agencies that were willing to cooperate
with our investigation.

During the course of our investigation significartt pieces of information were
brought to light by the news media and, more recently, by congressional
investigations, Although we believe our findings regarding the legal advice
contained in the Bybee Memo and related, subsequent memoranda are complets,
given the difficulty OPR experienced in obtaining information over the past five
years, it remains possible that additional information eventually will surface
regarding the CIA program and the military's interrogation programs that might
bear upon our conclusions.

Although we refer to works of legal commentary in this report, we did not
base our conclusions on any of those sources, We independently researched and
analyzed the issues that are discussed in this report. Citations to law review
articles and other commentary are intended to note the sources of certain
arguments and to inform the reader where further discussion can be found. They

8 Those gomments are subsequently referred to as the Bybes Response, Bybee Classified

Response, Yoo Response, and Phitbin Response.

? Because they were not criticized in the draft report, OPR did not requiest that either gl
Levin, or Goldsmith provide comments on the draft report. However, Goldsmith sent Assocxate
Deputy Atterney General David Margelis 2 memeorandum discusging the OFR investigation.
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are not offered as support for our conclusions,

Similarly, although we report the views of some former Department officials
regarding the merits of the memoranda, we did not base our findings on their
comments. Our findings are limited to the particular circumstances of this case,
which, as discussed below, involved {ssues of the highest importance that
demanded the highest degree of thoroughness, ohjectivity, and candor from the
lawyers involved.

Based on the results of our investigation, we concluded that former Deputy
AAG John Yoo committed intentional professional misconduct when he violated
his duty to exercise independent legal judgment and render thorough, objective,
and candid legal advice,

We concluded that former AAG Jay Bybee commiited professional
misconduct when he acted in reckless disregard of his duty to exercise
independent legal judgment and render thorough, obiective, and candid legal
advice, ' :

We did not find that the other Department officials involved in this matter
committed professional misconduct.

In addition to these findings, we recommend that, {or the reasons discussed
in this report, the Department review certain declinations of prasecution regarding
incidents of detainee abuse referred to the Department by the CIA OIG,

10 Pursuant to Department policy, we will notify bar counsel in the states in which Yon and

Bybhee are licensed.
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I. BACKGROURND
A. The Qffice of Professional Responsibility
OPR has jurisdiction to investigafe allegations of misconduct involving

Department attorneys that relate to the exercise of their anthority to investigate,
litigate, or provide legal advice, 28 C.F\.R, Section 0.3%a{a}(1}). In addition to

reporting its findings and conclusions in individual investigations, OPR is also

charged with providing advice to the Attorney General and Deputy Attorney
General concerning the need for changes in policies and procedures that become
evident during the course of OPR’s investigations. 28 C.F.R. Section 0.3%a(2)(8).

OPR receives allegations against Deparunent attorneys from a variety of
sources, including self-referrals and referrals of complaints by officials in U.S.
Attorneys’ offices and litigating divisions, private attorneys, defendants and civil
litigants, other federal agencies, state or local government officials, judicial and
congressional referrals, and media reports,

Upon receipt, OPR reviews allegations and determines whether further
investigation is warranted. OPR ordinarily completes investigations relating to the
actions of atterneys who have resigned or reticed in order to better assess the
impact of alleged misconduct and to permit the Attorney General and Deputy
Attorney General to determine the need for changes in Department policies or
practices,

OPR investigations normally include a review of all relevant documents and
interviews of witriesses and the subjects of the investigation.'* OPR has the power
to compel the testimony of current Department employees and collect internal
Department documents, but it does not have the ability to subpoena decuments

t Typically, interviews of witnesses are audio recorded; interviews of subjects typically are

taken uinder oath and transcribed.
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or witnesses.’? In analyzing the evidence collected in the course of the
investigation, OPR uses the preponderance of the evidence standard. '

At the conclusion of the investipation, OPR makes findings of fact and
conclusions as to whether professional ruisconduct has occurred. OPR generally
finds professional misconduct in two fypes of circumstances: (1} where an
attorney intentionally violated an obligation or standard imposed by law,
applicable rule of professional conduct, or Department regulation or policy; or {2)
where an attorney acted in reckless disregard of his or her obligation to comply
with that obligation or standard. OPR may also find that the attorney exercised
poor judgment or made a mistake; such findings do not constitute findings of
professional raisconduct.

H OPR concludes that a Department attorney committed professional
misconduct, it will recommend an appropriate range of discipline for consideration
by the attorney’s supervisors. OPR may include in its report information relating
to management and policy issues noted in the course of the investigation for
consideration by Department officials. In cases in which OPR finds professional
misconduct, pursuant to Department policy, it ordinarily notifies bar disciplinary
authorities in the jurisdiction where the attorney is licensed of its finding,

B. This Investigation

This was not a routine investigation. A routine case investigated by OFR
receives little or no public attention and discipline is handled within the
Department without any public disclosure. This matter has been followed closely
by the media, Congress, the American public, and international audiences.

12 QPR’s administrative review of allegations of professional misconduct is unlike civil

litigation, where partiss may request dacuments or notice depositions, or a criminal investigation,
where access to witnesses and decwmenis may be obtained through the use of a grand jury
subpoena.

“' QOFR’s use of the preponderance of the evidence standard ig based on the gtatuiory standard
of proof for upholding a disciplinary action for misconduect, Seed U.8.C. § 770{c)(1}{B]). State bar
authorities, on the other hand, generally use the higher “clear and convineing evidence” standand
tf proof,
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Degpite the complexity and notoriety of this matter, however, QFR must
determine whether Department attorneys acfed in conformity with the
Department’s expectations and professional obligations. Assessing compliance
of Department attorneys with Departmental and professional standards, whether
in conducting litigation or providing legal advice, is the core functiont of OPR. Y

In order to best accomplish OPR’s mission, we allowed the subjects of the
investigation to review and comument on a draft of this report prior to its issuance.
In addition, we recommended that the report be released publicly, We based our
recommendation on the amount of public interest in this matter, the gravity of the
matter, and the interest of the Department in full disclosure of the facts to the
Arnerican public.

This investigation was leng and difficult. It was hampered by the loss of
Yoo’s and Philbin's email records, our need to seek the voluntary cooperation of
non-DOJ witnesses, and our limited access to CIA records and witnesses
{inchuding almost all of the CIA attorneys and all witnesses from the White House
other than former White House Counsel Alberto Gonzales). Ourinvestigation was
slowed by some of the witnesses' initial reluctance to provide information, as well
as time spent obtaining the necessary security clearances for OPR personnel,
witnesses, and their attorneys. In addition, we were initially not permitted to capy
or to retain copies of many of the key underlying documents, which increased the
difficulty of our task. Moreover, the scope of our investigation changed as new
information about the CIA interrogation program came to light through press
reports and congressional investigations. All of these problems were exacerbated

4 Ini his response, Bybes argued that “[ilt is not the role of OPR to ¢ritique legal judgment at
all.” Bybee Regponse at 59, We reject that assert{ion. As discussed above, the Department has
charged OPR with the investigation of allegations of misconduct invelving Department attorneys
that relate to the exercise of their authority to investigate, litigate, or provide legal advics.

in his response, Bybee also claimed -~ based on an examination of OPR's annual reports
containing surmmaries of selected cases « that OPR has never previously reviewed legal advice,
That claim i incorrect,
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by limited OPR resources, in light of an unprecedented number of complex
investigations of high-level officials occurring during this same time period.

¢, The Office of Legal Counsel’s

- The Attorney General has delegated to the OLC the function of providing
authoritative legal advice to the President and all the Executive Branch agencies.
The OLC provides written: opinions and oral advice in response to requests from
the Counsel to the President, agencies of the Executive Branch, and offices within
the Department. OLC opinions are binding on the Exeecutive Branch.

[n 2 memorandum that “reaffirmled] the longstanding principles that have
guided and will continue to guide OLC attorneys in preparing the formal opinions
of the Office,” Principal Deputy AAG Bradbury stated that OLC’s role is to provide
“candid, independent, and principled advice ~ even when that advice may be
inconsistent with the desires of policymakers.”"® As Bradbury wrote to the OLC
attorneys: '

In general, we strive in our opinions for clarity and conciseness in the
analysis and a balanced presentation of arguments on each side of an
issue, . . . OLC’s interest is simply to provide the correct answer on
the law, taking into account all reasonable counterarguments,
whether provided by an agency or not.

OLC Best Practices Memo at 3. Thus, “it {s imperative that [OLC] opinions be
clear, accurate, thoroughly researched, and soundly ressoned. The value of an
OLC opinion depends on the strength of its analysis.” . at 1,

15 Attachment A is s timeline of QLC leadership and significant events relevant to this report,
Attachunents B and C are glossaries of acronymas and of names used in the report, Attachment D
is a chronological list of OLC memoranda on the issue of enbanced interrogation technigues,

i Memorandum for Attorneys of the Office Re: Best Practices for CLC Qpinions, anthored by
Steven ¢, Bradbury, Principal Deputy Assistant Attorney General, May 16, 2005 [OLC Beat
Practices Memo) [Attachment B} at 1. Bradbury told us that the OLC Beat Practices Memo was
written to “set forth some basic principles that we should all keep in mind as we prepare opinions”
and to “reaffirm traditional practices in order fo address some of the shortcomings of the past.”
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OLC attorneys from prior administrations share Bradbury's view of the
reission and role of the OLC, These views are expressed in a document entitled
Principles to Guide the Office of Legal Counsel, December 21, 2004 {OLC Guiding
Principles) {Attachment F), signed by nineteen former OLC atlorneys. The
documernit explains that: “

When providing legal advice to guide contemplated executive branch
action, OLC should provide an accurate and honest appraisal of
applicable law, even if that advice will constrain the administration’s
pursuit of desired policies. The advocacy model of lawyering, in
which lawyers craft merely plausible legal arguments to support their
clients’ desired actions, {nadequately promotes the President’s
constitutional obligation to ensure the legality of executive action.

OLC Guiding Principles at 1. The OLC should take the Executive Branch’s goals
into account and “assist their accomplishment within the law” without “seek{ing)
simply to legitimate the policy preferences of the administration of which itis a
part.” K. at 5.

The lagal standards, including the rules of professional responsibility, that
apply to all Department attorneys also apply to OLC attorneys.” Despite the
complexity and difficulty of the issues the OLC attorneys handle, they are, and
raust be, held to professional legal standards. Furthermore, OLC attorneys must
adhere to the well-established principles that were described in its own Best
Practices Memo.

QLLC’s obligation to counsel compliance with the law pertains with special
force in circumstances where QLC’s advice is unlikely to be subject to review by
the courts.

An OQLC approach that instead would squate “lawiul” with “likely to
escape judicial condemnation” would il serve the President’s

w We reject Bybee’s assertion that “the rules of professional responsibility have no role to play

in evaluating the conduct of OLC attorneys.” Bybee Response at 3.
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constitutional duty by failing to describe all legal constraints and by
appearing to condone unlawful action as long as the President could,
in & sense, get away with it. . . . OLC’s core function is to help the
President fulfill his constitutional duty to uphold the Constitution
and ‘take care that the laws be faithfully executed” in all the varied
work of the executive branch.

QLC Guiding Principles at 1, 2. If the OLC fails to provide complete and ohbjective
legal advice, it {ails to properly represent its client - the Executive Brarich,

These principles are not simply aspirational. They mirror the Model Rules
of Professional Responsibility, which require that “a lawyer shall exercise
independent professional judgment and render candid advice,” Model Rules of
Professional Conduct, Rule 2.1.1%

The QLC's duties are heightened because many of its opinions will never be
reviewed by a court or disclosed publicly and are made outside of an adversarial
system where competing claims can be raised. See Model Rules of Professional
Conduct, Rule 3.3(d}, Candor toward the Tribunal (“In an ex parte proceeding, a
lawyer shall inform the tribunal of all material facts known to the lawyer that will
enable the tribunal to make an informed decision, whether or not the facts are
adverse”). In contrast to attorneys in private practice, the OLC establishes
through its opinions the state of the law for the Executive Branch, the head of
which is constitutionally charged with upholding the Constitution and laws of the
United 8tates. U.8. Const. art. 11, § 3.

The importance of the OLC’s duties can be seen in the effect of its opinions
on actions by government officials. As former OLC AAG Goldsmith stated:

One consegquence of OLC’s authority to interpret the law is the power
to bestow on government officials what is effectively an advance

1 It addition, courts have frequently observed that the government has an overriding

obligation to see that stice ig done, and that such an overriding obligation imposes an
expectation of even greater candor on government counsel than attorneys representing private
parties. See, ¢.g., Berger v. Unitad States, 295 U.S, 78, 88 {1935].
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parden for actions taken at the edges of vague criminal laws. Thisis
the flip side of OLC’s power to say “no,” and to put a brake on
government operations. It is one of the most momentous and
dangerous powers in the government: the power to dispense get-out-
of-jail-free cards. . . . Its everyday job of interpreting criminal laws
gives OLC the incidental power to determine what those laws mean
and thus effectively to immunize officials from prosecutions for
wrongdoing.

Jack Goldsmith, The Terror Presidency: Law and Judgment Inside the Bush

Administration 149-50 (WW Norton & Co. 2007).
D. OPR’s Analytical Framework and Professional Standards
1. OPR’s Analytical Framework

OPR finds professional misconduct when an attorney intentionally violates
or acts in reckless disregard of & known, unambiguous obligation imposed by law,
rule of professional conduct, or Department regulation or policy. In determining
whether an attorney has engaged in professional misconduct, OPR uses the
preponderance of the evidence standard to make factual findings.

An attorney intentionally viclates an obligation or standard when the
attorney (1} engages in conduct with the purpose of obtaining a result that the
obligation or standard unambiguously prohibits; or (2} engages in conduct
knowing ite natural and probable consequence, and that consequence is a result
that the obligation or standard unambiguously prohibits,

An attorney acts in reckless disregard of an obligation or standard when (1)
the attorney knows or should know, based on his or her experience and the
unambiguous nature of the obligation or standard, of an obligation or standard;
{2) the attorney knows or should know, based on his or her experience and the
unambiguous applicability of the obligation or standard, that the attorney’s
conduct involves a substantial likelihood that he or she will violate, or cause a
violation of, the obligation or standard; and (3) the attorney nonetheless engages

Salim v. Mitchell - United States Bates #000625
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in the conduct, which is objectively unreasonable under all the circumstances.
Thus, an attorney’s disregard of an obligation is reckless when it represents a
gross deviation from the standard of conduct that an objectively reasonable
attorney would observe in the same sifuation.'®

If OPR determines that an attorney did not engage in professional
misconduct, OPR determines whether the attorney exercised poor judgment,
engaged in other inappropriate conduct, made a mistake, or acted appropriately
under all the circumstances, An attorney exercises poor judgment when, faced
with alternative courses of action, he or she chooses a course of action thatis in
marked contrast to the action that the Department may reasonably expect an
attorney exercising good judgment to take. Poor judgment differs from
professional misconduct in that an attorney may act inappropriately and thus
exhibit poor judgment even though he or she may not have violated or acted in
reckless disregard of a clear obligation or standard. In addition, an attorney may
exhibit poor judgment even though an obligation or standard at issue is not
sufficiently clear and unambiguous to support a professional misconduct finding.
A mistake, on the other hand, resulis from an excusable human error despite an
attorney’s exercise of reasonable care under the circumstances.

2. Professional Standards

Pursuant to Department of Justice regulations set forth at 28 C.F.R. Part
77, Ethical Standards for Attorneys for the Government, Department attorneys
raust conform to the rules of ethical conduct of the court before which a particular

9 We disagree with Bybee’s assertion in his response that the Supreme Court’s decision in

Safeco msurance Co. of America v, Burr, 531 U.B, 47 (2007}, “squarely forecleses” any finding of
recklessness on the facts at issue here. Bybee Response at 28, In Safeco, the Court defined the
term “recklessness” as consistent with common law standards in the context of the Fair Credit
Reparting Act, which requires willfulness to establish civil liability. The definition of “recklessness”
under the QPR standard is explained in OPR's analytical framework and does not require
willfulness.
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case is pending. 28 C.F.R. §77.4.7° Where there is no case pending, “the attorney
should generally comply with the ethical rules of the attorney’s state of licensure,
unless application of traditional choice-of-law principles directs the attorney to
comply with the ethical rules of another jurisdiction or court, such as the ethical
rule adopted by the court in which the case is likely to be brought.” 28 CF.R. §
77.4(c}(1}. Because Bybee is a member of the District of Columbia Bar, the D.C.
Rules of Professional Responsibility apply to his conduct.

Yoo is a member of the Pennsylvania bar. Under the Pennsylvania
Disciplinary Rules of Professional Conduct, where the conduct in question is not
in connection with a matter pending before a tribunal, “the rules of the
jurisdiction in which the lawyer’s conduct occurred [shall be applied], or, if the
predominant effect of the conduct is in a different jurisdiction, the rules of that
jurisdiction shall be applied to the conduct.” Pennsylvania Disciplinary Rules of
Professional Conduct, Rule 8.5, Disciplinary Authority, Choice of Law.?' Because
there is 110
onte jurisdiction in which the legal advice rendered in this matter will have effect,
the District of Columbia bar rules, where Yoo authored the advice, apply.®

*® These regulations implement Title 28, section S308 of the U.8. Code, which provides that
an “attorney for the Government shall be subject to State laws and rules, and local Federal court
rules governing attorneys in each State where such attorney engages in that attorney's
duties . . . ," The phrase "attorney for the Government”® includes “any attorney employedin . . .
a Department of Justice egency.” 28 C.FR. §77.2.

# In his response to the draft report, Yoo incorrectly asserted that the Pennsylvania Rules of
Professional Conduct apply. Yoo also asserted that the Pennsylvania Bar's statute of limitations
has run on any possible action against him. Departrent policy requires that OPR noetify relevant
state bars of professional misconduct findings. The state bar then applies iis rules as it seey fit,
As discussed ahove, the Department’s interest in OPR's investigation of allegations of misconduct
ig to enisure that Department attorneys adhiere to the highest ethical standards, not to assist state
bars in enforcing their rules,

“ In addition, we note that Phitbin, (S8 and Bradbury are members of the District of
Columbia Bar. Philbin is also a member of the Massachusetts bar, and (SRt
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a.  The Duty to Exercise Independent
Professional Judgment and to
Render Candid Advice

The Bybee Memo was written to advise the CIA on whether certain conduct,
waould violate federal law. Thus, the OLC attorneys were not acting as advocates,
but advisors, and had the duty, under D.C, Rule 2.1 (“Advisor”) {Attachment ),
to “exercise independent profesaional judgment and render candid advice.”

This reguirermnent is explained further in the commentary accompanying the
rule:

A client is entitled to straightforward advice expressing the lawyer’s
honest assessment. Legal advice often involves unpleasant facts and
alternatives that a client may be disinclined to confront. In
presenting advice, a lawyer endeavors to sustain the client’s morale
and may put advice in as acceptable a form as honesty permits.
However, a lawyer should not be deterred from giving candid advice
by the prospect that the advice will be unpalatable to the client.?

Echoing these concepts, the OLC Best Practices Memo observes that the
office “has sarned a reputation for giving candid, independent, and principled
advice — even when that advice may be inconsistent with the desires of
policymakers,” OLC Best Practices Memo at 1.

]

D.C. Rule 2,1 alse states that, “lijn rendering advice, a lawyer may refer not enly to law
but t other considerations such as meoral, economic, social and political factors, that may he
relevant te the client’s situation.” The relevant commentary adds that “moral and ethical
congiderations impinge upon maost legal questions and may decisively influence how the law will
be applied,” Because the rule’s language regarding exira-legal considerations is permissive,
however, a lawyer's decision not to provide such advice should not be subject to disciplinary
review. D.C. Rules, Scope at § 1; ABA, Ann. Med, Rules Prof. Cond., Prearmble and Scope at f 14
(6™ ed. 2007), '
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The ABA Committee on Ethics and Professional Responsibility wrote, in -
Formal Op. 85-352 {1985} -

filn the role of advisor, the lawyer should counsel the client as to
whether the position is likely to be sustained by a court if challenged
.. .. Competent representation of the elient would require the lawyer
to advise the chent fully as to whether there is or was substantial
authority for the position taken . . . . | ‘

Although some courts have found attorneys to have violated Rule 2.1, the -
reported decisions and professional literature provided little guidance for ;
application of the standard in this context.** Accordingly, in addition to the rules
and commnents set forth immediately above, we looked to the OLC’s own Best -
Practices Memo, as well as the OLC Guiding Principles Memo, for guidance.

b. The Duty of Thoroughness and Care

Relevantt to Rule 2.17s duty to exercise independent professional judgment

and render candid advice are the provisions of D.C. Rule 1.1, Rule 1.1{a) provides
that: *A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness, and preparation —_
reasonably necessary for the representation” D.C. Rule 1.1 (b} states that: “A

P
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“ The Annotation o the Model Rule 2.1 explains the dearth of Rule 2.1 cases as follows: o

Although Rule 2.1 is the ethicy rule that clearly enunciates the lawyer's duty to

exercise independent professions] judpment in representing a client, it is ot —
involed nearly as frequently as the ethics rules that addresa specific threats to that
independence. These tssues are fully addressad in the Annotations for Rule 1.7
(Conflict of Interest: Current Clients), Rule 1.8 {Conflict of Interest: Current Clents:
Specific Rules), arwd Rule §.4 (Professional Independence of a Lawyer);: also see Rudg
1.9 (Duties to Former Clients) and Rule 1,18 (Duties to Prospective Client). !
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lawyer shall serve a client with. skill and care commensurate with that gencrally
afforded to clients by other lawyers in similar matters.”® (Attachment H.)

Comment 5 te Rule 1.1 adds, among other things; “The required attention
and preparation are determined {n part by what is at stake; major litigation and
complex transactions ordinarily require more elaborate treatment than matters
of lesger consequence.” In addition, as noted in Comment 2 to Rule 1.1, the
analysis of precedent is an essential element of competent legal advice, Thus, an
error or omission that might be considered an excusable mistake in a routine
matter, might constitute professwnal misconduct if it relates 1o an issue of major
importance,

Legal research must be sufficiently thorough to identify all current, relevant
primary authority. Christina L. Kunz, et al,, The Process of Legual Research 2-3
{Aspen Publishing 1989). See United States v, Russell, 221 F.3d 615, 620 {4™ Cir,
2000} (in evaluating allegations of ineffective assistance of counsel, the court
noted that, pursuant to Rule 1.1, “an attorney has a duty to adequately examine
the law and facts relevant to the representation of his client”); QOLC Best Practices
Memo at 1 {“it is imperative that our opinions be clear, accurate thoroughly
researched, and soundly reasoned”.

Adeguate steps must be taken to identify any subsequent authority that
affirms, overrules, modifies, or questions a cited authority, See, e.g., Continertal
Air Lines, Inc.,, v. Group Systems International Fur East, Ltd,, 109 F.R.D, 594, 596
{C.D. Cal. 1986] (in considering the imposition of Rule 11 sanctions, the court
noted that failure to cite important U.8. Supreme Court case decided four months
earlier “fell below the required standard of reasonable inquiry™); Cimino v. Yale,
638 F. Supp. 952, 959 n.7 (D, Conn. 1986} (admonishing counsel that “diligent
research, which includes Shepardizing cases, is a professional responsibility™;
Taylor v. Belger Cartage Service, Inc., 102 F.R.D. 172, 180 (W.D. Mo, 1984) (award
for attorney’s fees justified in part by fact that opposing counsel “never

» This rule has been interpreted in the District of Columbia as requiring proof of a “serious

deficiency” in an attorney’s work and more {han “mere careless errors.” frire Ford, 797 A2d 1231,
1231 (D.C. 2002 (citations omitted).
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Shepardized his principle {sic] authority” and failed to identify later decisions that

limited the cited authority to its factsj; Charles R. Calleros, Legal Method and .

Writing 177-78 {Aspen Publishing 5™ ed. 2008},

In legal memoranda or opinion letters that seek to predict a legal outcome,
a thorough discussion of the law should innclude the strengths and weaknesses of
the client’s position and should identify any counter arguments, Calleros at 88;
Williamn Statsky, Legal Research and Writing, Some Starfing Foints 179 {(West
Publishing Co. 1998}, The OLC Best Pracfices Memo specifically states: “In
general, we strive in our opinions for . . . a balanced presentation of arguments
on each side of an issue . . ., taking into account all reasonable counter
arguments,” OLC Best Practices Memo at 3.

3. Analytical Approach

In order to determine whether the Department attorneys whe drafted and
reviewed the OLC memos met the minbmum standards of independent
professional judgment, candid advice, thoroughness, and care commensurate with
the complexity and sensitivity of the issues confronting them, we reviewed the
memoranda in question and identified the legal arguments and conclusions the
authors presented. We examined the methodology and legal authority underlying
the memoranda’s arguments and conclusions in light of the basic standards
discussed above, We also conducted independent research to determine whether
the cited authorities constituted a thorough, objective, and candid view of the law
af the time the memoranda were written.

Moreover, we looked at the circumstances surrounding these particular
requests for legal advice, to assess whether the requirements of the applicable
professional rules and Department regulations were met. In doing 80, we began
with the premise that “the right to be free from official torture is fundamental and
universal, a right deserving of the highest status under international law, a norm
of jus cogens.” Siderman de Blake v. Republic of Argenting, 965 F.2d 699, 717 {9*
Cir.), cert. denied, 307 U.35, 1017 (1993}, Seealso, e.g., Filartiga v. Pena-Irala, 630
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{b){1), (D)
F.2d 876, 884 (2d Cir, 1980}.%* We thus determined that Department attorneys
considering the possible abrogation or derogation of a fus cogens norm such as the

prohibition against torture must be held to the highest standards of professional
conduct.

II. FACTS
A. Subject and Witness Backgrounds

The first AAG for the OLC under the Bush administration was Jay Bybee,
who was not sworn in until November 2001, Bybee graduated from the J. Reuben
Clark Law S8chool, Brigham Young University, in 1980. He worked as a
Department attorney early in his career, first at the Office of Legal Policy (1984-
1986), and then in the Civil Division {1986-1989). Fram 1989 to 1991, he was
Associate Counsel {o the President in the White House Counsel’s Office. From
1991 to 1998, he was a professor at the Paul M. Hebert Law Center, Louisiana
State University, and then at the William 3. Boyd School of Law, University of
Nevada from 1999 to 2000.

Bybee was nominated by President Bush for a position as federal judge on
the United States Court of Appeals for the Ninth Circuit on May 22, 2002, He was
confirmed ort March 13, 2003, and he raesigned from the Department on March 28,
2003.

John Yoo joined the OLC as a Deputy AAG in the Summer of 2001, He had
graduated from Yale Law School in 1992 and then clerked for Judge Laurence H.
Silberman, U.B. Court of Appeals for the D,C. Circuit. Yoo joined the faculty of the
University of California Berkeley School of Law in 1993. He later took a leave of
absence from Berkeley to clerk for U.8. Supreme Court Justice Clarence Thomas.
He served as general counsel of the U.8. Senate Judiciary Committee from 19935~
1996, then continued to teach at Berkeley until joining OLC.

% Jus vogens refers to principles of international law so fundamental that no nation may
ignore them, Other jus cogens norms inchade the prohibitions against slavery, murder, genocide,
prolonged arbitrary detention, and systematic racial discrimination. See, e.g., Restatement {Third)
of Foreign Relations Law of the United States § 702 (1987).
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At the time of the September 11, 2001 terrorist attacks, Yoo was the
resident expert in the OLC on foreign policy and national security issues, Yoo
wrote in his book, War By Other Means;

Among scholars, 1 was probably best known for my work on the
historical understanding of the Constitution’s war powers, and [ had
written a mumber of articles on the relationghip between presidential

and legislative powers over foreign affairs, . . . I was one of the few
appointed Justice Department officials whose business was national
security and foreign affairs,

John C. Yoo, War By Other Means: An Insider's Account of the War on Terror 20
(Atlantic Monthly Press 2006].

After September 11, 2001, Yoo authored a number of OLC opinions dealing
with terrorism and presidential power, One of the first was dated September 25,
2001, and was entitled “The President’s Constitutional Authority fo Conduct
Military Operations Against Terrorists and Nations Supporting Them.” In the
opinion, signed by Yoo, he asserted that no law “can place any limits on the
President’s determinations as to any terrorist threat, the amount of military force
to be used in response, or the method, timing, and nature of the response. These
decisions, under our Constitution, are for the President alone to make.” In that
same tirne period, Yoo authored a memorandum on the legality of a program of
warrantless glectronic surveillance by the National Security Agency (NSA) and a
memorandum on the applicability of the Geneva Convention to al Qaeda and
Taliban detainees.”

b The latter memorandum, which was signed by Bybee, concluded that Comman Article Three

of the Geneva Conventions did not apply to al Qaedsa or Taliban detainees. In a February 2002
memorandum, President Brsh issued a formai decision that Common Article Three did not apply
to the armed conflict with sl Qaeda. These findings were subsequently rejected by the 118,
Supreme Courtin Mamdan v, Rumsfeld, 348 1.8, 557 (2008) (overturning the opinion of the United
States Court of Appeals for the B.C, Circuit by a 5-4 vote).
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Yoo resigned from the Department in late May 2003 and returned to his
tenured position at Berkeley.

Patrick F. Philbin graduated {rom Harvard Law Schoclin 1992, He clerked
for Supreme Court Justice Clarence Thomas from 1993 to 1994. Philbin was an
associate at the law firm of Kirkland & Ellis for several years before joining the
Department. In September 2001, he became a Deputy AAG in QLC. In June
2003, he became an Associate Deputy Attorney Generalin the Office of the Deputy
Attorney General. He resigned from the Department in 2005 and retumed as a
partner to Kirlkand & Ellis,

(b)(6). (BITHC)

Jack Goldsmith, 1], is a 1989 graduate of Yale Law School. In 1991, he
received a graduate degree from Oxford University, and from 1992 to 1994 he
worked as an associate at the Washington, D.C. office of Covington & Burling. He
became an Associate Professor at the University of Virginia School of Law in 1994,
and a Professor at the University of Chicago School of Law in 1997. From
September 2002 until July 2003 he worked at the Defense Department, assisting
General Counsel Haynes on international law issues. In July 2003 he was asked
to take the position of AAG at OLC, and he began working at the Department on
October 6, 2003. Goldsmith resigned from the Department on July 17, 2004, He
is currently a tenured Professor of Law at Harvard Law School.

Daniel Levin served as the Acting AAG for OLC from June 2004, until he
resigned from the Department in February 2005. Prior to serving as Acting AAG,
Levin held a number of high-level positions in the Department, including Chief of
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Staff to the Director of the FBI (2001-2002), and Counseglor to the Attorney

General {2002, 2003-2004}. levin became Senior Associate Counsel to the -
President and Legal Adviser to the National Security Council in 2005. He is :
currently a partner at the law firm of White & Case,

After Levin’s departure from QLC, Steven G. Bradbury, the Principal Deputy
AAG under Goldsmith, became the Acting AAG and was nominated by the White
House for the position of AAG of OLC on June 23, 2005, Bradbury graduated
from the University of Michigan Law School in 1988. He was an Attorney Advisor
at OLC from 1991-1992, and served as a law clerk for Supreme Court Justice -
Clarenice Thomas from 1992-1993, Bradiwry was at Kirkland & Ellis from 1993 ‘
to 2004, first as an associate and then as a partner. In April 2004, Bradbury was
hired by Goldsmith to serve as his Principal Deputy AAG. —

Bradbury’s nomination to be AAG expired without action by the Senate.
Bradbury continued to act as head of OLC under the title of Principal Deputy T
AAG, He was renominated by President Bush in January 2007 and January
2008, but he was not confirmed.

Prior to the current administration taking office, the QLC either withdrew
or cautioned against reliance on a number of Yoo’s and Bybee's opinions. In -
addition to the withdrawal of the Bybee and Yoo Memos, the memorandum
authored by Yoo relating to warrantless electronic surveillance by the N3A was
withdrawn by Goldsmith. Bradbury later cautioned against reliance on seven —
additional memeranda. On October 6, 2008, Bradbury wrote a memorandum
“advising that caution should bg exercised before relying in any respect” on the
Qctober 23, 2001 Memorandum for Alberto R. Gonzales, Counsel to the President,
and William J. Haynes, II, General Counsel, Department of Defense, from John
C. Yoo, Deputy Assistant Attorney General, and Robert J. Delahunty, Special
Counsel, Office of Legal Counsel, Re: Authority for Use of Military Foree to Combat
Terrorist Activities Within the United States. Bradbury found that the memorandum
was “the product of an extraordinary — indeed, we hope, a unigue - peried in the —
history of the Nation: the immediate aftermath of the attacks of 9/11.” However,
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it found that the memorandurm’s treatment of several legal issues was “either
incorrect or highly questionable ”?®

On Januaty 15, 2009, Bradbury issued another memorandum, identifying
certain propositions in several OLC memoeranda authored after Septernber 11,
2001, and stating that they did not “reflect the current views” of the QLC.?
Bradbury stated that some of the OLC opinions - including the previously
withdrawn Bybee and Yoo Memos and three additional opinions authored by
Bybee, Yoo, and Philbin, “advanced a broad assertion of the President’s
Commander-in-Chief power that would deny Congress any role in regulating the
detention, interrogation, prosecution, and transfer of enemy combatants captured
in the global War on Terror.” Bradbury January 13, 2009 Memo at 2,

Bradbury also withdrew a Yoo memorandum which “relied on a doubtfial
interpretation of the Foreign Intelligence Surveillance Act {F1SA},” and confirmed
that two other opinions - one by Bybee and one by Yoo - that dealt with the
President’s authority to suspend treaties had been withdrawn. Id. at 6-8. Finally,
Bradbury withdrew another memorandum by Yoo, noting that the memorandum’s
assertion that “national self-defense” was a justification for warrantless searches
“inappropriately conflatejd] the Fourth Amendment analysis for government
searches with that for the use of deadly force,” Id. at 10.

# Bradbury October 6, 2008 Memo at 1. These included Yoo's findings inn the memorandum
that: (1] the Fourth Amendment wonld not apply to domestic military operations designed to deter
and prevent further terroriat atitacks; (2) “broad stafements” suggesting that First Amendment
speech and press rights under the Constitutionally would potentially be subordinated to overriding
military necessities; and (3) that domestic deployment of the Armed Forces by the President to
prevent and deter terrorism would fundamentally serve a military purpese rather than law
enforcement purpose and thus would not violate the Posse Comitatus Act. These and other
positiona taken in the memorandum were disavowed by Bradbury.

R Bradbury January 15, 2009 Memo at §. Bradbury noted that his memorandum on the
previous OLC opinions was not “intended to suggest in any way that the aftorneys involved int the
preparation of the opinions in question did not satisfy all applicable standards of professional
responaibility,” .
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Bradbury resigned from the Department in January 2009. Heis cur‘rentiy
a partner at Dechert, LLP. —

B. The Bybee Memo and the Classiﬁed Bybee Memo
(Augnst 1, 2002} T

1, The CIA Interrogation Program ' Ei

On September 17, 2001, President Bush issued a Memorandum of i
Notification (MoN) that authorized the CIA, among other things

to conduct operations “designed to
capture and detain persons who pose a continuing, serious threat of violence or -

death to U.8. persons and interests or who are planning terrorist activities.”
(0)(1). (BXS)

Following issuance of the MoN, the CIA began developing a system of secret
gverseas facilifies to hold “high value” terrorist suspects.

CIA Acting General Counsel John Rizzo told us that the term “interrogation”
has traditionally been used by the CIA to describe active, aggressive questioning -
designed to elicit information from an uncooperative or hostile subject, as opposed
to “debriefing,” which involves questioning the subject in a non-confrontational
way. Rizzo told us that throughout most of its history the CIA did not detain
subjects or conduct interrogations. Prior to the September 11, 2001 terrorist

attacks, CIA personnel debriefed sources and (G
h, but the agency was not authorized to
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detain or interrogate individuals and, therefore, had no institutional experience
or expertise in that area,’

permissible interrogation. & 03)
complete the assignment. QU ,] said she looked at the relevant treaties, statutes
and case law, including the CAT and the torture statute, and drafted a short
mernorandure,

In response to our request for a copy of LSk memorandum, the
CIA provided an untitled, 28-page draft document dated November 7, 2001, which
did not include the name of the author or recipienit, It is organized inte the
following ten sections: the applicability of the Constitution overseas; the
applicability of habeas corpus overseas; length of detention; potential civil liability;
coordination with law enforcement; interrogation procedures; operating
procedures; the status of Guantanamo Bay; short-term detention; and disposition
of detainees,

The November 7, 2001 memorandum reflected the view that the CIA’s
interrogation policy would allow only metheds that “generally comport with
commonly accepted practices deemed lawful by United States Courts [and)
permissible under applicable United States law {inchuding statutory law, common
law, and those customary and treaty-based international legal principles that are
accepted by the United States.)” Inaddition, the memarandum recommended that
CIA prison facilities be operated as ifits inmates were protected by United States
law.

The CIA also provided us with a copy of an undated, unsigned, ten-page
mernorandum titled “United Nations Convention Against Torture and QOther Cruel,

3a But see Alfred W. McCoy, A Question of Torture: ClA Interrogation, from the Cold War to the
War on Terror (Herury Holt & Co. 2006} {describing the ClA's role in sponsoring and conducting
research into coercive interrogatisn techniques in the decades following World War II, and its
propagation of such techniques overseas during the Cold War eral.
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Inhumane, or Degrading Treatment.,” The memorandum discussed the CAT
definition of torture, the ratification history of the CAT, United States reservations
to the treaty, interrogation-related case law from foreign jurisdictions, and a
discussion of cruel and unusual punishment under the Eighth Amendment.®!

The interrogation of suspected terrorists gverseas was initially conducted
jointly by CIA operational personnel and FBI agents. The FBI used traditional
“rapport building” interrogation techniques that were consistent with United
States criminal investigations, The CIA operatives soon became convinced,
however, that conventional interrogation methods and prison conditions were
inadequate to deal with hardened terrorists and that more aggressive techniques
would have to be developed and applied. CIA leadership agreed, and began
exploring the possibility of developing “Ernhanced Interrogation Techniques,” or
ElTs.

The issue of how to approach interrogations reportedly came to a head after
the capture of a senior al Qaeda leader, Abu Zubaydah, during a raid in
Faisalabad, Pakigtan in late March 2002. Abu Zubaydah was transported to a
“black site,” a secret CIA prison facility
where he was treated for gunshot wounds he suffered during his capture.

H

According to & May 2008 report by the Department of Justice Office of the
Inspector General and other sources, the FBI and the CIA planned to work
together on the Abu Zubaydah interrogation, although the FBl acknowledged that

n Although the ClA Office of General Counsel {OGC) fold us that these were the only CIA
mermoranda in its possession on interrogation poliey, some of the information we obtained from
the CIA suggeated otherwise. In an internal email message dated Fehruary 1, 2002, from CTC
attorney M to (€Y referred to *[ClA Attorney h] papers
reflecting on necessity and anticipatory seli-defense,” The two CIA memoranda referred to above
did not discuss either of those subjects, Inw interview with Cla 01G, stated that before
consulting OLC, CTC legal staff had conclhuded that alt proposed enhanced mterrogatmn bechmques

were lawful except waterboarding and mock burial. told CIA OlG that CTC did extensive
ressarch on the legality of intervogation techniques before asking DO.J to consider the isate,
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the CIA was in charge of the interrogation and that the FBI was there to provide
assistance.”™ Because the CIA interrogators were not yet at the site when the FBI
agents arrived, two experienced FBI interrogators began using “relationship
huilding” or “rapport building” techniques on Abu Zubaydah. During this initial
period, the FBI was able to learn his true identity, and got him to identify a ;
photograph of another important al Qaeda leader, Khalid Sheikh Muhammad, as
- “Muktar,” the planner of the September 11, 2001 attacks.

When the CIA personnel arrived, they took control of the interrogationn. The :

- CIA interrogators were reportedly unhappy with the quality of information being
' provided, and told the FBI interrogators that they needed to use more aggressive
technigues. The FBI believed that its traditional interrogation techniques were
achieving good results and should be continued. However, the CIA interrogators
were convineed that Abu Zubaydah was withhiolding information and that harsh
techniques were the only way to elicit further information. According to an FBI
interrogator quoted in the BOJ OIG Report, the Cla began using techniques that
were “borderline torture,” and Abu Zubaydah, who had been responding to the
— FBI approach, became uncooperative. According to one of the FBI interrogators,
CIA personnel told him that the harsh techniques had been approved “at the :

highest levels.”

According to the DOJ OIG Report, the FBI interrogators reported these
developments to FBI headguarters and were instructed not to participate in the
CIA interrogations and to return to the United States, One of them left the black
site in late May 2002, and the other left in early June 2002.%

- s The DOJ Inspector General’s Report, A Review of the FBPs Involvement in und Qbservations i
of Detainee Interrogations in Guordanamo Bay, Afghanistan, and frag (the DOJ OIG Report), focuses L
on the FBUs role in military interrogations at Guantanamo and etsewhere but also discisses the

- Cla's handling of Abu Zubaydah,

u Although C1A and DOJ withesses told us that the CIA was waliting for DOJ approval hefore
initiating the use of £ITs, the DOJ 01G Report indicates that such techniques may have been used
on Abu Zubaydah before the CIA received oral or written approval from OLC,
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The CIA’s perception that a more aggressive approach to interrogation was
needed accelerated the ongoing developmient by the CIA of a formal set of EITs by
CIA contractor/psychologists, some of whom had been involved in the United
States military’s Survival, Evasion, Resistance, and Escape (SERE} training
program for milifary personnel.

SERE training was developed after the Koregan War to train pilots to
withstand the type of treatment they could expect to receive at the hands of the
enemy during wartime. The SERE program placed trainees in a mock prisoner of
war camp and subjected them to degrading and abusive treatment, similar to, but
less intense than, actual conditions experienced by United States troops in the
past, Its purpose was to prepare trainees for the demands they may face as
prisoners of war and to improve their ability to resist harsh treatment. Aggressive
interrogation techniques used in SERE training were based on techniques used
by the Germaen, Japanese, Korean, Chinese, and North Vietnamese military in
past conflicts. They included slapping, shaking, stress positions, isolation, forced
nudity, body cavity searches, sleep deprivation, exposure to extreme heat or cold,
coufinement in cramped gpaces, dietary manipulation, and waterboarding,.

However, according to a May 7, 2002 SERE training manual, "Pre-Academic
Laboratory {PREAL} Operating Instructiong” (PREAL Manual}, the SERE training
program differed in one significant respect from real-world conditions. The FREAL
Manual noted that;

Maximum effort will be made to ensure that stidents do not develop
a sense of “learned helplessness” during the pre-academic laboratory.

* * *

The gosl is not to push the student beyond his means to resist or to

learn {to prevent “Learned Helplessness”). The interrogator mmst

recognize when a student is overly frustrated and doing a poor job
‘resisting. At this pomnt the interrogator must temperarily back off,
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and will coordinate with and ensure that the student is monitored by
a controller or ceordinator,

PREAL Manual, 1 1.6 and 5.3.1.%

The CIA psychologists eventually proposed the following twelve EITs to be
used in the interrogation of Abu Zubaydah:

{1)  Attention grasp: The interrogator grasps the subject with bath
hands, with one hand on each side of the collar opening, in a
sontrolled and quick motion, and draws the subject toward the
interrogator;

{2)  Walling: The subject is pulled forward and then quickly and
firmly pushed into a flexible false wall so that his shoulder
blades hit the wall. His head and neck are supported with a
rolled towel to prevent whiplash;

(3] Facial held: The interrogator holds the subject’s head
immobile by placing an open palm on either side of the
subject’s face, keeping fingertips well away from the eyes;

(4)  Facial or insult slap: With fingers slightly spread apart, the
interrogator’s hand makes contact with the area between the
tip of the subject’s chin and the bottom of the corresponding
earlobe;

(3) Cramped confinement: The subject is placed in a confined
space, typically a small or large box, which is usually dark.
Confinement in the smaller space lasts no more than two
hours and in the larger space up to 18 hours;

3 OLOY files included a copy of the PREAL Manual but no indication of how or when it was
obtained.
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Insects: A harmliess insect is placed in the confinement box
with the detainee;

Wall standing: The subject may stand about 4 to 5 feet from
awall with his feet spread approximately to his shoulder width.,
His arms are stretched out in front of him and his fingers rest
on the wall to support all of his body weight. The subject is not
allowed to reposition his hands or feet;

Stress positions: These positions may include having the
detainee sit on the floor with his legs extended straight out in
front of him with his arms raised above his head or kneeling on
the floor while leaning back at a 45 degree angle;

Sleep deprivation: The subjectis prevented from sleeping, not
to exceed 11 days at a time;*

Use of Diapers: The subject is forced to wear adult diapers and
1s denied access to toilet facilities for an extended period, in
order to humiliate him;

Waterboard: The subject is restrained on a bench with his feet
elevated above his head. His head is immeobilized and an
interrogator places a cloth over his mouth and nose while
pouring water onto the cloth. Airflow is restricted for 20 to 40
secorids; the technique produces the sensation of drowning
and suffocation,;

Mock Buriak The subject is placed in a box that resembles a
coffin, with hidden air holes to prevent suffocation, and is
taken to a prepared site, where he hears the sound of digging.
The site has a prepared hole, dug in such a way that the hox
can be lowered into the ground and shovels of dirt thrown in

RE

As initially preposed, sleep deprivation was to he induced by shackling the subject In &
standing position, with his feet chained to a ring in the floor and his armas attached o a bar at
head level, with very little room for movement,
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on top without blocking the air holes or actually burying the
subject. The procedure is part of a “threat and rescue
scenario” where the bural is interrupted by a concerned party,
who then uses the subject's fear of being returned to the
persons trying to bury him.

According te Rizzo, CIA personnel were concerned that they might face
criminal liability for employing some of the ElTs. Although CTC legal staff had
concluded that most of the proposed techniques were lawful, they had not made
a determination with respect to waterboarding and mock burial, and

recommended asking the Department’s Office of Legal Counsel for guidance on the

legality of all the proposed technigques.”® According to CTC attorney | ,CIA
QGC wanted confirmation that CTC’s legal analysis was correct, and also wanted
to obtain a prospective “declination of prosecution” from DOJ regarding the
proposed use of ElTs on Abu Zubaydah.

Rizzo recalled that sometime in early April 2002, he called then NSC Legal
Adviser John Bellinger, told him that the agency was developing an interrogation
plan for Abu Zubaydah that included EITs, and stated that they wanted to ask
QLC about the legality of those techniques. Rizzo believed Bellinger passed that
information on to Yoo sometime around early April 2002,and scheduled a meeting
on the subject with OLC, NS8C, and the CIA for April 16, 2002,

Bellinger told us that he received a telephone call from CIA attorneys in the
Spring of 2002 informing him that Abu Zubaydah had been captured and the CIA
warited to use an aggressive interrogation plan to question him. Bellinger said the
CIA wanted a Department of Justice criminal declination in advance of the
interrogation because of concerns about the application of criminal laws, in
particular the {orture statute, to their actions. Bellinger said that he arranged a
meeting between Department attorneys Yoo and Chertoff and the CIA, and that
he thought the CIA attorneys may have even brought a draft declination

* Rizzo told us that, although he thought use of the EITs would not violate the torture
statute, he recognized that some of the techniques were aggressive, and could be “close to the line
at a4 minimum,” When he rafsed the guestion with OLC, he considered he legality of EITs to be
an open question. : '
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memorandum to the meeting. However, Rizzo disputed that the CIA had ever
drafted a proposed declination memorandum.

According to Yoe, Bellinger told him during their initial telephone
conversation that access to information about the program was extremely
restricted and that the State Department should not be informed.*” Bellinger told
us that he did not make the decision that the State Department be excluded and
helieved the CIA must have done so. Bellinger said the CIA made clear to him that
the matter was so sensitive that he was not to share the information with anyone
and that the CIA was not going to share the information with either the State or
Defense Departments.®® Rizzo told us, however, that he did not make any such
statement to Bellinger; rather, he told Bellinger the CIA would defer “to the White
Houge/NSC as to whether, what and when to brief other Government officials
about the program.” Yoo recalled telling Bellinger that he would have to report on
the matter to Attorney General Ashcroft and the AG’s Counselor, Adam Ciongoli,
and that additional OLC attorneys would be needed to work on it.

Bellinger reported that there was “pressure” Irom the CIA from the outset
to approve the program. Bellinger said the CIA made a compelling case for the use
of its EITs, arguing that (1) there was information thar further terrorist attacks
would occur; (2} the CIA had a person in custody who had information about
terrorist attacks; (3) the ClA interrogation program was safe and effective; and {4}
without the interrogation program and the use of the specific interrogation
techniques, the CIA did not believe that they could get the information necessary
to prevent the attacks and save American lives. Bellinger believed that this kind

3 Yoo told OPR that he did not know why the NSC excluded the State Department from the
drafting process, but speculated that it may have been because of concerns about operational
seurity. Bybee stated that he had no recollection of being told that the draft was not to he
distributed to the State Department. Rizzo fold us that he did not know why the State Department
wag excluded, and declined to offer an opinion.

# Bellinger added that he had struggled to have the State Department included in the
consideration of other legal issues, gspecially the application of the Geneva Convention to terrorist
detainees, and that he would not have excluded the State Department on his own initiative.
Bellinger added that, by the Spring of 2002, he had confrontations with John Yeo over the OLC's
faiture to include him, as the NSC Legal Adviser, in OLC opinions that affected national security
and that, in some cases, he waa not even aware that OLC opiniens had been issued on important
legal issues,
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of presentation by the CIA “bexed in” both the White House and the Department
by making it impossible to reject the CIA’s recormmendations. Bellinger concluded
that Yoo was “under pretty significant pressure to come up with an answer that
would justify {the program}” and that, over time, there was significant pressure on
the Department to conclude that the program was legal and could be continued,
even alter changes in the {aw in 2005 and 2006,

Shortly after Yoo's conversation with Bellinger, Yoo contacted Ciongoli and
arranged to brief him and Attorney General Ashcrpft. According to Yoo, he told
them that the CIA and NSC had asked OLC to explain “the meaning of the torture
statute.” He helieved he would have told them that the issue had been raised by
the capture of Abu Zubaydah, and that the CIA wanted to know what limits the
torture statute placed on his interrogation. Yoo also recalled consulting the
Attorney General about who else in the Department should know about the
project. At that point, the Attorney General decided that access would be limited
to AG Asheroft, Ciongoli, DAG Larry Thompson, AAG Bybee, Yoo, and OLC Deputy
AAG Patrick Philbin.®

Yoo told us that shortly after his conversation with Asheroft, he met with
AAG Bybee and Deputy AAG Philbin to tell them about the assignment and to
determine which QLC line attorn hould work on the project with him.*
According to Yoo, they agreed tha)) was the best choice, probably because
(b)), (b7 NC) . Philbin was

the “second Deputy” on the project.*

Email records indicate that the matter was recorded on an OLC log sheet
on April 11, 2002, with R and Yoo designated as the assigned attorneys.

1 Ciongoli’s recoliection of the meeting with AG Asheroft and Yoo is generally consistent with

that of Yoo, although Ciongoli did net recall any discussion with Yoo or the Attorney General abiout
who would be granted access to information about the project.

e Neither Bybee nor Philbin have any specific memory of this meeting, Bybee tald QPR that
he is not sure when he first learned about the project, and suggested that Yoo may have selected
the line attorney without consulting him.

# Asg a matter of OLC practice, a second Deputy AAG reviews every OLC opinion before it is
firralized. This is referred to as the “second Deputy review.”

Salim v. Mitchell - United States Bates #000646
08/31/2016

%
b
f_

Tt 3 PR




Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

The log sheet listed “John Rizzo Central Intelligence Agency” as the client. Yoo
provided with the research he had already done and made a few

3050, (L7 C)

suggestions about where w should start. He ins tru‘ctecw to determine
whether anyone had ever been prosecuted under the torture statute, to check the
applicable statute of limitations, and to determine what types of conduct had been
held to constitute torture under the Torture Victim Protection Act (TVPA)* and the
Alien Tort Claims Act. He also asked W to look at two foreign cases that

(L), (bR TICH

discussed interrogation techriiques and torture.® ent Yoo a four-page
summary of [jjiilresearch on April 18, 2002, and they met that afterncen to
discuss it in advance of the NSC meeting that was scheduled for the following day.

On 'i‘uc:sday, April 16, 2002, Y{m met at the NSC with Bellinger, Rizzo, and
CIA CTC attorneys SHS) . The purpose of the meeting
was to discuss the ClA's interrogatmn plan for Abu Zubaydah."‘*

At the meeting, the CIA attorneys explained that the plan developed by CIA
psychologists relied on the theory of “learned helplessness,” a passive and
depressed condition that leads a subject to believe that his resistance to disclosing
information is futile. The condition reportedly creates a psychological dependance
and instills a sense that, because resistence is futile, cooperation 1s inevitable.

“ A3 discussed more fully below, the TVPA's definition of torture is similar to that of the

torture siatute,

#3 Those cases were freland v the United Kingdom, 25 Eur, Gt HL.R, iser. A) (1978) (freland ¢,
United Ringdom) and a decision of the Supreme Court of lsrael, Publie Commitiee Against Torture
in Israel v. fsrael, 38 LL.M. 1471 {1599} (PCAT! v, Israel).

b Most of the witnesses we asked about rmeetings on interrogation issues had only general
recollections of the dates and attendees. To our knowledge, the DOJ participants did not take
notes or prapare written summaries relating to any of the meetings. Our factual summary is
therefore based on the witnessey’ recoliections, occasionally substantiated by contemporaneous
email messages or calendarentries, and in some instances by a post-meeting Mermorandum for the
Record (MFR) prepared by the ClA attendees. Altheugh we have sumimarized the CIA MFRs fo
describe what may have occurred, we recognize that those reports reflect the author's view of the
procesdings, Our description of this meeting is baged on the CIA's April 16, 2002, three-page MFR,
which was prepared by ned Although email traffic suggests that w may have
planned to attend the meeting, is ot Hsted as an attendee in the MPR.
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To bring about this condition, the CIA planned to diserient Abu Zubaydah
by rendering him unconscious through sedation, shaving his face and secalp, and
moving him to the interrogation site. He would then be placed (n a featureless,
white, brightly-lit room and prevented from sleeping for one or two days to
digorient him further. Medical care and meals would be provided at unpredictable
intervals, and he would be interrogated at random times.

The CIA personnel at the meeting asked Yoo for guidance on the legality of
their plan under the torture statute, the CAT, and European and Israeli case
law,* According to the MFR, Yoo stated that his research into the torture statute
had revealed that therg were no reported decisions interpreting the law, and that
findings of torture under the TVPA involved extremely shocking mistreatment that
went far beyond what was contemplated under the CIA’s interrogation plan. He
stated that the closest applicable authority was Common Article Three of the
Geneva Conventions, but that OLC had already determined that members of al
Qaeda were not entitled to the protection of Common Article Three. *

The CIA aitendees reportedly outlined the effects of learned helplessness,
citing the psychologist who had developed the theory for them, [LCHEY

ad The MIFR did not name or ¢ite those cases, but the reference was clearly 1o the two cases

referenced above = Jreland v. United Kingdom and PCATI v Israel. The CIA atforneys and Yoo
reportedly discussed the cases and thelr descriptions of specific ElTs used by the Britush and
israeli military and intelligence services.

The CIA summary of the meeting noted that aithough the Israeli Supreme Courtcase found
several interrogation technigues to be illegal, the CIA was not planning to use any of those
techniques, and one of the [sra=li techniques being considered by the CIA - sleep deprivation - was
permissible when used as incidental to interrogation and not as a deliberate technigue to tire or
“break” the prisaner. The CIA MFR then agserted that “we are only using the technique of sleep
deprivation and not excessively or for the purpoges prohibited by the Israeli Supreme Court,” This
was an obvious misstatement, as the TIA wasg in fact planning to wse sleep deprivation ss a
deliberate technique teo disorient the subject and render him compliant,
® OLC reported its conclusion regarding Common Article Three in a Memorandum for Alberto
R. Gongales, Coungel to the President, and William J, Haynes, [, General Counsel of the
Department of Defense, from Jay S. Bybee, Assistant Attornay General, Office of Legal Counsel,
Re: Application of Treaties and Laws to al Qaeda and Taliban Detainges (January 22, 2002). As
noted eartier, that view of the law wag subsequently rejected in a five-to-four decision by the U.S.
Supreme Court in Hamdan v Rumsfeld, 548 U.S. 357 (2008).
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They told Yoo tha (Gl had concluded that learned helplessness
does not result in a permanent change in a subject’s personality, and that full
recovery can be expected once the conditions indueing learned helplessness are
removed.

According to the MFR, Yoo told the group that for an action to constitute
torture, an interrogator must have specific intent to cause severe physical or
merital pain or suffering. The MFR pointedly stated, “That is clearly not our
intent.” '

Yoo also reportedly stated that he would provide a memorandum outlining
the status of the law pertairing to torture under the statute and conventions, but
that it would be a general memorandum without specific mention of the facts
surrounding the interrogation, “due to the highly classified and sensitive nature
of this operation.”

Rizzo noted, in CIA internal correspondence dated April 22, 2002, that he
explained the specifics of the proposed EITs to Yoo in considerable detail at the
April 16, 2002 meeting. Rizzo also reported that immediately after the meeting,
Bellinger briefed NSC Advisor Condoleszza Rice, NSC Legal Adviser Stephen
Hadley, and White House Counsel Alberto Gonzales, and Yoo separately briefed
Gonzales, AG Asheroft, and Criminal Division AAG Michael Chertoff. Rizzo further
noted that Bellinger and Yoo reported back to him that none of those officials
objected to the techniques under consideration, and that “Yoo is drafting a short
anodyne memo back to us confirming their legal conclusion.”

Rizzo conciuded his message as follows:

I de not intend, and Bellinger/ Yoo do not expect, that 1 will brief them
on every new variation or technique that comes up. Based on the
relatively bright legal lines we have drawn, we will brief them as
necessary where and if it appears that we are approaching one of
those lines,

Salim v. Mitchell - United States Bates #000649
08/31/2016

-



Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

become the Bybee Memo.” Working together, they produced at least four drafts
hefore reporting back to the CIA and NSC in July 2002, Their normal practice was
to prepare a draft that incorporated whatever comments or direction
Yoo had provided. Yoo would then review RS work and provide additional
comments by ernail, usually within a few days. They also met from time to time
to discuss the project.*

Yoo told us that he did not feel time pressure to complete the memoranda.
He said the time between the original request and the issuance of the opinions
was “fairly lengthy,” although not by OLC opinion standards, as the office
sometimes “takes years” to Issue opinions. Yoo said there was some time pressure
towards the end because the decision to prepare the classified memorandum
{addressing specific techniques as opposed to general advice) was made “late in
the game.”

From the outset, the drafts took the position thai the torture statute’s
definition of torture applied only to extreme conduct, and that lesser conduct,
which might constitute “cruel, inhuman or degrading” treatrent, did not rise to
the level of torture. Yoo anclGCi supported this position through analysis of
the text and legislative history of the torture statute, the text and ratification
history of the CAT, case law relating to the TVPA, and the Israeli and European
Court of Human Rights {(ECHR) cases mentioned above. Asthe drafts progressed,
they emphasized this point more strongly.

“® The first draft, dated April 20, 2002, was followed by drafts dated May 17, 2002, June 26,
2002, and July 8, 2002, The July 8, 2002 draft appears to be the first draft that was digtribyted
outside OLC for comment,
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For example, in the first draft, noted that in order to constitute __
physical torture under the statute, connduct mustresult in the infliction of “severe

pain” and cited two dictionary definitions of “severs,” suggesting that the degree
of pain must be intense and difficult to enidure. The torture statute’s legislative ]
history, the text and ratification history of the CAT, the statements of fact in

several cases applying the TVPA, and the two international cases mentioned above ;
were also cited to support the conclusion that torture was “extreme conduct” that -
went beyond cruel, inhuman, or degrading treatment.

In his comments of May 23, 2002, Yoo responded to the above definition of 'E
“severe” by asking MMM “(T}s severe used in this way in other parts of the US
Code?"® In the next draft, dated June 26, 2002, Icited several essentially
identical health care benefits statutes, which listed symptoms that would lead a
reasonable person to conclude that someone was suffering an “emergerncy medical !
conditiory.” The term “severe pain” was not defined in the health care statutes, but _
was listed as a possible indicator that a person was experiencing an emergency
medical condition.

That draft inchuded the statement that these health care benefits statutes
“suggest that ‘severe pain,’ as used in [the torture statute] must rise to . . . the ;
level that indicates that death, organ failure, or serious impairment of body
functions will reasonably result . . . . Bybee June 26, 2002 draft memo at 2.
This proposition was summarized in the conclusion section of the draft as follows:
“Severe pain is generally of the kind difficult for the victim to endure. Where the
pain is physical, it is likely to be accompanied by serious physical injury, such as ]
damage to one’s organs or broken bones, * K. at 23. In his comments to the - i
statement in this draft that “Congress’s use of ‘severe pain’ elsewhere in the
United States Code can shed more light on its meaning, Yoo wrote “{cite and quote
3.Ct. case for this proposition].” K. at 2. —

U

LB, (1T KT

On July 10, 2002, Yoo told by email, “We’re going over to visit with
the NSC at 10145 on Friday [July 12, 2002] morning with the GC at CIA, and give :
them at that time our draft of the opinion to comment on.” The subject line of ]

*® Yoo also suggested that they “dizcuss in the text a few of what we consider the lsading P
ITVPA] cases from the appendix to demonstrate how high the bar is to meet the definition of !
forture.”

R T AN TR L i T i
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Yoo's email was “bad things opinion.” i responded by sending Yoo a copy
of a draft dated July 8, 2002, with the comment, “I like the opinion’s new title,”
Bl iso stated:

I'm a little concerned about the use of the phrase “life threatening, "™

Did you mean for that [to] apply beyond the physical pain context?
As drafted, [ think it suggests that mental pain would somehow have
to rise to that level as well, While I think that’s a wholly legitimate
characterization with respect to physical pain, I'm 2 little concerned
that it suggests that the bar is perhaps higher than it is for mental
pain or suffering. Of course, [ could be reading far too much into it.
! just don’t want to give anyone the wrong idea.

On July 11, 2002 RiSE provided a copy of the draft opinion to QLC
paralegal CROMCIHIOY for cite checking, and two meetings were scheduled - one
with White House Counsel on Friday, July 12, 2002, and one with AAG Chertoff,
the FBI, CIA, and NSC on Saturday, July 13, 2002, From emails, it appears that
RRER- 11 | Yoo had a briefing session with AAG Chertoff on July 11, 2002. A few

minor changes and cite-checking corrections were made to the memorandum prior
to the meeting at the White House, and a new draft dated July 12, 2002 was

RG], (L[ THGC)

produced by Yoo and

The July 12, 2002 draft was addressed to John Rizzo as Acting General
Counsel for the CIA, and was divided into four parts:

{1} an examination of the text and history of the statute, which
concluded that {g) for physical pain to amount to torture, it “must be
of such intensity that it i{s likely t¢ be accompanied by seriocus
physical injury, such as organ failure, impairment of bodily function,
or evenl death” and ({b) for mental pain or suffering to constitute
torture, “it must resulf in psychological harm of significant duration,
e.g., lasting for months or even years”; Bybee July 12, 2002 draft
memo at 1.

i Tha July 8, 2002 draft conciuded its discussion of the TVPA by stating that the case law
shows that “only acts of an extreme, life-threatening nature rise to the levsl [of] torture,” "Life-
threatening” was removed from the next draft.

Salim v. Mitchell - United States Bates #000652
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(2} an examination of the text, ratification history, and negotiating - :
history of the CAT, which concluded that the treaty “prohibits only
the most extreme acts by reserving criminal penalties solely for
torture and declining to require such pcnaitiea for cruel, inhurman, or
degrading treatment”; Id.

(3} analysis of case law under the TVPA, concluding that “these cases

demonstrate that most often torture involves cruel and extreme

physical pain, such as the forcible extraction of teeth or tyingupside @~ -
down and beating”; Id. at 2.

(4) examination of the Israell Supreme Court and ECHR decisions —
mentioned above, concluding that the cases “make clear that while :
many of these techniques {such as sensory deprivation, hooding and
continuous loud noises}] may amount to cruel, inhuman and ;
degrading treatment, they simply lack the requisite intensity and
cruelty to be called torture . . . . Thus, [the two cases] appear to
permit, under international law, an aggressive interpretation as to
what amounts to torture, leaving that label to be applied only where :
extreme circumstances exist.” Jd. at 26-27, - %

On Friday morning, July 12, 2002, Yoo told I by email, “Let’s plan on
going over {to the White House] at 3:30 to see some other folks about the had ~
things opinion. Please stamp draft on it and make two copies (and one for me and }
you, of course).” Yoo and KR met Gonzales at the White House Counsel’s ;

Office later that day. It is likely that either Deputy White House Counse] Tim
Flamg or Counsel to the VLce President David Addmgton was_present, but

summarized the memorandum’s conclusions for the group and thcy gave Gongales
and the other attendee a copy of the memorandum for review, According to Yoo,
none of the attendees provided any feedback or comments at this meeting. -
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proposed EIT's to the group and asked for either advance approval or an advance
declination of prosecution from DOJ, Rizzo toid us he wanted to ensure that the
- CIA was acting in accordance with the law, but also wanted to obtain “maximum
legal protection” for CIA officers.

An internal CIA document describing the July 13 meeting, dated August 2,
2002, and authored by [LI8 9 stated that the CIA told the other attendees
that they did not mtend to permlt Abu Zubaydah to die as a result of the ElTs,
and that trained medical personnel would be present at all times, but that thcre
was a risk that he could suffer a heart attack or stroke and die durin the
interrogation. According to the CIA account of the meeting, Yoo and s
advised the group that the torture statute did not prohibit use of the proposed
EITs because, under the circumstances, there was 1o specific intent to inflict
severe physical pain or mental pain or suffering.

Chertoff was reportedly uncomforiable with the subject and questioned why
he was even being briefed. In his OPR interview, Chertoff stated that he told the
group that in his view, it would not be possible for the Department to provide an
advance declination. Rizzo confirmed, in his interview, that Chertoff flatly refused
to provide any form of advance declination to the CIA. Although Bybee was not
present at this meeting, he told us that he was aware that “there was soms
discussion with the criminal division over the guestion of providing advance
immunity. ... [and that it] was not their practice, to provide that kind of advance
{sic].”

According to several sources, Levin stated that the FBI would not conduct
or participate in any interrogations employing EITs, whether or not they were
found to be legal, and that the FBI would not participate in any further
discussions on the subject. At some point during the meeting, Yoo provided
Bellinger and Rizzo copies of the July 12, 2002 draft memorandum.

account of the meeting related that the CIA lawyers opened the
discussion of the torture statute by asking the group “to consider the provisions
of {the tormure statute] {(aside from the legal doctrines of necessity or of self-

3 The CIA allowed us to read this document and take notes, but we wers not permitted to
retain a copy,

Salim v. Mitchell - United States Bates #000654
08/31/2016

TR TT s ek e



Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

defense} as well as other applicable U.S. law.” We asked Rizzo to explain the

referenice to the necessity and self-defense doctrines. He stated that the CIA -
attorneys may have raised the subject at the meeting, but that he had no such
-recollection.

After the meeting, at Rizzo’s request, Yoo drafted a two-page letter to Rizzo
setting forth the elements of the torture statute and discussing the specific intent
reguired to establish infliction of severe mental pain or suffering. The specific
intent discussion read as follows: '

Specific infent can be negated by a2 showing of good faith. Thus, if an

individual undertook any of the predicate acts for severe mental pain :
or suffering, but did so in the good faith belief that those acts would -
not cause the prisoner prolonged mental harm, he would not have
acted with the specific intent necessary to establish torture. I, for
example, efforts were made to determine what long-term irmpact, if
any, specific conduct would have and it was learned that the conduct
would not result in prolonged mental harm, any actions undertaken
relying on that advice would have be [sic] undertaken in good faith.
Due diligence to meet this standard might include such actions as ¢
surveying professional literature, consulting with experts, or evidence - f
gained from past experience.

The letter, dated July 13, 2002, appears to have been sent to Rizzo by secure fax -
on July 15, 2002. | ;

Some time between July 13, 2002 and July 16, 2002, Chertoff asked Yoo
to draft a letter to the CIA stating that the Depariment does not issue pre-activity
declination letters. On July 16, 2002, Yoo told SN t0 prepare a draft, and on
July 17, 2002, after consulting with Chertoff, Criminal Division Deputy AAG Alice
Fisher, and other OLC attorneys SR serit Yoo a one-page draft of a letter from
Yoo to Rizzo, which included the following statement: -

You have inguired as to whether the Department of Justice issues
letters declining to prosecute future activity that might violate federal -
law. . . . It is our understanding, . . . after consultation with the
Criminal Division, that the Department does not issue letters of

Salim v. Mitchell - United States Bates #000655 —
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declination for future conduct that might viclate federal law, We have
found no authority for issuing a letter for such conduct.

The letter was reviewed and approved by OLC and the Criminal Division on July
17 and 18, 2002, but the Department doea not have any record of it being sent to
the CIA. John Rizzo told us he does not helleve he ever received 1t, although he
stated after reviewing the document that it is consistent with his understanding
of the Department’s position.

Yoo told us that he provided regular briefings about the draft memorandum
to Attorney Gerneral Asheroft and Adam Ciongoli, and remembered mentioning to
Ashcroft that the CIA had requested some sort of advance assurance that CIA
officers would not be prosecuted for uging EITs.% According to Yoo, Ashcroft was
sympathetic to the regquest, and asked Yoo i it would be possible to issue
“advarnice pardons,” Yoo replied that it was not, and told Asheroft that Chertoff
had rejected the CIA request. Cicngoh told us that he remembered Yoo telling him
at some point that the CIA had requested an advance declination of prosecution
and that the request had been denied, but did not recall if Asheroft was present
at the time. He also remembered that the concept of an “advance pardon” was
discussed as the Bybee Memo was being finalized, but stated that Ashceroft was
not present at that time.

LD (i, (L7

On July 15, 2002, Yoo sent the following email message to

One other thing to include in the op: a footnote saying that we do not
address, because not asked, aboutdefenses, such as necessity or self
defense, or the separation of powers argument that the law would not
apply to the exercise of the commander in chief power.

e Bybee told us that he remembered attending one meeting with Asheroft and Yoo about the
iriterrogation memorandum, bot did not recall if anyone from the Attorney General's staff was
present. Bybee and Yoo told Asheroft that OLEL was preparing a sengitive memarandum for the
White House interpreting the torture statute. According to Bybee, Ashcroft did not ask to review
the memorandu, and Bybee did not recall if he said anything about immunity or advance
pardong. Bybes did remember the Attorney General expressing regret that it was necessary 10
answer such gquestions but acknowledging that it was necessary to do sa,
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Bl met once again with
(jonzales (and possibly Addington and Flanigan) at the White House. Yoo
provided a copy of his July 13, 2002 letter to Rizzo on the elements of the torture

to the memo: {1} a discussion of how the Commander-in-Chief power affected

enforcement of the torture statute; and (2} possible defenses to violations of the
statute, OnJuly 17, 2002, R ¢rafted a document captioned “Defenses
to a charge of torture under Section 2340,” in which outlined possible
defenses to violations of the torture statute.

(B)(5), (B7THC)

old us that Yoo had asked w to begin working on a section on
possible defenses, and that the notes reflect [fff preliminary research ® i
added that, tcw knowledge, the new section was not added in response to any
request from the White House, N8C, or CIA, or to address any concerns raised by
them. At about the same time, Yoo toldw they were adding a section on the
impact of the Commander-in-Chief power on the enforceability of the statute.
g stated that i beiteved both sections were added to “give the full scope
of advice” to the client. [JHHRNEE atso told us that | thinks Jififfended up writing
the Commander-in-Chief section, with “a lot of input” from Yoo and Philbin, and
that Yoo wrote the section on defenses. ™

Yoo told OPR that he was “pretty sure” that the two sections were added
because he, Bybee, and Philbin “thought there was a missing element to the
ppinion.” He stated that he remembered the three of them talking about the

3 Irw notes, MU raised several problems with the defenses, including the commient
that gelf defense “seems o me wholly implausible” because of the requirement that threatened
harm be imminent. In Prnterview with OFR, SRR cld us that i ultimately resolved all of
W problems with the defenses and conchided that the defenses were applicabie to the torture
statute,

se According to Bradbury and Philbin, the Commander-in-Chief section of the report was
similar to discussions in other OLC memoeranda authiered since September 11, 2001, relating to
the war on terrer. Philbin told OPR, however, that he believed tha section in the Bybee Memo was
“very aggressive” and “a step beyond things we had said {In prior memorandal.”
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sections and whether to include ther in the memorandum, and he believes that

Bybee went back and forth on that question before the memorandum was

finalized. Yoo acknowledged that the CIA may have indirectly suggested the new

sections by asking him what would happen in a case where an interrogator went

“over the line” and inadvertently violafed the statute. Although he initially

thought SRR may have worked on a draft of the two sections, when we showed

him & copy of the first draft to include them, Yoo told us, °I think [ wrote this. I

dor’t thin (AR wrote this. It's sort of written in my style. And it's all red-
lined, which means I probably e-mailed it . . . tjjjjfij and had Jjilf cut and paste

it inte the thing”

Philbin told us that he did not know why the two sections were added. As
second deputy, he did not review any drafts until late in the process, and when
he did, he told Yoo that he thought the sections were superfluous and should be
removed. According te Philbin, Yoo responded, “They want it in there.,” Philbin
did not know who *they” referred to and did not inguire; rather, e agsumed that
it was whoever had requested the opinion.

Bybee told us he did not recall why the two sections were in the
memorandum and he did not remember discussing them with Yoo and Philbin,
nor did he recall that Philbin raised any concerns about them. He did not
remember seeing any drafts that did not contain the two sections. He told OPR,
howegver, that criticism that the Commander-in-Chief and defenses sections were
not necessary was “just flat wrong if the client requested the analysis,” Bybee
Response at 11,

Rizzo stated that the ClA did not request the addition of the two sections.
Although he thought the Bybee Memo presented a very aggressive interpretation
of the torture statute, he did not offer any specific objections to the analysis.
From the agency’s point of view, a broad, expansive view of permissible conduct
was considered a positive thing.

Gonzales told us that he did not recall ever discussing the two sections, or
how they came to be added to the Bybee Memo. He speculated that because
David Addington had strong views on the Commander-in-Chief power, he may
have plaved a role in developing that argument.
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Addington appeared before the House Judiciary Committes on June 17,
2008, and testified that at some point, Yoo met with him and Gongales in
Gonzales's office and outlined the subjects he planned to discuss in the Bybee
Memo. Those subjects included the constitutional authority of the President
relative to the torture statute and possible defenses to the torture statute,
Addington testified that he told Yoo, “Good, I'm glad you're addressing these
issues.”

With regard to why the twe new sections were added to the draft Bybee
Memo, we found it unlikely that Philbin and Bybee played a part in the decision,
notwithstanding Yoo's recollection to the contrary. We noted that on July 15,
2002, Yoo told QRN Ly email that he did not intend to address possible
defenses or the powers of the Commander-in-Chief in the memorandum, and that
the day after their July 16, 2002 meeting with Gonzales {and possibly Addington
and Flanigan), he andg | began working on the two new sections. Although
AR -t Chertoff’s direction, drafted a letter from Yoo to Rizzo confirming that
the Department would net provide an advance declination of prosecution, Yoo
does not appear to have signed or transmitted the letter. In view of this sequence
of events, we believe it is likely that the sections were added because some
number of attendees at the July 16 meeting requested the additions, perhaps
hecause the Criminal Division had refused to issue any advance declinations.

On July 19, 2002, &I

that listed and described twelve ElTs, along witha summary of the findings of CIA
experts on their psychological effects.

|

On July 22, 2002, Yoo sent an email to
, asking him o ¢
were incorporated into federal criminal law.* |

how common law defenses
fresponded thatjjj was Sust

= Yoo’s email reads as follows:

I've got a work question {or you. How are the cummon law defenses, such as
necessity, seif-defense, ete., incorporated into the federal criminal law? From what
I can tell, there is no federal statute granting these defenses, yet federal courts
recognize that they exist. Is there some Supreme Court case that requires or
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headed out” but explained in a short emall message, without citing any specific
statutory or case law authoerity, that federal courts generally accept and recognize
common law defenses,

b5, (b7 ey

On July 23, 2002, asked paralegal CUSREIEION (o1 assistance in
obtaining additicnal dictionary definitions for “prolonged,” “profound,” and
“disrupty also sent Yoo a new draft, dated July 23, 2002, noting in w
email that had incorporated the cite check, new material on specific intent,
and Philbin’s comments. This draft was the first to include sections on possible
defenses and the Commander-in-Chief power, It also included a new discussion
of specific intent as it related to the infliction of prolonged mental harm under the
torture statute,®® The memorandum was no longer addressed to John Rizzo, but
rather to Gonzales., According to Rizzo, he would not have wanted an unclassified
memorandum on interrogation techniques to be addressed to the ClA, because it
woilld have confirmed the existence of the ¢lassified interrogation program.,

On July 24, 2002, Yoo telephoned Rizzo and told him that the
Attorney General had authorized him to say that the first six EITs {attention
grasp, walling, facial hold, facial slap, cramped confinement, and wall standing)
were lawful and that they could proceed to use therm on Abu Zubaydah. In anote
(b)3) , Rizzo reported that as for “the two more controversial techniques”
[waterboarding and mock burial], Yoo had told him that DOJ was waiting for more
data from the A, GHSY responded to Rizzo that he would send word about
the approval by cable to the facility where Abu Zubaydah was being held, and that
he would tell them “that we are still pressing on the remaining ones.”

Yoo told OFR that most of the techniques “did not even come close to the
[legall standard {of torture],” but that “waterboarding did.” He told us during his

mentions them?

56 That discussion incorporated and expanded upon the language in Yoo's July 13, 2002 letter
to Rizzo, including the letter's assertions that specific intent “can be negated by a showing of good
faith,” and “/dJue diligence to meet this [good faith] standard might include such actions as
surveying professional literature, consulting with experts, or evidence gained from past
experience.” July 13, 2002 letter from John Yoo to John Rizzo at 1.
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interview: ‘I had actually thought that we prohibited waterboarding. I didn’t
recoliect that we had actually said that you could do it.” He added:

{Tlhe waterboarding as it’s described in that memo, is very different
than the waterboarding that was described in the press. And so
when | read the description in the press of what waterboarding is, |
was like, oh, well, obviously that would be prohibited by the statute.

Al some point thereafter, according to Rizzo andEles , OLC told the CIA
that approval for the remaining techniques would take longer if mock burial were
part of the EIT program. Rizzo remembered Yoo asking how important the
technique was to the ClA, because it would “take longer” to complete the
memorandum if it were included. According to the summary of CIA
OIG interview, he stated that DOJ advised CTC during the Summer of 2002 that
approval of the EITs would take longer if mock burial were included in the
package of proposed techniques. The CIA decided that approval for the mock
burial technique was not worth pursuing, and dropped it from the interrogation
plax.

During his OPR interview, Yoo told us that mock burial was so clearly illegal
that he never seriously considered approving its use. According to Yoo, the
technique would have created the sensation of impending death, a form of mental
pain or suffering that constituted torture.

On the afternoon of July 24, 2002, CTC attorney § sent
i by fax a memorandumn prepared by the CIA’s Office of Technical

titled “Psychological Terms Employed in
the Statutory Prohibition on Torture” {OTS Memo)., The OTS memorandum
discussed the proposed EITs and included the following qualification regarding the
SERE training experiences:

However, while the interrogation techniques mentioned above
(attention grasp, walling, facial hold, facial slap (insult slap}, cramped
confinement, wall standing, stress positions, sleep deprivation,
waterboard, and mock burial) are administered to student volunteers
in the U.S. in a harmless way, with no measurable impact on the
psyche of the volunteer, we do not believe we can assure the same
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kere for a man foerced through these processes and who will be :
made to believe this is the future course of the remainder of his ;
Jife, While CIA will make every effort possible to ensure that the
subject is not permanently physically or mentally harmed, some level
of risk still exists. The intent of the process is to make the subject i
very disturbed, but with the presumption that he will recover. I

QTS Mermno at 10 (emphasis added}).

Accerding to Rizzo, that information was sent to OLC because the CIA did :
not want to “oversell” the significance of SBERE training, and because they wanted
to make it clear that the application of EITs under the CIA's interrogation program
was not identical to what & SERE trainee would experiernce.

In a contemporaneous, internal email message, Rizzo told another CIA
official that they were providing the QTS memorandum “in substance” to OLC and
that it included a staternent that, although techniques are administered to :
volunteers in the United States in a harmless way, the CIA could not assure the :
sarne here.

S T BUTOR AN SAE e

The same OTS Memo included the following explanation for why the i
waterboard technique was essential to the interrogation program:

The plan hinges on the use of an absclutely convincing technique.
The water board meets this need, Without the water board, the
remaining pressures would constitute a 50 percent sehution and their
effectiveness would dissipate progressively over time, as the subject
figures out that he will not be physically beaten and as he adapts to
cramped confinement.

cmprn e g

OTS Memo at 8.

On July 24, 2002, & sent an email to another OLC attorney, asking :
about the protocol for working on a classified laptop computer. This suggests that 1
work on the Classified Bybee Merao began sometime thereafter.

Salim v. Mitchell - United States Bates #000662
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Over the next few days, LIS sen BHCHUON - dditional information
relating to the proposed interrogation, inchuding a psychological assessment of
Abu Zubaydahand areport from CIA psychelogists asserting that the use of harsh
interrogation techniques in SERE training had resuited in no adverse long-term
effects.

BI8H »)s0 provided additional information about the proposed interrogation
program to QICHGRY On July 26, 2002, RS three memorands the
CIA had obtained from the Department of Defense Joint Personnel Recovery
Agency {(JPRA) and the United States Air Force. The memoranda, dated July 24
and July 25, 2002, were in response to requests for information from the DOD
Office of General Counsel about SERE interrogation techniques. The two JPRA
memoranda were in response to a request for information about interrogation
techniques used against United States prisoners of war, and the techniques used
orr students in SERE training. The Air Ferce memorandum was from a
psychologist who served in the Air Ferce’s SERE training program. The
memerandum discussed the psychological effects of SERE training, noting that
the waterboard was 100% effective as an interrogation technique, and that the
long-term psychological effects of its use were minimal.

Around this time, CTC staff members decided that they were not willing to
rely on oral confirmation from OLC that the EITs were lawful. On Friday, July 26,
4 the following internal email message:

The consensus at the 4:30 CTC FO meeting is not/not to preceed on
an oral report alone from OLC., We will need a written confirmation
from OLC - even a letter, sent in advance of the full opinion - before

we may proceed. Please let (UG know. Thank you.
V&) replied, “Done - via voice mail and askedisll to call me.”
Later that afterncon, RUIEI sont Yoo the following email message:

I got a message from said the agency wants written approval
rather than just oral approval. (I8 said that this did not need to be
m the form of a written opinion, but could be some sort of short letter
that tells thera that they have the go ashead.

A0)1), (b

1

(L)1), (b)(3)

= e,
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Yoo and SR continued working on the second, classified memorandum "
that evaluated the legality of the specific EITs, That evening, Yoo sent jliiadih e

following email message:

1 talked to the white house. They would like the memos done as soon
as possible, 1 think that means yvou should spend the time over the
weekend completing memo no 2 [the classified memorandum on
specific techniques|, because memo 1 is pretty close and 1 could
finish 1 on Monday.

In a July 26, 2002 email, Yoo asked Bl to “stop by and pick up
[Philbin’s] comments and input them . . , . You also have Mike Chertoff’s
comments, to input.” Two days later, on July 28 2002, Yoo sen MM » new
draft that he stated included “the Philbin, Gonzales and Chertoff comments.”

On July 30, 2002, Yoo askf:d BN by email, “[Dio we know if Boo boo is ';
allergic to certain insecis?” UM responded, “No idea, but Il check with Q)"
Although there is no record of a reply by CUSH the final version of the Classified
Bybee Memo included the following statement: “Further, you have informed us !
that you are not aware that Zubaydah has any allergies to insects.”

We did not find a record of Philbin’s, Gonzales's or Chertoff’s comments in
OLC’s files. Philbin told us that he generally noted hig comments in writing on the
draft and then discussed them either with Yoo or (RESE Philbin told OPR he
told Yoo that he “did not like the use of the medical benefits statute for construing :
‘severe pain.” Philbin Response at 8. He said he thought the clinical terminology
of the statute was “mprudent to use in this context,” and that it did not provide
“useful, concrete guidance concerning what amounts to ‘severe pain.” Id. Philbin
said this was a practical concern and turned on the fact that there is no readily
identifiable level of pain that precedes medical events such as organ failure,

Philbin said he also did not agree with part of the specific infent analysis,
He was concerned that it could be read “to suggest that, if an interrogator caused
someone severe pain, but did so with the intent of eliciting information, that would
somehow eliminate the intent to cause severe pain.” Id. Philbin said he
communicated his concerns to Yoo, who then asked Chertoff to review the :
memorandum. Philbin recalled that Chertoff said that the memorandum “seemed i

Salim v. Mitchell - United States Bates #000664 H
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'

okay as a strict statement of the law, but that Chertoff would not want to have to ;
rely on parsing intent that way to a jury.” Id. Philbin said he still had concerns ,
and did not want to rely on the gpecific intent analysis. !

Philbin also recalled telling Yoo that he thought the discussion of the
Commander-in-Chief power should be taken out of the memorandum because it i
was not necessary to the analysis, Philbin told Yoo he had concerns about the -
section because the argument was aggressive and weat beyond what OLC had
previously said about executive power but that it was not “plainly wrong” or
indefensible. As noted above, Philbin recalled Yoo's response to his comments -
was, “they want it in there,” which he took as a reference to “whoever had
requested” the opinion,

Gonzales told us that, when he reviewed drafts from Yoo, he would typically
write his comments on the draft and either give them directly to Yoo, or pass them
along to other lawyers, such as Addington or Flanigan, who would forward them :
to Yoo slong with their own comments. QGonzales stated that he has no ]
recollection of reviewing a draft of the Bybee Memo, and that he does not recall if _
he had any comments. Gonzales commented, however, that Addington was *an :
active player” in providing his view and input on the draft memorandam, He
stated: “I’d be very surprised in David {Addington] did not participate in the -
drafting of this document.”

CEala o L e S PTD-T U L R U SR R P P

ST T g

Yoo told us that he remembered showing Chertoff a draft of the Bybee
Memo, and recalls sitting in Chertoff's office and “walking him through”® the :
memorandum. According to Yoo, Chertoff read the memorandum carefully and ;
they discussed it together. Yoo recalled that Cherioff was concerned that the ¢
mermorandum could be interpreted as providing “blanket immunify.”

Chertoff acknowledged that Yoo gave him a draft of the Bybee Memo at some
point, and he read it and returned it to Yoo that same day. He remembered 5
discussing the memorandum with Yoo, but said it was not a long or detailed -
discussion. Chertoff denied that Yoo "walked him through” the document. E_

Chertoff remembered making two comments about the Bybee Memo’s ;
discussion of specific intent. He prefaced those comments by telling Yoo that he
had not checked the memorandum’s legal research and that he assumed it was

Salim v. Mitchell - United States Bates #000665 - !
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correct. He then told Yoo that a(ithough the discussion of specific intent might be
correct “in law school,” he would not want to defend a case in front of a jury on
that basis. He also reportedly emphasized the impertance of conducting
additional due diligence on the effect of the interrogation techniques, According
to Chertoff, he told Yoo that the more investigation inte the physical and mental
consequences of the techniques they did, the more likely it would be that an

interrogator could successfully assert that he acted in good faith and did not

intend to inflict severe physical or mental pain or suffering %

With respect to his comments on the Commander-in-Chief section of the
Bybee Memo, Chertoff told us, “I think 1 said in substance that I'm not saying 1
disagree, but I'm not in a position to sign onto this.” As for the discussion of
common law defenses, Chertoff stated that he did not “look at it particularly
closely.”

We were unable to pinpoint exactly when Bybee became involved in the
review process. Intemal email suggests that he had discussed aspects of the
memorandum with SR by July 26, 2002, and Yoo’s files included a draft
dated July 31, 2002, titled “2340 {JSB Revisions).”*® On the morning of July 31,
2002 B told Bybee by emaijl thafiiilif had “a couple of questions” about his
edits, and later that afternoonw told Philbin and Bybee that w had leit
revised drafts in their offices,

Philbin said that Bybee was “very involved” in the review process and “went
through multiple drafts,” at one poini “churning through three drafts with
commerits on them per day.” He said Bybee “was so personally involved, he was
kind of taking over.” He added that Bybee was so “focused on this personally and
making all the changes to the drafts” that he decided to “step out until the end.”

* The dralt that apparently incorporated Chertofl"s comments {as well as those of Philbin and
Gonzales) reflected some minor chaniges in the discussion of specific intent, but rio major revisions,

4 Based on the revisions indicated by the document’s “track changes” feature, we concluded
that Bybee's changes to the June 31 draft were not extensive, .
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Bybee had a poor memory of the drafting process and provided little
information about his role. He fold us:

Well, on this matter [ reviewed the document from start to finish on
more than one - more than one draft, and I reviewed it for logic. You
asked whether | would read cases or read statutes. 1 would
sometimes do that,

According to Rizzo, he never met Byhee or discussed the Bybee Memo with him,
and “couldn’t pick him out in a lineup.”

Yoo told us that sometime around the end of July, he briefed Ashcroft and
Ciongoli on the Bybee Memo.® According to Yoo, he provided Ciongoli and
Ashcroft copies of the draft, but the Attorney General did not read it or provide
any comments. Ciongoli told us, however, that he recalled a briefing at which Yoo
provided a copy of the shorter, classified memorandum that discussed specific
inferrogation techniques. According to Ciongoli, Ashcroft read the classified
memorandurm and engaged Yoo in a vigorous discussion of the memorandum’s
legal reasoning. Ciongeli did not remember any specific questions or comments,
but recalled that the Attorney General was ultimately satisfied with the opinion’'s
reasoning and analysis. With respect to waterboarding, Ciongoli recalled that he
and Ashcroft concluded that Yoo's positionn was aggressive, but defensible.

We found two drafts of the Classified Bybee Memo in OLC's files that
appeared to include Bybee's handwritten comments in red ink.®® The comments
were all minor and did not materially change the substance of the final opinion.
Apart from the revisions displayed in the “track change” feature of the July 31,
2002 draft, we found no record of Bybee's comments on the unclassified Bybee
Memo.

9 Acrording to Yoo, he also briefed then DAG Larry Thompson about the memorandum at
SoIHe point.

s Bybes told us that he generally wrote his comments on drafts in red ink. The documents
in question bear Bybee's initials on the top of the first pages, along with the date “8/1" and the
times “11:00" and "4.43," reapectively.
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Yoo may have provided a draft of the Classified Bybee Memo to the White
House on July 31, 2002, In email correspondence on that date, Yoo told R
that he would be leaving for the White House at 11:30 a.m. and asked |l to get
him “a print out of the classified opinion . . . with a copy to take to the White
House" At 12:12 p.m., EREERsen  Philbin the following email message: “John
wanted me to let you know that the White House wants both memos signed and
out by COB tomorrow.”

According to a CIA MFR captioned “NSC Weekly Meeting,” on July 31, 2002,
Deputy National Security Advisor Stephen Hadley, NSC Legal Adviser John
Bellinger, National Security Advisor Condoleezza Rice, and Director of Central
Intelligence George Tenet's Chief of Staff, Johin Moseman, met to discuss the
proposed interrogation of Abu Zubaydah, among other things. The CIA’s
summary of the meeting reported that DOJ “is expected to render an opinion that
the specific techniques, including the most aggressive, do not violate U.S. law
implementing the international convention against torture” and that “ClA officers
involved in the interrogation would not engage in conduct that violates the [CAT]L”
Hadley reportedly stated that two techniques - mock bunal and diapering - would
not be used, and briefed Rice on the specific EITs.®! As reported in the CIA MFR,
“Dr. Rice indicated that she would not object to employing the techniques if they
were determirnied by the Attorney General to be legal.” Bellinger told us that Rice
warited the Attorney General’s personal opinion on the matter because of growing
concerns in the NSC about the OLC’s failure to consult other entities prior to
finalizing its opinions. According to the CIA MFR, “Dr. Rice participated only
during a portion of the discussion of interrogation techniques and Abu Zubaydah.”

According to the CIA’s summary, the attendees then discussed whether the
President should be briefed on the use of EITs, Bellinger reportedly informed
Moseman, after the meeting, that the NSC had decided not to brief the President,
and that, because DOJ had determined that the EITs were legal, the CIA could

Bt The CIA medical personnel were reportedly concerned that Abu Zubaydab’s wound could
hecome infected if the diapering technique were used.

pes (D) 1), (BH3)
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decide whether or not to apply EITs in a given instance. According to the CIA
memorandum, Bellinger also told Moseman that Gonzales and Rice had agreed to
that approach,®

The Bybee Mermo and the Clasgified Bybee Memo were finalized and signed
on August 1, 2002, Ciongoli told us that sometime that day in the late afternoon,
he was asked to come to Bybee's office. Bybee, Yoo, Philbin, andRBEI were all
present.®  According to Ciongoli, Yoo and Bybee described the analysis and
conclusions of the Bybee Memo, but he did not recall reading the opinion or giving
any comments. Yoo confirmed that Ciongoli was in the room when Bybee signed
the opinions, and stated that Ciongoli reviewed the last draft and continued to
make edits until the last mipute. [RREREEo\< us [ilficemembers Ciongoli being
in the room as they finalized the documernts, and stated that he asked them to
add language to the Classified Bybee Memo to make it clear that DOJ’s approval
was limited to the circumstances described in the memorandum, and that the CIA
would have to seek DOJ approval if it changed or added EITs. The meeting ended
with Bybee signing the opinion, sometime after 10:00 p.m., According to CIA
records, the Classified Bybee Memo was faxed to the CIA at 10:30 p.mi. on August
1, 2002. '

Philbin told us that, at the end of the review process when the opinions were
about to be signed, he still had misgivings about the wisdom of including the
sections that discussed the Commander-in-Chief power and possible defenses, but

a2 On July 30, 2002, Moseman wrote to Tenet that Gonzales was confused about whether the
President would be briefed before any BITs were employed, Moseman reported that Gonzales had
told Rizzo earlier that day that Tenet had agreed the President would be briefed. Moseman's
message to Tenet continued as follows!

Gonzales further said that he had mentioned the techniques to the President and,
based on the mistaken understanding of DeoJ, had suggested o the President that
there was an (CC [International Criminal Court] concern. Gonzales now knows that
the techniques are not violative of the International Convention, and will correct
this with the President. However, he reiterated to John Rizzo that you needed to
brief the President on the reasons for employing the technigues. {When Gonzales
mentioned the technigues to the President, the President simply said that he would
wail to hear from you, but did not signal any concern one way or the other)

o3 Thig was the first time Clongoli had ever spoken to Bybee about the interrogation issue.
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that he nevertheless advised Bybee that he could sign the opinion. During his
OPR interview, Philbin explained his thought process at the time as follows:

(Wlhat matters is you're giving advice about whether or not those
things can be done. The conclusion is that these things do not
violate the statute, That advice is okay. You've got dicta in here
about other theories that I think is not a good idea, But given the
situation and the time pressures, and they are telling us this has to
be signed tonight — this was like at 9 o'clock, 10 o'clock at night on
the day it was signed - my conclusion is that’s digta. That’s not
what’s supporting this conclusion. ! wouldn’t put it inn there. But!l
think it is permissible, it's okay for you to sigrn it.

+ Philbin said he did not believe that defenses should have been included in
the memorandum, and that the analysis should have been limited to what the CIA
could do within the law, He said the defenses section “suggests that maybe there
is something wrong. You're going to have to use the defenses.”

Philbin said he told Yoo that he had concerns about the Commander-in-
Chief discussion. He stated: "It was very aggressive, But we had been looking a
lot at a Commander-in-Chief authority since the beginning of the war, and I had
concerns about it because it was a step beyond things we had said.” He told us
he advised Yoo to delete the section.

Philbin said he told Bybee that he had concerns about the specific intent
analysis, Commancder-in-Chief section and the defenses. He told Bybee that the
sectionyg were unnecessary, but that he could sign the memoranda. Philbin said
he so advised Bybee because he agreed that the ten specific practices approved
inn the Classified Bybee Memeo were lawful, and the unnecessary portions of the
Bybee Memo did not affect that conclusion, Philbin added that there was no
reasonable basis to believe that the Bybee Memo would be used to justify any
operational activity apart from the specific practices authorized in the Classified
Bybee Memo.

Yoo defended the inclusion of the Commander-in-Chief section, stating that
the section would have been unnecessary if they had been aware of the proposed
interrogation techniques, but that they had not had this information until close
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to the end. Yoo was asked to explain how the torture statute would interfere with
the President’s war making abilitics, and gave the following answers:

Q1 puess the question I'm raising is, does this particular law -
really affect the President’s war-making abilities . . . .

Yes, certainly. -
What is your authority for that?

Because this is an option that the President might use in war.

<cor o »

What about ardering a village of resistants to be massacred? .
. » . Is that & power that the President could legally -

A Yeah. Although, let me say this, So, certainly that would fall [
within the Commander-in-Chisfs power over tactical decisions.

;. To order a village of civilians to be [exterminated)?
Al Sure,
Yoo added that, were he to have had the opportunity to rewrite the Bybee Memo,

he would not have deleted the Commander-in-Chief sections or defenses because
they were “imnportant and relevant.” 5

On the morning of August 2, 2002, SREEIn formed Yoo by email that the
original memoranda were in the DOJ Command Center. Shortly before noon, Yoo
emailed RSERRHEEr structions for delivering copies of the memoranda to the White
House, CIA, the AG’s office, and the DAG's office.®® According to CIA records, the
agency received a copy of the Bybee Memo by fax at approximately 4:00 p.m. that '
day.

o4 In his email, Yoo stated that he would deliver copies of the memoranda to the White House

interview, however, Yoo stated that the Defense Department did not receive a copy of the Bybee
Memo.
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The same day, August 2, 2002, (I sent a classified cable to the Abn
Zubaydah interrogation team, informing them that they were now authorized to
use the waterboard, in addition to the other previously authorized EITs, That
cable summarized the July 13, 2002 meeting at the N3C, in part as follows:

We emphagsized clearly that it is not our intent to permit AZ to die in
the course of such activities, snd that we would have appropriately
trained medical personnel on-site to ensure the availability of
gmergency response should he suffer a potentially lethal
consequence, Nonetheless, we noted that the risk is ever-present
that AZ may suffer a heart attack, stroke, or other adverse event
regardless of the conditions of his detention and questioning; indeed,
that potential is always present whenever an individual is under
detention.

cable also advised the field personnel of the following:

The agency’s attorneys have conducted extensive discussions with
the DOJ, and, with the legal adviser to the NSC, and have confirmed
that the uss of [the gleven specific FITs] is lawful. Additionally, the
DCI discussed these proposals with the National Security Adviser on
17 July 2002, and has advised us that we may proceed, We received
formal written approval from the DOJ's OLC on | August 2002 ar
2230 that each of the techniques deseribed in the referral and
including the use of the water board are legal.

E * E

The representatives from the OLC advised that the statute would not
repeat not prohibit the methods proposed by the Interrogation Team,
in light of the specific facts and circumstances of the interrogation
process. The legal conclusion turns on the following factors: the
absence of any specific intent to inflict severe physical or mental pain
or suffering,

) Jb} ( i ), TR
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able then queted verbatim the language from Yoo's July 13,
2002 letter to Rizze, in which he advised the CIA that specific intent to cause
severe mental pain or suffering would be negatad by a showing of good faith, and
that due diligence to meet the good faith standard “might include such actions as
surveying professional literature, consulting with experts, or evidence gained from
past expertence.”

Other factors cited by the cable included the following:

We understand from OTS SUSN, and the SERE psychologists on the
interrogation team that the procedures described above should not
repeat not produce severe mental or physical pain or suffering: for
example, no severe physical injury (such as the loss of a limb or
organ) or death should result from the procedures; nor would they be
expected to produce prolonged mental harm continuing for a period
of months or years {such as the creation of pergistent PISD]J, given
the experience with these procedurss and the subject’s resilience to
date.

The cable continued:

While QLC/DOJ found that use of the waterboard poses animminent
threat of death as used in the statlite, it also found that ro prolonged
mental harm attaches to its use and its use does not have the specific
intent to inflict severe pain or suffering; therefore the use of the
waterboard does not violate the statute.

I3

Four days later, [ told Yoo in an email tha{fjifff had spoken to (B
and that “a cable was sent out last week, following the issuance of the opinions.”
In his OFR interview, Yoo told us that this email referred “to the CIA then {ssuing
the interrogation instructions to the field.”
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3. Key Conclusions of the Bybee Memo

The final version of the Bybee Memo made the folliowing key conclusions
regarding the torture statute:

1. In aorder to constitute a violation of the torture statute, the infliction of
physical pain “must be equivalent in intensity to the pain accompanying serious
physical injury, such as organ fatlure, impairment of bodily function, or even
death.” Based on the context of the langnage and dictionary definitions of “pain”
and “suffering,” severe physical suffering is not distinguishable from severe
physical pain. Bybee Memo at 1,

2. The infliction of severe physical pain or severe mental pain or suffering
must be “the defendant’s precise objective.” Evenif a defendant knows that severe
pain will result from his actions, he may lack specific intent if “causing such harm
is not his objective, even though he does not act in good faith.” However, a jury
might conclude that the defendant acted with specific intent, A good faith belief
that conduct would not violate the law negates specific intent. A good faith belief
need not be reasonable, but the more unreasonable the belief, the less likely it
would be that a jury would conclude that a defendant acted in good faith, % at
3.5,

3. The infliction of mental pain or suffering does not violate the torture
statute unless it results in “significant psychological harm” that lasts “for months
or even years . . . sUch as seen in mental disorders like posttraumatic stress
digprder.” A defendant could negate a showing of specific intent to cause severe
mental pain or suffering by showing that he had read professional literature,
consulted experts, and relied on past experience to arrive at a good faith beliel
that his conduct would not result in prolonged mental harm. Such a good faith
belief would constitute a complete defense to such a charge. Id. at 18, 46.

4. Almost all of the United States court decisions applying the TVPA have
involved instances of physical torture, of an especially crutel and even sadistic
nature. Thus, “the term “torture’ is reserved for acts of the most extreme nature,”
I at 24, 27,

Salim v. Mitchell - United States Bates #000674
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3. “{Bloth the European Court on Human Rights and the Israeli Supreme
Court have recognized a wide array of acts that constitute cruel, inhuman, or
degrading treatment or punishment, but do not amount to torture, Thus, they
appear to permit, under international law, an aggressive interpretation as to what
amounts to torture, leaving that label to be applied only where extreme
circumstances exist.” Id. at 31.

&, Prosecution of government interrogators under the torture statute “may
be barred because enforcement of the statufe would represent an unconstitutional
infringement of the President’s authority to conduct war.” Id. at 2.

7. The common law defenses of necessity and self-defense “could provide
justificatioris that would eliminate any criminal liability” for viclations of the
torture statute. fd, at 46.

4, Key Conclusions of the Classified Bybee Memo

1. The use of ten EITs - {1} attention grasp, (2) walling, {3} {acial hold, {4)
facial slap, (S5} cramped confinement, {6} wall standing, (7) stress positions, (8)
sleep deprivation, [9) insects placed in a confinemernt box, and (10) the waterboard
—would not violate the torture statute, Classified Bybee Memo at 1-2,

2. All of the EITs, with the exception of the use of insects, have been used
on military personnel in SERE training, and no prolonged mental harm has
resuited. Id. at 4.

3. None of the EITs involves severe physical pain within the meaning of the
statute. Some EITs involve no pain, Others may produce muscle fatigue, but not
of the intensity to constitute “severe physical pain or suffering.” Because “pain or
suffering” is a single concept, the “waterboard, which inflicts no pain or actual
harm whatseever, does not . . . inflict ‘severe pain or suffering.” Id at 10-11.

4. None of the EiTs invelves severe mental pain or suffering. The
waterboard constitutes a threat of imminent death because it creates the
sensation that the subject is drowning. However, based on the experience of
SERE trainees, and “consultation with others with expertise in the field of

Salim v. Mitchell - United States Bates #000675
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psychology and interrogation, {the CIA does] not anticipate that any prolonged
mental harm would result from the use of the waterboard.” Id. at 15. ;

5. Based on the information provided by the CIA, DOJ believes “that those
carrying out these procedures would not have the specific intent to inflict severe '5
physical pain or suffering” becanise (1) medical parsonnel will be present who can
stop the interrogation if medically necessary; {2) the CIA is taking steps to ensure
that the suhbject’s wound is not worsened by the EITs; and (3) the ElTs will contain
precautions to prevent serious physical harm. Il at 16,

&. The interrogators do not appear to have specific intent to cause severe
mental pain or suffering because they have a geod faith belief that the EITs will
not cause prolonged mental harm. This belief is based on due diligence consisting
of {1} consultation with mental health experts, who have advised the CIA that the
subject has a healthy psychological profile; (2} information derived from SERE
training; and (3) relevant literaturs an the subject. “Moreover, we think that this
represents not only an honest belief but also a reasonable belief based on the )
information that you have supplied to us.” Id. at 17-18. !

5. The Yoo Letter (Augnst 1, 2002)

In addition to the Bybee Memo and the Classified Bybee Memo, on August :
1, 2002, Yoo signed a six-page unclassified letter, addressed to White House !
Counsel Gonzales, that discussed whether interrogation methods that did not 1
violate the torture statute would: {1} viclate United Btates obligations under the
CAT; or (2) provide a basis for prosecution in the [nternatiornal Criminal Court
{ICC) {the Yoo Letter). Yoo concluded that the United States’ treaty obligations did
not go beyand the requirements of the torture statute and that conduct which did i
not viglate the torture statute could not be prosecuted in the (CC. The Yoo Letter
is discussed in greater detail in the Analysis section of this report. §

)

b){1), (b)(3) 'i
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C. Military Interrogation, the March 14, 2003 Yoo Memo to ‘ :
DOD, and the DOD Working Group Report -

1. Guantanamo and the Military's Interrogation of
Detainees :

~ In January 2002, Taliban and al Qaeda prisoners captured in the war in E
Afghanistan began arriving at the United States Naval Base at Guantanamo Bay, g
Cuba. By the end of the year, more than 600 men were reportedly held at the
base. According to press accounts and declassified Defense Department —_ 1
documents, the questioning of these prisoners was conducted by two groups with
differing goals and approaches to interrogation: the military interrogators of the
Army intelligence Joint Task Force 170 (JTF); and members of the military’s -
Criminal Investigative Task Force (CITF), which was composed of criminal
investigators and attorneys from the military services, assisted by FBI agents and ?
interrogation experts detailed to the hase. :

JTF was primarily interested in obtaining intelligence relating to future
terrorist or military actions, and promoted the use of aggressive, “battlefield”
interrogation techniques adapted from the SERE training program by the Defense
Intelligence Agency’s Defense Humint Services (DHS), CITF was more focused on -
criminal prosecution, and argued that conventional, rapport-building interrogation
methods advocated by the FBI were the most effective way to obtain information.

(b)), (BYG). (B)(5), (B)(6)

(L)1}, (b)(3), (b)(E}, (b)6)
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On October 11, 2002, JTF’s military commander submitted a request for
authorization to use non-standard interrogation technigues on three detainees
believed ta be high-level members of al Qaeda. The techniques were classified into
three categories, and were described as follows:

Category I

1. Yelling at the detaines;
2, Decelving the detainee by:
{a)  Using multiple interrogators; or
(b)  Posing as interrogators from a country with a
reputation for harsh treatment of detainees;

Category I
1, Flacing the detainee in stress positions;
2. Using faisified documents or reports to deceive the
detainee;
3. Placing detainee in isolation;

Salim v. Mitchell - United States Bates #000678
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(b)(1). (B)3)

Interrogating deatainee in neon-standard interrogation
environments or booths;

Depriving detainee of light and auditory stimuli;
Hooding detainee during interrogation;

Interrogating detainee for twenty-hour sessions;
Removing all “comfort items” {inclading religious items);

=

N o,

9.  Switching detainee from hot fond to cold rations;

10. Removing all clothing;

11. Forced grooming {shaving facial hair};

12. Exploiting individual phobias (such as fear of dogs) to
induce stress;

Category 1L
1 Convincing the detainee that death or severe pain is
imminent for him or his {family;
2. Exposing the detainee to cold weather or water {with
medical monitoring};
3. Waterboarding;

4. Usinglight physical contact, such as grabbing, pushing,
or poking with a finger.®

8 This description is talken from an Octaber 11, 2002 memorandum from Lieutenant Colonel
Jerald Phifer to the Commander of JI'F, Major General Michaet Dunlavey., That and other
decuments were declassified and released by the Defense Department in June 2004,

A contemiporaneous report to FBI General Counasel by {(YT7THCY
IR - :c- JTF tocinicuies but iacluded an additioral Catego
& P — £ o sy 7 !

£ (.-) (IJ‘;(: }\-

technique

11! technigues might
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JTE's request was forwarded through channels to Defense Secretary Donald
Rumsfeld, who approved the use of all of the JTF techniques except the first three
in Category 11l on December 2, 2002,

Members of the CITF at Guantanamo, including FBI and military personnel,
ohjected to the techniques and reported apparent instances of abusive treatment
to their superiors. As more fully discussed in the report of the Department’s
Office of the Inspector General, FBI personnel were ordered not to participate or
remain present when aggressive rechniques were used.”’

On December 17, 2002, David Brant, the director of the Naval Criminal
Investigative Service (NCIB), a component of the CITF, told the Navy's General
Counsel Alberto Mora that detainees at Guantanamo were being subjected to
abusive and degrading interrogation techniques. The following day, Mora met
again with Brant and with Guantanama-based NCIS psychologist Michael Gelles,
who told him that, although they had not witnessed use of aggressive techniques,
they had discovered evidence of their use in interrogation logs and computer
records. Brant and Gelles told Mora that they believed the techniques being used
on detainees were illegal, dangerous, and uitimately ineffective and counter-
productive, but that they had been told by JTF personnel at Guantanamo that the
interrogations had been authorized at high levels in Washington.

Mora asked the General Counsel of the Army, Steven Morello, if he was
aware of any interregation abuse at Guantanamo. Morello reportedly showed
Mora the official railitary documents authorizing the techniques, including an
Qctober 15, 2002 legal opinion by Lieutenant Colonel Diane Beaver, the legal

& One of the military detainees who was reportedly subjected to aggressive techniques over
the sbjections of the FB] was Mohammed Al-Khatani (“Al-Qahtani” in the DOJ OIG Report).
According toSEINGIIFSIINEE . sometime I 2003, John Yoo told to draft a letter to the Defenise
Department opining on the legality of the technigues that nad been used in Al-Khatani’s
interropation. In a May 30, 2003 email, written to Yoo shortly before he left the Department,

R . bl “did not get & chance to draft & letter to DOD re: techniques. My thought is
Ican draft it when [ get back and have Pat [Philbin] sign it. Sl told us that Wnever drafted
the letter because did not receive sufficient information about the interrogation frem the
Defense Department.

Salim v. Mitchell - United States Bates #000680
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adviser to JTF, which concluded that the techniques were lawful {the Beaver :
Memo). Morella reportedly added that he had argued against approval, without ) :
success,

Mora reviewed the Beaver Mermo and concluded that its legal justifications
for the techniques were seriously flawed and that the use of some of the JTF
techniques would be illegal. After noting his concerns with the Secretary of the -
Navy, Mora met with DOD General Counsel William Haynes on December 20,
2002. According to Mora, Haynes listened to his objections and told him that he
would carefully consider what he had said, _ -

On January 6, 2003, Mora learned from Brant that the abusive
interrogations were continuing at Guantanamo. After making his objections
known to several other high-ranking Pentagon officials, Mora met again with
Haynes on January 8, 2003. According to Mora, he further explained his legal,
practical, and policy objections to the program. Haynes reportedly responded that
United States officials believed the technigques were necessary to obtain
information about future al Qaeda operations. —

Sensing that his objections were being ignored, Mora drafted a
memorandum to Haynes and to the legal adviser to the Chairman of the Joint -
Chiefs of Staff, stating his belief that some of the EITs constituted cruel and
unusual treatment or torture and that use of the techniques would viclate
domestic and international law. On January 15, 2003, Mora delivered a draft of
the memorandum to Haynes and told him that he would sign it that afternoon
unless he heard that use of the techniques in question would be suspended.
Later that day, Haynes told Mora that Secretary Rumsfeld was rcscmdmg
authorization for the techniques. :

In withdrawing the December 2, 2002 approval of all the JTF techniques i
except the first three in Category 1II, Rumsfeld ordered Haynes to establish a 5
working group to consider the legal, policy, and aperational issues involved in the -
interrogation of detainees. Pursuant to the Secrctary’s directive, Haynes
asscembled a working group consisting of military and civilian DOD personriel,

Working Group members included Mora, the general counsel of the other military

Salim v. Mitchell - United States Bates #000681
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(0)(1), (B

branches, representatives of the Pentagon’s policy and intelligence components,
and representatives of the Joint Chiefs of Staff.

2, Drafting the Yoo Memo,

Shoertly after the Working Group was formed, Haynes asked Yoo to provide
legal advice about interrogation to the Weorking Group. Yoo told us that he
notified Bybee of the request and consulted with the White House, Yoo then
began drafting a responsive memorandurn. in preparing this memorandum (the
Yoo Memo), Yoo's main concern was to ensure that the DOD legal positions were
consistent with the Bybee Memo, without revealing any information about the CIA
program. According to Yoo, Defense Department persontiel were not authorized
to know anything about the CIA interrogation program, and the existence of the
Bybee Memo had to be kept secret from therm,®

Yoo assignecliE to serve as OLC's laison to the Working Group, and
both of them subsequently attended meetings to explain OLC’s view of the
applicable taws to the Working Group. According to Yoo, they did not discuss ar
provide copies of the Bybee Memo or the Classified Bybee Memo, but the legal

&8 Evidence suggests that the CIA and the DOD General Counasel's Qffice had in fact
discussed the agency's use of BITs before Yoo was asked to draft the 2003 memorandum. As noted
above, on July 26, 2002, the ClA provided QLC copies of two memoranda abouf the effects of SERE
training. Those memorands, dated July 24 and 25, 20072, were prepared by military personnej at
the direction of the DOD GGC and then forwarded to the CIA, OLC c¢ited one of the memoranda
in the Ciassified Bybee Memo to support its finding that the ElTs used in the CIA interrogation
program did not viplate the torture statute. As alse noted above, email evidence suggests that Yoo
may have provided copies of the Bybee Memo and the Classified Bybee Memo to DOD on August
2, 2002, There is additional evidence, discussed later in this report, that Hayness and Rumsfeld
were briefed on the ClA program on January 16, 2003. As we have also discussed, on October 2,
2002, CIC attemayw briefed JTF personnel at Guantanamo abeut the CIA's use of EITs
and the legal analysis provided by OLC in the Bybee Memo,

[n aJune 10, 2004 memorandum to the file, then AAG Goldsmith reported talking to John
Yoo about oral advice that Yoo may have provided to DOD General Counsel Haynes in November
and December 2002, Yoo told Goldsmith that he dimly recalled discussions with Haynes about
speciflic interrogation technigies to be used on a military detainee at that time, but that any advice
he gave was “extremely {eritative” and that “he never gave Mr, Haynes any advice that went beyond
what was contained” inx the August 2002 opinions.

Salim v. Mitchell - United States Bates #000682
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advice they provided was identical to what was set forth in the Bybee Memo. At
about this time, [ started working on the draft Yoo Memo. Although the
Yoo Memo was the only formal advice OLC provided on military interrogation, Yoo
and RMEAY consulted with the Working Group as it formulated Defense
Department policy.

The Yoo Memo incorporated the Bybee Memo virtually in its entirety, but
was organized differently and contained some new material. The memorandum
was divided into four parts; (I} the United States Constitution; (II) federal criminal
law; {1II} international law; and {IV) the necessity defense and self defense.

In Part I, the Yoo Memo discussed the relevance of the United States
Constitution to military interrogation, first observing that “Congress has never
afternpted to restrict or interfere with the President’s [Commander-in-Chief]
autherity . .. .7 Yoo Memo at 6. The memorandum concluded that neither the
Fifth Amendment Due Process Clause nor the Eighth Amendment prohibition
against cruel and unusual punishment applied to the conduct of military
interrogations of alien enemy combatants held outside the United States, Id. at
10, :

Part I of the Yoo Memo prefaced its review of the federal statutes prohibiting
assault, maiming, interstate stalking, war crimes, and torture with a discussion
of six canons of statutory construction, all of which, the memorandum argued,
“indicate that ordinary federal criminal statutes do not apply to the properly-
authorized interrogation of enemy combatants” by the military. Id, at 11,

in Part I, the Yoo Memo discussed international law. The Bybee Memo’s
analyses of the CAT and two foreign court decisions — freland v. United Kingdom.
and PCATI v. Israel ~ were incorporated almost verbatim, and the memorandum
included a new discussion of customary international law. The memorandum
concluded that customary international law did not affect military obligations
because it cannot “impose a standard that differs from United States obligations
under CAT and] is not federal law . . . the President is free to override it as his
discretion. &l at 2.

Salim v. Mitchell - United States Bates #000683
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(b)(1), 0)(3)

Finally, in Part IV, the Yoo Memo reiterated the Bybee Memo’s arguments
regarding the necessity defense and seif defense. The memorandum stated that,
even if federal criminal law applied to military interrogations, and even if an
interrogation method violated one of those laws, the defense “could provide
justifications for any criminal liability.” Id. at 81.

In the discussion in Part [ of the United States’ obligations under the CAT,
the Yoo Memo noted that, inn addition to CAT Article 2's prohibition of torture,
Article 16 required the United States to prevent acts of cruel, inhuman, or
degrading treatment or punishment. After observing that the United States’
reservation to Article 16 had defined such acts as conduct prohibited by the Fifth,
Fourteenth, and Eighth Amendments to the United States Constitution, the
memorandum discussed what conduct would be covered by Article 16.

With respect to the Bightli Amendment, the memorandum noted that case
law generally involved situations where force was used against prisoners or where
harsh conditions of confinement had been imposed. In both situations, the
memorandum concluded, as long as officials acted in geood faith and not
maliciously or sadistically, and as long as there was a government interest for the
conduct — such as obtaining intelligence to prevent terrorist attacks - the Righth
Amendment prohibitions wowld not apply to the interrogation of enemy
combatants. Yoo Memo at 62, 68.

The Yoo Memo’s analysis of the Fifth and Fourteenth Amendments reached
a similar result. The memorandum explained that substantive due process
protects individuals from “the exercise of power without any reasonable
justification in the service of a legitimate governmental ohbiective,” and that
“gonduct must shock the consclence” in order to violate the Constitution. Id. at
65 [citations omitted). The “judgment of what shocks the conscience . . .
necessarily reflects an understanding of traditional executive behavicr, of
contemporary practice, and of the standards of blame generally applied to them.”
Id. at 67 [citations omitied), After reviewing some of the case law, the
memorandum summarized four principles that it concluded would determine
whether government conduct would shock the conscience: (1} whether the conduct
was without any justification; {2) the government official must have acted with
“more than mere negligence”; (3} some physical contact is permitted; and {4} “the

Salim v. Mitchell - United States Bates #000684
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detainee must sustain some sort of injury as a result of the conduct, e.g., physical
injury or severe mental distress.” Id. at 68&. -

Several members of the Workmg Group were highly CI'IUC 1 of the advice
provided by Yoo and SRl On or about January 28, 2003, i i met with
several members of the Working Group and summarized some of the conchisions
in the draft Yoo Memo. il reported back to Yoo by email that some members of
the Working Group expressed concern that;

{1)  the commander-in-chief section sweepsg too broadly;

{2)  the necessity defense sweeps too broadly and doesn’t make
clear enough that it would not apply in all factual scenarios, -

(3) the c-in-c argument (as with the other defenses) is a violation
of our international obligations, -

B = ded that Jiilf#as “not worried about the first two concerns but
with respect to the third, I pointed them to national right of self-defense but I
sensed serious skepticism.” Yoo responded thafjjifff should keep “plugging away”
and that they would address the concerns in the editing process,

Yoo told us that he had “a lot of arguments” with members of the Working
Group who disagreed with OLC’s analysis. According to Yoo, he generally -
responded by pointing out that the criticism involved matters of policy, not legal
analysis,

Philbin told OPR that he had concerns about the Yop Memo and that it was
issued without his concurrence, Philbin said Yoo assured him that “none of the
expansive analysis in that memo was actually going to be used by DOD and that
DOD was approving only a limited set of interrogation practices that would raise
no concerns under [the] relevant statutes.” Philbin Response at 10-11. -
Nevertheless, Philbin “was concerned that the Yoo Memo created the potential for
DOD to approve additional interrogation practices that might be legally
problematic.” Id. -

Salim v. Mitchell - United States Bates #000685
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to then CIA General Counsel Scott Muller. According te Yoo, Muller wanted to
make sure nothing in the new memorandum detracted from the assurances OLC
had provided to the CIA in the Bybee Memo.

Muller reviewed the draft and wrote t(EE

[ have read and reread the DOJ opinion and we are fine. The bottom
line is that, as long as we are not with the military, our people are not
subject to the US criminal law overseas provided they stay on
facilities that are not part of the special or maritime jurisdiction of the
US. Talso gave John Yoo some other edits to eliminate or tone down
any reference to the need for necessity as a defense. When this is
done, he will send us a copy for our reliance, 1 told Yoo that we
wanted to schedule an update briefing for him and Michael Chertoff
and John Bellinger,

Bybee apparently began reviewing drafts of the Yoo Memo sometime before
March 4, 2003, when R sent Bybee and Yoo a draft “with Jay’s changes.”®
Email traffic indicates that Bybee QK
the Yoo Memo over the next few days,

On March 6, 2003, Haynes sent Yoo a copy of a March 3, 2003
memorandum from Army JAG Major General Thomas J. Romig to Haynes,
commenting on a draft of the Working Group report that incorporated OLC’s
analysis. In his memorandum, Romig stated that he had “serious concerns” about
the “sanctioning of detainee interrogation techniques that may appear to viclate
international law, domestic law, or both.” Romig added that the Yoo Memo, which
controlled the DOD report’s legal analysis, set forth an extremely broad view of the
necessity defense that would be urnlikely to prevail in United States or foreign

o8 At the time, Bybee had been nominated for a judgeship on the United States Court of
Appeals for the Ninth Circuit and had completed his condirmation hearing.
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courts. Romig also criticized OLC's view that customary international law cannot
bind the United States ¢xecutive and asserted that the adoption of aggressive ElTs
would ultimately subject United States military personnel to greater risk,

OnMarch 11,2003, Yoo received comuments on the draft memorandum from
Deputy White House Counsel David Leiteh. Leiteh’s comumients, which were copied
to Gonzales and Addingtorn, were limited and did not address the substance of
Yoo's legal analysis.

Bybee was confirmed for his judgeship on March 13, 2003, and swornin on
Mareh 28, 2003. According to (M Bybec was prepared to sign the Yoo Memo,
but Yoo persuaded him not to because he was about to assume a judgeship,
Bybee told us that he does not remember why Yoo signed the opinion, but that it
was not unusual for deputies to sign OLC memoranda, On March 14, 2003, Yoo

finalized and signed the Yoo Memo.

3. Key Conclusions of the Yoo Memo

The Yoo Memo incorporated virtually all of the Bybee Memo, and advanced
the following additional conclusions of law.

1. The Fifth Amendment Due Process Clause does not apply to military
interrogations outside the United States because that amendment was not
“designed to restrict the unique war powers of the President as Commander in
Chief” and because it doss not apply extraterritorially to sliens who have no
connection to the United States. Yoo Memo at &,

2. The Eighth Amendment does not apply to military interrogatioris because
it only applies to persons upon whom criminal sanctions have been imposed. K.
at 10.

3. Various canons of statutory construction “indicate that ordinary federal
criminal statutes” such as assault, maiming, and interstate stalking “do not apply
to the properly-authorized interrogation of enemy combatants by the United States
Armed Forces during an armed conflict.” Id. at 11, 23.
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4. The War Crimes Act does not apply to military interrogation of al Qaeda
and Taliban prisoners because “they do not qualify for the legal protections under
the Geneva or Hague Conventions . .. .” Id. at 32.

S. The torture statute does not apply to interrogations conducted at a
United States military base in a foreign state, such as Guantanamo. Id. at 35.

6. CAT Article 16 does not require nation parties to criminalize acts of
cruel, inhuman or degrading treatment or punishment, and does not prohibit
such acts “so long as their use is justified by self-defense or necessity.” Id. at 59,

7. Eighth Amendment jurisprudence does not forbid interrogation
techniques that involve “varying degrees of force” as long as the interrogator acts
in good faith and not “malicicusly and sadistically.” Whether force was used in
good faith turns “in part on the injury inflicted” and “the necessity of its use.”
Interrogation methods that involve harsh conditions of confinement do not violate
the Eighth Amendment unless they are “wanton or unnecessary.” Where the
government has an interest in interrogation such as “that which is presented
here,” subjecting prisoners to such deprivations “would not be wanton or
unnecessary.” Id. at 61-62, 65. '

8. Substantive due process under the Fifth and Fourteenth Amendments
protects individuals against only the most egregious and arbitrary government
conduct, conduct that “shocks the conaclence.” Four factors are considered in
determining whether conduct shocks the conscience: (1) it must be “without any
justification, . . . inspired by malice or sadism™; (2) the interrogator must act
“with more than mere negligence”; (3) not all “physical contact” is prohibited; and
(4) the prisoner “must sustain some sort of injury as a result of the conduct, e.g.,
physical injury or severe mental distress.” Id. at 68.

4. The Working Group Report

The April 4, 2003 Working Group Report incorporated substantial portions

- of the Yoo Memo, in addition to new material from the military lawyers in the
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Working Group.” The new material included an intreduction outlining the
background, methodology, and goals of the report, an overview of international law
as appled to the military, a review of applicable military law, and a lengthy
discussion of policy considerations, including a number of considerations that
were specific to the Department of Defense. Imported from the Yoo Memo, with
only slight revisions, were discussions of the torture statute,”® federal criminal
statutes, the Commander-in-Chief authority, the necessity deferise and self
defense, and the CAT Article 16 prohibition of cruel, inhuman, or degrading
treatment, as interpreted through the Eighth, Fifth, and Fourteenth Amendments
to the United States Constitution, The Working Group Report also included a
chart of 35 interrogation technigues that it recornmended be approved for use on
detainees outside the United States.

D. Implementation of the CIA Interrogation Program

In November 2002, the CIA's Deputy Director of Operations (DDO) informed
ClA O1G that a prisoner at one of the ClA’s clandestine overseas facilities had died
in custody. In January 2003, the DDO notified the CIA OIG that CIA personnel
had wused unauthorized interrogation technigues on a prisoner at another
clandestine facility, and asked CIA OIG to investigate the two incidents, Other
agency personnel separately told CIA OIG that they were concerned about human
rights abuses at CIA facilities. In January 2003, CIA OIG initiated an
investigation into CIA detention and interrogation practices, and on May 7, 2004,
itissued its report. The facts in the following discussion are based primarily upon
that document.

" The Working Group Report was originally classified “Secret,” but was declassified by the
Drepartment of Defense on June 21, 2004 and released to the public. The Yoo Memo was originally
clagaifled “Secrar,” hut was declassified by the BOD on March 31, 2008,

& The report omitted the Bybee Memo's and the Yoo Memo's argument that “severe pain®
must rige to the level of the pain of *death, organ failure or serious impairment of body functions.”

(6)(1), B)G)
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interrogation of Abu Zubaytiah 7 zfxcco.rding to the CIA OIG Report two
independent contractor psychologisis were assigned to lead the interrogation
team, consisting of CIA security, medical, | personnel,”
Overgll supervision of the facility was the responsibility of a CIA case officer
assigned as Chief of Base {COBJ, who reported to CTC headquarters. CIA QIG
Report at 4y 73, 74.

The twao psychologist/interrogators administered all of the interrogation
sessions involving EITs, which were closely followed by headqguarters personnel.
The psychologist/interrogators also participated in post-interrogation evaluations
of the effectiveness and impact of the EITs. CIA headquarters psychologists
ohjected to that practice, which they considered a conflict of interest, Jd.

According to the CIA QIG Report, the interrogation team decided at the
outset to videotape Abu Zubaydah's sessions, primarily in order to document hig
medical condition. CIA OIG cxamined a total of 92 videotapes, twelve of which
recorded the use of EiTs. Those twelve tapes included a total of 83 waterboard
applications, the majority of which lasted less than ten seconds. Based on the
facility’s interrogation logs, tweo additional waterboard sessions appear to have
been administered, but not videotaped. Id. at §y 77, 79.

On one of the interrogation videotapes, CIA OIG investigators noted that a
psychologist/ interrogator verbally threatened Abu Zubaydah by stating, “If one
child dies in America, and I find out you knew something about it, 1 will personally
cut your mother’s throat.,” CTC legal commented, in its review of the CIA OIG

i The CIA uses code names to identily specific clandestine facilitles, which the agency also
refers to as “black sites.”

4 The CIA QIG Report did not name those individuals
, the same psycholegists who
originally developed the EiTs used in the CIA Interrogation program,
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Report, that the threat was perrmissible because of its conditional nature, Id. at
q 18,

Apart {from the use of the waterboard, the CIA OIG report did not describe
the manner or frequency of the EITs that were administered to Abu Zubaydah.
The volume of intelligence obtained from Abu Zubaydah reportedly increased after
the waterboard sessions, but CIA OIG concluded that it was not possible to
determine whether the waterboard or other factors, such as the length of his
detention, were responsible,

After the on-site interrogation team determined that Abu Zubaydah had
ceased resisting interrogation, they recommended that EITs be discontinued.
However, CTC headquarters officials believed the subject was still withholding
information, (IR . Senior
ClA officials reportedly made the decision to resume the use of the waterboard
over the objections of the interrogators. Several senior CTC officers traveled to
to witness the waterboarding and to assess the subject’s compliance.
After that session, CTC agreed with the on-site interrogators that the subject was
being truthful, and no further waterboard applications were administered.

According to CIA OIG, an attorney from the CIA General Counsel’s Office

reviewed the videotapes of Abu Zubaydah’'s waterboard interrogation and
concluded that the applications complied with the guidance obtained from DOJ.
However, the CIA O1G investigators who reviewed the same tapes reported that the
technique used on Abu Zubaydah was different from the technique used in SERE
training and as described in the Classified Bybee Memo., The report noted that,
unlike the method described in the DQJ memorandum, which involved a damp
cloth and small applications of water, the ClA interrogators continuously applied
large volurnes of water to the subject’s mouth and nose. One of the psychologists
involved in the interrogation program reportedly told CIA O1G that the technique
was different because it was “for real” and was therefore more “poignant and
convincing.”
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CIA OIG also reported that, when they interviewed CTC attorne}W on
February 19, 2003, @8ktated that the waterboard was overused on Abu
Zubaydah and that the interrogaters had “crossed the line” because of the
excessive use.

2. Abd Al-Rahim Al-Nashiri

On November 15, 2002, a second prisoner, Abd Al-Rahim Al-Naghiri, was
brought tAQNPEGICIE facility, The two psychologist/interrogators immediately
began using E1Ts, and Al-Nashiri reportedly provided lead information about other
terrorists during the first day of interrogation. On the twelfth day, the

psychologist/interrogators applied the waterboard on two occasions, without

achieving any results. Other EITs continued to be used, and the subject
eventually become compliant. On December ffff 2002, both Al-Nashiri and Abu
Zubaydah were moved to another CIA black site, code-named SRR CIA CIG
Report at § 76,

Some time in December 2002, CIA headquarters officials sent a cabla to the
BRI terrogation team, requesting that enhanced techniques be resumed with

Al-Nashiri. The basis for the request, as set forth in the cable, was that:

it is inconceivable to us that Nashiri cannot provide us concrete leads
to locate and detain the active terrorists in his network who are still
at large . . .

From our optic, the single best measure of this cooperation will be in
his reporting. Specifically, when we are able to capture other
terrorists based on his leads and to thwart fitture plots based on his
reporting, we will have much more confidence that he is, indeed,
genuinely cooperative on some level, '

4. at § 207,

(b} i’i
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following reply;

[We recommend] against resuming enhanced measures with [Al-
Nashiri] unless there are specific pleces of information he has
provided that we are certain/certain are lies or omissions; or there is
equally reliable additional information from other sources which
implicates [Al-Nashiri] in a heretofore unknown plot to attack U.8, or
allied interests. If such is the case, [we] would eagerly support
returning to all erthanced measures; indeed, we would be the first to
request them. Without tangible proof of lying or intentonal
withiholding, however, we believe employing enhanced measures will
accomplish nothing except show {Al-Nashiri] that he will be punished
whether he cooperates or niot, thus eroding any remaining desire to
continue ceooperating.

Bottom line is we think [Al-Nashiri] is being cooperative, and if
subjected to indiscriminate and prolonged enhanced measures, there
is a good chance he will either fold up and cease cooperating, or
suffer the sort of permanent mental harm prohibited by the statute,
Therefore, a decision to resume enhanced measures must be
grounded in fact and not general feelings that [he] is not bemg
forthcoming .

Id. at Y 208,

Following this exchange, headquarters sent a new debriefer to RRARE
further deliberation and mcdlcal and psychclogical assessments, the use of ElTs
was resumed.

While EiTs were being administered, several unauthorized techniques were
also used on Al-Naghiri. Sometime around the end of December, with the
kniowledge and consent of the SUSRESKCOR but not CIA headquarters, the new
debriefer tried to frighten Al-Nashiri by cocking an unloaded pistol next to the
prisoner's head while he was shackled in a sitting position in his cell. On what
may have been the same day, Al-Nashiri was forced to stand naked and hooded
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in his cell while the debriefer operated a power drill, creating the impression that
he was about to use it to harm Al-Nashiri. Id. at 1] 92, 93.

debriefer
told Al-Nashiri
that, if he did not talk, his mother and family would be brought to the facility.
According to the CIA OIG report, there is a widespread perception in the Middle
East that intelligence services torture prisoners by sexually abusing
female family members in their presence. Id. at | 94,

On another occasion in December 2002, an

On other occasions, the CIA debriefer blew cigar smoke in Al-Nashiri's face,
manhandled him while he was tled in stress positions, and stood on his shackles
to induce pain. The CIA OIG noted in its report that the CIA officers questioned
ahout the above acts cither denied them or offered benign explanations or
justifications for their conduct.

According to CIA OIG, the waterboard was not used on Al-Nashiri at}
although other EITs continued to be applied. At some point, thdCUSMIEHEY
interrogators determined that he was cooperating and the use of EITs was
discontinued.

In January 2003, the CIA’s Deputy Director of Operations notified the CIA
OIG that CIA personnel had used the above unauthorized interrogation techniques
on Al-Nashiri and asked CIA OIG to investigate. As discussed below, DOJ was
notified on January 24, 2003,

3. Khalid Sheilr Muhammed

ElTs were also used on Khalid Sheik Muhammed (KSM), a high-ranking al
Qaeda cificial who, according to media reports, was captured in Pakistan on
March 1, 2003, [GIEN to a CIA black site . CIA officers have been
quoted in the media as saying that KSM was deflant to his captors and was
extremely resistant to EiTs, including the waterboard.

The CIA OIG Report stated that KSM was taken to (OIUBMUNEY {acility for
interrogation and that he was accomplished at resisting EITs. He reportedly
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N

underwent fifteen waterboard sessions over twelve days, involving approximately
183 applications, before interrogators concluded that the waterboard was not an
effective technique in his case. KSM was reportedly adept at swallowing water as
it was poured over his mouth, preventing the cloth from forming a seal
Interrogators responded to that technique by cupping their hands around his
mouth so that water would pool over his mouth and nese. CIA OIG Report at §
100,

The CIA OIG also reported that on one occasion, one of the CIA
psychologist/interrogators threatened KSM by saying that “if anything else
happens in the United States, "We're going to kill your children.™ Id. at § 95.

4, Gul Rahman

Gui Rahman was a CIA pnsoner who died in custody at a black site in
AR According to the CIA OIG report, Wwas
used to dctam, screen, and interrogate up to qualue terrorist suspects at

individual concrete cells. The building had no insulation or central heating or
cooling, and although the cells were designed {o include electric space heaters,

CIA employee on his

first operational tour.”
who was

ref ortediy ill- prepared fc»r the aSSIgnment According to the CIA OIG report,
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b)(1), b))
were sometimes conducted by inexperienced personnel, with little or no guidance

from headguarters, and medical care for pmsem*rs was largely inadequate. Id. at
1% 133, 136,

Rahman was captured in Pakistan and taken to REERE on November 4,

2002.7  Dhuring the next ten days, six more interrogation sessions were
& Y © LD CITOR

conducted by an interrogdtion team that inchaded SRR 4N analyst, a translator,

who had tak:en part in the interrogation of Abu Zubaydah. Id. at § 139,

During the next twelve days, Rahman was subjected to at least six
interrogation sc¢ssions, which inclided the use of beth authorized and
unauthoerized EITs, such as sleep deprivation, forced nudity, exposure to extrerne
cold (including forced cold showers), stress positions, and “hard takedowns.”
(B3 1), (D)3 reportedly observed or participated in these acts., Rahman
remamed unceoperative, and was punished with “cold conditions with minimal
food and sleep.” Id. at §§ 160, 161.

The CIA OIG Report described the “hard takedown” technique used on
Rahman as {ollows:

His clothes were removed and he was run up and down the corridor;
when he fell, he was dragged. The process took between three to five
minutes and Rahman was returned to his cell, QSRR observed
contusions on his face, legs ard hands that “looked bad.” [QSEECNE
saw a value in the exercise in order to make Rahman uncomfortable
and experience a lack of control. He recognized, however, that the
fechnique was not within the parameters of what was approved by
DOJ and recommended to MR hat he obtain written approval for
employing the technique. Three other officers who were present at

s Rahman is described in the CIA OI1G Report as “a suspected Afghan extremist associated
with the Hezbi Islami Guibuddin organizetion . . . ." Kl at § 158,
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the same time provide:d similar accounts of the incident. No approval
from Headquarters was sought or obtained.

Id. at § 190,

On November 2002, Rahman reportedly assaulted and threatened the
(SIKN o vards who entered his cell by throwing food and excrement at them and

telling them he would kill them.
later told ClA investigators that they had not

been assaulted or threatened by Ratunan. In response, {8)ii6ordered the
prisoner to be shackled to the floor of his cell by his hands and feet and left there
clothed in only a sweatshirt. Temperatures that night were recorded at a low of
31 degrees Fahrenheit. The following morning, Novemberw, 2002, Rahman was
found dead in his cell, The CIA pathologist who subsequently performed an
autopsy conciuded that the probable cause of death was hypothermia. Id. at 19
161-163.

5. CJA Referrals to the Department

According to a CIA MFR drafted by John Rizzo, on J aruary 24, 2003, Scott
Muller {then CIA General Counsel), Rizzo, and [Pl met with Michael
Chertoft, Alxt.e Fisher, John Yoo and o){6), (bHTHT) to dlSGU.SS the incidents at

he needed to discuss “a recent incident wherc CIA personnel apparently cmployed
unauthorized interrogation techniques on a detainee.”

of an overall review of the CiA’s detention and interreogation policies.

According to Rizzo, Muller then told the group “about the accidental death
of a detainee at JMERE in November . . . as another specific event the IG might
want to investigate.,” Rizzo reported that Chertoff and others “asked a few
guestions . . . but were mostly in a listening mode.”

Salim v. Mitchell - United States Bates #000697
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Chertoff reportedly commented that the CIA was correct to advise them
because the use of a weapon fo frighten a detainee could have violated the law.
He stated that the Department would let CIA OIG develop the facts and that DOJ
would determine what action to take when the facts were known. According to
Rizzo, “Chertoff expressed no interest or intention to pursue the matter of the
accidental death at SUEE"

On January 28, 2003, CIA inspector General J Helgerson called Yoo and
told him that the CIA OIG was looking into the i | matter. According to
Helgerson’s email message to Rizzo, Yoo “specifically said they feel they do not
need to be involved until after the OIG report is completed.” Rizzo responded to
Helgerson: “Based on what Chertoff told us when we gave him the heads up on
this last week, the Crirninal Division’s decision on whether or not some criminal
law was violated here will be predicated on the facts that you gather and present
to them.”

Salim v. Mitchell - United States Bates #000698
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o e, 66).

6. Other Findings of the CIA OIG Report

In addition to reporting on specific incidents, the CIA OlG Report made the
following general observations:

The Agency’s detention and interrogation of terrorists has provided
intelligence that has enabled the identification and apprehension of
other terrorists and warned of terrorist plots planned for the United

~y

7
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States and arcund the world, The CTC Program has resulted in the

issuance of thousands of individual intelligence reports and analytic -
products supporting the counterterrorism efforts of U.S. policymakers L
and military commanders. ;

i
g
£
i
4

CIA OlIG Report at §16.

Measuring the overall effectiveness of ElTs is challenging for a
number of reasons including: {1} the Agency cannot determine with
any certainty the totality of the intelligence the detainee actually
possesses; (2) each detainee has different fears of and tolerance for
ElTs; {3) the application of the same EITs by different interrogators !
may have different results; and {4} the lack of sufficient historical -
datarelated to certain ElTg because of the rapid escalation to the use
of the waterboard in the cases where it was used,

el e, L

Id. at § 221,

Id. at § 233,
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D)1, {

{0) (5}

Id. at 41 233-235.
E. Reaffirmation of the CIA Program
1. The Question of “Humane Treatment”

In a February 7, 2002 order, the President determined that the armed forces
were required to treat detainees humanely. [(SHEBMEIEY

According to Muller, Addington and Gonzales confirmed that the President’s
order was applicable only to the military., “Addington further stated and Yoo
agreed that the term ‘humane treatment’ was intended to be no more restrictive
than the Eight [sic] Amendment’s prohibition on cruel and unusual punishment.”
Muller February 12, 2003 MFR at 4.
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At a Jamuary 16, 2003 mecting attended by Muller, Tenet, Rice, Rumsfeld,
Haynes, Secretary of State Colin Powell, and Vice President Richard B. Cheney,
Muller reportedly told Rice;

[Tihere was an arguable inconsistency between what CIA was
authorized to do and what at least some in the international
community might expect in light of the Administrations’s public
statements about “humane treatment” of detainees on and after the
February Memo. Everyone in the room evinced understanding of the
issue. CIA’s past and ongoing use of enhanced fechnigques was
reaffirmed and in no way drawn into question. Questions instead
were directed at DOD which, according to DOD General Counsel
[Haynes], was about to commence an internal legal review to
determine what interrogation technigues the military would authorize
in what circumstances, '

Id,

On January 22, 2003, Muller met with Haynes, and Yoo at the
Defense Department. According to Muller, “Johin Yoo repeated his statemernts that
the February Memo is not applicable to the CIA and that the word ‘humane’
remaing consistent with the Eighth Amendment.” Id.

On March 18, 2003, CIA attorneys Muller, Rizzo, and {s)CHl met with
Chertoff, Fisher, Yoo, (M 2rid Bryan Cunningham from the NSC to update
them on the status of six high-value detainees then in CIA custody, the use of
ElTs, *and policy issues re cruel, inhuman and degrading treatment,” Aceording
to {318y FR, Departinert officials confirmed that the CIA's usc of EITs did
not violate United States law. Chertolf reportedly added that persons planning the

Salim v. Mitchell - United States Bates #000705
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use of EITs were not engaged in a criminal conspiracy and were not aiding and
abetting criminal acts. [N MFR continued:

DOJ confirmed that trensportation of subjects through US bases
would render unlawful the use of EITs. DOJ OLC confirmed that they
briefed the AG and DAG about EITs, Yoo reported that Gonzales told
[WH spokesmian] Flelscher to avoid using the term “humane
treatment.”

IS 12rch 18, 2003 MFR,

The question of humane treatment was raised in an unsigned, undated
docurnent in OLC's files that appears to have been prepared by the ClA around
this time, prior to issuance of the Working Group Report. The document raised
a series of questions about the ClA interrogation program, and made the following
ohservations:

OLC has advised the CIA that 1t is not suhject to [the President’s|
Order. Thus, while some of the exhanced technigues that the CIA
has employed may constitute cruel, inhuman, or degrading
treatment, the CIA would not be in violation of the [President’s] order
in using them.

A niumber of [statements by administration officials that detainees
are tregated humanely] may be inaccurate, While the techniques
employed [by] the CIA do not rise to the level of torture, some might
fall within international standards of what constitutes inhumane
trearment.

On March 24, 2003, White House Counsel Gongzales called a meeting at his
office for an update on the CIA's detention program and EITs. Rizzo and Muller
represented the ClA, and Cheritoff, Deputy AAG Fisher, Yoo, Haynes, and
Addington also attended. According to Rizzo's MFR, the group discussed the
“overarching issue of the Administration’s current legal and policy posture
regarding the use of . . . {E1Ts].” Riazo March 25, 2003 MFR at 1. '
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Chertoff reportedly stated that the Attorney General's staff had not decided
whether the Attorney General should receive the same detailed, substantive
briefing on the six detainees that Chertoff had received on March 18, 2003, and
that “in retrospect,” Chertoff was not sure why he (Chertoff) had heen briefed.
Chertoff and Yoo reportediy confirmed that Asheroft had been personally briefed
on the Abu Zubaydah detention and that he had signed off on the Clasgsified Byhee
Memo. Id.

According to Rizzos MFR of that meeting, “Gonzales expressed strong
rescrvations about the need or wisdom of briefing Becretary Powell at this time.”
Haynes was reported to have “made no comment one way or the other” about
briefing Rumsfeld, and teld the group that DOD was expected to decide that week
“whether it should commence utilizing enhanced techniques on detainees the
military is holding on Gimo and elsewhere.” Haynes added that he predicted DOD
would decide not to use EITs as a matter of policy. Chertoff reportedly said he
was not in faver of the use of EITs by the military “because he considers if
essential that such techiniques be closely regulated and monitored lest they stray
into areag that violate the Torture statute , . . .* Id. at 2.

Rizzo's MFR of the March 24, 2003 meeting concluded with the following
statement:

All agreed that public statements coming out of the Administration
‘should not state or leave the impression that the USG {as opposed to
the US military} treats all of its detainees “humanely.” :

i,
2. The “Bullet Points”

On April 28, 2003, Muller faxed John Yoo a draft document, in bullet point
form, captioned “Legal Principles Applicable to CIA Detention and Intérrogation
of Captured Al-Qa’ida Personnel” {the Bullet Poinits). On the cover sheet, Muller
wrote, “I would like to discuss this with you as soon as you get & chance.”
According to later correspondence by Muller, the Bullet Points were jointly created

(b)(1), (b)(3)

Fo)t), (o))

- 100 -
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by OLC and CTC Legal for use by the CIA OIG in connection with its review of the
CIA detention and interrogation program.

In WOPR interview, gt confirmed that w received the draft Bullet
Points from Muller, and stated that B

reworked” the draft and sent it back to
the CIA. [jilflunderstood that the Bullet Points were drafted to give the CIA OIG
a summary cf OLC’s advice to the ClA about the legality of the detenticn and
interrogation program. [ 1nderstood that the CIA OIG had indicated to CTC
Legal that it might evaluate the legality of the program in connection with its
investigation, and that the Bullet Points were intended to demonstrate that OLC
had already weighed in on the subject.

OnMay 12,2003, a CIA colleague sent the following email message to Rizzo:
Re: Applying pressure to [name withheld]

We would also need to query DOJ regarding the Geneva Conventions
since they contains [sic] limitations regarding the questioning of
detainees. The Geneva Convention for the Protection of Civilian
Persons states that “no physical or moral coercion shall be exercised
against protected persons, in particular to obtain information from
them or from third parties.”

Rizzo replied as follows:

Re:  Applying pressure to {[name withheld)

Yes, [name of colleague], Geneva will likely be too big an obstacle,
but experience has demonstrated that this OLC has demonstrated an

ingenious ability to interpret over, under and around Geneva, the
torture convention, and other pesky little international obligations.”™

ik In a letter to QPR commenting on a draft of this repert, Rizzo stafed that this message

“clearly appears to be an off-the-cuff, jocular remark made to a member of my staff. . . . Taking off-
hand remarks made in an email to a colleague out of the context in which they wers made and
attributing to them a meaning that they were clearly not intenided to have would be a gross

Salim v. Mitchell - United States Bates #000708
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On May 27, 2003, {5316} :
draft Bullet Points. According to later correspondence by Muller, OLC and CIA
attorneys “formally concurred” on the Bullet Points on June 4, 2003, Muller
added that the document was “full courdmamd with and drafted in %ubstantlal

June 16, 2003, (53166 and Philbin a copy of the Bullet Points by
fax, with the message, “For your records - copy of final legal summary., Thank
you."®

(3 also prepared a MFR referencing the Bullet Points,
stating that the do ment “was fuii coordinated with John Yoo . .. as well as
with [ B Mr., Yoo at OLC, It was drafted in
substantial part by Mr, Yoo and b)(@ EOBE) nd was approved verbatim, It
reflects the joint conclusion of the CIA Office of General Counsel and the Dod

Office of Legal Counsel.”

The Bullet Points stated that the CAT definition of forture “ig identical in all
material ways to the definition of torture” in the torfure statute; that customary
international law imposes no ohligations on the United States beyond the CAT;
and that the War Crimes Act docs not apply to ClA interrogations of al Qaeda

distortion of my views,™ In resporige to that comment, we guoted both emafls in their entirety in
this report.

hd Yoo left the Deparyment on May 30, 2003, (IS
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(0}(1), (D)
members. One bullet point summarized the Bybee Memo’s conclusions regarding
specific intent as follows:

The interrogation of al-Qa’ida detainees does not constitute torture
within the meaning of {the torture statute] where the interrogators do
not have the specific intent to cause “severe physical or mental pain
or suffering.” The absence of specific intent {i.e., good faith) can be
established through, among other things, evidence of efforts to review
relevant professional literature, consulting with experts, reviewing
evidence gained from past experience where available (including
experience gained in the course of U.S. inferrogations of detainees),
providing rnedical and psychological assessments of a detainee
fincluding the ability of the detainee to withstand interrogation
without experiencing severe physical or mental pain or suffering),
providing medical and psychological personnel on site during the
conduct of interrogations, or conducting legal and policy reviews of
the interrogation process (such as the review of reports from the
interrogation facilities and visits to those locations)., A good faith
helief need not be a reasonable belief; it need only be an honest belief.

Additional paragraphs stated that the interrogation program did not violate
the Fifth, Eighth, or Fourteenth Amendments to the United States Constitution,
and that the following specific ElTs did not “violate any Federal statute or other
law”: (1) isolation; {2) reduced caloric intake; {3) deprivation of reading material;
{4} loud music or white noise; (5) the attention grasp; (6} walling; (7) the facial
hold; (8) the facial slap; {9) the abdominal slag; {10) cramped confinernent; {1 1)
wall standing: (12) stress positions; {13} sleep deprivation; {14) the use of diapers;
{15} the use of harmless insects; and {16} the waterboard. Bullet Points at 2-3.

provided a copy of the Bullet Points to the CIA QIG, which
incorporated them into its draft report. As discussed below, OLC subsequently
disavowed the Bullet Points.
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3. The Leahy Letter

On June 20, 2003, Muller and [D}EIEM met with Gonzales at his office to
discuss how the administration should respond to & June 2, 2003 letter from
Senator Patrick Leahy to National Securify Advisor Condoleezza Rice, requesting
confirmation that the United States was treating detainees humanely. Also
attending the meeting were Deputy White House Counsel David Leitch, John
Bellinger, Whit Cobb (from DOD OGC), Patrick Philbin, and {SHGINGHEANS]
Prior to the meeting, Muller prepared a draft response to Leahy’s letter, which was
redrafted by Philbin and circulated at the meeting for comments,

According to [(CIJEE MFR, the group recognized that the CIA ElTs
involved “certain ‘stress and duress’ measures and physical contact,” and “[njo
one suggested that these measures were inconsistent with the statement in the
draft letter that the US is complying with Constitutional standards and with
Article 16 of the [CAT].” Philbin reportedly confirmed, in response to a direct
question from Bellinger, that the EITs authorized by the Department “could be
used consistent with CAT and the Constitution.”®' [{sHis) une 20, 2003 MFR
at 1-2.

According to Philbin, Muller stated at the meeting that the CIA had relied
on the Bullet Points to establish that the EITs were consistent with Article 16.
Philbin said he told Muller that the Bullet Points were an unsigned, undated
document that was not on OLC letterhead and that he was unsure how they had
been prepared. He told Muller that he could not rely on the Ballet Points as an
OLC opinion.

The draft response letter was subsequently redrafted by Bellinger and went
out under Haynes’ signature. The letter advised Senator Leahy that the United

&l Philbin told OPR that he told the attenidees at tha meeting that he was not prepared to say
that the EITs me: the substantive requirements of the Fifth, Eighth, and Fourteenth Amendments
because he had not done that analysis. He told them he wag prepared to endorse the view that
the EITs did not violate those provisions hecause those provisions did not apply. Phiibin asserted
that the Fourteenth Amendment applies to state and not federal government; the Eighth
Amendment applies to punishment for c¢rimes; and the Fifth Amendment 4id not apply
extraterritorially in this gsituation at that time.
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States Government complies with its domestic and international legal cbligations
not to engage in torture and does not subject detainees to cruel, inhuman, or
degrading treatment or punishment. An internal CIA summary noted that “{t|he
letter does not highlight the fact that other nations might define the terms ‘cruel,
inhuman or degrading treatment or punishment’ differently than does the United
States.”

After the meeting, Muller, {BJIMR M =nd Bellinger reportedly remained
behind to discuss questions raised about the implementation of the CIA
interrogation program that had been raised by the CIA OIG review, Gonzales had
previously questioned whether the use of the waterboard during the interrogation
of KSM “could be viewed as excessive,” The group noted that the Classified Bybee
Memeo had stated, on page two, that the technique would not be repeated becauss
1t loses its effectiveness after several I‘(:pr:tlthI’lS Muller and {i8¥
Gonzales, who reportedly agreed, that, “as per standard legal practlce the
memorandum provided both a legal ‘safe harbor’ . . . and a touchstone by which
to assess the lawfulness of any future activities that did not fall squarely within
the specific facts reflected in the memorandum.” They also reportedly agreed that
simply because conduct went beyond the “safe harbor” did not necessarily mean
that the conduct violated the statute or convention. [(HCIIEE June 20, 2003 MFR
at 2,

Muller and [CHEE described for Gonzales the numbers of times the
waterboard had been used on KSM and Abu Zubaydah, and “discussed the
provisions of the [Classified Bybee Memo] as applied to the actual use of the water
board with respect to AZ and KSM. [t was] agreed that the use of the water board
in those instances was well within the law, even if it could be viewed as outside
the ‘safe harbor.” Id. at 3.

Muller, {o}its); and Gonzales then discussed whether, as part of the
NSC’s annual review of covert action, the Secretary of State and other Principals
or Deputies should be briefed into the CIA interrogation program. They reportedly
agreed that Rice and Tenet “should consider whether to provide those additional
briefings . . . . Id.

Salim v. Mitchell - United States Bates #000712
08/31/2016

e T e



Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

A

(b)(1), (
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4. The CIA Request for Reaffirmation

On July 3, 2003, CIA Director Tenet sent Rice a memorandum requesting
a meeting to discuss reaflirmation of “current, past and future CIA policies and
practices concerning the interrogation of certain detainees . . . ." That meeting
was held on July 29, 2003, and was attended by Vice President Cheney, Tenet,
Muller, Ashcroft, Philbin, Gonzales, and Bellinger.

According to Muller’s MFR, Tenet began the meeting by stating that the CIA
wanted a reaffirmation of its policies and practices in light of the White House’s
statements regarding the humane treatment of detainees, “which had created the
impression that certain previously suthorized interrogation techniques are not
used by US personnel and are no longer approved as a matter of US policy.”
Muller then distributed & set of briefing slides to the group, captioned “CIA
Interrogation Program, 29 July 2003” {the Briefing Slides).

The Briefing 3lides noted that ElTs were used in the interrogation of a
limited number of detainees and had produced “significant results,” that they were
drawn from methods used in DOD SERE training, and had been approved by the
Attorney General and “fully disclosed to the S3CI [Senate Select Commiftee on
Intelligence] and HPSCI {House Permanent Select Committee on Intelligence]
leadership.”

One slide summarized legal authoritics for the interrogation program as
follows:

LEGAL AUTHORITIES
Properly conducted and authorized interrogations:

» Do not violate the federal anti-torture statute, 18 U.S5.C. 2340-
2340A

ke " D)(1), (b
(), B13)

(o)
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L4 Do not violate the Constitution. They de not “shock the
conscience” under the 5% and 14™ Amendments. The 8%
Amendment prohibition on cruel and unusual “punishment” is
inapplicable. ' '

. Do not constitute “cruel, inhumane and degrading treatment
or punishment” under the Convention Against Torture and
Other Cruel, Inhuman and Degrading Treatment because,
under U.8. law, those terms are limited to U.8. constitutional
requirements,"?

Another slide noted that the CIA had briefed White House, NSC, and
Department of Justice officials on the program, along with the Chair and Ranking
Minority Members of the HPSCI and 8S8CIl. The program’s “safeguards” were
described, the EITs were listed, and the results of the interrogations of five
detainees, including Abu Zubaydah and KSM, were summarized in bhullet point
form.

One slide stated that 24 detainces had been interrogated under the
program, resulting in 1,500 intelligence reports, or half of the agency’s reporting
on al Qaeda plans. The Briefing Slides included a table that listed the dates and
numbers of interrogation sessions for thirteen detainees. In a list of pros and
cons, one slide noted that “{tjermination of this program will result in loss of life,
possibly extensive.”

According to Muller, when the “Legal Authorities” slide was discussed,
Ashcroft:

forcefully reiterated the view of the Department of Justice that the
techniques being employed by CIA were and remain lawful and do not

a2 Briefing Slides at 4. When AAG Goldsmith subsequently disavowed the CIA Bullet Points,
Muller complained, among other things, that the ClA had relied on that document to create this
slide for the July 29, 2003 meeting. Muller June 14, 2004 letter to Goldsmith at 1. Philbin fold
OPR that he made clear to Muller that this analysis was that of the CIA and not the OLC,
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violate either the anti-torture statute or US obligations under the

[CAT]. He said that he had reviewed the 25 June 2003 letter to -
Senator Leahy . . . and had reviewed with Patrick Philbin the facts
relating to actual CIA interrogations in the past year. Having done
s0, he said that CIA practices were entirely lawful and that he agreed
with the statement that had been made with respect to those policies
and practices in the [letter to Leahy].

AT Top A AT

Muller August 5, 2005 MFR at 2.

A discussion reportedly followed of why the press had recently reported that
the administration had stated that detainees were being treated “humanely” by the ,
United States. Bellinger stated that the White House press secretary had “gone - !
off script,” and Tenet observed that it was “important for the White House to cease i
stating that US Government practices were ‘humane’ as that term is easily
susceptible to misinterpretation.” Id. at 2-3. Bellinger told OPR that the
spokesperson had not been cleared to received information about the CIA
interrogation program and that he told the spokesperson that he should only
make statements about humane treatment regarding Department of Defense
detainees, not CIA detainees.

In discussing the “Safeguards” slide, Bellinger reportedly stated that the :
program’s safeguards (psychological screening, interrogator training, written ;
guidelines, headquarters approval, and the presence of medical and psychological -
officers] were intended to reflect the CIA’s “intent and good faith.” Philbin then
explained that “under the Eighth Amendment, it was critical to look at the
purpose of the acts.” Muller reported that Philbin said that some United States
cases finding Eighth Amendment violations for the mistreatment of prisoners
“were inapplicable because . . . they involved ‘wanton and malicious’ punishment

AR A e a4 e s © R
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whereas the [CIA interrogations] were undertaken for very different and legitimate
purposes.” Id. at 3-4,

Rice then asked whether there had been a death in connection with the
program. Muller stated that there had been two deaths, both of which had been
reported to the CIA QIG, OJ, and Congress, but that neither had involved the
interrogation program, which he defined in the MFR as “authorized interrogation
personnel engaged in or authorized to engage in interrogations as part of the
Interrogation Program or detainees who were the authorized subject of enharniced
techniques.” I at 4.

In discussing the shide that listed the EITs, Muller explained to the group
that “the technique most likely to raise concerns was the waterboard.” Rice asked
for a description, which Muller provided, When Rice commented on the number
of times that KSM had been waterboardad {119, according to the slide], Muller
“stated his understanding that a number of the uses had been for less than the
permitted 40 seconds.” Philbin then reportedly stated that the OLC opinion
authorized repetitions of the procedure, and Ashceroft reportedly sald that he was
“fully aware of the facts” and that the CIA was “well within” the scope of the OLC
opinion. Id. at §.

Muller also reported that Philbin and Asheroft “gave a lengthy explanation’
of the law and the applicable legal principles” which “squares completely with the
understanding under which CIA has been operating.” Id. at 2.

Philbin told OPR that Muller’s statements about his and Ashoroft’s
statements were not accurate. He said he and Asheroft agreed before the meeting
that the number of waterboard repetitions “was a cause for some concern.”
Philbin said they conchided that the number did not “cross a line to violate the
statute,” but that the CIA should have better controls in place and “show more
caution in the future.” According to Phillin, Ashcroft told the attendees that he
indicated that, although 119 times did not violate the Department’s advice, it
warranted caution.

Tenet told the group that the CIA had to know that it was “executing
Administration policy and not merely acting lawfully.” According to Muller’s MFR,
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the “Vice President stated, and Dr. Rice and the Attorniey General agreed, that this
was the case.” Bellinger reportedly stated in response to a question from Cheney,
that “there was no requirement for a full meeting of the NSC Principals.” Gonzales
stated that he was certain that DOD General Counsel Haynes knew the substance
of the CIA program, “based on, among other things, the DoD review of similar
techniques and numerous discussions,” According to Muller, Gonzales had stated
at a previous meeting that “when the techniques were first authorized, Dr. Rice
had discussed them with the Secretary of Defense.” Cheney, Rice, Asheroft, and
Tenet then agreed that “it was not necessary or advisable to have a full Principals
Comuimittee mesting to review and reaffirm the Program.” It was alse agreed that
Rice, Cheney, or Gonzales would “informm the President that the CIA was
conducting interrogations . . . using techniques that could be controversial but
that the Attorniey General had reviewed and approved them as lawful under US
faw.” Id atb.

F. AAG Goldsmith - Withdrawal of OLC’s Advice on Interrogation

After Bybee left the Departrmnent in March 2003, QLC's AAG position
remained unfilled for several months, repertedly because of disagreement between
the White House and the Attorney General's Office over a replacement® The
White House offered Goldsmith the position in July 2003, and he began his
service as AAG on Octuber 6, 2003, The following day, he was read into the CIA
interrogation program by Scott Muller.

1. The NSA Matter

Soon thereafter, Philbin brought to Goldsmith's attention another extremely
sensitive national security issue. Philbin told OPR that he discovered the legal
problems with the program in the Summer of 2003 and notified Goldsmith.

» Goldsmith confirmed that when Bybee left OLC, then White House Counsel Gonzales
wanted Yoo to take gver as AAG, Asheroft reportedly objected because he thought Yoo was too
close to the White House, and recommended hiz Counselor, Adam Ciongoll, for the job. Ciongoll
was reportedly not acceptable to Gonzales, however, becausg he was too close to Asheroft.
Goldsmith was eventually proposed as a compromise candidate. Goldsmith is not sure who
suggested hir for the job, but speculated that either Yoo or Haynes might have recommended him.
In their OPR interviews, Ciongali and Gonzales confirmed the general outlines of this account.
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Philbin was one of only three DOJ attorneys, along with Asheroft and Office of

Intelligence and Policy Review Counsel James Baker, who knew about the

program at that time. Philbin made & request that Goldsmith be briefed into the
program.

After the clesrance was granted, Goldsmith learned that QLC had issued
written opinions on the legaiity of a program of warrantless electronic surveillance
by the NSA (the NSA program}.® The opinions, writtenn by Yoo, covered both
abstract legal issues and specific factual scenarios. Goldsmith read them all gver
a period of several weeks in November 2003, and concluded that there were
sericus problems with the underlying legal analysis and that the memoranda
would have to be withdrawn and rewritten. Goldsmith informed AG Ashceroft and
DAG Comey about the problem and told them that he thought the memoranda
should be replaced. According to Goldsmith, both Ashereft and Comey supported
his decision.

Because of the problems with Yoo's NSA opinions, Goldsmith asked Philbin,
who was familiar with Yoo’s work at OLC, to bring him copies of any other
opinicns that might be problematic. Pailbin gave Goldsmith a copy of the Yoo
Memo, which Goldsmith read sometime in December 2003.

 Philbin told us that he had concerns about the Yoo Memo because it could
be used by DOD to independently approve interrogation technigues that might
violate the law, Philbin sald that, scon after Yoo’s departure from the Department
in May 2003, he instructed S who had recently begun work at the DOD's
Office of General Counsel, to instruet GC Haynes that DOD should not rely on the
Yoo Memo for any purpese beyond the 24 specific interrogation practices that had
been approved.

3 The witnesses we ypoke to referred only to a “sensitive national security matter,” which

they did not identify as the N8A program. We subsequently learned that the matter in question
was the NSA program,

(0)(1), (b)
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2. The Withdrawal of the Yoo Memon £

Coldsmith’s reaction to the Yoo Memo was that it was “deeply flawed,"®
and his immediate concern was that the Defense Department might improperly
rely on the opinion in determining the legality of new interrogation techniques,® T
The broad nature of the memorandun’s legal advice troubled him because it could ‘
have beern used to justify many additional interrogation technigues. As he later
explained in an email to other OLC attorneys, he saw the Yoo Memo as a “blank '
check” to create new interrogation procedures without further BOJ review or
approval.®”

Accordingly, Goldsmith telephoned Haynes in late December 2003 and told ;
him that the Pentagon could no longer rely on the Yoo Mermo, that no new —
interrogation techiniques should be adopted without consulting OLC, and that the
military could continue to use the nonconireversial techniques set forth in the
Working Group Report, but that they should not use any of the technigues
requiring Secretary of Defense approval without first consulting OLC. Having :

b, {IT BEAY

a5

told us that after Goldsmith read the Yoo Memo, he told [l it was “riddled with
error.” P

86 Goldsmith told us that he approached his review of the Yoo Mcmoe with greai caution,
because he was reluctant tu reverse or withdraw a prior OLC opinion. In reviewing the
rmemorandum, he did not intend to identify any and all possible errors, but was locking for the
“really big fundamental mistakes that couldn’t be justified and that were perhaps unnecessary.” -

a7 Philbin responded to that email as follows: :

March memorandum was not a blank check atleast as of the timeRitilS
dstarted work at DoD OGC {Summer 2003) because Itoldw to make sure
that they did not go beyond the Rumsield approved procedures and did net rely on
the memo. This was only an oral caution but please do not sell us short by ignoring
it,

Goldsmith answered ag follows: “I'm not selling anyone short - It's just that Haynes said -
he heard nothing about that advice.”

Salim v. Mitchell - United States Bates #000719 ]
08/31/2016 T



Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

allayed his immediate concerns, Goldsmnith temporarily set the Yoo Memo aside
and continued to deal with what he believed was the more urgent matter - the
N3A program.

in early March 2004, the Defense Department told Goldsmith that it wanted
to use one of the four exfreme techniques to question a detainee. Goldsmith read
the Yoo Memo in detail, and after consulting with Philbin, Goldsmith concluded
that his initial impression was correct - the memorandum was seriously flawed
and would have to be formally withdrawn and replaced.

On Saturday, March 13, 2004, Goldsitith telephoned DAG Comey at home
and asked to meet with him that day. Philbin and Geldsmith went to Comey’s
house and Goldsmith explained the problems he had discovered in the Yoo Memo.
Goldsmith told Comey, among other things, that the memorandum’s presidential
powers analysis was wrong, that there were problems with the discussion of
possible defenses, and that the memorandum had arrived at an unduly high
threshold for the application of the term “severe pain.” Goldsmith added that,
generally speaking, the memorandum’s legal analysis was loosely done and was
subject to misinterpretation.

Comey remembered that Philbin seemed in accord with Goldsmith’s
comments, and that Philbin said he had advised Yoo to remove the questionable
sections from the memorandum. Both Goldsmith and Philbin were friendly with
Yoo at the time, and Comey got the impression that they were both embarrassed
and disappointed by the “sloppy” legal work they had uncovered.

Shortly after this meeting, Comey told AG Ashcroft that Goldsmith had
found problems with the legal analysis in the Yoo Memo and that it would have
to be replaced. According to Comey, Ashcroft agreed that any problems with the
analysis should be corrected. Sometime in April 2004, Goldsmith began working
on a replacement draft for the Yoo Memo, assisted by then Principal Deputy AAG
Steve Bradbury and several OLC line attorneys.

As an initial matter, Goldsmith analyzed the four techniques requiring
approval by Rumsfeld and discussed the issue with Philbin and another OLC
attorney. He determined that the four techniques — “good cop/bad cop;” verbally
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denigrating the detainee’s pride and ego; providing rewards or removing privileges;

and up to 30 days of isolation - were legally permissible. On April 23, 2004, -
Goldsmith orally notified the Defense Department that they could use the
technigues,

———

3. The CIA OIG Report and the Bullet Points Controversy

On March 2, 2004, Goldsmith received a letter from Muller, asking OLC %o !
reaffirm the legal advice it had given the CIA regarding the interrogation program. L
Muller specifically asked for reaffirmation of the Yoo Letter, the Bybee Memo, the —-
Classified Bybee Memo, and the Bullet Points. ™ ;

Goldsmith told us that he was unaware of the Bullet Points until he received —
Muller’'s letter, which attached a copy and which asserted that they had been
“prepared with OLC's assistance and . . . concurrence . . . in June 2003.7%
Goldsmith was concerned bhecause the Bullet Points appeared to be a CIA
document, with no legal analysis and no indication that OLC had ever reviewed
its content. He made inquiries, and learned that [RRMEER and Yoo had in fact
worked on the documernt.

B L Ta. ¥ et ot e R

In late May 2004, the CIA OGC gave OLC a copy of the final May 7, 2004 -
CIA 01G Report, which included descripticas of the legal advice provided to the
CIA by OLC, and which included copies of the Classified Bybee Memo and the

aa Muller's letter also advised Goldsmith that the ClA wanted OLCT approval for three new
EITs: the finger press {jabbing the detainge’s chest with a finger); water PFT {pouring, fiicking, or -
tossing); and water dousing (dousing detainees with a bucket of water or a garden hose}. i

i According to a CIA MFR prepared by yulier on October 16, 2003, the CIA gave Goldsmith ;
& copy of the Bullet Points when he wasg briefed into the ClA interrogation program on October 7,
2003,

Goldsmith told us that he did not know wiat motivated Muller to ask far reaffirmnation of -
the OLC advice at this time. We note, however, that CIA OGC had subrmitted its comments on the
deaft CIA OIG report the previous week, on February 24, 2004,
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Bullet Points as appendices.® On May 25, 2004, Goldsmith wrote to CIA IG
Helgerson, asking for an opportunity to provide comments on the report’s
discussion of OLC’s legal advice before the report was sent to Congress.

After reviewing the CIA OIG Report, on May 27, 2004, Goldsmith wrote to
Muller and advised him that the report “raised concerns about certain aspects of
interrogations in practice.” Goldsmith pointed out that the advice in the Classified
Bybee Memo depended upon factual assumptions and limitations, and that the
report suggested that the actual interrogation practices mey have been
inconsistent with those assumptions and limitations. The waterboard, in
particular, was of concern, in that the CIA OIG Report stated that “the SERE
waterboard experience is s¢ different from the subsequent Agency usage as to
make it almost irrelevant.”

Goldsmith concluded the letter by recommending that use of the waterboard
be suspended until the Department had an opportunity to review the CIA OIG
Report more thoroughly. With respect to the other nine EITs, Goldsmith asked
Muller to ensure that they were used in accordance with the assumptions and
Hmitations sct forth in the Classified Bybee Memo.

Muller responded on June 3, 2004, stating that Director Tenet had
suspended the use of all EITs on May 24, 2004, and that only non-coercive
debriefings would take place during the suspension period. Apparently in
response to Goldsmith’s concern about waterboarding, Muller pointed outthat the
CIA medical officer who attended the KSM waterboard sessions had confirmed
that KSM’s physical condition was good both before and after the sessions.

During this period, OLC began preparing comments on the CIA OI1G Report.
QOLC and CIA OGC initially contemplated submitting a joint letter to CIA IG
Helgerson, and early drafts of the Istter included signature blocks for both Muller
and Goldsmith.

sa OLC’s files also include a copy of a January 2004 draft of the CIA QIG Report, with CIA
COGCs comaments. There is ro indication of how or when OLC received this document,
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On June 9, 2004, Goldsmith talked to Yoo by telephone about the Bullet
Points.®' With respect to the Bullet Points, Yoo told Goldsmith that, to the extent
they may have been used to apply the law to a set of faets, they did not constitute
the official views of OLC. Yoo stated that “OLC did not generate the Bullet Points,
and that, at most, OLC provided summaries of the legal views that were already
inn other OLC epinions.” Yoo reportedly added that “almost all of the OLC work on
the Bullet Points was done by an Attorney (OGN, who could never have
signed off on such broad conclusions applying law to fact, especially in such a
cursory and conclusory fashion.”

On June 10, 2004, Geldsmith wrote to Muller that OLC would not reaffirm
the Bullet Points, which “did not and do not represent an opinion or a statement
of the views of this Office.” Muller responded on June 14, 2004, arguing that the
Bullet Points were jointly prepared by OLC and CIA OGC, that OLC kanew that they
would be provided to the CIA OIG for use in its report, and that they “served as
a basis for the Tegal Authorities’ briefing slide used at a 29 July 2003 meeting
attended by the Vice President, the National Security Advisor, the Attorney
General, who was accompanied by Patrick Philbin, the Director of Central
Intelligence, and others.”

On June 18, 2004, CIA OGC informed QLC that, because the two offices
had different views ahout the significance of the Bullet Points, OGC would not be
a joint signatory to the letter to IG Helgerson.

Goldsmith submitted his comments to Helgerson on June 18, 2004, He
asked that two “areas of ambiguity or mistaken characterizations” in the report
be corrected. The first related to a description of Attorney General Asheroft’s
comments on the “expanded use” of TITs at the July 29, 2003 NSC Principals
meeting. Goldsmith explained that the statement was intended to refer to'the use

e Goldsmith aleg asked Yoo about some oral advice he had provided to Haynes in connection
with DOD's December 2, 2002 decision to use BITs on a detainee at the Guantanamo Bay fagility.
Yoo reportedly told Goldsmith that he did not know the identity of the detainee {who was probably
Mohammed Al-Khatani}, but that he dimly recalled disgussing specific techaiques with Haynes in
November and December 2002, Yoo stated that any advice he gave Haynes was “extremely
inforral,” and was clearly “extremely fentative.” According te Yoo, he “never gave Mr, Haynes any
advice that went beyond what was contained” in the August 2002 opinions,

R

ST TERCAT— e

Salim v. Mitchell - United States Bates #000723
08/31/2016



Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

Vdb)
(1), (b}3)

of approved technigues on other detainees in addition to Abu Zubaydah, niot the
use of new technigues, and that with respect to the number of times the
waterboard had been used on detainees, the “Attorney General expressed the view
that, while appropriate caution should be exercised in the number of times the
waterboard was administered, the repetitions described did not contravene the
principles underlying DOJ’s August 2002 [classified] opinion.” The second area
of disagreement related to the conflicting views of OLC and CIA OGC aver the
significance of the Bullet Points, Goldsmith asserted that the Bullet Points “were
not and are not an opinion from QLC or formal statement of views.”

(h)

5T

On June 23, 2004, Helgersen transmitted copies of the CIA OIG Report o
the Chairs and Ranking Members of the House and Senate Select Committeas on
Intelligenice. In his cover letter, he explained that the report had been prepared
without input from DOJ, but that he had attached, with Goldsmith’s permission,
a copy of NOJ’s June 18, 2004 comments and requested changes.

4. Goldsmith’s Draft Revisions to the Yoo Memo

The first draft of the replacement memorandum was produced in mid-May
2004, and at least 14 additional drafts followed, with the last one dated July 17,
2004, Beginning with the sixth draft, dated June 15, 2004, specific criticisms of
the Yoo Memo were discussed in footnotes. Although the criticism was removed
{rom later drafts, Goldsmith told OPR that it was not removed because of any
douibits about its accuracy. Rather, Goldsmith ultimately concluded that it was
unnecessary to specifically address the errors. The fogtnotes in question, which
were drafted by Bradbury pursuant to Goldsmith's request, criticized the Yoo
Memo as follows:

1. The Yoo Memo “is flawed in so many important respects that it must be
withdrawn,” June 15, 2004 draft at 1, n.1,

2. The Yoo Memo “contains numercus overbroad and unnecessary
assertions of the Commander in Chiel power vis-&-vis statutes, treaties and
constitutional constraints, and fails adequately to consider the precise nature of
any potential interference with that power, the countervailing congressional
authority fo regulate the matters in question, and the case law concerning the
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balance of authority between Congress and the President, see, e.g., Youngstoun

Sheet & Tube Co. v. Saumyer, 343 U.B, 979, 637-38, 641-46 (1952} (Jackson, J.,
concurring).” Id.%

b))

3. Yoo's “sweeping use of the candn'against application of statutes to the
sovereign outlined in Nardone v. United States, 302 U.8. 379 {1937), is too
simplistic and potentially erroneous, particularly as applied to the federal torture
statute . . . and possibly other crimninal statutes.” Jd. at 1-2, n.1.

4. “The memorandum incorrectly concludes, contrary to an earlier opinion
of this Office, that the torture statute does not apply to the conduct of the military
during wartime.” Id. at 2, n.l.

“This conclusion contradicted «an earlier opinion of this Office, which had
concluded that the torture statute ‘applies to official conduct engaged in by United
States military personnel.” Memorandum for William. J. Haynes, [, General
Counsel, Department of Defense, from Jay S. Bybee, Assistant Attorney General,
QOffice of Legal Counsel, Re: The President’s Power as Commander in Chief fo
Transfer Captured Terrorists to the Control and Custody of Foreign Nations at 25-26
(Mar, 13, 2002). We agree with the March 2002 opinion that Congress’s explicit
extension of the prohibition of the torture statute to individuals acting “under color
of law’ naturally includes military personnel acting during wartime., We therefore
disavow the conirary conclusion on this guestion in [the Yoo Memo].” June 24,
2004 draft at 29-30, n.28,

3. “[Tlhe memorandum makes overly broad and unnecessary claims about
possible defenses to various federal crimes, including torture, without considering,
as we must, the specific circumstances of particular cases.” June 15, 2004 draft
at 2, n.1.

¥ In a June 30, 2004 email to DOJ atto rreys working on a draft reply to a June 15, 2004
letter from the Senate Judiciary Committee, Goldsmith wrote:

1t is my view that the blanket construction of the [Yoo Memo’s Commander-in-Chief]
section is misleading and under-anaiyzed to the point of being wrong. I have no
view as to whether we say that in this letter, as long as we do not say anything
ineonsistent with this position.

- 118 -
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The Yoo Memo “makes overly broad, urinecessary, and in some respects

erroneous claims about possible defenses to various federal crimes that we need
not consider here.” July I, 2004 draft at 23, n.27.

{b)(

&. The Yoo Memo “described the ‘severe pain or suffering' contemplated by
the torture statute by referring to the level of physical pain ‘that would ordinarily
be associated with & physical condition or injury sufficiently serious that it would
result inn death, organ failure, or serious impairment of body functions.” [Yoo
Memo] at 38-39. . . . [Tlhe effort to tie the severity of physical pain to particular
physical or medical conditions is misteading and unhelpful, because itis possible
that some forms of maltreatment may inflict severe physical pain or suffering on
a victim without also threatening to cause death, organ failure or serious
impairment of bodily functions. We have no need to define that line or indeed to
say auything more about the meaning of the torture statute, in reviewing the
particular interrogation techriiques at issue here.” June 24, 2004 draft ar 28,
n.26.

7. 'The Yoo Memo “asserts that Congress lacks authority fo regulate
wartime interrogation and, relatedly, that the [Executive Branch] could not enforce
any statute that purported to do so. [Yoo Memo] at 4-6, 11-13, 18-19. These
assertions, in addition to being unnecessary to support the legality of the

techniques swept much too breadly, to the point of being wrong, Congress clearly -

has some suthority to enact legislation related to the interrogation of enemy
combatants during wartime, see, e.g., U.S, Const. art. I, § 8, cl. 9 {power to ‘define
and punish Offenses against the Laws of Nations’), and clearly the Executive
Branch can enforce those laws when they are violated. [t is true that the
Commander-in-Chief has extraordinarily broad authority in conducting operations
against hostile forces during wartime . . . and that the Executive Branch has long
taken the view that congressional statutes in some contexts unconstitutionally
impinge on the Commander-in-Chief Power ., .. To assess the precise allocation
of authority betweaen the President and Congress to regulate wartime interrogation
of enemy combatants, we would need to analyze closely a variety of factors,
including the nature and scope of any potential statutory interference with the
Commeander in Chief power, the countervailing congressional authority to regulate
the matters in question, the case law concerning the balance of authority between
Congress and the President, see, e.g,, Fublic Citizen v. U.S. Depariment of Justice,
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491 .8, 440, 482-89, (1989} {Kennedy, J., concurring in the judgement);
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.8, 579, 637-38, 641-46 {1952)
{Jackson, J., concurring), and the historical practices of the political branches, ¢f.
Dames & Moore v. Regan, 453 U.8, 654, 675-83 {1981]] ~ factors that [the Yoo
Memo] did not consider and that we view as unnecessary to consider here” Id.
at 36-37, n.38.

8. “With respect to treaties, {the Yoo Memo] maintains that & presidential
order of an interrogation method in violation of the CAT would amount to &
suspension or termination of the treaty and thus would not violate the treaty. [Yoo
Memol at 47. It is true that the President has authority, under both domestic
constitutional law, see Memorandum for Alan J. Kreczko, Special Assistant to the
President, and Legal Adviser to the National Security Council, from Christopher
Schroeder, Acting Assistant Attorney General, Office of Legal Counsel, Re: Validity
of Congressional-Executive Agreements That Substantially Modify the United States’
Obligations Under an Existing Treaiy at B n, 14 {Nov. 25, 1996}, and international
law, Vienna Convention on the Law of Treaties . . . to suspend treaties in some
cireumstances. But it is error to say that every presidential action pursuant to
the Commander-in-Chief suthority that is inconsistent with a treaty operates to
suspend or terminate that treaty and therefore does not violate it. It is also
unnecessary to consider this issue, because {the techniques] are fully consistent
with all treaty obligations of the United States, including the Geneva Conventions
and the CAT.” Id. at 37, n.38.

9. “|The Yoo Memp]} states that the Fifth Amendment to the United States
Constitution is ‘inapplicablle]’ during wartime, particularly with respect to the
conduct of interrogations or the detention of enemy aliens, [Yoo Memo]at9Q, The
memorandurm’s citations of authority for the proposition that the Fifth
Amendment Due Process Clause does not prohibit certain wartime actions by the
political branches do nct, however, support the broader proposition ~ a
proposition once again not necessary 1o Uphold the techniques in question here
-~ gither that the Fifth Amendment is inapplicable in wartime or that it ‘does not
apply to the President’s conduct of a war.” Cf. Hamdi, supra, slip op. at 21-32
(plurality opinion of O'Connor, J.). July 1, 2004 draft at 27, n.30.

ity
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Goldsmith left the Justice Department on July 17, 2004, before he was able
to finalize a replacement for the Yoo Memo. On July 14, 2004, then Associate
Deputy AG Patrick Philbin testified before the House Permanent Select Committee
on Intelligence as to the legality of the 24 interrogation methods that had been
approved for use by the Defense Department. Sometime thereafter, the Defense
Department reportedly informed QLC that it no longer needed a replacement for
the Yoo Memo.

5. The Withdrawal of the Bybee Mema

On June 8, 2004, the Washington Post reported that “[ijn August 2002, the
Justice Department advised the White House that torturing al Qaeda terrorists in
captivity abroad ‘may be justified,” and that international laws against torture
‘may be unconstitutional if applied to interrogations’ conducted in President
Bush’s war on terrorism, according to a newly obtained memo.” On June 13, the
Washington Post made a copy of the Bybee Memo available on its web site.

Up until this time, Goldsmith’s focus had been on the Yoo Memo, rather
than the Bybee Memo. Shortly after the Bybee Memo was leaked, Goldsmith was
asked by the White IMouse if ke could reatfirm the legal advice contained in the
Bybee Memo. Because the analysis in that document was essentially the same as
the Yoo Memo, which he had already withdrawn, Goldsmith concluded that he
could not affirm the Bybee Memo, He consulted with Comey and Philbin, who
agreed with his decision, and on June 15, 2004, Goldsmith informed Attorney
General Asheroft that he had concluded that the Department should withdraw the
Bybee Memo. Although Ashcroft was “not happy about it,” according to
Goldsmith, he supported the decislion. The following day, June 16, 2004,
Goldsmith submitted a letter of resignation to become effective August 6, 2004.

Later that week, Goldsmith notified the White House Counsel’s Office that
‘he was planning to withdraw the Bybee Memeo. According to Goldsmith, this
caused “enormous consternation in the Executive Branch because basically they
thought the whole program was in jeopardy,” but the White House did not resist
his decision.
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Goldsmith said he found it “deeply strange” that both the Classified Bybee

Memo and the unclassified memoranda were lssued on the same day. He told
OPR;

One [the classified memo] is hyper narrow and cautious and splitting
hairs and not going one millimeter more than you needed to answer
the question. And the other {the unclassified memo} issued the same
day is the opposite. 1t wasn’t addressing particular problems. [t was
extremely broad. It went into all sorts of issues that weren'’t directly
implicated, and issued the same day by the same office.

Bradbury told OPR that he belleved it was appropriate to withdraw the
unclassified Bybee Memo, He stated that Yoo's view of the Commander-in-Chief
powers was “not a mainstream view” and that the memorandum did not
adequately consider counter arguments, He commented that “somebody should
have exercised some adult leadership in that respect.”

Bradbury said part of the problem with Yoo's work on the Commander-in-
Chief section was his entrenched scholarly view of the lssue, He commented:

He had adeeply ingrained view of the operative principles. And to the
extent there were sources that reflect that view, he may bring them
in and cite them and use them. Butit's almost as if he could have
writter that opinion without citation to any sources. And if a court
here or a court there or a commentator here or a commentator there
takes a different view, that’s almost of secondary importance because
he had such a firmly held view of what the principles are.

* # *

In my view, there’s something to be said for not being a scholar or
professor in this job [in the OLC] . . . And taking a more practical
approach, and cne where you don’t think you know the answers
already, because you haven't got a bady of scholarly work, you know,
you've already developed on these questions. And ] just think that for
practical reasons that's healthy.
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In the days that followed, there was a great deal of discussion between
Department officials, the CIA and the White House about how to proceed., On
June 22, 2004, Comey, Goldamith, and Philbin met with reporters in a not-for-
attribution briefing session to explain that the Bybee Memo had been withdrawn.
On the same day, White House Counsel Gonzales announced at a press
conference that the Bybee Memo had been meant to “explore the limits of the legal i
landscape,” and to his knowledge had “never made it to the hands of soldiers in ;
the field, nor to the president.” He acknowledged that some of the conchisions
were “controversial” and “subject to misinterpretation.”

Goldsmith was determined to complete his replacement for the Yoo Memo
before he left the Department, and he also assigned an QLC line attorney to
prepare a replacemertt for the Byhee Memo.*® At some point during the summer,
however, it became apparent that the Yoo Memo could not be replaced by August, L
and Goldsmith decided to advance his departure date {o July 17, 2004.

On July 2, 2004, AG Asheroft and DAG Comey attended a meeting of the
NSC Principals that had been requested by the CIA to discuss the interrogation
of Janat Gul, a recently captured detainge the CIA believed was withhelding
activnable intelligence.”™ Goldsmith did not attend the meeting, hut consulted
with Ashcroft and Comey afterwards. On July 7, 2004, Goldsmith notified CIA GC i
Muller by letter that the Department approved the use of the nine techniques (all ;
but the waterboard) described in the Classified Bybee Merno, and the twenty-four
methods then approved for use by the Defense Department in the Secretary of
Defense’s April 15, 2003 memorandum. Goldsmith noted in his letter that the
approval was subject to the specific assumptions, limitations, and safeguards
described in those documents,

VT AT S 8 e pien

b Several replacement drafts for the Bybee Memo were prepared under Goldamith’s direction,
the last of which was dated July 186, 2004,

i The CIA did not provide an MFR relating to this meeting and we were unable fo determine :
from other sources who, apart from the BAG, the AG, and Muller attended., ;
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G, Case-by-Case Approvals and the Levin Memo {December 30, 2004

When Goldsmith left the Department in August 2006, Dan Levin, who was
Counselor to Attorney General Asheroft at the time, was asked to serve as Acting
AAG of OLC. Among other duties, Levin inherited the task of drafting
replacements for the Bybee Memo and the Classified Bybee Memo. In addition,
he assumed responsibility for evaluating the CIA’s pending and future requests
for authorization to use ElTs at the black sites.” :

Levin stated that when he first read the Bybee Memo, he remembered -
“having the same reaction [ think everybody who reads it has - ‘this is insane, who
wrote this?” He thought the fone was generally inappropriate and the
Commander-in-Chief and defenses sections were completely unnecessary. Levin -
thought an OLC opinion should be a carefully crafted analysis that did not engage
in hypothetical and unnecessary analysis, but the Bybee Memo fell far short of
that ideal. |

Although Goldsmith had already given the CIA written approval for the use
of BITs (with the exception of the waterboard) on Janat Gul, the subject was raised
again at a July 20, 2004 N3C Principals meeting. According to Muller’s July 30,
2004 letter to Levin, Muller asked Asheroft at that mesting to provide a written -
opinion confirming that the use of ElTs would not violate the United States
Constitution or any statuite or treaty obligation of the United States, including
Article 16 of the CAT. Ashcroft responded with a one-paragraph letter dated July -
22, 2004, to the Acting Director of the CIA, John McLaughlin, in which he
confirmed his oral advice that the EITs described in the Classified Bybee Menio, :
other than the waterboard, complied with United States law and Article 16 of the )
CAT,

R R ALt
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However, Muller also appears to have asked Asheroft for authorization to
usge the waterboard on Janat Gul. In response, in a letter to Muller dated July 22,

s Frior to the Bullet Points controversy, the ClA did not seek OLC approval to use ElTs on

new prisoriers brought into the CIA interrogation program, hut simply relied on the analysis _
provided in the Classified Bybee Memo, Aflter Goldamith disavowed the Bullet Points, hawever, the
agency appears to have sought written approval when it intanded to use ElTs.
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2004, Levin referred to the request and asked Muller for a precise definition of the
technique, noting that the CIA OIG Report had raised questions about whether
previous descriptions accurately reflected how waterboarding was being applied
in practice. In particular, Levin asked the CIA to describe any differences between
the technique as proposed to be used and the technigue described in the
Classified Bybee Memo.

On August 2, 2004, Rizzo faxed Levin a seven-page document titled
“Description of the Waterboard” and a two-page “Medical and Psychological
Assesament of Janat Gul.” In response to Levin's question about whether the
technique differed in any way from the one considered in the Classified Bybee
Memo, Rizzo wrote that “[tjhe differences are as follows”:

When a detainee is utilizing countecrmeasures to defeat the occlusion
effect of the waterboard, the interrogator may create a water seal
around the detainee’s mouth in order to create a pool of water during
the 5 to 40-second application. When the detainee attempts to
counter that pooling by swallowing the water, the interrogator must
usc a saline solution in order to preserve the detainee’s electrolyte
balance. The other change is that CIA interrogators have used
multiple applications of the waterboard for two of the three detainees
with whom the waterboard has been used. Please note that all three
of the detainees who were interrogated using the waterboard
technique are in good physioclegical and psychological health.

In his July 30, 2004 letter to Levin, Muller also asked for “a formal written
opinion addressing whether, in all the circumstances, the use of [EITs] would
violate substantive Constitutional standards, including those of the Fifth, Eighth,
and Fourteenth Amendments were they applicable to aliens detained abroad.”

At that time, the Department had advised the CIA that the CAT Article 16

standard of cruel, inhuman, and degrading treatment did not apply to the CIA

interrogation program because the activity took place outside territory subject to
United States jurisdiction. Levin told us thaf he and Ashcroft tried to convince the
CIA that they were better off relying on the jurisdictional exclusion, rather than
asking OLC to hypethetically consider whether the program would meet the
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standards of Article 16, The CIA insisted, however, and although Levin left QLC
before that question was addressed, he *thought it would be very, very hard to -
conclude that it didn't viclate the cruel, inhuman and degrading [standard)], at
least unless you came up with an argument for how it meant something different
than [what it would mean if applied] to a United States citizen in New York.”®

Levin and other QLC attorneys met with CTC officers on August 4, 2004, o
and requested additional information about the waterboarding procedure. CTC
Associate General Cournsel {{s)I()s @ responded by fax the next day, noting
some of the time limitations that the CIA had placed on the use of the waterboard. -

At some point in the process, Levin had himsell subjected to the waterboard
technique {and the other EITs, with the exception of sleep deprivation) by CIA -G
interrogators. He explained his reason for doing so as follows:

Levin also asked the CIA for information about how the sleep deprivation ;
technigue was administered. He told us that he was surprised to learn that no
one at QLC had previously asked the CIA about the methods used to keep -
prisoners awake for such extended periods, which was an aspect of the technique E
that he considered highly relevant to analyzing its effect.” He learned that :
detaineces were typically shackled in a standing position, naked except for a _t
diaper, with their hands handcuffed at head level to a chain bolted to the ceiling.

v6 That guestion was eventually addressed by Bradbury in the Article 16 Memo, which :
concluded that thirteen CIA BTy, including the waterboard, sleep deprivation and forced nudity,
did not “viclate the substarntive standards applicable to the United States under Article 16 . ., "
Article 16 Memo at 3940,

i Similarly, none of the CLC lawyers who worked on the Clasgified Bybee Ménmo appears to -
have asked the CIA how prisaners were induced to maintain stress positions such as “wall
-gtanding.”
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In some cases, & prisoner’s hands would be shackled above the head for more
than two hours at & time. CIA personnel were expected to meonitor the subjects
to ensure that they carried all their weight on their feet, rather than hanging from
the chains, which could result in injuries. In some cases, a prisoner would be
shackled in & seated position  a smalt stool go that he had to stay awake to keep
his balance.

Levin approved the CIA's request to use the waterboard in a letter to Rizzo
dated August 6, 2004. Levin wrote to “confirm our advice that, although it is a
close and difficult question, the use of the waterhoard technique in the
contemplated interrogation of Janat Gul . . . would not viglate any United States
statute, including [the torture statute], nor would it violate the United States
Constitution orany treaty obligation of the United States.”® Levin noted that OLC
would subsequeritly provide a legal opinion that explained the basis for his
conclusion, and listed certain conditions and assumptions to the approval, which
he noted were “consistent with the [Classified Bybee Memo] and with the previous
uses of the technique, as they have bheen described to us.®®

v8 Although Levin concluded thai use of the waterbourd was lawful, the waterboard was
reporfedly never used on Janat Gul. :

e The cenditions of Levin’s approval were: {1 the use of the technique would conform to the
description in Rizze's August 2, 2004 letter; {2} a physician and psychologist would approve the
use of the techmique before ench session, would be present for the session, and would have the
authority to stop the session at any time; {3} there would be no material change in the subject’s
medical and psychoiogical condition as deseribed in the altachment to Rizzo's letter, with 1o mew
medical or paychologicel contraindications; and (4} consistent with the description in the Classified
Bybee Memo, the technigue wonld be administered during a thirty-day peried, would be used on
no more than fifteen days during that peried, would be applied no more than twice on any given
day, and the sulject would he watzrboarded ne more than a total of twenty minutes each day.
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At the time, Levin planned to issue a replacement for the Classified Bybee
Memo, and OLC’s files show that he prepared several drafts in August and
September 2004, which were circulated to four ather OLC attorneys, including
Bradbury, who was read into the interrogation program around that time,'®

On August 23, 2004, the CIA asked for authorization to use our additional
ElTs on Janat Gul. Levin responded on August 26, 2004, granting DOJ
authorization subject to the standard conditions and assumptions.

On August 11, 2004, CTC Attorney[@l&¥ sent Levin brief biographies of “four
al-Qaida high-value individuals whom we expect to capture or who are already in
the custody of (MR and noted that they would be
requesting authorization to usc EITs {other than the waterboard) on those
individuals.'¥ On September 5, 2004@ submitted reqguests for one of the
detainees, and Levin provided written authorization to use ElTs other than the
waterboard the next day, On September 19, 20@4,@@&31{36. for authorization
to use EITs other than the waterboard on another detainee, Sharif al-Masri.
Levin’s letter granting authorization was dated September 20, 2004,

Levin contitived to work on a replacement for the Classified Bybee Memo,
and in late September 2004, he asked CIA attorney ({3 for more information
about the administration of the following EITs: nudity, water dousing, sleep

deprivation, and the waterboard. mesponded onn October 12, 2004,

On Octeber 18, 2004, § sent Levin a 28-page document, entitled
“OMS [CIA Office of Medical Services] Ghuidelines on Medical and Psychological
Support to Detainee Rendition, Interrogation, and Detention,” dated May 17, 2004

100 The six BEITs under consideration in the Levin drafts were distary manipulation, nudify,
abduminal slap, walker dousing, slepp deprivation, and the waterboard., The Levin drafts we
reviewad concluded that the use of thoss technigues, subject to limitations and protections
described by the CIA, would not constifute torture within the meaning of the torturs statute,

t The four detainees were Abu Faraj, Hamza Rabi’a, Abu Talhs, and Ahmed Ghailani,
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{OMS Guidelines).
waterboard:

at document included the following observations about the

This is by far the most traumatic of the enhanced interrogation
techniques . . . . SERE trainees usually have only a single exposure
to this technique, and never more than two . . ..

While SERE trainers believe that trainees are unable toc maintain
psychological resistance to the waterboard, our experience was
otherwise. Some subjects unguestionably can withstand a large
number of applications, with no immediately discernable cumulative
impact bevond their strong aversion to the experience. Whether the
waterboard offers a more effective alternative to sleep deprivation
and/or stress positions, or is an effective supplement to these
fechnigues is not vet known.,

OMS Guidelines at 15,

On October 22, 2004, (S responded by letter to two questions Levin
had raised in an October 18, 2004 meeting. In his l-ettcr,Mtold Levin that

he could share drafts of his replacement for the Classified Bybee Memo with Legal
Adviser Will H. Taft, 1V, at the State Department and with General Counsel
William J. Haynes, II, and Assistant General Counsel Eleana Davidson at the
Deferise Department.'” {SIC)I o150 provided additional information about the
sleep deprivation and water flicking RITs,

At some point that fall, Comey directed Levin to focus on a replacement for
the unclassified Bybee Memo, which he wanted completed by the end of the year.
In late November or early December 2004, Levin started working on the
unclassified replacement memorandum. Principal Deputy AAG Bradbury
prepared an initial draft, using the last draft created under Goldsmith’s
supervigion as a starting point. As the drafting progressed, Goldsmith's draft was

a2 Levin told us that he got “two rounds of very detailed excellent comrents” from the State
Department on his classified draft,
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changed significantly. Virtually all of OLC’s attorneys and deputies were included
in the review process, and Levin also sought comments from the Criminal
Division, Solicitor General Paul Clernent, Philbin, Comey, the White House
Counsel’s Office, the State Department, the CIA, and the Defense Department.

The Levin Memo deleted the Bybee Memo’s discuasion of the Commander-
in-Chief power because Levin believed it was unngcessary to the analysis, and
because Levin considered it to be an ¢normously complicated gquestion that could
not be addressed in the abstract. Levin also deleted the discussion of possible
defenses, which he believed was unnecessary and some of which he considered
1o be clearly wrong.

Levin modified the discussion of specific intent, which he also believed to
be wrong. As presented in the Bybee Memo, Levin thought the section “suggested
that if I it you on the head with a . . . haunmer, even though I know it's going to
cause specific pain, if the reason I'm deing it is to get you to talk rather than to
cause pain, 'm not viclating the statute. [ think that’s just ridiculous.”

Levin also changed the discussion of “severe mental or physical pain or
guffering” by withdrawing and criticizing the Bybee Memeo’s conclusion that
“severe pain” under the torture statute must be the equivalent of pain resulting
from organ failure or death, As he recalled, only Patrick Philbin defended the
previous analysis, and he told us that the two of them had “spirited discussions”
on the subject. Levin disagreed with Philbin in the end, and crmcxzed that
argument in the final draft.'®

The Levin Memo was signed on December 34, 2004, and was posted on the
OLC website; Levin continued working on a replacement for the Classified Bybee
Memao.

e Levin told us ihat he was unaware that Philbin was the “second depuiy” on the Bybee
Memo. InaDecember 21, 2004 email to Levin, Philbin argued that the eriticism was not “entirely
fair to the authors” of the Bybes Meme because the health benefit statutes could shed lighton a
“lay person’s understanding of what kind of pain would be associated with” death, organ failure,
or foss of bodily function,
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On December 30, 2004, (DICIIM provided Levin a copy of a 20-page
document entitled “Background Paper on CIA's Combined Use of Interrogation
Techniques.” On January 4, 2003, sent Levin a four-page summary of
twenty-eight detainees who had experienced sleep deprivation in the CIA
interrogation program. On January 15, 2005, (sHE)R scnt Levin an updated
copy {December 2004) of the OMS Guidelines and provided coraments on portions
of Levin’s January 8, 2005 replacement draft of the Classified Bybee Memo.'®*

Levin told us that after Gornzales hecarme Attorney General, he asked Lavin
to take over Bellinger’s job as legal adviser to the NSC, Levin was not interested
in the job, but Gonzales, the new National Security Advisor, Stephen Hadley, and
White House Counsel Harriet Miers all urged him to take the position. Levin
accepted the job, but once he got there, found he had “nothing to do.” After about
a month, he asked {or permission to leave, and returned to private practice.

In describing hiz work on the issue of ElITs, Levin said the CIA never
pressured him. Rather, he said it only “made clear that they thought it was
important,” but that “their view was you guys tell us what’s legal or not.” He
stated, however, that the “White House pressed” him on these issues. He
commented: “f mean, a part of their job is to push, you know, and push as far as
you can. Hopefully, not push in a ridiculous way, but they want to make sure
you're not leaving any executive power on the table.”

Los All of Levin’s drafts that we saw i OLC’s files concluded that the uge of EITs as described
by the CIA was lawfol.
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H. The Bradbury Memos

When Levin left the Department in early February 2008, Bradbury became
OLC’s Acting AAG.'® Bradbury continued to work on a replacement for the ;
Classified Bybee Memo, as well as a second classified memorandum that ‘
considered the legality of the combined use of EITs.'®

Bradburyb pomt of contact at the CIA for these memoranda was CTC ¢
R vith occasional input from CTC attorney ({56 RS-

Correspondence from [(YIEJEN to Bradbury indicates that the CIA prcwded its -

comments on the Combined Techniques Memo to OLC on March 1, 2005. :

In a CIA memorandum dated March 2, 2005, [((CIE responded o a :
previous request from Bradbury for & summary of the information the CIA had
obtained through the use of EITs. The memorandum, captioned “Memorandum ) ;
for Steven G, Bradbury, Principal Deputy Assistant Attorney General, Office of |
Legal Counsel, from [{sH{E) Bl Bl -:a! Group, DX
Counterterrorist Center, Re: Effectiveness of the CIA Counierintelligence - i
Interrogation Techniques (March 2, 2003} (the ClA Effectiveness Memo}, was cited
by Bradbury in the Article 16 Memo and the 2007 Bradbury Memo, discussed F—.
below,

Bradbury told us that he had several communications with the CIA medical
staff, psychologists, and interrogators about the effects of EITs. At the time, only
three prisoners had been subjected to waterboarding, but approximately thirty
individuals had undergone some form of sleep deprivation, and three had been
subjected te lengthy sleep deprivation.

105 Bradbury was Acting AAQ from February 5 to February 14, 200%. He then reverted to
Prinicipal Dleputy AAG, but nto acting AAG was appointed. He agamn became Acting AAG inJune
2005, when his nomination to the position of AAG was submifted to the Senate, until April 27,
2007, when his time as AAG expired without Senate action on hiz nomination. He again reverted
ty the position of Principal Deputy AAG, but, againy, no acting AAG was appointed,

o Levin started working on the combined techniques memorandum before he left the
Departument, but was unable to compilete it before his departure,
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On April 22, 2005, Bradbury received a four-page fax {rom [ providing
additional information about how sleep deprivation and the waterboard would be
administered to CIA priseners,

Bradbury circulated drafts of his memoranda widely within the Department.
Both the Office of the Attorney General {OAG) and the Office of the Deputy
Attorney Qeneral [ODAG) reviewed drafts, as did lawyers from the Department’s
National Security Division and the Criminal Division, John Bellinger at the State
Department and Dan Levin, then at the N8C, were also included in the process.
As discussed below, DAG Comey volced no objections to the 2005 Bradbury
Memao, but requested changes in the Combined Technigques Memo, which were not
made, Former AAG Levin told us that he passed along comiments on the Article
16 Memo to Bradbury, but that he does not remember sesing a final draft of the
document.'?”

1, The 2005 Bradbury Memo {(May 10, 200%5)

The 2008 Bradbury Memo was one of two May 10, 2005 memoranda written
to replace the Classified Bybee Memo.'® The 2005 Bradbury Memo considered
whether the use of thirteen specific EITs by the CIA would be “consistent with the
federal statutory prohibition on torture” and conchuded that, "although extended
sleep deprivation and use of the waterboard present more substantial questions

. . none of these [ElTs], considersd individually, would violate” the toriure
statute,

The 2005 Bradbury Memo concluded that the use of the following EiTs, as
proposed by the CIA, would be lawful: (1) dietary manipulation; (2} nudity; (3)
attention grasp; [(4) walling; (5) facial hold; (6) facial slap or insult slap; (7]
abdominal slap; (8] cramped confinement; (9} wall standing; (10) stress positions;
{11) water dousing; (12) sleep deprivation {more than 48 hours); and {13) the

w Bradbury told us, however, that hie remembers personally delivering a copy of the signed
Article 16 Memo to Levin in bis office at the NSC.

o8 The 2008 Bradbury Memo noted that it superseded the Classified Bybee Memo, but added
that it “confirms the conclusion of {the Classified Bybee Memo] that the use of these technigues
on a particular high velue al Qaeda detainee, subject to the Hmitations imposed herein, would not
viclate {the tormure statute].” 2005 Bradbury Memo at 6, n.9.
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waterboard. Each technique was described in the memorandum, along with the
restrictions and safeguards the CIA had represented would be implemented with - i
thelr use.

The memorandum noted at the outset that the CIA had represented that
ElTs would only be used on “High Value Detainees.” Those individuals were
defined by the CIA as (1) senior mmembers of al Qaeda or an associated group; {2}
who have knowledge of imminent terrorist threats against the Ustited States or
who have had direct involvement in planning such terrorist actions; and (3} who i
would constitute a clear and continuing threat to the United States or its aliies if —-
released. 2008 Bradbury Memo at 6,

Following a general discussion of the torture statute, the 2005 Bradbury -
Memo considered whether each individual techunique would cause “severe physical
or mental pain or suffering.” As a preliminary matier, the memorandum noted o
that the EITs were developed from SERE training, and recited some of the same
statistics regarding the effect of EITs on trainees that had appeared in the
Classified Bybee Memo to support the conclusion that SERE ElTs did not result
in prolonged mental harm, 2005 Bradbury Memo at 29, n.33; Classified Bybee
Memo at 5. Although the 2005 Bradbury Memo prefaced its discussion with the
qualifying statement, “fully recognizing the limitations of reliance on this —
experience,” it did not directly address the followmé, concern, prevmusly noted by
ClA's Office of Technical Service [(S)[S)IESSs '

[W]hile the [EITs] are administered to student volunteers in the U.8.
in a harmless way, with no measurable impact on the psyche of the |
volunteer, we do not believe we can assure the same here for a man '
forced through ihese processes and who will be made to believe this
is the future course of the remainder of his life, o

OTS Memorandum {July 24, 2002},

In evaluating the legality of the first eleven techniques, the memorandum
conciuded that those EITs clearly did not rise to the level of “severe mental pain
or suffering.” The memorandum then turned to the two rérnaining techniques -
sleep deprivation and waterboarding,
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The discussion of sleep deprivation noted that the Classified Bybee Memo
had failed to “consider the potential for physical pain or suffering resulting from
the shackling used to keep detainees awake or any impact from the diapering of
the detainee” or the possibility of severe physical suffering unaccompanied by
severe physical pain. The 2008 Bradbury Memao peinted to information provided
by CIA OMS that “shackling of detainees {s not designed to and dees not result in
significant physical pain,” reviewed the OMS monitoring procedures, and
concluded that “shackling cannot be expected to result in severe physical pain”
and that “its authorized wuse by adequately trained interrogators could not
reasonably be considered specifically intended to do so.” 2005 Bradbury Memo
at 37, The memoerandurm also cited OMS data and three books on the physiology
of sleep and concluded that sleep deprivation did not result in any physical pain,
Id. at 36.

On the question of whether sleep deprivation caused severe physical
sullering, the 2005 Bradbwy Memo noted that, “[ajlthough if is a2 more
substantial .question,” it “would not be expected to cause ‘severe physical
suffering.” Id. at 37. The memorandum acknowledged that, for some individuals,
the technique could result in “prolonged fatigue, . . . impairment to coordinated
body movement, difficulty with speech, nausea, and blurred vision,” and
conchuded that this could constitute “substantial physical distress,” Id. at 37-38.
However, because CIA OMS “will intervene to alter or stop” the technique if it
“concludes in its medical judgment that the detainee is or may be experiencing
extreme physical distress,” the 2003 Bradbury Memo found that sleep deprivation
“would not be expected to and could not reasonably be considered specificaily
intended to cause severe physical suffering in viclation of” the torture statute. Id.
ai 39-39. Relying on simgilar assurances from CIA OMS, and on one medical text,
the 20035 Bradbury Memo also concluded that sleep deprivation would not cause
“severe mental pain or suffering” within the meaning of the torture statute. Id at
39-490.

With respect to the waterboard, the 2003 Bradbury Memo noted that the
“panic associated with the feeling of drowning could undoubtedly be significant”
and that “/tihere may be few more frightening experiences than feeling that one
is unable to breathe.” Id at42. However, the memorandum noted that, according
to OMS, the technique was not physically painful, and that it had been
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administerad to thousands of trainess in the SERE program.'® K. Furthermore,
“the CIA has previously used the waterboard repeatedly on two detainees, and, as
far as can be determined, these detainees did not experience physical pain, .. ”
Id. Accordingly, “the authorized use of the waterboard by adequately trained
interrogators could not reasonably be considered specifically intended to cause
‘severe physical pain.™ Id. at 42-43.

The 2003 Bradbury Memo also conchuded that the waterboard did notcause
“severe physical suffering” because any unpleasant sensations caused by the
techrique woutld cease once it was discontinued. Because each application would
be limited to forty seconds, the memorandum reasoned, any resulting physical
distress “would not be expected to have the duration required to amount to severe
physical suffering.” Id!'"°

The 2005 Bradbury Memo commented that the “most substantial question”
raised by the waterboard related to the statutory definition of “severe mental pain
or suffering.” Noting that an act must produce “prolonged mental harm” to violate
the statute, the memorandum again cited the experience of the SERE program
and the CIA's experience in waterboarding three detainees to conclude that “the
authorized use of the waterboard by adequately trained interrogators could not
reasonably be considered specifically intended to cause ‘prolonged mental hare.™
I, at 44.

The 2005 Bradbury Memo referred, in a footnote, to the CIA OIG Report's
findings regarding the CIA’s previous use of the waterboard, where the OIG had
highlighted the lack of training, ifnproper administration, misrepresentation of

o The 2005 Bradbury Memo acknowledged that most SERE trainees experienced the
technique only once, or twice at most, whereas the CIA program Invelved multiple applications,
and that "SERFE trainees know it ig part of a training program,” that it will last “only a short time,”
and that “they will not be significantly harmed by the training.” 20035 Bradbury Memo at &,

i The 20035 Bradbury Memo stated in its initial pavagraph that it had incorporated the Levin
Memao's general analysis of the torture statute by reference, The Levin Memo, citing dictionary
defiriitions of sulfering as & “state” or “condition,” concluded that “severe physical suffering” was
“physteal distress that 18 ‘severe’ congidering its intensity end duration or persistence [and notj
merely mild or transitory.” Levin Menio at 12,
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expertise, and divergence from the SERE model in the CIA interrogation program.
The 2005 Bradbury Memo stated that

we have carefully considered the [CIA QIG Report] and have
discussed it with OMS personnel, As noted, OMS input has resulted
in a number of changes in the application of the wafterboard,
including limits on the frequency and cumulative use of the
technique,

Id, at 41, n_.Sl.

Thus, “assuming adherence to the strict limitations” and “careful medical
monitoring,” the 2009 Bradbury Memo concluded that “the authorized use of the
waterboard by adequately trained interrogators and other team members could
not reasonably be considered specifically intended to cause severe physical or
mental pain or suffering and thus would not violate” the torture statute, Id at 45,

2. The Combined Techniques Memo (May 10, 2005)

The Combined Technigues Memo began by briefly recapping the 2005
Bradbury Memo’s conclusions, and stated that it would analyze whether the
combined effects of the authorized EITs could render a prisoner unusually
susceptible to physical or mental pain or suffering, and whether the combined,
cumulative effact of the EITs could result in an increased level of pain or suffering,.
The memorandum outlined the phases, conditions, and progression of a
“prototypical” CIA interrogation, based upon the “Background Paper on ClA’s
Combined Use of Interrogation Technigques” that the CIA had sent to Levin on
December 30, 2004 [CIA Background Paper). The Combined Techniques Memo
noted that the waterboard would be used only in certain imited circumstances,
and that it may be used irt combination with only two ElTs: dietary manipulation
and slesp deprivation.*!

& The Combined Techniques Memo noted that the waterboard must be used in combination
with dietary manipulation, *becauge a fluid diet recuces the risks of the technique.” Combined
Techniques Memo at 16, Accerding to the CIA OMS3 Guidelines, a liguid dist is imposed because
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The memorandum classified ElTs Into three categories based on their
purpose. The first category, referred to as “conditioning techniques” was designed

“to bring the detainee to ‘a baseline, dependent state’. . . demonstratfing) . . . ‘that
he has no contrel over basic human needs . . . .7 Combined Techniques Memo

at 5 {quoting ClA Background Paper at 5}, The ElTs incladed in this category were
forced nudity, sleep deprivation, and dietary manipulation. Jd.

Techniques in the second category, clagsified as “corrective techniques,” are
those that require physical action by the interrogator, and which “are used
principally to correct, startle, or . . . achieve another enabling objective with the
detainee.” Id. {{uoting CIA Background Paper at 3). This category includes the
insult slap, the abdominal slap, the facial hold, and the attention grasp.

The third category, “coercive technigues,” includes walling, water dousing,
stress positions, wall standing, and cramped confinement. Their use “places the
detainee in more physical and psychological stress,” Jd. at 5-6 {quoting CIA
Background Paper at 7)1

The memorandum then examined whether the combined use of EITs would
result in severe physical pain, severe physical suffering, or severe mental pain or
suffering. With respectto severe physical pain, the memorandum noted that some
of the EITs did not cause any physical pain, and that none of them used
individually caused “pain that even approaches the ‘severe’ level required to viclate
the [torture] statute . . . .” The memorandum concluded that the combined use
of the EITs therefore “could not reasonably be considered specifically intended to

. reach that level.,” Combined Techniques Memo at 11-12. Acknowledging that
some individuals might be more susceptible to pain, or that sleep deprivation
might make some detainees more susceptible to pain, the memorandum described
the medical and psychological monitoring procedures that CIA OMS had

“vomiting may be associated with [waterboard] sessions.” December 2004 OMS Guidelines at 18.

114 The waterboard, which was not disguased in the CIA Background Paper or in this section
of the Combined Techniques Memo, is ancther coervive technique, and “is generally considered fo
be ‘the most waumatic of the enhanced interrogation technigues . . . " Article 16 Memo at 15
{quoting CIA OMS Guidelines at 17},
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represented would be in place for sach interrogation session, and obgerved that
interrogation team members were required to stop an interrogation if “their
observations indicate a detainee is at risk of experiencing severe physical pain .
o I, at 14, The memorandum noted that such procedures were “essential to
our advice.” fd. Thus, the memorandum concluded that the combined use of BITs,
as described by the CIA, “would not reascnably be expected by the interrogaters
to result in severe physical pain.” Id.

Turning to “severe physical suffering,” the Combined Techniques Memao
neted that extended sleep deprivation uged alone could cause “physical distress
it some cases” and that the CIA’s limitations and safeguards were therefore
important to ensure that it did not causge severe physical suffering. However, it
noted that its combined use with other ElTs did not cause “severe physical pain,”
but only increased, “over a short time, the discomliort that a detainee subjected
to sleep deprivation experiences,” After citing two TVPA cases that described
extremely brutal conduct (such as beatings) as torture, the memorandum opined
that “we believe that the combination of techniques in question here would not be
‘extreme and outrageous’ and thus would not reach the high bar established by
Congress” in the torture statute, Id, at 15,

Neoting that sleep deprivation could reduce a subject’s tolerance for pain,
and that it might therefore increase physical suffering, the memorandum
shserved:

[Ylou have informed us that the interrogation techniques at issue
would not be used during a course of extended sleep deprivation with
such frequency and infensity as to induce in the detainee a persigtent
condition of extreme physical distress such as may constitute ‘severe
physical suffering’ within the meaning of [the torture statute.]

Id. at 16. In light of the CIA’s monitoring procedurs, the memorandurnm asserted
that the use of sleep deprivation would be discontinued if OMS3 personnel saw
indications that it was inducing severe physical suffering.

With respect to the waterboard, the memorandum pointed to the 2005
Bradbury Memo, which concluded that the technique resulted in relatively short
periods of physical distress. Because “nothing in the hiterature or experience”
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suggested that sleep deprivation would “exacerbate any harmiul effects of the
waterboard,” or that it would prolong the distress of being waterboarded, or that
the waterboard would prolong the effects of sleep deprivation, the Combined
Techniques Memo concluded that the combined use of the waterboard, sleep
deprivation, and dietary manipulation “could net reasonably be considered
specifically intended {0 cause severe physical suffering within the meaning of the
torture statute, Id, at 16-17,

The memorandum then considered whether the combined uae of EITs would
result in severe mental pain or suffering. Citing past experience from the CIA
detention program, the memorandum concluded that there was no medical
evidence that sleep deprivation or waterboarding would cause “prolonged mental
harm,” or that the combined use of any of the other technigues would do so.
Again stressing the importance of CIA monitoring and assuming that OMS
personnel would intervene if necessary, the memorandurn conchided that the
combined use of EITs would not result in “severe mental pain or suffering. “ Id. at
19,

In its concluding paragraph, the Combined Technigques Memo cited “the
experience from past interrogations, the judgment of medical and psychological
personnel, and the interrogation team’s diligent monitoring of the effects” of EITs,
and opined that the authorized combined use of these [thirteen] specific
technigues by adequately trained interrogators would not viclate the iorbure
statute. Id.

Philbin told us that he had two major concerns with the Combined Effects
Memo and that he told the ODAG that he could not agree with its analysis or
canclusion. Philbin said that, as a result of the CIA OIG investigation, significant
new information had become available, Philbin noted in his written response;

For example, it had not been known in 2002 that detainees were kept
irs diapers, potentially for days at a time. It had also not been known
that detainees were kept awake by shackling their hands to the
ceiling. . . . Similarly, dietary manipulation and water dousing had
not been described to OLC in 2002 and were not even considered in

- 140 -
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the Classified Bybee Memo. All of these factors combined to create
a picture of the interrogation process that was quite different from the i
one presented in 2002, [

Philbin Response at 14.

Philbin was also concerned that, under the new reading of the law under the !
Levin Memo (OLC’s determination that, in referring to “severe physical . . . pain
or suffering,” the torture statute was referring to distinct concepts of “pain” or
“suffering,” and that if either were inflicted with the necessary intent, a violation
could be established), he could not agree with the Combined Techniques Memo
that the use of all of the specified practices, taken together, would not violate the
statute. Id. at 13. Philbin believed.that the Combined Effects Memo did not
adequately deal with the category of “severe physical suffering.” Philbin told OPR:

{I] did not think the memo provided a sufficient analysis to conclude ;
that depriving a person of sieep for days on end while keeping him
shackled to the ceiling in a diaper and at the same time using other ‘
techniques on him would not cross the line into producing “severe
physical suffering.”

Id. at 15. Philbin said he recommended to former DAG Comey that Comey should
not concur in the Bradbury Combined Effects Memo. i

Former DAG Comey told us that he reviewed and approved the 2005
Bradbury Memo, which found the CIA’s proposed use of thirteen ElTs, including
forced nudity, extended sleep deprivation, and the waterboard to be lawful, but
that, after he reviewed the Combined Techniques Memo, he argued that the
Combined Techniiques Memo should not be issued as written. His main concern
was that the memorandum was theoretical and not tied to a request for the use
of specific technigues on a specific detainee. Comey believed it was irresponsible ¢
to give legal advice about the combined effects of technigques in the abstract. : i

In an email to ODAG Chief of Staff Chuck Rosenberg dated April 27, 2005,
Comey recounted a meeting on April 27, 2003 with Philbin, Bradbury, and AG
Gonzales in which Comey expressed his concerns about the memorandum.

{

0)(1), (0)(3).
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Comey wrote:

The AG explained that he was under great pressure from the Vice
President to complete both memos, and that the President had even
raised it last week, apparently at the VP's request and the AG had T
promised they would be ready early this week. He added that the VP
kept telling him “we are getting killed or the Hill.” {(Patrick [Fhilbin]
had previously expressed that Steve [Bradbury] was getting constant
similar pressure from Harriet Miers and David Addington to produce
the opinions. Parenthetically, I have previpusly expressed my worry —
that having Steve as “Acting” — and wanting the job - would make

him susceptible to just this kind of pressure }'™?

DG LI R o e

After receiving a new draft of the Combined Techniques Memorandum, %
Comey met with Gonzales ont April 26, 2005, and urged him o delay issuance of
the memorandiim. Comey believed that the AG had agreed with him, and Comey
instructed Philbin to stop OLC from issuing it, In the April 27 email to Rosenberg,

R TS

eriarmenm 0 e _rmy

Li Bradbury told us that Comey's concern that he was susceptible to prassure because he was
seeking the President’s nomination to be AAG of OLC was iIncorrsct. Bradbury asserted that the
President’s formal approval of his nomination eccurred in early to mid-Aprit 2003, prior to Comey's
email. We were unable to confirm this date. In addition, we were unable to ascertain if any —
pressure was applied (1o Bradbury prier to the date of his formal nomination.

L AR TTR L adl £HEN ham

In the email, Comey also shared concerns expressed by Philbin aboul whether the
memorandum’y analysis of combined technigues and "severs physical suffering” was adequate.
tHe wrote that Philbin had told him that Philbin had repeatedly marked up drafts to highlight the
inadequacy of the analysis, only to have his comments ignored. Hewever, Bradbury told us that
Philbin’s concerns cenfered on the Combined Technipue Memo's conclusion, identical to that of —
the Levin Memeo, that “severs physical suffering” was a separate concept froam “severe physical
pain.” Philbin reportedly urged Bradbury te adoept the more permissive view of the Classified Bybee
Memo, which had concluded that there was no difference between severs physical pain aud severe
physical suffering, Bradbury told us that he responded to Philbin's eomments by expanding the
discussion of severe physical suffering and by further refining the memorandum’s analysis,
although he did not change his ultimate conclusion that “pain” and “suffering” were distinct
concepts. -
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Comey stated that Philbin reported back that he had spoken to Bradbury, who
“seemed ‘relieved’ that [DOJ] would not be sending out” the memorandum.'*

Camey also wrote in the April 27 email that the AG had visited the White
House that day and “the AG's instructions were that the second opinion was to be
finalized by Friday, with whatever changes we thought appropriate.”

Philbinn told OPR that his advice to Comey that he not concur in the
Combined Effects Memo was “certainly not welcome to the White House or the
QAG.” According to Philbin, in November 2004, he had a private conversation
with Addington, who told him that, based on his participation in the withdrawal
of Yoo's N8A opinion and the withdrawal of the Bybee Memo, Addington believed
that Phithin had violated his oath to upheld, protect, and defend the Constitution
of the United States. Addington told Philbin that he would prevent Philbin from
receiving any advancement to another job in the government and that he believed
that it would be better for Philbin to resign immediately and return to private
practice,''?

In an email dated April 28, 2005 to Rosenberg, Comey recounted a
telephone call he had with Ted Ullyot, Gonzaleg’ Chief of Staff, about the imminent
wauance of the Combined Technigues Memo, Ullyot had informed Comey that the
memorandum was likely to be issued the next day and that he was aware of

Hi Bradbury told us that he mistakerly underatood the instruction to mean that a joint
decision had been reached by Gonzales and Comey in consullation with the White House and
possibly the CIA, which weuld involve only a short delay in the issuance of the opinion. According
to Bradbury, when he learned that the instruction came from Comey alone and that Comey
believed the Combined Techniques Mema should not he issued, he did not congider that to be an
anceptable option,

1 Phitbin told OPR that, in the Swmmer of 2005, then Solicitor General Paul Clement chose
Fhilbin to be the Principal Deputy Solicitor General, AG Gonzales had agreed, and the proposal was
sent to the White House personnel office for approval. According to Philbin, Addington strenuously
abjected to Philbin’s appointment and Vice President Cheney personally called AG Gonzales to ask
him to recongider., AG Gonzales agreed and told Philbin that he had decided that Phiibin would
notreceive the job inorder to maintain good relations with the White House, Philbin told OPR that
he told AG Guonzales that he should have defended him, and AG (Gonzales responded that Philbin
should resign i he felt that way, Philhin then resigned and returned to private practice,
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Comey’s concerns about the prospactive nature of the opinion. Comey wrote in
the email to Rosenberg:

I responded by telling him that was a small slice of my concerns,
which [ then laid out in detail, just as | had for the AG. I told him
that this opinion would come back to haunt the AG and DOJ and
urged him not to allow it. . . . [ iold him that the people who were
applying pressure now would not be here when the shit hit the fan.
Rather, they would simply say they had only asked for an opinion.
It would be Alberto Gonzales in the bullseye, I told him that my job
was to pratect the Department and the AG and that | could not agree
to this because it was wrong.!®

Comey further commented in the email:

Anvhow, that's where we are, [t leaves me feeling sad for the
Departmerit and the AG. 1 don’t know what more is to be dane, given
that I have siready submitted my resignation. [ just hope that when
all of this comes out, this institution doesn't take the hit, but rather
the hit is taken by those individuale who occtpied positions at OLC
and OAG and were too weak to stand up for the principles that
undergird the rest of this great institution,' '

Comey told us that there was significant pressure on OLC and the
Department from the White House, particularly Vice Presideut Cheney and his
staff. Comey said that no one was ever specific about what end result was
wanted, but that one would have to *be an idiot not to know what was wanted.”
Comey said that, in his opinion, Bradbury knew that “if he rendered an opinion

e In an April 27, 2005, email to Rosenberg, Comey stated that the AG bad instructed that
whatever changes were appropriate should be made, but that the miemorandum had to be issued
by Friday {two days later). Asked if this was an indication that the AG was flexible on the results
of the memorandum, Comey answered that it was not. He stated: *This was a way of giving
process but {n a way that foreclosed real input” because time was too short.

i Cormey told us that he wrote the emails to Rasenberg to memorialize what he considered
to be a very important and serious situation. Resenberg recommended to Comey that he write the
emails in order to have a written record of the matter in the Department computer system.
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that shut down cr hobbled the [interrogation] program,” the Vice President and
Addington would be “furious.™!® Comey added that people in the Department
leadership believed that Levin had not “delivered” on the interrogation program
and the result was that Levin was not made OQLC AAG."®

(1), (£)(3)

C

We asked Bradbury about Comey’s objections, He told us that he felt OLC
would have been giving incomplete legal advice if it addressed the use of individual
techniques without also considering their combined use. He understood Comey’s
concerns to be over the “optics” of the memorandum, and recalled that Comey
asked rhetorically how it would look if the memorandum were made public.
Bradbury concluded that Comey’s disagreement was a “policy” one and argued
that the memerandum should be issued to avoid an Incomplete analysis of the
issues. Bradbury said he believed that Gonzales considered both arguments and
made a decision to go forward.

Bradbury algo told us that he neither felt nor received any pressure from the
White House Counsel’s Office, the Qffice of the Vice President, the NSC, the ClA,
or the AGYs Office as to the ouicome of his opinionyg concerning the legality of the
ClA interrogation program. He acknowledged that there was time pressure to
complete the memoranda, and stated that he believed Comey's comments reflect
a confusion between time pressure, which was not at all unusual at OLC, and
pressure to reach a certain resuilt, which he vehemently denied was present,
Bradbury also strongly denied that his nomination as AAG in any way depended
on his finding that the CIA interrogation program was lawful. Bradbury added
that, although his nomination was not forwarded fo the SBenate until June 23,
2005, as noted above, the President had approved his nomination by early to mid-
April 2005.

3. The Article 16 Memo by Bradbury (May 30, 2005)

As noted above, QLC’s irmitial advice to the CIA about the CAT Article 16
prohibition of “cruel, inhuman or degrading treatment or punishment,” was that
Article 16 did not, by its terms, apply to conduct outside United States territory.

138 Comey Interview, February 24, 2009,

L% Ia.
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However, the CIA {and, aceording to Bradbury, the NSC Principals) insisted that
OLC also examine whether the use of EITs would viclate Article 16 if the
geographic limitations did not apply.

Article 16 of the CAT required each party to the treaty to “undertake to
prevent in any territory under iis jurisdiction other acts of cruel, inhuman or
degrading treatment or punishment which do not amount te terture” as defined
under the treaty “when such acts are committed by or at the instigation of or with
the consent or acquiescence of a public official, . . .7

The memorandum began with an overview of the CIA interrogation program
and the guidelines, safeguards, and limitations attached to the use of EITs by the
agency. The interrogations of Abu Zubaydah, KSM, Hassan Ghul, and Al-Nashiri
were briefly described and were cited as examples of the type of prisoner that
would be subjected to ElTs,

A brief discussion of the effectiveness of the interrogation program followed,
based upom: the CIA Effectiveness Memo; the CIA OlG Report; and a faxed
memorandum from [{sJC) IREESEEINNE Chicf, Legal Group, DCI Counterterrorist
Center, titled Briefing Notes on the Value of Detainee Reporfing {April 15, 2008).
The Article 16 Merno concluded, based primarily on the Effectivenscss Memao, that
the use of EITs had produced critical information, including “specific, actionable

intelligence.” Article 16 Memo at 10.

Next, the Article 16 Memo described the three categories of EiTs and the
thirteen specific EITs under consideratiory; {1) conditioning techniques {nudity,
dietary rnanipulation, and sleep deprivation); {2) corrective techniques {insult slap,
abdominal siap, facial hold, and attention grasp); and {3} coercive techniques
(walling, water dousing, stress positions, wall standing, cramnped confinement, and
the waterboard).

The Article 16 Memo revisited and reaffirmed OLC’s conclusion that Article
16 does not apply outside United States territory. In addition, it went on fo note
that a United States reservation to CAT stated that the United States obligation
to prevent “cruel, inhuman or degrading treatment or punishment” was Hrnited to
- “the cruel, unusual and inhumane treatment or punishment prohibited by the
Fifth, Eighth, and/or Fourteenth Amendments” to the United Sfates Constitution.
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The Memo concluded that the Eighth and Fourteenth Amendments did not apply
in this context. Thus, the only restraint imposed on CIA interrogators by Article

16, according to the memorandum, was the “Fifth Amendment’s prohibition of
executive conduct that ‘shocks the conscience.” Article 16 Memo at 2.

The memorandum acknowledged that there was no “precise test” for
conductthat shocks the conscience, but concluded that, under United States case
law, the conduct cannot be constitutionally arbitrary, but must have a “reasanable
justification in the service of a legitimate governmental objective.” Id. at 2-3
{quoting County of Sacramento v. Lewis, 523 U.3. 833, 846 (1998}). Another
relevant factor was whether

in light of “fraditional executive behavior, of contemporary practice,
and the standards of blame generally applied to them,” use of the
techniques in the CIA interrogation program “is so egregious, so
outrageous, that it may fairly be said to shock the confemporary
conscience.”

Article 16 Memo at 3 {queoting Lewis, 523 U.S. at 847 n.8).

The Article 16 Memo noted that the CIA EITs would only be used on senior
al Qaeda members with knowledge of imminent threats and that the waterboard
would be used only when (1) the CIA has “credible intelligence that a terrorist
attack is imminent”; {2} there are “substantial and credible indicators that the
subject has actionable intelligence that can prevent, disrupt or delay this attack”;
and (3) other interrogation methods have failed or the ClA “has clear indications
that other . . . methods are unlikely to elicit this information” in time to prevent
the attack. Id. at 5 (quoting from “Description of the Waterboard,” attached to
Letter from John Rizzo, Acting General Counsel, Central Intelligence Agency, to
Daniel Levin, Acting AAG OLC at 5 (August 2, 2004]).

As tc whether the use of EITs was constitutionally arbitrary, the
memorandum cited the government’s legitimate objective of preventing future
terrorist attacks by al Qaeda and concluded, based on the Effectiveness Memo,

that the use of EITs furthered that governmental interest. Article 16 Memo at 29.

Again summarizing the limitations and safeguards attached to the use of EITs, the
memorandum concluded that the program was “clearly notintended ‘to injure [the

Salim v. Mitchell - United States Bates #000754
08/31/2016

i
L
H

U T it e L e e ememmeem meree



Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

S TewEkem

b)(1), (b -
detainees] in some way unjustifiable by any government interest.” Id, at 31 - -
(quoting Leurs, 523 U.5. at 849}, -

Finally, the Article 16 Memo considersd whether, in light of “traditional
executive behavior,” the use of EITs constituted conduct that “is so egregious, so
outrageous, that it may fairly be said to shocl the contemporary conscience.” Id.
{quoting Lewis, 523 U.S, at 847 n.8), Conceding that “this aspect of the analysis
poses a more difficult question,” the memorandum looked at jurisprudence
relating to traditional United States criminal investigations, the military’s tradition
of not using coercive techniques, and “the fact that the United States regularly -
condemns conduct undertaken by other countries that bears at least some
resemblance to the techniques at issue.” Id.

e EP A e

The memorandum looked briefly at several cases in which the U.S. Supreme
Court found that the conduct of police in domestic criminal investigations ]
“shocked the conscience.” See Rochin v. Califorrda, 342 U.8. 165 (1952} {police
pumped defenidant’s stomach to recover narcotics); Williams v. United States, 341
U.8. 97 (1951) {suspects were beaten with a rubber hose, a pistol, and other
implements for several hours until they confessed); Chavez v. Martinez, 538 U.S.
760 {2003} (police guestioned a gunshot victim who was in severe pain and
believed he was dying). Article 16 Memo at 34. -

e N e

Although acknowledging that some of the Justices in Chavez v, Martinez
“expressed the view that the Constitution categorically prohibits such coercive
interrogations,” the memorandum asserted that the ClA’s use of ElTs “s
considerably less invasive or extreme than much of the conduct atissue in these :
cases.” Article 16 Memo at 33. Moreover, the memorandum drew a distinction ;
between the government's “interest in ordinary law enforcement” and its interest
in protecting national security. Because of that distinction, the memorandum o
stated that “we do not believe that the tradition that emerges from the police
interrogation context provides controlling evidence of a relevant executive tradition a
prohibiting use of these techniques in the quite different context of interrogations -
undertaken solely {o prevent foreign terrorist attacks against the United States [
and its interests.” Id. at 35, :

The military’s long tradition of forbidding abusive interrogation tactics, ;
inclhuding specific prohibitions against the use of food or sleep deprivation, was not

Salim v. Mitchell - United States Bates #000755
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relevant, the Article 16 Memo concluded, because the military’s regulations and ;
policies were limited to armed conflicts governed by the Geneva Conventions, A
policy premised on the applicability of these conventions “and not purperting to
bind the CIA,” the memorandum stated, “does not constitute controlling evidence
of executive tradition and contemporary practice . . . .» I at 38,

Similarly, the State Department’s practice of publicly condemning the use
of coercive interrogation tactics by other countries was found to be of little, if any
importance. The reports in question, in which the United States strongly criticized '
countries such as Indonesia, Egypt, and Algeria for using EITs such as “food and
sleep deprivation,” “stripping and blindfolding victims,” “dousing victims with
water,” and “beating victims,” were found by the Article 16 Memo to be “partofa
course of conduct that involves techniques and is undertaken in ways that bear |
no resemblance to the CIA interrogation program,” Id, at 36. The memorandum
also noted that the State Department Reports do not “provide precise descriptions” _i
of the technigues being criticized, and that the countries in question use ElTs to
punish, to obtain confessions, or to control political dissent, not to “pratect
against terrorist threats or for any similarly vital governinent interests . . . .” Nor :
is there any “indication that [the criticized] countries apply careful screening '5
procedures, medical monitoring, or any of the other safeguards required by the
CIA interrogation program.”™ Jd. at 36-37,

As evidence that the use of EITs was “consistent with executive tradition
and practice,” the Article 16 Memo cited their use during SERE training, The
memorandumn acknowledged the significant differences between SERE training
and the CIA interrogation prograum, but balanced those differences against the
fact that the CIA program furthered the “parasnount interest of the Unifed States
in the security of the Nation,” whereas the SERE program furthered a less
important government interest, that of preparing United States military personnel
to resist interrogation. Thus, the memoerandum concluded that, when considered
in light of traditional executive practice, the CIA interrogation program did not
“shock the contemporary conscience.” Id. at 37-38.

e Y M

[P

In its final pages, the Article 16 Memo cautioned that, because of “the
relative paucity of Supreme Court precedent” and the “context-aspecific, fact-
dependent, and somewhat subjective nature of the inquiry,” it was possible that

AT A T A g ¢ e
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a court might not agree with its analysis. The memorandum’s concluding
paragraph reads as follows:

Based on CIA assurances, we understand that the ClA interrogation
program is not conducted in the United States or *territory under
[United States] jurisdiction,” and that it is not authorized for use
against United States persons. Accordingly, we conclude that the
program does not implicate Article 16. We also conclude that the CIA
interrogation program, subject to its careful screening, limits, and
medical monitering, would not viclate the substantive standards
applicable to the United States under Article 16 even if those
standards extended to the CIA interrogaticn program. Given the
paucity of relevant precedent and the subjective nature of the inguiry,
however, we cannoet predict with confidence whether a court would
agree with this conclusion, though, for the reasons explained, the
question is unlikely to be subject to judicial inguiry,

Id. at 39-40.

According to Bradbury, the Article 16 Memo was reviewed by the offices of
the Atterney General and the Deputy Atforney General, the Sfate Department, the
NSC, ClA, and the White House Counsel’s Office. Comey told ua that, although
he reviewed the 2005 Bradbury Memo and the Combined Technigues Memo, he
was not aware of the Article 16 Memo. Levin told us that he reviewed a draft of
the Article 16 Memo when he was at the NSC, “and I remember telling (Bradbury]
I thought he was just wrong.” Levin stated that he gave Bradbury specific
comnments ont the draft, but that he did not remember seeing a final version.
However, Bradbury remembered providing afinal copy of the opinion to Levin, and
told us that, although Levin commented that the CIA interrogation program raised
a difficult issue under the substantive Fifth Amendment standard if the same
standard were to apply to United States citizens within the United States, he did
not tell Bradbury that he thought the opinion was wrong, According te Bradbury,
John Bellinger, then at the State Department, reviewed a draft, but “largely
deferred to us becamuse it involved analysis of domestic constitutional law.”
Bellinger told us that, although he did in fact defer to OLC's legal analysis, the
Article 16 Memo was a turning point for him. The memo’s conchusion that the use
of the thirteen ElTs - including forced nudity, sleep deprivation and waterboarding
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— did not violate CAT Article 16 was so contrary to the commonly held
understanding of the treaty that he concluded that the memorandum had been
“written backwards” to accommodate a desired result.

4, The 2007 Bradbury Memo

a, Background

In late Fall 2005, congressional efforts to legislate against the abuses that
had taken place at Iraq’s Abu Ghraib prison intensified. By that time, NSC
Advisor Stephen Hadley and NSC attorney Brad Wiegman were negotiating with
the Senate over the terms of what would evenfually become the Detainee
Treatment Act of 2005 (DTA).'*® Bradbury did not participate directly in those
negotiations, but advised Wiegman on proposed statutory language.

According to Bradbury, the N3C was worried that the legislation would
prevent the CIA from continuing its interrogation program. The CIA was also
concerned that the legislation would subject its interrogators to civil or criminal
liability.

Bradbury told us that he believed the CIA was also involved in the
negotiations with Congress, and that agency representatives may have talked
directly to one of the sponsors, Senator John McCain. Although Bradbury was
not involved in any of the talks with Senator McCain, he told us that it was his
understanding that the CIA removed waterboarding from the list of EITs sometime
after those discussions,'®!

120 Detainee Treatment Act of 2005, Pub.L. No. 109148, 119 Stat, 2739 {2005) (codified at 42
U.5.C. § 2000dd]. According to Bradbury and to later press accounts, Vice President Cheney and
his counsel, David Addington, were invelved in earlier discussions with the Senate, After they were
unable to block the legistation, the NSC aftorneys reportedly tock over the negotiations,

tal Bradbury acknowledged that he was not entirely certain when contacts between McCain
and the CIA took place, and stated that they may have occurred in 2006, According to news
accounts, McCain met with NSC Advisor Stephen Hadley in late 2006, during negotiations over the
Military Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600 (2006) (codified in part at
28 1J.5.C. § 2241 & note).
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Bradbury told us that, during the negotiations, the NSC unsuccessfully
asked the Senate to include an exception for national security emergencies.
Despite the threat of a presidential veto, the legislation’s sponsors would not agree
to that request, and when the law was finally passed on December 30, 2005, few
of the concessions sought by the Bush administration had been granted. The
administration did gain a provision acknowledging that the advice of counsel
defense was available tointerrogators, but according to Bradbury, that was simply
a restatement of existing case law.

{b)(1

Bradbury also told us that, as a result of the policy review the CIA had
commenced in December 2005, and pursuant to the agency’s subsequent
understanding with Senator McCain, the Director made the decision, on policy
grounds, to drop the use of the waterboard from the program.

As enacted, the DTA stated that it applied to all detainees in the custody of
the United States government anywhere in the world, whether held by military or
civililan authorities, Among other things, the DTA barred the imposition of “cruel,
unusual, [or] inhumane treatment or punishment prohibited by the Fifth, Eighth,
and Fourteenth Amendments to the United States Constitution.” 42 U.S.C. §
2000dd.

On the eve of the I¥TA's enactment, the CIA suspernided the use of all E{Ts,
the legality of which it believed to be subject to question under the DTA. The
agency also began a lengthy internal peolicy review of the program, eventually
asking Bradbury to draft an opinion on the legality of a reduced number of EITs.
Those seven ElITs were forced nudity, dictary manipulation, extended sleep
deprivation, the facial hold, the attertion grasp, the abdominal slap, and the
insult slap.

On June 29, 2006, while Bradbury was drafting an opinion on the use of
the EITs, the U.8. Supreme Court handed down its decision in Hamdan v
Rumsfeld, holding, among other things, that Cotnmon Article 3 of the Geneva
Conventions applied to “unlawlul enemy combatanis” held by the United States
governmernt. Hamdan v. Rumsfeld, 548 U.3. 557 {2006) (overturning the opinion
of the United States Court of Appeals for the D.C, Circuit by a -4 vote). Hamdan
directly contradicted OLC’s January 22, 2002 opinion to the White House and the
Department of Defense, which had concluded that Common Article 3 did not apply

O)(1
3)

0) 1), BN
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to captured members of al Qaeda.'*? After Hamdan, it was clear that the
prohibitions of Common Article 3, inctuding certain specific acts of mistreatment
and “lojutrages upon personal dignity, in particular, humiliating and degrading
treatment,” applied to the CIA interrogation program. It was also apparent that
interrogation technigues that violated Commeon Article 3 would also constitute war
crimes under the War Crimes Act, 18 U.S.C, § 2441,

According to Bradbury, officials from the Departments of State, Defense,
and Justice met with the President and officials from the CIA and NSC to consider
the impact of the Court’s decision and to explore possible options. It was clear
from the outset that legislation would have to be enacted to address the
applcation of Common Article 3 and the War Crimes Act to the CIA interrogation
Program.

An interagency effort was immediately launched to draft what would
eventtually become the Military Commuissicns Act (MCA] of 2006, The process went
quickly, and hy early August a draft bill had been completed, According to
Bradbury, OLC had a central role in analyzing the legal issues and drafting
legislative options, with the assistance of the State Department and the
Department of Defunse.

John Rizzo told us that the CIA had input into the drafting of the MCA as
well, As noted above, the DTA had raised significant questions about the legality
of the CIA interrogation program, and Hamdan raised additional concerns about
“the shifting legal ground” for the program. The CIA reviewed OLC’s drafts of the
proposcd legislation and provided extensive comments during the drafting
DIOCESS.

The MCA was sigrned into law onn October 17, 2006. It included provisions
designed to remove the legal barriers to the CIA program that had been created
by the DTA and Hamdan.

The MCA amended the War Crimes Act by limiting the type of abusive
treatment that could be punished as a war crime under federal law. Prior to the
MCA, “grave breaches” of Commeon Article 3 and “[ojutrages upon personal dignity,

13 In addition, the Court held that the military commissions established by the President io
try captured ai Qaeda terrorists were unlawfal,

Salim v. Mitchell - United States Bates #000760
08/31/2016

T I T Te—

AT n + 4eeaer mmmmmen e -



- Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

in particular, humiliating and degrading treatment” constituted war crimes. The
MCA limited the applicability of the War Crimes Act to “grave breaches” of
Common Article 3 and defined “grave breaches” as a limited number of specific
acts: ftorture; cruel or inhuman treatment (defined as “an act intended to inflict
savere or serious physical or mental pain or suffering . . . including serious
physical abuse”); performing bilological experiments; murder; mutilation or
maiming; intentionally causing serious bodily injury; rape; sexual assault or
abuse; and taking hostages.'® In addition, the MCA specified that the President
had the authority to mterpret the applicability of the Geneva Conventions to the
CIA mnterrogation program by executive order, The MCA also granted retroactive
immunity to CIA interrogators by providing that it would be effective ag of
November 26, 1997, the date the War Crimes Act was enacted.

The MCA included one additiongal prohibition, against “cruel, inhuman or
degrading treatment or punishment,” defined as “cruel, unusual, and inhumane
treatment or punishment prohibited by the Fifth, Eighth, and Fourteenth
Amendments to the Constitution of the United States . . . .7 This provision, which
is identical to the DTA’s prohibition against cruel, inhumane, or degrading
treatment, had the affect of defining viclations of Common Article 3 in terms of
violations of the DTA. Thus, the language of the DTA and the MCA was identical
to the United States reservation to Article 16 of the CAT, which OLC had already
determined, in the Article 16 Memo, did not prohibit the use of EITs in the CIA
interrogation prograrm,

b, The 2007 Memo

After the MCA was enacted, Bradbury continued working on his
memorandum on the legality of the revised interrogation program, consisting of
six EITs, that the CIA had proposed following enactment of the DTA. According
to Bradbury, the AG’s Office, the DAG's Office, the Criminal Division, and the
National Security Division were included in the drafting process, as were the State
Department, the NSC, and the CIA,

3 Thus, “eutrages upon personal dignity, in particular humiliating and degrading treatment”
nelonger constituted war crimes as o separate category, Moreover, thie MCA forbade {ederal conurts
frora consulting any “foreign or international source of law” in interpreting the prohibitions of
Comnon Article 3 and the WCA,
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Sometime prior to February 27, 2007, OLC received a copy of a February 14,
2007 report by the International Cornmittee of the Red Cross (ICRC), which
described the treatment and conditions of confinement of 14 detainees in the CIa,
program, The report concluded:

[Tthe ICRC clearly considers that the allegations of the fourteen
include descriptions of treatment and interrogation technigques -
singly or in combination - that amounted to torturs and/or cruel,
imhuman, or degrading treatment.

Bradbury told us that he concluded that the ICRC report did not merit
discussion in, or modification of, the 2007 Bradbury opinion because:

b)(1), (0)(3)

(3
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On February 9, 2007, John Bellinger, then Legal Adviser to Secretary of
State Condoleezza Rice, sent Bradbury an 11-page letter {the Bellinger Letter) that
outlined the Stats Department’s objections to Bradbury’s draft opinion. The letter
focused on the draft’s analysis of Common Article 3, and offered the following

CoInImernts;

The draft relied too heavily on U.S, law to interpret the terms
of Common Article 3, ignoring “well-accepted norms of treaty
interpretation” and substituting “novel theories concerning the
relevance of domestic law  to  support controversial
conclusions”™ Bellinger Letter at 1-2,

The draft’s conclusion that two EITs ~ forced nudity and
extended sleep deprivation - did not violate Common Article 3
was inconsistent with {raditional treaty interpretation rules
and was inappropriately based on the “shock-the-conscience”
standard, k. at 2-3.

The legislative history of the MCA included statements that
suggested a bipartisan consensus that nudity and sleep
deprivation constituted grave breaches of Commeon Article 3;
Id, at 5.

The remaining EITs wmay not be consistent with the
requirements of Common Article 3, depending upon what
restrictions and safeguards have been instituted by the CIA;
Id. at 6.

The practice of treaty partners and decisions of international
tribunals indicate that “the world would disagree with the
[draft’s] interpretations of Commeon Article 37, Id. at 7,

The opinion should “assess risks of civil or criminal lability in
foreign tribunals” because “foreign courts likely would view
some of these ElTs as violating Common Article 3 and as war
crimes”; Id. at 10. '
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The Bellinger Letter concluded with the following observation:

’3)

While {the draft OLC opinion] does a careful job analyzing the precise
meanings of relevant words and phrases, 1 am concerned that the
opinion will appear to many readers to have missed the forest for the
trees, Will the average American agree with the conclusion that a
detainee, naked and shackled, is not being subject [sic] to humiliating
and degrading treatment? At the broadest, level, 1 believe that the
opinion’s careful parsing of statutory and treaty terms will not be
considered the better interpretation of Common Article 3 but rather
a work of advocacy to achieve a desired outcome,

Id. at 11,

Bradbury responded on February 16, 2007, with a 16-page letter
challenging Bellinger’s criticism {the Bradbury Letter], He reproached Bellinger
for taking positions that were inconsistent with his previous support of the CIA
program when he was NSC Legal Adviser, and observed that the NSC Frincipals
had previously approved the same ElTs that Bellinger now described as
humiliating and degrading within the meaning of Common Article 3. Bradbury
addressed Bellinger’s comments in detail, and rejected almost all of them,
including his eriticism of forced nudity and extended sleep deprivation,

According to Bradbury, the disagreement over those two EITs was referrad
to high-level officials at the CIA and the State Department, and the CIA Director
ultimately made what Bradbury described as “a very, very difficult policy decision”
to withdraw forced nudity from the list of proposed EITs. Sleep daprivation
remained on the list, but according to Bradbury, the CIA made a policy decision
to reduce substantially the authorized length of its use,

Bradbury’s memorandum was issued on July 20, 2007, contemporaneously
with President Bush’s executive order holding that the CIA’s detention and
interrogation program was in compliance with Common Article 3 of the Geneva
Canvention. The memorandum was divided into four parts: {1} a brief history of
the CIA program, including the six proposed EITs and the safeguards and
restrictions attached to their use by the CIA; (II) the legality of the use of EITs
under the War Crimes Act; {11]) the legality of the use of EITs under the DTA; and
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{1V} the status of EITs under Common Article 3 of the Geneva Convention. After
79 pages of analysis, relying in part on the reasoning and conclusions of the 2005
Bradbury Memo, the Combined Techniques Memo, and the Article 16 Memo, the
2007 Bradbury Memo concluded that the use of the six ElTs in question did not
vialate the DTA, the War Crimes Act, or Common Article 3,

In concluding that the six EITs did not violate the DTA, the memorandum
incorporated much of the Article 16 Memo’s “shock the conscience” analysis,
inchuding the balancing of government interests, examination of “traditional
executive hehavior,” and consideration of whether the conduct was “arbitrary in
the constitutional sense.”'* 2007 Bradbury Memo at 30-31.

On April 12, 2007, and again on August 2, 2007, Bradbury testified belore
the Senate Select Committee on Intelligence (S8C) in classified and unclassified
hearings on the CIA’s interrogation program. He presented the OLC's
interpretation of the three new legal requirements discussed above: the DTA; the
War Crimes Act; and Common Article 3. He explained that the DTA prohibited
only methods of interrogation that “shock the conscience” under the “totality of
the circumstances.” He stated that a key part of this inquiry was whether the
conduct is “arbitrary in the constitutional sense,” meaning whether it is justifiable
by the government interest invelved, Bradbury emphasized that, with regard to
the CIA interrogation program, the government interest was of the “highest order.”
Bradbury April 12, 2007 88CI Testimony at 2-3.

Bradbury testified that the War Crimes Act differed from the torture statute
because, although the torture statute probibited “prolonged mental harm,” the
War Crimes Act prohibits only “serious and non-transitory mental harm (which
need not be prolonged.}” Id. at 4. He commented that, therefore, under the néw
standard “we're looking for some combination of duration and intensity” rather
than for “duration under the “prolonged” mental harm standard of the torture
statute. Id.

124 The 2007 Bradbury Memo again cited the ClA Effsctiveness Memo to support its condlusion
that the use of BITs was not arbitrary. 2007 Bradbury Memo at 31,
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Finally, Bradbury r::xplamed that, consistent with the views of international
tribunals, Commen Article 3's prohibition on “outrages upon personal dignity, in
particular, humiliating and degrading treatment,” does not contain a *freestanding
prehbition on degrading or humiliating treatment.” Id. Instead, fo violate
Common Article 3, humiliating and degrading treatment must rise to the level of
an “putrage upon personal dignity.” Id

Bradbury prepared a four-page set of “Points Regarding Specific Enhanced
Interrogation Techniques” for his testimony, summarizing OLC’s analysis and
findings regarding specific interrogation techniques under the new legal
standards. The talking points outlined OLC’s reasons for concluding that nudity,
sleep deprivation, and dietary manipulation were permissible techniques under
the torture gtatute, the War Crimes Act, and Common Article 3.

II1. ANALYSIS

A.  The Bybee Memo’s Flaws Consistentiy Favored a Permissive View
of the Torture Statute'?®

Because the withdrawal of two OLC opinions - the Bylkee and Yoo Memos
~ by the same administration within such a short time was highly unusual, and
because of the criticisms teveled at them by the OLC attorneys who withdrew and
amended them, we initially focused on those two memoranda and on the sections
of those memoranda that were set aside or modified by the Department in 2004,
We found the withdrawal of certain arguments and conclusions of law by the
Department to be significant, but we did not limit our review to those areas.
Rather, we examined the memoranda in their entirety in light of the drafters’
professional obligations set out above.

As discussed in the following sections, we found errors, ornissions,
misstatements, and illogical conclusions in the Bybee Memo, Although some of
those flaws were more sericus than others, they tended to support a view of the

135 As noted eariler in this report, Yoo's March 14, 2003 memorandum to Haynes incorporated
the Bybee Memo in its entirety, with very few changes, Thus, our conclusions with respect to the
Bybee Memo, as set forth below, apply equally to the Yoo Memo. Moreover, former AAG Goldsmith
and other OLO attorneys identified significant errors in the Yoo Memo's legal analysis, which we
have described earlier in this report.
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torture statute that allowed the CIA interrogation program to go forward, and their
cumulative effect compromised the thoroughness, objectivity, and candor of QLC’s
legal advice. We discuss below several areas of the Bybes Memo that, when
viewed together, support eur conclusion that the Yoo and Bybee Memos did not
represent thorough, abjective, and candid legal advice,

We did neot attempt to determine and did not base our findings on whether
the Bybee and Yoo Memos arrived at a correct resuli. Thus, the fact that cther
OLC attorneys subsequently concluded that the ClA’s use of EITs was lawful was
not relevant to our analysis, Rather, we limited our review to whether the legal
analysis and advice set forth in the Bybee and Yoo Memos were consistent with
applicable professional standards.

Our view that the memoranda were seriously deficient was consistent with
comments made by some of the former Department officials we interviewed, even
though thoss individuals would not necessarily agree with some of our findings
in this matter. Levin stated that when he first read the Bybee Memuo, *{I had] the
same reaction [ think everybody who reads it has ~ ‘this is insane, who wrote
this?” Jack Geoldsmith found that the memoranda were “riddled with error,”
concluded that key portions were “plainly wrong,” and characterized them as a
“one-sided effort to eliminate any hurdles posed by the torture law.” Bradbury
told us that Yoo did not adequately consider counter arguments in writing the
memoranda and that “somebaody should have exercised some adult leadership”
with respect o Yoo's section on the Commander-in-Chief powers. Mukasey
acknowledged that the Bybee Memo was “a slovenly mistake,” even though he
urged us not to find misconduct. -

1.  Specific Intent

We lound that QLC’s advice concerning the specific intent element of the
torture statute was incomplete in that it failed to note the ambiguity and
complexity of this arca of the law. We also found that, notwithstanding certain
gualifications included in the Bybee Memo and the Yoo Memo, OLC’s advice
erroneously suggested that an interrogator who inflicted severe physical or mental
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pain or suffering on an individual would not viclate the torture statute if he acted
with the goal or purpose of obtaining information.

We based our conclusions on the totality of OLC's legal advice to the CIA on
this subject, inchuding the legal analysis of the Bybee Memo, the Classified Bybee
Memo, Yoo's July 13, 2002 letter to John Rizzo on the clements of the torture
statute, and the June 2003 CIA bullet points that were drafted in part and
reviewed in their entivety by Yoo and SRS We also based our conclusion on
—_the contemporaneous interpratation of the advice by the CIA, and by Department
of Justice lawyers who later reviewed it in 2004,

The first record of OLC’s advice to the CIA on the guestion of specific intent
appears in the CiA’s written account of Yoo's April 16, 2002 meeting with
attorneys from the CIA and NSC Legal Adviser John Bellinger., The CIA MFR
stated that Yoo discussed several legal issues and that:

Yoo concluded with a discussion applicable to all of the legal
standards: that ig, for an action to constitute torture requires the
specific intent at the time the action is engaged In to cause severe
physical or mental pain or suffering. That is clearly not our intent.

BB and BB April 16, 2002 MFR at 3.

As discussed earlier in this report, at the July 13, 2002 meeting attended
by Yoo, Rizzo, and others, Rizzo asked Yoo for written advice on the elerments of
the torture statute, as they related to severe mental pain or suffering, Yoo
responded in a letter dated July 13, 2002, in which he listed the elements of the
torture statute and provided the following advice concerning specific intent to
inflict severe mental pain or suffering:

Specific intent can be negated by a showing of good faith. Thus, if an
individual undertook any of the predicate acts for severe mental pain
or suffering, but did so in the good faith belief that those acts would
not cause the prisoner prolonged mental harm, he would not have
acted with the specific intent necessary to establish torture. If, for
example, efforts were made to defermine what long-term impact, if
any, specific conduct would have and it was learned that the conduct

u———

D)1}, (D))

(b)(1), (b)(3)
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wolld net result in prolonged mental harm, any actions undertaken :
relying on that advice wowld have be [sic] undertaken in good faith. -
Due diligence to meet this standard might include such actlons as
surveying professionalliterature, consulting with experts, or evidence :
gained from past experience.'® o

Whern the Bybee Memo was issued a few weeks later, it included a more {
gxtensive discussion of the specific intent element. The memorandum’s ’
conclusions were based primarily upon United Stafes v Carter, 530 U.8. 255 :
(2000], in which the Court explained the difference between general and specific - i
intent through the example of a person who robs a bank notintending to keep the \
money, but in order to be arrested and returned to prison, where he could be
treated for alcoholism, In that example, the Court explained, the defendantwould
have only had general intent because he did notintend to permanently deprive the :
bank of its money. Based on Carter, the Bybee Memo concluded that, in theory, ;
‘knowledge alone that a particular resulf is certain to occur does not constitute i-
specific intent.” Bybee Memo at 4, '

The Bybee Memo alsc cited United States v, Bailey, 444 U.S. 394 (1980, in
which the Court noted that the law of homicide distinguishes between a person
who knows that someone will be killed as a result of his conduct and a person -
who acts with the specific purpose of taking another’s life. Turning to another
Supreme Court case, Vaceo v. Quill, 321 U.B. 793 (1997), where the Court
considered whether a law barring assisted suicide was constitutional, the Bybee
Memo quoted the {ollowing excerpt from the Court’s discussion of the difference
between assisted suicide and the withdrawal of life-sustaining treatment: “the law
distinguishes actions taken because of a given end from actions taken ‘in spite
of their unintended but foreseen consequences,” Bybee Memo at 4 (quoting Vaceo B
at 802-03). Based on those sources, the Bybee Memo conciuded: -

L B

Thus, even if the defendant knows that severe pain will result from S
his actions, if causing such harm is not his objective, he lacks the -
requiisite specific intent even though the defendant did not actin good

s The [gtter closed with: “fals you koow, our office is in the course of finalizing a more
detailed memorandum opinion analyzing section 2340, look forward to working with you a$ !
we finish that project. Please contact me or[(sI(OIESI) if you have any further guestions.” .
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faith. Instead, a defendant is guilty of torture only if he acts with the
express purpose of inflicting severe pain or suffering on a person
within his custody or physical control.

Bybhee Memo at 4. The memo noted that, notwithstanding the above, a jury could
infer from factual circumstances that a defendant had specific intent to do an act.

The Bybee Memo then stated that “a showing that an individual acted with
a good faith helief that his conduct would not produce the result that the law
prohibits negates specific intent. . . . Where a defendant acts in good faith, he
acts with an honest belief that he has not engaged in the proscribed conduct. . .
. A good faith belief need not be a reasonable one.” Id. at 4-5 (citations omitted).
Again, the memo noted thatf, as a practical matter, a jury would be unlikely to
acquit where a defenndant held an unreasonable belief, and that “a good faith
defense will prove more compelling when a reasonable basis exists for the
defendant’s belief.” i, at 5.

The Classified Bybee Memo summarized the specific intent element of the
torture statute as follows:

As we previously opined, to have the required specific intent, an -
individual must expressly intend to cause such severe pain or

suffering,. We have further found that if a defendant acts with the

good faith belief that his actions will not cause such suffering, he has

not acted with specific intent. A defendant acts in good faith when he

has an honest belief that his actions will ot result in severe pain or

suffering. Although an honest belief need not be reasonable, such a

beliel is easier to establish where there is a reasonable basis for it

Good faith may be established by, among other things, the reliance

on the advice of experts.

Classified Bybee Memo at 16 (citation to Bybee Memo and citations to cases
omitted),
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The memorandum continued: “Based on the information you have provided
us, we believe that those carrying out these procedures would not have the
specific intent to inflict severe physical pain or suffering. The objective of these
techiniques is not to cause severe physical pain.” Id.

The Classified Bybee Memo also summarized some of the information
provided to QLC by the CIA concerning the medical supervision and monitoring
of interrogation, the views of experts about the effects of EITs, the experience of
SERE training, and the CIA’s review of relevant professional literature. In the
context of severe mental pain or suffering, it offered the following legal advice:

As we indicated above, a good faith belief can negate [specific intent].
Accordingly, if an individual conducting the interrogation has a good
faith belief that the procedures he will apply, separately or together,
weuld net result in prolonged mental harm, that individual lacks the
requisite specific intent. This conclusion concerning specific intent
is further bolstered by the due diligence that has been conducted
concerning the effects of these interrogation procedures.

Classified Bybee Memo at 17.

In conclusion, the Classified Bvbee Memo restated its findings on specific
intent as follows:

Reliance on this information about Zubaydah and about the effect of
the use of these techniques more generally demonstrates the
presence of a good faith belief that no prolonged mental harm will
result from using these methods in the interrogation of Zubaydah.
Moreover, we think that this represents not only an honest belief but
also a reasonable belief based on the information that you have
supplied to us. Thus, we believe that the specific intent to inflict
prolonged mental [sic] is not present, and consequently, there (s no
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specific intent to inflict severe mental pain or suffering. Accordingly,

we conclude that on the facts in this case the use of these methods
separately or {sic] a course of conduct would not violate [the torture
statute]. '

)7, (0)(3)

e

Classified Bybee Memo at 18,

The CIA's August 2, 2002 cable to the black site where Abu Zubaydah was
being held quoted extensively from Yoo’s statement, in his July 13, 2002 letter to
Rizzo, that a good faith belief can negate the specific intent element of the torture
statute. The Bybee Memo’s brief qualification to that statement of the law {“a good
faith defense will prove more compelling when a reasonable basis exists for the
defendant’s belief”’) was not mentioned in the cable.

The June 2003 CIA Bullet Points, which were drafted in part and reviewed

[h){G). (07

in their entirety by i and Yoo, included the following regarding the negation
of specific intent by good faith:

The interrogation of al-Qa’ida detainecs does not constitute torture
within the meaning of [the torture statute] where the interrogators do
not have the specific intent to cause “severe physical or mental pain
or suffering.” The absence of specific intent (i.e., good faith) can be
established through, among other things, evidence of efforts to review
relevant professional literature, consulting with experts, reviewing
evidence gained from past experience where available [including
experience gained in the course of U.8. interrogations of detainees},
providing medical and psychological assessments of a detainee
(including the ability of the detainee to withstand interrogation
without experiencing severe physical or mental pain or suffering),
providing medical and psychclogical personnel on site during the
conduct of interrogations, or conducting legal and policy reviews of
the interrogation process (such as the review of reports from the
interrogation facilities and visits to those locations). A good faith
belief need not be a reasonable belief; it need only be an honest belief.
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The CIA Bullet Points do riot mention the one qualification to the good faith

defense cited in the Bybee Memo - that although a good faith belief need not be
reasonable, the delense is “more compelling” when it is reasonable.

b
}
;

TEiEY, (B WC)

In his OPR interview, Yoo stated that he relied on for the specific
intent section of the Bybee Memo, and that he enly “locked at the cases quickly.” ;
His sensge at the time was “that the Supreme Court’s doctrine in the area [was] -
messed up,” and that the Carter case was “confusing.” He asked |t “to try
to take those cases and try to figure out what, you know, lrom reading that, those
cases which seemed not very clear, what the law really is on specific intent at that -
time.”

Yoo also discussed the issue with Chertoff and with persons outside of
government who had expertfise in criminal law. According to Yoo, they told him
“that they thought the specific intent standard, this idea of specific intent was
awlully confused, and it was kind of a we-know-it-when-we-sse-it kind of thing.”

This was the first time Yoo had ever dealt with the guestion of specific iritent, and T
he “was very surprised to see that the Supreme Court cases were so confused —
about it.” He also remembersd reading a law review arficle or treatise, possibly .
LaFave & Scotf, that discussed “how they’re not sure what the exact definition of :

specific intent is.”

We asked Yoo about criticism that the Bybee Memao could be interpreted as
saying that if an interrogator’s motive was to obtain information, rather than to
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inflict pain, he would not have the necessary specific intent to violate the torture
statute.'”’ We pointed to the following sentence from the Bybee Memo:

Thus, even if the defendant knows that severe pain will result from
his acticns, if causing such harm i3 not his objective, he lacks the
requisite specific intent even though the defendant did not act in good
faith,

Bybee Memo at 4,

Yoo told us that he remembered discussing this point with SEEGHE s d that
he thought the sentence was included to answer the question, “what if someone
causges severe pain, but wasn't trying to cause severe pain when they were doing
the interrogation.,” He conceded that “the sentence is just not clear” and that it
did not address that issue, but explained that the next sentence in the Bybee
Memo ("Instead, a defendant is guilly of torture only if he acts with the express
purpose of inflicting severe pain or suffering on 4 person within his custody or
physical control”] clarified what they intended to say because “it says, adefendant
is guilty only if he acts with the express purpose of inflicting severe pain or
suffering on the person,”'? Yoo also included qualifying language that made it
clear that notwithstanding legal theory, as a practical matter a jury could infer
specific intent from a defendant’s actions.

T See, .9, Andrew C, MeCarthy, A Manufactured Seandai, National Review Onling, June 25,
2004, hitp://www nationalreview com /mecarthy/ mecarthy 200406250856.4sp  (“the  ‘specific
objective’ qualification [in the Byhee Mema| seemas especially unworthy, conflating the separate
legal {and comman sense} issues of intent and mative”),

128 In Hght of the seatence that preseded it, it was not apparent fo us how this sentence
clarified what Yoo told us he intended to say - that there i3 a difference between acting “with the
express purpose of inflicting severe pain or suffering on the person” and “accidentaily causing the
pain.”
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We asked current and former Department attorneys about this section of
the Bybee Memo. Levin told us that he thought the Byhee Memo’s analysis on this
point was wrong because:

it sort of suggested that if [ hit you on the head with a, you know,
steel hammer, even though I know it’s going to cause specific pain,
if the reason I'm doing it is to get you to talk rather than to cause
pain, 'm not viclating the statute. [ think that's just ridiculous. |

It's just not the law. [ mean, as far as [ can tell, it's just not the law.

Accordingly, the Levin Memo stated explicitly that “there is no exception
under the statute permitting torture to be used for a ‘good reason” and “a
defendant’s motive {to protect national security, for example) is not relevant fo the
guestion whether he has acted with the requisite specific intent under the
statute.” Levin Memo at 17 {citing Cheek v. United States, 428 U.8. 192, 200-01
(1891}

Philbin told us that he;

did not agree with part of the specific intent analysis to the extent it
could be read to suggest that, if an interrogator caused someone
severe pain, but did so with the intent ¢f eliciting information, that
would somehow eliminate the intent to cause severe pain. Mr.
Philbin thought that such reasoning was incorrect. . . . Mr. Philhin
believes he informed Jay Bybee that he did not agree with this aspect
of the specific intent analysis, but he explained that he considered it
unnecessary dicta because none of the conclusions in the Classified
Bybee Memo turned on it

Philbin Response at 8-9,

The OLC Attorne M 2 ssigned to review and redraft the Bybee Memo
in June 2004 also concluded that the specific intent discussion could be read as
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conflating intent and motive, as evidenced by the following email comment to
Philbin on June 20, 2004

The way the sectlon reads now, youTre left wondering whether
someong could ever be charged under the statute if the purpose of
the acts was to gather information.

The same QLC attorney commented a few days later to Goldsmith:

One particular area that | wanted to {draw] your attention to is the
requirement of specific intent. 1 have added a paragraph cautioning
that you can be liable under the statuie if you specifically intend to
cause severe harm even if the intent to cause harm is not your only
intention or ultirnate motivation. The way it reads now makes you
wonder whether this is just an anti-sadism statute.

Baged on the above comments, and based on our reading of the Bybee
Memo, we concluded that the memorandum erroneously suggested that an
interrogator whe inflicted severe physical or mental pain or suffering on an
individual would notviolate the torture statute if he acted with the goal or purpose
of obtaining information,

We also concluded, based on our review of the Bybee Memo, that its
erronecus view was supported by an over-simplification of this difficult area of the
law. As the Levin Memo observed, *{ijt is well recognized that the term ‘specific
intent’ is ambiguous and that the courts do not use it consistently.” Levin Memo
at 16 {citing 1 Wayne R. LaFave, Substantive Criminal Law § 5.2(¢), 8t 355 & n.79
{2d ed. 2003)). The Levin Memo concluded that it would not be *useful to ry to
define the precise meaning of ‘specific intent™ in the torture statute, and
disavowed the Bybse Memo's conclusions, adding that “it would not be
appropriate to rely on parsing the specific intent element of the statute to approve
as lawful conduct that might otherwise amount to torture.” Levin Memao at 16-
17.

The Supreme Court has commented more than once on the imprecision of
the terms “specific intent” and “general intent.” In United States v, Bailey, 444
1.8, 394 (1980}, for example, the Court noted that “[{lew areas ¢f criminal law
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(b)(1), (b)(3)
pose more difficulty than the proper definition of the mens rea required for any ‘ ;

particular crime” and that the distinction between specific and generalintent “has -
been the source of a good deal of confusion” Id at 403.'%*

e

in United States v. United States Gypsum Co,, 438 1.8, 422 (1978), the Court ‘
commented on “the variety, disparity and confusion’ of judicial definitions of the S
‘requisite but shusive mental element’ of criminal offenses,” Id. at 444 [quoting :
Morissette v. United States, 342 U.S. 246, 252 (1952)). In another case, the Court X i
noted that jury instructions on the meaning of specific intent have “been criticized
as too general and potentially misleading” and that a “more useful instruction -

might relate specifically to the mental state required under [the statute in oo
question] and eschew use of difficult legal concepts like ‘specific intent’ and !
‘general intent.”™ Liparcta v. United States, 471 U.S. 419, 433 1. 16 {1985). -

The Bailey Court noted, “the ambiguous and elastic term, ‘intent’ [has tended ‘
to be replaced] with a hierarchy of culpable states of mind . . . , commonly
identified, in descending order of culpability, as purposs, knowledge, recklessness, .
and negligence.” Railey, 444 U.S. at 403-04 (citing W. LaFave & A. Scott, B
Handbook on Criminal Law 194 {1972} and American Law Institute, Model Penal o
Code § 2.02 {Prop. Off. Draft 1962)). :

|

The meaning of specific intent may vary from statute to statute. For
example, in evaluating the mental state required to prove a violation of 18 U.8.C.
§ 664 (theft or embezzlement from employee benefit plan), one appellate court

19 The Court quoted the following passage from LaFave & Scott’s treatise on criminal faw:

Sometimes “gensral intent” is used {n the same way as “sriminal intent” to mean
the general notion of mens rag, while “specific intent” is talcen to mean the menial
state reqguired for a particular crime. Or, “general intent” may be uged two
encompass all forms ol the mental state requirement, while “specific intant” is
limited to the one mental state of intent. Another possibility is that “general intent” -
will be used to characterize an intent o do something on an undetermined ,
sccasion, and “specific intent® to denote an intent to do that thing at & parficular
timne and place.

Bailey, 444 U.S. at 403 [quoting W, Lalave & A, Scott, Handbook on Criminal Law § 28, 201-02
{1972
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found that “[tjhe specific intent required . . . includes reckless disregard for the
interests of the plan.” United Siates v. Krimsky, 230 F.3d 855 860-6) (6™ Cir.
2000) {emphasis added). See United States v. Woods, 877 F.2d 477, 480 {&*
Cir. 1989 [specific intent in cases involving wilthul misapplication of bank funds
invielation of 18 U.8.C. § 656 “exists whenever the officer acts knowingly or with
reckless disregard of the bank’s interests and the result of hus conduct imjures or
defrauds the bank”); United States v. Hoffman, 918 F.2d 44, 46 {6" Cir. 1991}
(district court correctly instructed the jury that reckless disregard is equivalent
to intent to injure or defraud],

As noted above, Yoo acknowledged in his OPR interview that the law in this
area was “confusing” and “messed up,” but that he “looked at the cases quickly”
and was willing to rely upon a relatively inexperienced, junior OLC attorney to “try
to figure out . . . what the law really is on specific intent . . .~

Some of the Bybee Memo’s analysis was oversimplified to the point of being
misleading. The first paragraph of the Bybee Memo’s discussion of specific intent
cited Ratzlaf . United States, 510 U.8. 135 (1994}, as an example of what was
required to show specific intent:

For example, in Ratzlaf . . ., the statute at issue was construed to
require that the defendant act with the “specific intent to commiit the
crime.” (Internal quotation marks and citation omitted.) As a result,
the defendant had to act with the express “purpose to disobey the
law” in order for the mens req element to be satisfied. . ..

Bybee Memo at 3 (citing and quoting Ratzlaf, 510 U.8. at 141). The Bybee Memo
clearly implied that the Court had considersd the meaning of specific intent and
had ¢conchuded thatit required an express purpose to disobey the law on the part
of the defendant.

However, the Ratzlaf decision did not address the meaning of “speciiic
intent” in a general sense. The statute under review in that case penalized “willful
violations” of the Treasury Department’s cash transaction reporting regulations,
and the only question before the Court was the meaning of the term “willful.”
Ratzlaf, 510 U.8. at 136-37 and 141-49. In that context, the Court ruled that the
term “consistently has heen read by the Courts of Appeals to require both
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knowledge of the reporting requircment’ and a ‘specific intent to commit the
crime,' {.e., ‘a purpose to disobey the law.” Id. at 141 {italics in original}.

Yoo has argued that Ratzlaf was used properly “as an example of a statute
that was construed to require specific intent [because] the willfulness requirement
at issue in Ratzlaf is, in fact, a specific intent requirement.” Yoo Response at 29
n. 15 {emphasis in original}. However, although “willfulness” can be characterized
as a form of specific intent, specific intent to inflict severe pain or suffering has
nothing to do with “willfulness.” Rather, *willfulness” “‘carvies] out an exception
to the traditional rule’ that ignorance of the law is no excuse.” Bryon v, United
States, 524 U.8. 184, 195 {1998}, Thus, a statule that specifies a defendant must
act “willfully” “require(s] that the defendant have kriowledge of the law” he is
charged with violating, Id. As used in Ratzlaf and other cases involving highly
technical tax or currency regulations, “willfulness” is considered a “heightened
mens rea” standard, even compared to the way “willfulness” is applied in other,
less compiex statutes. Jd. at 194-195, 195 0. 17,

In his respornise to OPR, Bybee similarly characterized the “willfulness”
requirement of Ratzlaf as “a specific intent to violate the currency structuring
law.” Thus, he argued, the Bybee Memo’s statemnent that the defendant in Ratzlaf
“had to act with the express ‘purpose to disobey the law’ in order for the mens rea
slement to be satisfied” was accurate in a literal sense because “the law” in that
sentence referred to the currency structuring law. Bybee claimed that, because
the Bybee Memo did not “seek to extend Ratzlaf to other statutory regimes,” and
because the memeorandurm did not say elsewhere that the toriure statute requires
a defendant to act with a specific infent to viclate the law, the citation to Ratzlaf
wWas proper,

However, Ratzlaf was cited in a section of the Bybee Memao devoted to the
elements of the torture statitte, in a paragraph that began by noting that “[the
torture] statute requires that severe pain gnd suffering must be inflicted with
specific mntent,” and which proposed a general definition of “specific intent,”
relying on Carter and Black’s Law Dictionary, Ratelgf was cited in that same
paragraph as an example s how the Supreme Court had construed specific intent,
and the Bybee Memo did not identify or describe the “statute at issue” in that
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case. Based on that context, we concluded that the Bybee Memo misleadingly
suggested that, in order to viclate the torture statute, a defendant would have to
act with a “purpose to disobey the law.”!®

This was stated more explicitly in the July 28, 2002 draft of the Bybee
Memo, which concluded the discussion of Ratziaf quoted above with the following
comrnent:

H
i
i
!
3
E
£
;
i
i
;

In other words, the intent to achieve the actus reus of a crime is not
sufficient to satisfy a ypecific intent standard, but rather a defendant
must have knowledge of the legal prohibition established by the
criminal statute and the purpose to violate that prohibition,

July 28, 2002 draft at 3 {citation to Ratziaf omitted) {ernphasis in original], As a
general statement of the law, this was clearly wrong, and was deleted from the
final draft. However, as the introductery phrase “in other words” signifies, it
represented a restatement of the memorandum’s preceding analysis, which
remained unchanged in the final draft.

We alsc Iound that the Bybee Memo’s discussion of a potential good faith
defense to violations of the torture statute was incomplete. The memorandum :
characterized the good faith defense as: “a showing that an individual acted with :
a good faith belief that his conduct would nwt produce the result that the law :
prohibits negates specific intent.” Bybee Memo at 4. The memorandum added !
that even an unreasonable belief could constitute good faith, but cautioned that !
a jury would be unlikely to acquit a defendant on the basis of an unreasonable, |
but allegedly good faith belief. I at 5. Thus, the memorandum concluded, “a
gaod faith defense will prove more compelling whern a reasonable basis exists for
the defendant’s belief.” Id.

e If the Bybee Memo had disclosed that Rarzlafeonstrued a currency structuring statute that ;
required a showing of “willfulness,” a form of specific intent that requires proof of the defendant's
knowledge of the law ha is accused of violating, the citation would net have been misleading, but :
the case’s relevance to the terture statute, which does not include an slement of willfulness, would L
have been hard 1o discern.
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(b)(1). (b}

The Bybee Memo cited three cases in support of its conclusion that the good
faith defense would apply to prosecutions under the torture statute, but did not
point out that the good faith defense is generally limited to fraud or tax ;;
prosecutions. See Kevin F. O'Malley, Jay E. Grenig & Hon. William C. Lee, Federal -
Jury Practice and Instructions § 19.06 (5™ ed. 2000 & 2007 Supp.) (Federal Jury '
nstructions){"The defense of good faith is discussed in the context of mail, wire, _,
and bank fraud, and in tax prosecutions, infra.”).’*' The Bybee Memo did not S
address the poessibility that a court might refuse to extend the good faith defense
to & crime of viclence such as torture.

The availability of good faith as a defense to torture is not a foregone
conclusion. For example, in United States v. Wilson, 721 F.2d 967 (4™ Cir, 1983}, ;
the defendant argued that he wag entitled to a good faith instruction relating te 5
the charge that he wilifully and specifically intended to export firearms. fd. at
974. The court of appeals disagreed, noting that the defendant had failed to ~
demonstrate that he was entitled to the defense and that “fsjuch an unwarranted
extension of the good faith defense would grant any criminal carte blanche to
violate the law should he subjectively decide that he serves the government’s
interests thereby” Id at 973,

The Bybee Memo also failed to ‘advise the client that under some
circumstances, a prosecutor can challenge a good faith defense by alleging willful i
blindness, or conscious or deliberate ignorance or avoidance of knowledge that —
would negate a claim of good faith. See, e.g., United States v. Goings, 313 F.3d -g
423, 427 (8™ Cir. 2002) {court properly gave willful blindness instruction where
defendants claimed they acted in good faith but evidence supported inference that -
they “consciously chose to remain ignorant ahout the extent of their ¢riminal
behaviar”}; United States v. Duncan, 850F.2d 1104, 1118 (6™ Cir. 1988) {reversing
for failure to give requested instruction but observing that the trial court could
have nstructed the jury “on the adverss effect ‘willful blindniess’ must have ona
good faith defense to eriminal intent”). Thus, a CIA interrogator who argued that

13 Bybse Mamo at 4-5, The cases cited in the Bybes Memo ingluded two mail frand cases and
one progscution for failure to file tax returns. Inhis response to OPR, Bybee stated that the Bybee
Memio “openly disclased that most of its cited cases were ‘n the context of mail fraud.” In fact, the —
Bybens Mamo only disclosed that one of the three casea was decided "in the context of mail fraud.”
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- -'0)(1) {(b}3)
(b)), (b)(3)

his good faith belief in the benign effect of BITS negated the specific intent to
torture could have faced a challenge to his defense on willful blindness grounds,

L n i e o T TR B

RS TR

In his comments on a draft of this seport, Yoo argued that our criticism was
unfounded because the Third Circult, in Plerre v. Attorney General, 528 F.3d 180,
130 {3d Cir. 2008) {en band ruled, in interpreting the CAT specific intent
requirement in the context of an immigration matter, that wiilful blindness can be :
used to establish knowledge but not specific intent. However, we did not assert
that the government could establish & defendant’s specific intent through a witlful
blindness theory. We stated that a willful blindness instruction might be granted :
under some circumstances to counter a defendant’s claim that he held a good L
faith belief ~ based on krnowledge obtained from the CIA - that the use of EITs [
would not result in the infliction of severe mental or physical pain or suffering.
Mareaver, Plerre was decided long after the Bybee Memo was issued, and has no
bearing on whether its authors presented a thorough view of the law at that
time, ¥ :

Bybee stated that it was reasonable for him to assume that at least one of ;
the memorandum’s recipients, Alberto Gonzales, a former judge on the Texas F
Bupreme Court, was aware of the willful blindness instruction, “since it is a L
standard doctrine in the law.” Nevertheless, a thorough, objective, and candid :
discussion of a possible good faith defense to torture would have analyzed possible
problems with the defense.

The cursory gqualifications conteined in the Bybee Memo -~ that, as & |
practical matter, a jury could infer specific intent frora {actual circumstiances or
would be unlikely to acquit a defendant who held an unreasonable belief that he
acted in good faith —~ were insufficient fo counteract the incomplete analysis and
erroneous implications of the Bybee Memo's analysis, Moreover, OLC’s advice to
the CIA on specific intent and good {aith was not limited to the Bybee Memgo. In
the Yoo Letter, the Classified Bybee Memo, and the CIA Bullet Points, OLC

32 Similarly, althovgh Pierre and other appellate cases decided after iasuance of the Bybeeand
Yoo Memos have narrowly interpreted specific intent as it applies to CAT Article 3 immigration

matters, those cases ars not relevant fo whether the QLC attorneys presented a thorough, :
objective, and candid anslysis of the law in 2002 and 2003,

“b)(1), (b)(3)

o) I :
i . ;
3)
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(0)(1), (b)(3)
presented an unqualified, overgimplified view of the law without acknowledging
potential prablems.

2, Segere Pain

The Bybee Memo's definition of "severe pain” as necessarily “equivalent in
intensity to the pain accompanying serious physical injury, such as organ failure,
impairment of bodily function, or even death” was widely criticized, both within
and outside the Department. Goldsmith and Levin explicitly rejected that
formulation and characterized the reagoning behind it as illogical or irrelevant. ™

The Bybee Memo began its discussion of “severe pain” by noting that the
torture statute only applied to the infliction of pain or suffering that was “severe.”
It quoted several dictionary definitions of “severe” and concluded that “the
adjective ‘severe’ conveys that the pain or suffering must be of such a high level
of intensity that the pain is difficult for the subject to endure.” Bybee Memo at 5.

The Bybee Memo went on to state that “Congress’s use of the phrase ‘severe
pain’ elsewhere in the United States Code can shed more light on its meaning. . . .
Significantly, the phrase “severe pain’ appears in statutes defining an emergency
medical condition for the purpose of providing health benefits.” Id. {citation
omitted). The memorandum then cited several nearly identical statutes that
defined the term *emergency medical condition” and quoted from one of them as
tollows:

[An emergency medical condition is one] manifesting itself by acute
symptorns of sufficient severity {(including severe pain} such that a
prudent lay person, who possesses an average knowledge of heaith
and medicine, could reasonably expect the absence of immediate

B Yarious sommentators deseribed the definition as: “absurd,” David Luban, Libergiism,
Torture, and the Ticking Bomb, in The Torture Debate in America 38, {Karen J. Greenberg ed,,
2006); based on “strained logis,” George €. Harris, The Rule of Law and the War on Terror: The
Professional Respeonsibilities of Executive Sranch Lowwyers in the Wake of 9711, 1 J. Natl Security
L. & Poly 409, 434 {2005); ar “bizarre,” Kathleen Clarlk, Ethical Issues Raised by the OLC Torture
Memo, 1 J. Nat? Security L, & Pol'y 455, 459 {2008} {*This claimed standard ig bizarve for a number
of reagsons. In the first place, organ fallure is not necessarily associated with pain at all. In
addition, this legal atandard is lifted from a statute wholly unirelated to torture.™,

Salim v. Mitchell - United States Bates #000783
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medical attention to result in — (i) placing the health of the
wndividual . | In serious jeopardy, (1] serious impairment to bodily
functions, or {iil} serious dysfunr:ticm of any bodily organ or part . . ..

Bybee Memo at 3-8 (citing and quotmg 42 U.5.C, § 1398w-22{d){3}(B)) {emphasis
added in Bybee Memo).

The discussion concluded with the statement that “‘severe pain,’ as used in
[the torture statute] must rise o a similarly high level - the level that would
ordinarily be associated with a sufficiently serious physical condition or injury
such as death, organ fallure, or serious impairment of body functions - in order
to constitute torture.” Bybee Memo at 6. The Bybec Memo restated that
conclusion several times, with slight variations:

. In the introducton at page 1 [“Physical pain amounting to
torture must be equivalent in intensity to the pain
accompanying serious physical injury, such as organ failure,
impairment of bodily function, or even death”);

. In the summary of Part 1 af page 13 {*The victim must
experience intense pain or suffering of the kind that is
equivalent to the pain that would be associated with serious
physical injury so severe that death, organ failurve, or
permanent damage resulting in a loss of significant body
function will likkely result”);

L {n the introduction to Part [V at page 27 {torture is “extreme
conduct, resulting in pain that is of an intensity often
accompanying serious physical injury”); and

» In the conclusion at page 46 {"Severe pain . . . must be of an
intensity akin to that which accompanies serious physical
injury such as death or organ failure”™,

We found several problems with the Bybee Memo's analysis. In the first
place, the medical benefits statutes in question do not associate severe paia with
“death,” “organ failure,” or “permanent darmage.” The language used by Congress
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(b)(1), (b)E3

\was “serious jeopardy,” “serious impairraent of bodily functions,” and “serious
dysfunction of any bodily organ or part.” We asked Yoo why OLC changed the
words of the stagute. He offered the following explanation:

[ don’t think that was an effart to try to change it. I think that was
just an effort to, you know, sort of paraphrase what the statutory
language was. . . . | don't think there was anything, any effort fo
make it a different or higher standard.

We noted, however, that the words chosen to paraphrase the stanxte tended
to heighten the severity of the listed consequences. In the Bybee Memo, “serious
jeopardy” became “death,” "serious dysfunction of any bodily organ” became
“organ failure,” and “serious impairment of bodily functions” became “permanent
damage.” Thus, we concluded that, contrary to Yoo's denial, the reason the
authors of the Byhee Memo rephrased the language of the statutes was to add
further support to their “aggressive” interpretation of the torture statute.

Second, the benefils statutes do not define or even descrilie “severe pain.”
They simply cite severe pain as one of an unspecified inumber of symptoms that
would lead a prudent layperson to believe that serious health consequences are
likely to result from a faihure to provide immediate medical attention.

Finally, the Byhee Memo's use of the medical benefits statutes was illogical,
When we asked Yoo to describe the pain of death, he replied, “Well, I think I
assurae that’'s very painful, but I don’t know.” We concluded that the intensity
of pain that accompanies organ failure or death has no commonly understood
meaning and had no practical value in explaining the meaning of “severe pain.”

Levin told us that, although he thought it was reasonable for the authors
of the Bybee Memo to look to other statutes for the meaning of “severe pain,” their
use of the health benefits statutes “just didn’t make sense.” The Levin Memo
specifically rejected the Bybee Memo's analysis, stating, “We do not believe that
{the medical benefits statutes| provide a proper guide for interpreting ‘severe pain’
in the very different cantext of the prohibition against torture in sections 2340-
2340A." Levin Memo atn.17.
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Philbin defended the legal reasoning behind the use of the medical benefits
statutes, but told us that he advised Yoo against including the argument in the
Bybee Memo, In his OPR interview, Philbin stated that his “practical lawyer’s
instinct” told him that “optically,” it was better niot to use the “kind of gruesome
language” of the Bybee Memo to describe the consequences of severe pain. He
also stated that the memorandum's characterization of severe pain was “not very
accurate, not very helpful” In written comments on a draft of this report, Philbin
stated _that he “did not think the terms of the medical benefit statutes actually
provided useful, coricrete guidance concerning what amounts to ‘severe pain’
[because] there is no readily identifiable level of pain that precedes medical events
such as ‘organ failure.” Philbin Response at 8,

Similarly, Bradbury told us that the Bybee Memo's analogy of pain
gquivalent to organ failure or death “is {airly neaningless” because there are many
forms of death and organ failure that are not associated with pain.

Goldsmith commented as follows on the Bybee Memo’s analysis of “severe
pain™

It is appropriate, when trying to figure cut the meaniog of words in
a statute, to see how the same words are defined or used in similar
contexts. Butthe health benefit stalute’s use of "severe pain”™ had no
relationship whatsosver to the torture statute. And even if it did, the
health benefit statute did not define “severe pain.” . . . It is very hard
to say in the abstract what the phrase “severe pain” means, but
OLC’s clumsy definitional arbitrage didn’t seem even in the ballpark,

Goldsmith, The Terror Presidency at 145,

In Goldsmith's and Bradbury's draft revisions w the Yoo Memo, they
described the use of the medical benefits statutes ag:

misleading and unhelpful, because it is possible that some forms of
maltreatment may inflict severe physical pain or suffering on a victim
without also threatening to cause death, organ failure or serious
imnpairment of bodily functions.
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B (D)(1), (b)(3)
£)(1}, (D)(3)

The Bybee Merno's definition could be interpreted as advising interrogators -

that they may legally inflict pain up to the point of organ failure, death, or serjous
physical injury.'™ Indeed, as discussed above, drafts of the Bybee Memo explicitly
stated that the torture statute only outlaws the intentional infliction of pain that
“is likely to be accompanied by serious physical injury, such as damage to one’s
organs or broken bones.” Although, in the final drafts, the authors meodified the
language by stating that severe pain must be “eguivalent t0” pain “so severe that
death, organ failure, or permenent damage” is likely to result, the difference
betweern the two formulations is minor. Whether severe pain is deseribed as pain
that is likely to result in injury, or as “equivalent” or “akin” to pain that i3 likely
to result in injury, an interrogator could still draw the erroneous conclusion that
pain could be inflicted as long as no injury resuited.

Bybee has asserted that “no rational interrogator” could interpret the Bybee
Memo as advising that he could “legally inflict pain up to the point of organ
failure, death, or serious physical ingury,” Yoo argued that the advice was
‘written to guide a very small and quite sophisticated legal audience, not for any
interrogators’in the field . .. ." Inlight of those commerts, it is worth noting that
the CIA'S August 2, 2002 cable to the black site where Abu Zubaydah was belag
held informed field personnel that the use of EiTs:

should not repeat not produce severe mental or physical pain or
suffering: for example, no severe physical injury {such as the logs of
a limb or organ) or death should result from the procedures .

According to Rizzo, the cable was sent to “the people in the field who were
responsible for interrogating Zubaydah,” The cable’s author, ()
a senior CTC attorney, was deeply involved in discussions with OLC about the
interrogation program, and was presumably part of the “sophisticated legal
audience” for whom the Bybee Memo was intended. The fact that {(SJE)
summarized and quoted from OLC’s advice in a cable to the field behes the notion
that it was restricted or limited in any way.

34 See, a.g., Andrew C. McCarthy, A Manufactured Scandal, National Review Onling, June 25,
2004, (to ¥equate 'severe physical pain’ with pain Tike that accompanying death . . " would suggest
that any pain which is not [ife-threatening cannot bhe torture”).
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The only legal authority cited by the Bybee Memo to justify its use of the
medical benefits statute was West Virginia University Hospitals, Inc. v. Casey, 499
U.S. 83 (1991), cited after the statement, “Congress’s use of the phrase ‘severe
pain’ elsewhere in the United States Code can shed more light on its meaning [in
the torture statute].” Casey appears to have been inserted in response to Yoo’s
comment, on the June 26, 2002 draft, that they should “cite and quote S.Ct, for
this proposition,” The following language from Casey was quoted in a
parenthetical:

(W]e construe [a statutory term| to contain that permissible meaning
which fits most logically and comfeortably into the body of both
previously and subsequently enacted law.'*

Casey, 499 U.S. at 100 (citing 2 J. Sutherland, Statutory Construction § 5201 (3d
ed. 1943} (discussing the it pari materia doctrine of statutory construction), '™

135 The quoted excerpt omitted a qualifying introductory phrase, “Where a statutory term
presented ta us for the first time is ambiguous, we construe . . . ." Cuasey, 499 U.S. at 100.
{emphadgis added)., Thus, the Bybee Memo should have demonstrated that the term “severe pain”
was ambipguous before turning to other statutory sources. See, e.g., Robinson v, Shelt Oil Co., 519
U.8. 337, 340 (1999) {first step in interpreting a statute is to determine whether the language at
issue has a plain and unambiguous meaning, and the inquiry must cease if the statutory language
is unambiguous and the statutory scheme is coherent and consistent).

One way of establishing that “severe pain” was ambiguous would have been te cite
inconsistent definitions, See MCTv, ATT, 512 U.8, 218, 227 {1994) (“Most cases of verbal ambiguity
in statutes involve . . . a selection between accepted alternative meanings shown as such by many
dictionaries.”]. In Casey, the Court assessed the meaning of a statute’s attorney’s fees provision
by turning to similar provisions in other statutes and by reviewing some of the prior judicial
decisions that had interpreted those provisions, The Court found that the language in gquestion
had a clearly accepted meaning in judicial and legislative practice and that it was plain and
unambiguous. Casey, 499 U.8. at 98-101,

As the Levin Meme noted, however, any difficulty in interpreting the term “severe pain” is
more properly attributable to the subjective nature of physical pain, rather than ambiguous
language. See Levin Memo at 8 n.18 {citing and quoting Dennis C, Turk, Assess the Person, Nat
Just the Pain, Pain: Clinical Updates, Sept. 1993).

tae The in pari materia doctrine (s described as follows: “The intent of the legislature when a
statute is found to be ambiguous may be gathered from statutes relating to the same subject
matter - statutes in pari materic.” 2 J. Sutherland, Statutory Construction at § 5202, However,
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In his OPR interview, Bybee defended the use of the medical statutes as
follows:

I think that we ought to look to any tools we can to try to understand
by analogy what the term “severe pain” means, and by logking to the
medical emergency provisions, these are not statutes, we haven't
made an in pari materia argument here, we aren’t arguing that
Congress knew what it said in 42 U.8.C,, and that it incorporated
that deliberately here, it's taken that phrase out of . . . the CAT
statute, but both the Levin memorandum and our memorandum
reflect, there was a great deal of concern on the part of the United
States at the drafting of CAT that these terms were not specific, that
they didn't have any meaning in American law, and there was even
some concern that the statute might be void for vagueness. We'rs
struggling here to try and give some meaning that we can work with
because we had an application that we were alse required to make at
this time, and we couldn’t discuss this just simply as a philosophical
nicety; we had real gquestions hefore us.

Interpreting ambiguous statutory language by analogy to unrelated but
similar legislation is a recognized technique of statutory construction. Seg, e.g.,
Dep’t of Energy v. Ohio, 503 U.S. 607 (1992); Firstar Bank v. Faul, 2533 F.3d 982,
Gal (7™ Cir. 2001); Doe u. DiGenova, 779 F.2d 74, 83 {D.C. Cir. 1985). Ses ulso
Sutherland at § 53:03."*7 However, where courts look to unrelated statutes for

as noted in a later edition of Sutherland's treatise, N. Singer, Sutherland on Statutes and Statutory
Construction {6 ed. 2000} (Sutherland), “The adventitious accurrence of like or similar phrases,
oy even of similar sublect matter, in laws enacted for wholly different ends will normally not justify
applying the rule,” Sutherland at § 51,03 {queting Sylvestre v. United States, 771 . Supp. 515 {0,
Conrn. 199Q])).

137

Sutherland describes the interprative relevance of unrelated statutes as follows!

On the basis of analogy the interpretation of a doubtful statute may be influenced
by language of other statutes which arg not specifically related, but which apply to
similar persons, things, or relationzhips, By referring to other similar legiglation, a
court iy able o learn the purpose and course of legislation in general, and by
transposing the clear intent expressed in one or several statutes to a similarstatute
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guidance ininterpreting ambiguous language, there is generally a logical basis for
doing so. I some cases, the unrelated statute is helpful because it defines or
gives context to the term, or because the term in the unrelated statute has been
interpreted by the courts. See, e.g., Carcieriv. Salazar, __U.S. _, 129 8. Ct. 1058,
1064 (2009) {definition of term is consistent with interpretations given to the word
by Court with respect to its use in other statutes); Dep’t of Energy v. Ohio, 503
.8, at 807, 621-22 {reviewing examples of usage of term in other contexts);
Casey, 499 U.5, at 99-100. In other cases, the unrelated statutes are similar in
DUrpose or subject matter. See, e.g., Doeg v. DiGenova, 779 F.2d 74, 83 (D.C. Cir.
1985) {incorporation of identical or similar langhage from an act with a related
purpese evidences some intention to use it in a similar vein); Stribling v. United

tares, 419 F.2d 1350, 1352-53 (8™ Cir. 1969} {where interpretation of particular
statute at issue is in doubt, express language and legislative construction of
another statute not strictly in pari materia but employing similar language and
applying to similar persons, things or cognate relationships may control by force
of analogy}. '

However, “borrowing from an unrelated statute . . | is a relatively weak aid
given that Congress may well have intended the same word to have a different
mieaning in different statutes.” Firgtar, 253 F.3d at 991, See, Sutherland at
§ 53.05 {“The interpretation of one statute by reference to an analogous. but
unrelated stafute is considered an unreliable means of discerning legislative
intent.”) {footnote and citations omitied).

Even in those instances where courts refer to language in completely
dissimilar statutes to interpre! an ambiguous term, there is some logical basis for
doing so. See, e.g., Buckeye Check Cashing, Inc, v Cardegna, 546 .8, 440, 448
.3 {2006) (the Court concluded that the word “contract” in the Federal Arbitration
Act, 9 U.S.C, § 2, inchaded contracts that later prove to be void, in part because

of doubthil meaning, the court not only is able to give cffect to the probable intent
nf the legislature, but also to establish a more uniform and harmonious system: of
law, R is useful to lank to the function of statutes having simdlar language to
determine if there Is a possibility of reference. It also follows that the usefulness of
the rule is greatly enhanced where analogy is made o several statutes or a sldiute
representing general legisiation,

Sutherland at § 53.03 {footnotes and citations omitted) (emphasis added).
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‘contract” Is used “elsewhere in the United States Code to refer to putative
agreements, regardless of whether they are legal”).'® -

The fact that the medical benefits statutes were neither related, similar, nor
analogous to the torture statute, coupled with the fact that they did not in fact ;
define, explain or interpret the meaning of “severe pain,” undermined their utility
i interpreting the torture statute and led us to conclude that the Bybee Memo’s _
reliance on those statutes was unreasonable, The occurrence of the phrase
“severe pain” in the medical benefits statute provided little or no suppart for the i
conclusion that “severe pain” in the torture statute must rise to the lavel of pain -
assaciated with “death, organ failure, or seriocus impairment of body functions.”

3

3, Ratification History of the United Nations
Convention Against Torture

The Bybee Memo cited the ratification history of the CAT in support of its
conclusion that the forture statule prohibited “only the most extreme forms of
physical or mental harm.” Bybee Mermmo at 16, Drawing primarily on conditions _
that were submitted to the Senate Foreign Relations Committee by the Reagan
administration during the CAT ratification process, the Bybee Memo concluded :
that “severe pain” under the CAT is “in substance not different from” pain that is -
“excruciating and agonizing,”'®

The memorandum did not disclose that those conditions were never ratified
by the 3enate, in part because, “[tlhose conditions, in number and substance,
cregted the impression that the United States was not serious in its commitment e_
to end torture worldwide.” 3. Exec. Rep. No. 101-30 at 4. In reaction to criticism

Ll In Buckeye, howsver, the Court did not rely solely upan similar language in dissimilar
statutes. That opinion relied primarily on the way the word “contract” was used in the same
section of the same statute. fd at 448. The Court’s reference to unrelated statutes appeared in
a footnote that reinforced its conclusion, as stated in the taxt of the opinion, that “[bjecause the -
sentence’s inal use of ‘contract’ so obvicusly includes putative contracts, we will notread the same i
word garlier in the same sentence to have o more narrow meaning.® [l

L9 I ar 19, The Levin Memo rejected that conclusion, noting that the Reagan administration !—
proposal was “eriticized for sutting too high a thresheld of pain,” and was not adopted.® Levin
Marrie at 8 (citation and foctnote omittad].
-

: i

'L

i
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from human rights groups, the American Bar Asscclation, and members of the
Senate Foreign Relations Commitiee, the first Bush administration ecknowledged
that the Reagan administration understanding regarding the definition of torture,
which included the phrase “excruciating and agonizing physical or mental pain
or suffering,” could be seen as establishing “too high a threshold of pain for an act
to constitute torture,” and delgted that language from the proposed conditions.
Id. at 9; Convention Against Torture: Hearing Before the Senate Comm. On Foreign
Relations, 101% Cong. 8-10 (1990) (CAT Senate Hearing} {testimony of Hon.
Abraharm D. Sofaer, legal adviser, U.8. Department of State).

The Bybee Memo mentioned the revision bul minimized its importance,
stating that “it might be thought significant that the Bush administration’s
language differs from the Reagan administration understanding” because it was
changed “in response to criticism” that the language “raised the bar for the level
of pairs . . . .” Bybee Memo at 18. However, the Bybee Memo dismissed the
differences as “rhetorical,” and asserted that the revisions “merely sought to
remove the vagueness created by [the] concept of ‘agonizing and excruciating’
mental pain.” Id. at 18-19. The Bybee Memo concluded that:

[t|lhe Reagan administration’s understanding that the pain he
“excruciating and agonizing” is in substance not different from the
Bush Administration’s proposal that the pain must be severe. . . .
The Bush understanding simply took a rathsr abstract concept -
excruciating and agonizing mental pain ~ and gave it a more concrete
form.

Bybes Memo at 19.

1t is inaccurate to suggest that the Reagan admanisiration language was
changed simply to clarify the definition of mental pain. Although that was one
reasan for the revisions, that aspect was addressed by adding a detailed definition
of mental pain or suffering to the understanding. It is clear from the ratification
history that the first Bush administration’s proposed definition of severe physical
pain or suffering, which deleted the phirase “excruciating and agonizing,” was
included in response to criticism that the United States had adopted “a higher,
more difficult evidentiary standard than the Convention required” and to ersure
that the United States proposal did “not raise the high threshold of pain already

Salim v. Mitchell - United States Bates #000792
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required under international law . . . " CAT Senate Hearing at 9-10 {Sofaer
testimony). Thus, the understanding that was ratified by the Senate only referred
to the infliction of “severe” physical pain.

Finally, we concluded that the Bybee Memo’s emphasis on the Reagan
admimstration’s proposed conditions was misplaced because those conditions
were never ratified by the Senate, and, unlike the Bush administration’s
conditions, therefore, have no effect on the United States’ obligations under the

CAT. See Restatement {Third) of Foreign Relations Law of the United States §314, -

cmt. aand b. {1387) (reservations and understandings are effective only if ratified
or acceded to by the United States with the advice and congent of the Senate).

4. United States Judicial Interpretation

Part Ili of the Bybee Memo stated accurately that “[tjhere are no reported
prosecutions under {the torture statute,}” and went on to discuss federal court
decisions under the Torture Vietim Protection Act (TVPA). Bybee Memo at 22.
However, the memorandum ignored a relevant body of federal case law that has
applied the CAT definition of torture in the context of removal proceedings against
aliens. Moreover, the Bybee Memo’s discussion of TVPA cases focused on the
more brutal examples of conduet courts have found to be torture, and downplayed
less severe examples inn the reported decisions.

a. Implementation of Article 3 of the
Convention Against Torture

When Congress implemented Article 3 of the CAT, which prohibits the
expulsion of persons “to another State where . . . [they] would be in danger of
being suhiected to torture,” it directed the responsible agencies to prescribe
regulations incorporating the CAT definition of torture., 8 U.8.C. § 1231 note
{2000). Those regulations are at 8 C.F.R. § 208.18(a) {Department of Homeland
Security), and 22 C.F.R, § 95.1(b) (State Department) {the CAT regulations}. Like
the CAT, the CAT regulations diastinguish between torture and cruel, inhuman,
and degrading treatment. 8 C.F.R. § 208, 18{e){2) {“Torture is an extreme form of
cruel and inhuman treatment and does not include lesser forms of cruel, inhuman
or degrading treatment or punishment that do not amount to torture.”,

Salim v. Mitchell - United States Bates #000793
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1), ig)f\})

At the time the Bybee Memo was being drafted, some courts had already
interpreted the CAT regulations’ definition, providing additional examples of how
courts have distinguished hetween torture and less severe conduct. See, e.g., Al
-Saher v, LN.5., 268 F.3d 1143 {9® Cir. 2001);'* Comejo-Barreto v. Seifert, 218
F.3¢ 1004, 1016 (9™ Cir. 2000) (also stating that the prohibition on torture is a
jus vogens norm that can “never be abrogated or derogated” and that acts of
Congress must be construed consistently with that pI‘OhlblthI’L] Khanuja v, LN.S.,
11 Fed. Appx. 824 (9™ Cir. 2001) {unpublished).'*!

The Bybee Memo's fajlure to disecuss the CAT regulations was a relatively
minor omission, and we riote that the case law and CAT regulations are generally
consistent with the Byhee Memo's uncontroversial conclusion that torture is an
aggravated form of cruel, inhuman, and degrading treatment. We note the
omission here because of our determination that OLC's interpretation of the
torfure statute in the context of the CIA interrogation program demanded the
highest level of thoroughrness, objectivity, and candor,

k., The Torture Victim Protaction Act

[nits discussion of cases decided under the TVPA, the Bybee Memeo pointed
out that the TVPA’s definition of torture, which closely follows the CAT definition,
required the intentional infliction of “severe pain or suffering . . . whether physical
or mental,” and concluded that TVPA cases would therefore be useful in
determining what acts constituted torture. Bybee Memo at 23 n.13. The
memorandum also asserted that courts in TVPA cases have not engaged i
lengthy analyses of what constitutes torture because “lajlmost all of the cases
involve physical torture, some of which is of an especially cruel and even sadistic

Lo Although Al-Saher and ancther immigration case were listed and briefly described in the
appendix to the Bybee Memo, the CAT regulations were not cited or discusgsed.

th Atour December 31, 2008 meeting with AG Mukasey and DAG Filip, Rilip, a former federal
district court judge, stated that he thought OPR attorneys faced possible sanctions under Hinth
Cireult Rule 36-3 for citing the Xhanujadecision. That rule states that unpublished Ninth Gireuit
decisions are not precedent and that they “may not be cited to the courts of this circuit” ezcept
under certain specified conditions, We do not agree that the rule forbids Departroent attorneys
from discussing unpublished Ninth Cireuit decisions in executive branch legal memorands or
raports. Moreover, the case is cited here not as precedent, but as an example of a judicial decision
that applied the CAT regulations and which was available to the drafters of the Bybee Memo.

Salim v. Mitchell - United States Bates #000794
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nature.,” Id at 24, As support, the memorandum cited one district court case,
Mehinovic v. Vuckovie, 198 F. Supp. 2d 1322 {N.D. Ga. 2002}, and described the
brutal physical treatment that the court found to constitute torture in that case. "
Bybee Memo at 24-27. Seven additional TVPA cases and seven other cases
discussing torture in the context of the Alien Tort Claims Act, the Foreign
Bovereign Immunities Act, or CAT Article 3, were summarized in an appendix to
the memorandum. '

Acknowledging that the courts have not engaged “in a careful parsing of the
statute,” but have simply recited the definition of torture and concluded that the
described acts met that definition, the Bybee Memo propesed that the reason for
the lack of detailed analysis was because only “acts of an extreme nature” that
were “well over the line of what constitutes torture” have been alleged in TVPA
cases. fd. at 27. Thus, the memorandum asserted, Mehinovic “and the other
TVPA cases generally do neot approach {the lowest] boundary [of what constitutes
torture].” Xd.

That staterment was inaceurate, In fact, conduct far less extreme than that
duscribed in Mehinovic was held to constitute torture in two of the TVPA cases
cited in the appendix to the Bybee Memo. In Daliberti v, Republic of Iraqg, 146 F.
Supp. 2d 12 (D.L.C. 2001}, the district couirt held that imprisonment for five days
under extremely bad conditions, while heing threatened with bedily harm,
interrogated, and held at gunpoint, constitured torture with respect to one
claimant, Other plainiiffs in that case, imprisoned for much longer periods under
similar or worse conditions, were also found 0 have stated claims for torture
under the TVPA, Il at 25, The court made no findings regarding severe pain and
enly general findings of psychological harm in concluding that the claimants were

143 The Bybee Memo noted that the plaintiffs in Mehinoviewere severely and repeatedly beaten
with bats and other weapons, were foreed o endure games of Russian roulette, had their teeth
pulled, and were subjected to geveral other forms of brutal treatment. Bybee Memo at 24-26.

He3 Mehinovic appears to have heen added in respanse to the following comment from Yoo on
the May 23, 2002 draft of the Bybee Memeo: “discuss in the text a few of what we consider the
leading cases from the appendix, to demeonstrate how high the bar is to meet the definition of
torture.” Mehinovic was not one of the casey listed in the appendix and none of those cases was
dispussed in the text of the Bybee Memao.
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()1}, (&

entitied “to compensation for their mental and physical suffering during their
incarceration, since their release, and in the future.” Id.

In Stmpson v. Socialist People’s Libyan Arab Jamahiriya, 180 E. Supp. 2d 75
D.D.C. 2001), aff'd in part, rev’d in part, vacated in part 326 F.3d 230 (D.C. Cir.
2003}, the district court held, without detailed analysis, that the plaintiff had
stated a claim for torture under the TVPA by alleging:

that she was “interrogated and then held incommunicada,”
“threatened with death by representatives of the defendant if [she]
moved from the quarters where [she was] held,” and “forcibly
separated from her husband . . . [and unatle] to learn of his welfare
ot his whersabouts ., . 1%

Those district court cases contradict the Bybee Memo’s assertion that the reason
the courts had not carefully parsed the meaning of torture under the TVPA was
because the acts under consideration were “so shocking and obvicusly incredibly
painful.”

In his response to OPR, Bybee maintained that the Bybee Memo's
discussion of Mehinovic was not misleading because it disclosed “that a single
heating [in Mehinovic] sufficed to constitute torture” and because it acknowledged
“that a single incident can constitute torture.” In fact, the Bybee Memo stated

e I at 88 {quoting from plaintiff’s complaing. Althongh Simpson was subsequently reversed
Because the acts alleged were not “unusually cruel or sufficiently extreme and outrageous as to
congtitute torture” within the meaning of the TVPA, the Court of Appeals’ decision was issuesd on
April 22, 2003, ajter the Bybee and Yoo Memos had been {ssued. Simpsen w. Socialist People's

Libyan Arab Jomahiriga, 326 F.2d at 234,
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that the district court “would have been in error” if it found a single blow, in
isolation, constituted torture, and that:

to the extent the [Mehinovic] opinion can be read to endorse the view
that this single act and the attendant pain, considered in isolation,
rose to the level of “severe pain or suffering,” we would disagree with
such a view based on our interpretation of the criminal statute.

Bybee Memo at 27.
5. International Decisions

Part IV of the Bybee Memo discussed the decisions of twe foreign tribunals:
the European Court of Human Rights (European Court), in Ireland v. the United
Kingdom, 25 Eur. Ct. HL.R. (ser. A) {1978) {Ireland v. U.K.); and the Supreme Court
of Israel, in Public Commitiee Against Torture in Israel v, Isrqgel, 38 LL.M, 1471
[1999) (PCATI v, Israel. That discussion began with the reminder that, “{a]lthough
decisions by foreign or international bodies are in no way binding authority upon
the United States, they provide guidance about how other nations will likely react
to our interpretation: of the CAT and [the torture statute].” Bybee Memo at 27,
After referring in the next paragraph to the European Court and the Europesn
Conventionn on Human Rights and Fundamental Freedoms {European
Convention), the memorandum stated that European Convention decisions
concerning torture “*provide a useful barometer of the international view of what
actions amount to torturs.” Id. at 28. '

Deaspite those statemernts, the memorandum made no further reference to
international opinion. The Bybee Memo did claim, however, that the international
cases discussed in Part IV “make clear that while many of these [enhanced
interrogation| technigues may amount to cruel, inhuman or degrading treatment,
they de not produce pain or suffering of the necessary intensity to meet the

Salim v. Mitchell - United States Bates #000797
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definition of torture” and that the cases “permit, under intemational law, an
aggressive interpretation as to what amounts to forture, leaving that label 1o be
applied only where extreme ¢ircumstances exist.” Id. at2, 31 (ermphasis added).**

a. Ireland v. the United Kingdom

The Bybece Memo's discussion of freland v. UK consisted of a detailed
degcription of five interrogation techniques that the European Courtfound did not
rise to the level of torture; wall standing {a stress position); hooding; subjection to
noise; sleep deprivation; and deprivation of food and drink. Bybee Memo at 27-29.
The memorandum also noted that the court found other abusive techniques, such
as beating prisoners, not to constitute torture. Id. at 29.

The opinion reviewed and reversed portions of the report and findings of the
FEuropean Commission of Human Rights (the Commission), which initially
investigated the Irish government’s complaint, held evidentiary hearings and
irterviewed witnesses, In its report, the Commission unanimously found that the
combined use of the five interrogation techniques in question viclated the
Buropean Convention’s ban on torture, Ireland v, UK at ¥ 147(iv),

We found that the Bybee Meameo ignored several irmportant facts surrounding
the decision. First, the respondent government, the United Kingdom, did not
contest the Commission’s findings that the interrogation technigues constituted
torture. Id. at ¥ 8(b}. Second, prior to the Commission’s investigation, the
government of the United Kingdom formed a committee to review the interrogation
techniques in question. The committee’s majority report concluded that the
techniques “need net be ruled out on moral grounds.” A minority report took the
opposite view, However, both the majority and minority reports concluded that

148 The suggestion that the two cases support an aggressive interpretation of what constituted
torture “under international law” was inaccurate. A thorough examination of what is permissible
under international law would have required, at a minimum, a discussion of: (1) 2l relevant
international treaties, agresinents, and declarations (inchuding, in addition to the Buropean
Convention and the CAT, the U.N, Charter, the Universal Declaration of Human Rights, the
International Covenant on Felitical and Civil Rights, and related reports and studies); {8} the
doetrine of jus cogens, and (3} the laws, practices, and judicial decisions of other nations. Ses
Kestatement {Third} of Foreign Relations Law of the United SBtates at § 102 {summarizing the
gsourees of international law),
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b)), (0)(3)
. (D)(3)
the methods were illegal under domestic law. Id. at § 100. Third, following
publication of the committee’s report and prior to the Europsan Commission’s
investigation, the United Kingdom renounced firther use of the techniques in
guestion, Id. at 4% 101, 102, 135. Fourth, the case was decided by a 17-judge
panel of the European Court. Four of those judges dissented from the court’s
opinion, writing separately that they believed the technirues in question
constituted torture. Id., Separate Opinions of Judges Zekia, G'Donoghue,
Hvrigenls and Matscher. Finally, although the majority of the European Court
found that the techniques did not consatitute torture, it nevertheless found that
their use violated the European Convention. Id, at ] 168,

(b)(1)

A thorough, objective, and candid examination of Freland v. U.K. would have
mentionad some or all of the above facts.'*® 1t would also have considered a body
of post-Ireland case law from the European Court, in which the meaning of cruel,
inhuman, and degrading treatment and torture has been discussed further.*"’
E.g., Selmouni v. France, (25803/94) [1999] ECHR 66 (28 July 1999); Aydin v
Turkey, {23178/94) [1997] ECHR 75 (25 September 1997); Aksoy v Turkey,
{21987/93)[1996] ECHR 68 (18 December 1996). The failure to discuss Selmouni
is gignificant, as that case cited the CATs definitions of torture and crusl,
inhuman, and degrading treatment. Selrmourni at § 100, Selrouni also included
the following statement:

[Clertain acts which were classified in the past as “inhuman and
degrading treatment” as opposed to “torture” could be classified
differently in {the] future. . . . [T]he increasingly high standard being
required in the area of the protection of human rights and
fundamental liberties correspondingly and inevitably requires greater
firmness in assessing breaches of the fundamental values of
democratic societies.

156 The Bybee Memo's use of Ireland v. I.K. is discussed in Jeremy Waldron, Torfure and
Positive Law: Jurtsprudence for the White House, 105 Colum. L. Rev, 1681, 1705-08 (2003).

e #Much of that case law in fact supports the uncontroversial conclusion that the term
"rorture” should be applied to mare severe forms of cruel, inhuman and degrading treatment, See,
e.q., Aksoy v Turkey, (21987 /93) [1996] ECHR 68 (18 December 1996] at § 63.

), (0)3)

- 192 -
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Selmouniat § 101, Thus, Selmouniraised guestions about the continuing validity
of the European Court’s findings in Ireland v. UK A thorough, objective, and
candid assessment of the law would have included a discussion of that case.

b. FPublic Committee Against Torture
in Israel v. Israel

The Bybee Memo cited PCATI v. Israel as further support for the propesition
that fhere is “a wide array of acts that constitute cruel, inhuman, or degrading
treatment or punishment, but de not ameunt to torture.” Bybee Memo at 31. In
that case, the Isracll court examined five physical interrogation techniques,
similar to the techniques examined in Ireland v, UK, and concluded that all of the
techniques were illegal and could not be used by the Israeli security forces to
interrogate prisoners. PCATT v. Israel at 7 24-31.'%

The Bybee Memo acknowledged that the court did not address whether the
technigques amounted to torture, but claimed that the opinion “is still best read as
indicating that the acts at issue did not constitute torture.” Byhee Memo at 30,
The following reasons were given for this conclusion:

. “IT)he court carefully avoided describing any of these acts as
having the severity of pain or suffering indicative of torture.”

. The court “even relied on [freland v. U K] for support and it did
not evinee disagreement with that decision’s conclusion that
the acts considered therein did not constitute torture.”

» “The court’s descriptions of and conclusions about each
method indicate that the court viewed them as merely cruel,
inhuman or degrading but not of the sufficient severity to reach
the threshoeld of torture.”

148 The technigues wers: {1) shaking; {3} “the Shabach® (a combination of hooding, exposure

to joud music, and stress positionsf; {3} the “Frog Crouch’ {a stress position); (4] excessive
tightening of handeufle; and (S) sleep deprivation. Bybee Mema at 30,

Salim v. Mitchell - United States Bates #000800
08/31/2016

i
!
;



Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17 &

* The court “concluded that in certain circumstances -
finterrogators] could assert a necessity defense. CAT, however, - :
expressly provides that ‘nlo exceptional circumstance
whatsoever, .. . or any other public emergency may be invoked
as a justfication of torture.” CAT art. 2(2). Had the court been
of the view that the . . . methods constifuted torture, the Court
could not permit this affirmative defense under CAT. ;
Accordingly, the court's decision iz best read as concluding ;
that these methods amounted to cruel and inhuunan treatment, -
but not torture.”

Ll at 30-31. —

An examination of the court’s opimion in PCATI v, Israel led us to conclude
that the Bybes Memao's nssertions were mislending and not supported by the text .
of the opinion. The court’s opinion was limited to three questions: {1} whether
Israel’s General Security Service ((88) was authorized to conduct interrogations; :
{2) if s0, whether the GSS could use “physical means® of interrogation, including :
the five specific techniques; and (8) whether the statutory necessity defense ¢f the
[sraeli Penal Law could be used to justify advance approval of prohibited -
interrogation techniques. PCATIv, Israglat § 17,

After derermining that the G35 was authorized to interrogate prisoners, the -
court considered the methods that could be used to interrogate terrorist suspscts. !
The court stated that, although the “law of interrogation” was “intrinsically linked ;
to the circumastances of each case,” two general principles were worth noting, Id. _
at § 23. i

The first principle was that “a reasonable investigation is necessarily one
free of torture, free of cruel, inhuman treatment of the subject and free of any
degrading handling whatscever.” Id. The court added that [sraeli case law -
prohibits *the use of brutal or inhuman means,” and values human dignity,
including “the dignity of the suspsact being interrogated.” Id. [citations and
internal quotations marks omitted}. The court noted that its conclusion was -
consistertt with international treaties that “prohibit the use of torture, 'eruel,
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A
(o)1), (5)(3)

inhuman treatment’” and ‘degrading treatment’.” Jd.' Accordingly, “viclence
directed ata suspect’s body or spirit does not constitute a reasonable investigation
practice.” Id. The court cited as a second principle, that some discomfort, falling
short of vialence, is an inevitable consequence of interrogation. Id.

After stating these general principles, the court considered the legality of
each of the five techniques, In describing the GS8's use of the interrogation
methods, the court observed that some of the techniques caused “pain,” “serious
pain,” “real pain,” or “particular pain and suffering”; that they were ‘harmful” or
“harmed the suspect’s body”; that they “impingefd] upon the suspect’s dignity” or
“degraded” the suspect; or that they harmed the suspect’s “health and potentially
hig dignity.” Id. at 14 24-30. However, the court did not atfempt to categorize any
of the techniques as “torture” or “cruel, inhuman and degrading” treatment and
did not define those terms or refer to cther sources’ definitions. The court simply
conclhuded in each instance that the practice was “prohibited,” “unacceptable,” or
“‘not to be deemed as included within the general power to conduct
tnterrogations.” k.

Turning to the final issue, the court noted that, although the question of
whether the necessity defense could be asserted by an interrogator accused of
using improper techniques was open {o debate, the court was “prepared to accept
that in the appropriate circumstances, G38 investigators may avail themselves of
the necessity defenice, if eriminally indicted.” Id, at 1§ 34, 35. The court made it
clear, however, that this was not the gquestion that was under consideration. Id.
at § 35. At issue was whether Israel’s statutory necessity defense could be
invoked to justify advance authorization of otherwise prohibited interrogation
techniques in emergency situations. d. The couwrt concluded that the statute
could not be so used. Id. at { 37.

The Bybee Memo’s assertion that the court’s opinion in PCATI v. srael is
“hest read” as saying that ElTs do not constitute torture was niot based on the
language of the opinion. The Israeli court did not consider whether the techniques
constituted torture or cruel, inhuman and degrading treatment. There was
therefore no basis for the Bybee Memo’s statement that “the court carefully

1 The court added: “These prohibitions are ‘absolute.’ There are nio exceptions to them and
there is no room for balancing.” Id
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avoided describing any of these acts as having the severity of pain or suflering
inddicative of forture” or that the court’s “descriptions of and conclusions about
each method indicate that the court viewed them as merely cruel, inhuman or
degrading but not of the sufficient severity to reach the threshold of torture”
Bybee Memo at 30. ' -

R RAEL 4 e e =T (e

One of Yoo's commertts ort an early draft of the Bybee Memo indicates that
the authors knew the Israeli court’s opinion did not provide direct gupport for :
their position, In his comments, Yoo wrote to RSN “/i|sn’t there some language E

in the opinion that we can characterize as showing that the court did not think -

HEA

the conduct amounted to torture?” KM responded, “Unfortunately, no.”

We concluded that the Bybee Memo’s argument on this issue was not based -
on the actual language and reasoning of the court’s opinion, and was intended to :
advance an aggressive interpretation of the torture statilte.

6. The Cummandef—in-Chiﬁf Power and Possible
Pefenses to Torture

The last two sections of the Bybee Memo, addressing the Presiderit’s
Commander-in-Chief power (Part V) and possible defenses to the torture statute —
(Part V1), differ in one important respect from the preceding sections. Although :
earlier sections interpreted the applicability of the torture statute to government
interrogators and posited that the bar was very high for viclations of the torture :
statute, the last two sections asserted that there were circumstances under which
acts of outright torture could not be prosecuted.

In 2004, these parts of the Bybee Memo were characterized by Department
and White House officials as “over-broad,” “irrelevant,” and “unnecessary,” and
were disavowed shortly after the memerandum was leaked to the press. Even
before the memorandum was made available to the public, OLC AAG Goldsmith
conchuded that the reasoning in those sections was erroneous.'®® When the Levin —
Memo appeared In late 2004, it referred briefly to Parts V and VI of the Bybee

150 Goldsmith initially reviewed and withdrew the Yoo Memo, which incerporated the ,
arguments and reasoning of the Bybee Memeo. -
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- Memo, noted that those sections had been superseded, and concluded that further

discussion was unnecessary. Levin Memo at 2.

B .

Although portrayed as unnecessary and irrelevant, the sections were

essential to what Goldsmith characterized as ‘get-out-of-jail-free cards,” a “golden
shield” for the CIA, and an “advance pardon.” Goldsmith, The Terror Presidency,

at 96-97, 162. In addition, he commented:

— In their redundant and one-sided effort to eliminate any hurdles
posed by the torture law, and in their analysis of defenses and other
ways to avoid prosecution for executive branch violation of federal
laws, the opinicns could be interpreted as if they were designed to
confer immunity for bad acts. Its everyday job of interpreting
criminal laws gives OLC the incidental power to determine what those
laws mean and thus effectively to mmunize officials from

prosecutions for wrongdoing.

id. at 149-150. Goldsmith also expressed concern that the Yoo Memo was a
“blank check” for the military to engage in interrogation techiiques bevond those

- specifically approved by OLC.™

We asled the OLC attorneys who worked on the Bybee Memo why the two
sections were added to the memorandum shortly before 1t was signed.
told us thatwid not know why the sections were added, but believed it was to
give the client “the full scops of advice.” Yoo stated that he was “pretty sure” they
were added because he, Bybee, and Philbin “thought there was a missing element
to the opinion.” However, Philbin recalled that he told Yoo the sections should be
removed, and that Yoo responded, “[Tlhey want it in there.,” Yoo conceded,

(B}, (7 T)

L dea e T

A R

AT b

however, that the CIA may have indirectly given him the idea to add the two ;
sections by asking him what would happen if an interrogator “went over the line.”

reviewing a draft that did not contain them.

i3l Despite these and other highly critieal public and private remarks, Goldsmith’s stated in
his mernorandum to Associate Deputy AG Margolis that he never believed that the analvsis in the
opinions “implicated any professional misconduet” Geldsmith June 3, 2009 Memorandum to

Margolis at 1.

(0)(1), (b)(3)
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John Rizze told us that the ClA did not ask OLC to include those sections
and that he did not remember if he saw them before the final draft appeared.
Alerto Gonzales did not recall liow the sections came t0 be added to the Byhbee
Memo, but mentioned that David Addington had a general interest in the powers
of the Commander-in-Chief and may have had some input inte the memorandum.

David Addington testificd before the House Judiciary Committes that Yoo
maet with him and Gonzales af the White House Counsel’s Office and outlined for
them the subjects he planned to address in the Bybee Memo, including the
constitutional authority of the President apart from the statute and possible
defenses to the statute. Addington testified that he did not advocate arty position
at the mecting, but that he responded to Yoo's outline by saying, “Goed, I'm glad
vou're addressing these issues,” Later in the hearing, however, Addington stated,
“In defense of Mr. Yoo, [ would simply like to point out that is what his client
asked him to do.”™

As discussed above, the two sections were drafted after the Criminal
Division taold the CIA, on July 13, 2002, that it would not provide an advance
declination for the CIA% use of BITs.'® On July 18, 2002, Yoo told RAREEE t1:t
he did not plan to address the Comrpander-in-Chief power or defenses in the
metnorandun and toldw"ro note in the mearnorandum that those {ssues were not
discussed because OLC had not been asked to address them, On July 16, 2002,
Yoo and KKK et at the White House with Gonzales, Addington, and possibly
Flanigan fo discuss the memorandum. The next day, July 17, kA ~11d Yoo
began working on those two new sections. Based on this seguence of events, it
appears likely that the sections were added, following a discussion among the OLC
and White House lawyers, to achigve indirectly the result desired by thes client ~

12 There wers no follow Up questions or further testirnony regarding who asked Yoo fo address
thosge lasties, In their responsas to OPE, Yoo and Bybee argued that Addington was Yoo's “client,”
and because Addington festified that Yoo did *what his cliest asked him to do,” Addistpton's
testimony establishes that he personally asked Yoo to add the sections, Although thatis & possible
interpratation, it appears to be ingensistent with Addington’s enrlisr testimony that it was Yoo who
announced thathe would address the subjest and that Addington sitnply agreed that it was a good
idea. 1lf is also inconaistent with Yoo's sweorn statement to OFR.

¥ Sometime between July 13 and 16, at Chertolf's direction, |RMMGRERKraited 2. letter dated
July 17, 2002, from Yoo to Rizzo, stating that the Department would mol provide an advence

declnation, but Yoo apparently never signed or sent the Iotter,

T
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irtranity for those who engaged in the application of EITs - after Chertoff refused
to provide it directly.

Yoo denied to QPR that the sections provided blanket immunity to CIA
agents who violated the torture statute, although he conceded that he may have
added the discussions in response to a question from the CIA about what would
happen if an interrogator went “over the line.” He also acknowledged that the
section had “implications for the Criminal Division, which is, you know, why I
showed it to Mike Chertoff and had him review it.” Yoo asserted, howsver, that
the Comrander-in-Chief defenise could net be inveked hy a defendant unless
there was an order by the President i6 take the actions for which the defendant
was charged. Yoo admitted, however, that the Bybee Merno did not specify that
the use of the Commander-in-Chief defenise required a presidential order. He
stated: *T'm pretty sure we would have made it clear. T don't know ~ we might
have made it clear orally.” '

Philbin told OPR that he was not aware of any evidence of intent to provide
immunity to CIA officers.

a.  The President’s Commander-in-Chief Power

Asg discussed above, Bradbury commented that Yoo's approach to the issue
of Commander-in-Chief powers reflected a school of thought that is “not a
mainstream view” and did not adequately consider counter argurments, Levin
commented that he did not believe it was appropriate to address the question of
Comumander-in-Chiel powers in the abstract and that the memorandum should
have addressed ways to comply with the law, not circumvent it,  Goldsmith
beleved that the section was overly broad and unnecessary, but also that it
contained errors and constituted an “advance pardon,” -

The legal conchusion of Part V is stated conditionally in several places {the
torture statute “may be” or “would be” unconstitutional under the cirowmstances),
butis expressed without qualification elsewhere (the statute “must be construed”
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the Department “could not enforee” the statute).

The memorandum’s reasoning with regard to the Commander-in-Chief

power can be summarized as follows:

The United States is at war with al Qaeda. Byvbee Mema, Part
Y, A,

The President’s Commander-in-Chief power gives him sole and
complete authority over the conduct of war, I at Part V. B,

Statutes should be interpretsd to avoid constitutional
problems, and a criminal statute cannot be interpreted in such
& way as to infringe upon the President’s Commander-in-Chief
power. Id. at Part V. B. :

Accordingly, OLC must construe the torture statute as “not
applying to interrogations undertaken pursuant to {the

President’s] Commander-in-Chisf suthority.” Part V. B.

In addition, the detention and interrogation of enemy prisoners
is one of the core functions of the Commander-in-Chief, Id, at
Part V. C.

“Any effort hy Congress {o regulate the interrogationt of
battlefield combatants would violate the Constitution’s sole
vesting of the Commander-in-Chief authority in the President.”
Part V. C. '

Therefore, prosecution under thas torture statute “wounld
represent an unconstitutional infringement of the President’s
authority to conduct war” Id. at Part V. €.; Introdustion;
Conclusion,
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The argument assumed, without explanation or reference o supporting
authority, that enforcing the statutory prohibition against torture would interfere
with the interrogation of prisoners during wartime. This proposition, is not stated
directly, and in fact, the word “torture” does not appear in Part V, Instead, the
discussion is framed in terms of the President’s “discretion in the interrogation of
enemy combatants,” or interrogation methods that ‘arguably” violate the
statute, "™

Torhare has not been deemed availabls oracceptable as an interrogation tool
in the Anglo-American legal tradition sirice well before thie drafting of the United
States Constitution. See, ey, & v. Secretary of Stute for the Home Department
[2005] UKRL 71 at 44 11-12 (H.1.) [discussing English commeon law’s rejection of
interrogation by torfure and Parliament’s abolition in 1640 of royal prerogative to

interrogate by torture);'®  Waldron, Torture and Positive Low at 1719-20

{discussing Anglo-American legal systern’s “long tradition of rejecting torture and
of regarding it as alien to our jurisprudence®); Celia Rumann, Tortured History:
Finding Our Way Back to the Lost Qrigins of the Eighth Amendment, 31 Pepp. L.
Rev, 661, 673-79 (2004) {discussing the views of the framers of the Constitution
on interraogation by torture],

The Bybee Memo cited no authority to suggest that the drafters of the
Constitution {or anyone else} believed or intended that the President’s
Commander-in-Chief powers would inchade the power te torfure prisoners during
times of war to obtain information. Thus, the Bybee Memo's conclusion that the
torture statute “does not apply to the President’s detention and interrogation of
erienmy combatants pursuant to his Commander-in-Chief authority” was wrong
and most certainly did not constinute thorough, dbjective, and candid legal advice,
Byhee Memo at 35.

Tad The tone of this section of the Bybees Memo is noticeably argumentative, and in many
respects resembles a piece of advocacy more than an {mpartial analysis of the law. For example,
al one point, the memorandum refers {o the torture statute as an “unconstitutional . . | law{] that
seekis] to prevent the President from gaining the intelligence he Lelleves necessary to prevent
attacks upon the United States.™ Bybee Memo at 39, Bradbury charagierized this section as
“overly tendentions and ene-alded.” Goldemith found the Yoo and Bybee Memss “tendentious in
subslunce and tone.” Goldsmith, The Terror Fresidenoy at 151.

18 The House of Lords opinion is available onling at www,publications. pariiament. uk/pa/
12200806/ Idjndgmt/ 051208/ aand-1.htm. :
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The Bybee Memo also asserted that the President alone has the
constitutional authority to interrogate enemy combatants and that any attempt
by Congress itc regulate military interrogationn thus “would violate the
Constitution’s sole vesting of the Commander-in-Chief authority in the President.”
Bybee Memio at 39, This conclusion, which was specifically rejected by Bradbury
in1 his January 15, 2009 memorandum, was not based on a thorough discussion
of all relevant provisions of the Constitutiorn. Among the enumerated powers of
Congress are the following:

To defins and punish Piracies and Felonies committed on the high
seas, and Offences against the Law of Nations; :

To declare War, grant Letters of Marque and Reprisal, and make
Rules concerning Captures ort Land and Water . . . .

To make Rules for the Govem'mcnt and Regulation of the land and
napal Forces .

To provide for grganizing, arming, and dxscg:lmmg, the Militia .
15, Const., art. I, § 8 (emphasis added).

Congress has exercised the abiove powers to regulate the conducet of the
military and the treatment of detainees in a number of ways, including enactment
of the Articles of War, the Uniform Code of Military Justice, the War Crimes Act,
and, more recently, the Detainee Treatment Act of 20085 and the Military
Comumissions Act of 2006, The Bybee Memo should bhave addressed the
significance of the gnumerated powers of Congr‘“ss before concluding that the
President’s powers were exclhasive, '™

L34 InPartV, the Byhee Mema gited a previous OLC memorandum that discusgsed the Caphures

Clause, Bybee Memo ab 38 [{citing Memorandum for Willlamn J. Haynes, II, General Counsel,
Department of Defense, from Jay 8. Bybee, Assistant Attorney Gerieral, Gffice of Legal Counasel,
Rer The President’s power as Commander in Chief fo transfer captuwred terrorigts 1o the control ond
aurtody of forelgn nations [March 13, 2002) (the Bybee Transfer Memo} at 8-7). The Byhee Transfer
Mema asserted that under the Constitution, “captures” were lmited to the capture of property, ot
persons, and that Congress therefore had no authority to make rules concerning capturss of
persons. Bybee Transfer Memo at 5.
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Goldsmith singled out “the unusual lack of care and sobriety” of the legal
analysis of this section. Goldsmith, The Terror Présidency at 148, He added that:

-OLC might have limited its set-aside of the torture statute to the rare
situations in which the President believed that excesding the law was
necessary in an emergency, leaving the torture law intact in the vast
majority of instances, But the opinion went much further, “Any
cffort by Congress to regulate the inferrogation of battleficld detainees
would violate the Constitition’s sole vesting of the Commander-in-
Chief authority in the President,” the August 2002 memo concluded.
This extreme conclusion has no foundeation in prior OLC oplrions, orin

- Judicial decisions, or in any other source of law.

M, at 148-49 (emphasis in original}.

In the draft of OPR’s report that was reviewed by Yoo and Bybee, we noted that the Bybes
Tranafer Mero's conclusion was flawert becausa it innocurately discussed a higtorical source, fafled
to acknowledge other historical sources that contradicted {ts thesls, and summarily asserted that
an adverse Supreme Court case had been wrongly decided, Bybee responded that he was “wholly
juatified in relying ot what was then goad law," ie, an QLC opinion that he himsell signed five
months earfier.

As discussed above, on January 15, 2009, OLC's outgoing Principsl Deputy AAG, Bteven
Bradnity lasued a Memorandun for the Files Re: Sfafus of Certuin QLC Opinions Jssuesd in the
Aftermoth of the Terrorist Attacks of September 11, 2001 (Januvary 15, 2009}, That memarandum
announced that the Bybee Transfer Memo and four other previous OLC opinions concerning “the
allocation of authorities between the President and Congress in matters of war and national
gecuriiy” did not “currently reflect, and have not for sume years reflected, the views of OLE”
Bradirury cited numernuas historical sources that contradicted the Bybee Transter Marmoe's view of
the Captures Clauss, noted that the historical examples cited in the Bybes Transfer Mame did *nat
suppnrt that opinion's assertion thait an “unbroken historical chain' recognizes ‘exclusive
Presidential control over enemy scldiers,” and cited a Bupreme Court case (the same case that the
Bybee Tranafer Meme asserted was wrongly detided} in support of the cunclusion that the
Capfures Clause does in fact grant Congrese pewer over the detention and capture of enemy
prisoners. Jamuary 15, 2009 Memo at & & n.2,

Accordingly, we concluded thaf the Bybee Meme's brief reference to the Byhee Transfer
Memo did not gonstitute an adeguate consideration of the relevance of the Capturss Clause to the
power of Congress to outlaw toréure in the context of the ClA interrogation program.
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Bradbury and Goldsmith, as well as commentators and other legal scholars,
eriticized the Bybee Memo for failing to discuss Youngstown Sheet & Tube Co. v.
Scuwyer, 343 1.8, 579 (1982), the leading Supreme Court case on the distribution
of governmental powers between the executive and the legislative branches, See,
e.¢., Luban, Liberalism, Toriure, and the Ticking Bomb at 68, Kathleen Clark,
Ethical Issues Raised by the QLC Torture Memorandum, 1 J. Natl Sec, L, & Poly
455,461 (20058). Although arguments can be made for or against the applicability
of Youngstown to the question of the Presicent’s power to order the torture of
priseners during war, a thorough, chjective, and candid discussion would have
acknowledged its relevance to the debate. ™™

Finally, in its discussion of presidential powers, the Bybiee Memo neglected
to acknowiedge the Executive's duty to “take Care that the Laws be faithfully
executed. . . .7 U.5, Const., art. II, § 3. Under the Constitution, international
freaties “shall be the supreme Law of the Land . . . .7 U.8. Const. art. VI. Before
interpreting the Commander-in-Chisf clause in such a way as to bar enforcement
of & federal criminal statute implementing an international treaty, the authors of
the Bybee Memo should have considered an alternate approach that reconciled
the Commander-in-Chief clausge with the Take Care clauge.'®®

187
that:

Bybee told us that the Bybae Memo was "quite consistent” with Youngstown, and stated

pwle recognized that we'e in Category 3, Congroes has enacted & statute that might
interfere with the Commander in Ohiely anthority and Justice Jackson's enalysiy
gharpens the isaaes; it doezn’t snswer the question, vou still have to define what
ig the auhstantive content of the vesting clanse of Article I, and what is the
substantive content of conferring the Cormmander-in-Chief autherity on the
President,
158 As 4 matter of constituiional interpretation, the Commarider-in~Chiel clange should not
have been considersd in {solation from the Take Care clause. Sea, a.g., Marbury v Modison, $11.8,
137, 174 {1803) {"It cannot be presumed that any clause in the constitution s intended to be
without effect; and therefore such a construction is inadinissible, unless the words require i£.7);
Cohans v, Virginig, 19 U.8, 264, 383 {1821] {It is the duty of the Court “io construe the constitution
as to give effect to both jarguably inconsistent) provisions, as far aa it in poasible to reconcile thewn,
and ot to permit thelr seeming repugnancy te destroy each other. We must endeavor sa te
copatrie them s to preserve the true intent and meaning of the instrumeant.”); Prout 4, Stary, 188
U.8, 337, 545 (1503} (“The Constitution of the Unifed States, with the several amendments thereof,
st be regarded as one insteument, sll of whese provisions are in be deemed of equal validity,”).
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In his response to OPR’s report, Bybee repeatedly asserted that the Bybee
Memo was written for “sophisticated executive branch attorneys” and, as such,
did not always explain basic concepts, Bybee wroter “OLC attorneys were asked
to answer difficult issugs in a direct and suceinct manner, and it is unreasonable
to expect them to survey the case law ir a manner more appropriate for a law
review article.” Bybee Response at 43,

Thus, Bybee argued that the recipients of the Bybee Memo “did not need a
primer on the geparation of powsrs,” Byhee Responige at 70. Specifically, Rybee
asserted that the “decision not to reiterate” Youngstown was appropriate. Xd. at
B4, This assertion is belied by the fact that Goldsmith - a “sophisticated execnutive
branch attorney,” and an expert in this grea - found that the memorandum was
“flawed in 8¢ many respects that is must be withdrawn.” Goldsmith commentad
. his first draft of a replacement memorandum that the Yoo Memo confainsd
“mamerous overbread” assertions in the Commander-in-Chief section, and
specifically pointed out that it falled to consider adeguately “case law such as

" Youngstown Sheet & Tube Co. v, Sawyer” June 15, 2004 draft at 1, n.1 {citation

citted). Goldsmith also 1old others in the Departnent that it was his view that
the Commander-in-Chief section was “misleading and under-analyzed to the point
of being wrong.” June 30, 2004 email. As such, we reject Bybee’s assertion that
the memorandum, although riot s “fulsome” as it could have befm was sufficient
for the audience for which it was intended.

Bybee also disputed that the Commander-in-Chief sectionn In effect
constituted an advance declination for future viclations of the torture statute.
Byhee ataicd:

The Commander-in-Chief section never advised ClA officials that they
would be immune from prosecution no matter what they did. To the
contrary, the {Bybee Memo] explained that this section was only
addressed to interrogations “ordered by the President” and to the
interrogations “he believes necessary to prevent attacks upon the
United States.”

The Bybes Mermo did not, in {act, make it clear that its conchasion that the
torture statute could not be constitutionally applied to the CIA interrogation
program was conditioned on the issuance of a direct order from the president.

- When Bybee was asked in his initial interview about whather a direct presidential
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order was required, he answered; "Well, we haven’t explored that in this

memorandum. .., That is not addressed here. We haven't reached that level of
specificity.” Nowhere in the Commander-in-Chief section doss OLC lay out such
arequirement. In fact, the sole reference to the requirement is made indirectly in
the introduction to the Defenses Section, which follows the Commander-in-Chief
section (“We have also demonstrated that Section 23404, as applied to
interrogations of enemy combatants ordered by the President pursuant to his
Commander-in-Chief power would be unconstitutional.” Bybes Meme at 38}, We
found thiz single reference did not adeqguately inform the reader that OLC’s
analysis may have assumed the existence of a presidential order,

When we asked Yoo why he did not explicitly state in the Bybee Memo that

the torfure statute would be unconstitutional only if the President directly ordered

the CIA to torture a prisoner, he commented:

I do think that orally we fold [the CIA] that this {s, you know, this
argument to be triggered — if it’s not in the opinion Mself, that the
argument to be triggered requires the President’s direct approval. . . .
[ do remember we talked about it because we, [ think Jay, Patand 1
talked abouf, you know, the sort of chain of command Issues and
whether this defenise could be claimed by people lower down. | dow’t
know if we made & conscious decision to include it of not include it
for, I don't know, appearance reasons, or whether ~ 1 de know we
talked about it and that was sort of the conclusion we came to is that
this was something the President would have to approve, and that it
wasn’t something that could just be claimed by everybody lower
down, because then it would sort of be this kind of general imrmunity
from everything anybody ever did.?®

From Yoo's statement, we conchuded that, although Yoo was aware of the
nossibility that that the Bybea Memo could become “this kind of general itomunity
from everything anybody ever did,” he failed to clarify that his conclusions
regarding the unconstitutionality of the torture statute presumed the existence of
a direct presidential order.

158 Yoo added that be did not believe it wasa problem if the requirement of a direct presidential

order wasg not included in the Bybee Memo beoause he thought it would he “perfectly clear for
people who work In this area.”
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b, Criminal Defenses to Torture

The last section of the Byheée Memo discussed possible defenses to violations
of the torture statute and goncluded that, *even if an interrogation method might
viclate [the torture statute], necessity or sslf-defense could provide justifications
that would eliminate any criminal liability,” Bybee Memo at 46. Although the
mernorandura suggested that its analysis was based upon “[sjtandard eriminal law
defenses,” Jd. at 39, we found that not to be the case. At various points, the
memorandum advanced novel legal theories, ignored relevant authority, failed to
adequately suppott its conclusions, and relied on guestionable interpretations of
case law

{1} The Necessity Defense

The Bybes Memo concluded: “We beligve that a defense of necessity could
be raised, under the current circumstances, to an allegation of a Section 23404
violation,® Bybee Memo at 39, The Bybee Mermo based its definltion of the
necessity defense on two treatises, the Model Penal Code and LaFave & Scott’s
treatise on criminal law, One U8, Suprerse Court decision, United States v.
Bailey, 444 U35, 394 {1980), was clted for the proposition that “the Supreme Court
has recognized the defense,” but was not discussed further, Bybee Memo at 40.
No other case law was cited or discussed,

A prosecution for vielations of the torture statute would take place in fedaral
district court, and the relevant controlling judicial authority would be the opinions
of the U.8. Supreme Court or the U,S, Circuit Courts of Appeals.'™! At the time
the Bybee Memo was drafied, the Supreme Court had discussed the necessily

Lt See Luban, Liberalism, Tortere, and the Ticking Bernb at 62-67, for a oritique of the Bybee
Meme's analysls of self-defense and necessity. That article was expanded upon in a subsequent
book by the same atithor, Legal Fifies and Human Dignity (20073, at pp.162-205, which raised
several of the issues discussaed in this report.

el Wenue for viclations of the torfure statuts conld lie in any judicial district, See 18 U,8.C,
§ 3238 {venue for offenses comumitted out of the jurisidiction of any particular stafe or district shall
be iz the district where the defendarnt is fivef hrought, in the district of the defendant’s last known
regidence, or in the Disirict of Cohimbia).
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(5)(1),

defense in two opinions: United Sigies v, Bailey, 444 U.S. 394 (1980), and United
States v, Oaklund Cannabis Buyers’ Cooperative, 532 U 5. 483 {2001),

In Bailey, the Court was asked to consider whether the common law
defenses of necessity or duress were available to a defendant charged with
escaping from a federal prison, The Court briefly discussed the nature of the
defense at common law, but concluded that there wasg no need to consider the
availability or the elements of a possible necessity or duress defenses because
“hiinder any definition of these defenses one principle remains constant: if there
was & reasonable, legal alfernative to violating the law, ‘a chance both to refuse
to do the criminal act and also to aveid ths threatened harm,’ the defenses wiil
fgil.” Buailey 444 U.S. at 410 {guoting LaFave & Scott), The Court held that
because the erime of escape was a continuing offense, the defendant would have
to prove that he had made an effort o surrender or return to custody as soon a3
the claimed duress or necessity had lost its coercive force.” I, at 415, Based on
the record before it, the Court concluded that the defendant could not meet his
burden and that the necessity defense was therefore unavailable, [k,

In United States v. Qaklund Cannalis Buyers’ Cooperative, the respondent
contended that, “because necessity was a defense at comumon law, medical
necessity should be read into the Controlled Substances Act,” and suggested that
Batley had established that the necessity defense was available in federal court,
Oakland 532 1.8, at 490, The Court disagreed, noting that, although Baley had
“discussed the possibility of a necessity defense without altogether rejecting 1t,”
the respondent was “incorrect to suggest that Balley has settled the question
whether federal courts have authorify to recogoize a necessity defense not
provided by stafute. . . . It was not argued [in Bailey], and so there was no
occasion to cansider, whether the statute might he unable to bear any necesszty
defsnse at all,”*®?

1 . at 490 & n.3. The Court revisited thiis isgue In Divon v United Sicdes, 548 U.B, 1 {2006),
which discussed both Baifey and Qakignd. in Divon, the Court assumed that o defense of duress
would be available to a defendant charged with s firearma viclation. i at 6. The Court nited that
the defense would he an affirmative ong, which the defendant must prove by a preponderance of
the avidence, and concluded that there was no indication that Congress intenided the government
to bear the birden of dispr ovmg the defense bevond a reasonable doubt, I

- 208 -
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The Bybee Memo did not cite or discuss Oakland, and apart from stating
that the Bailey Court had “recognized” the necessity defense, no federal judicial
opinions were cited or discussed. Altheugh the Oakiand Court’s comments about
Bailley were arguably dictum (as were ‘he Bailey Court’s commerits about the
necessity defensel, the Court’s opinlon neverthsless explicitly rejected the very
praposition for which the Bybee Memo cited Badley.

During his interview with OPR, Yoo acknowledged that he was not familiar
with the Court’s decision in Oakland, He also told us that “what we did is looked
at the standard criminal law authorities and, you know, didn’, you know,
Shepardize all the authorities that we 11sed /1%

Alarge body of relevant federal case law on the necessity defense existed at
the time the Bybee Memo was being drafted. Opinions discussing and setting
forth the elements and limitations of the necessity defense were available from
every federal judicial circult except the Federzl Circuit {which does not hear
criminal cases), E.g., United States v, Moawell, 254 F.3d 21 (1% Cir. 2001); United
States v. Smith, 160 F.3d 117 (2d Cir, 1998}, United States v, Paolello, 951 ¥.2d
537 (3d £ir.1991): United States v, Cassidy, 616 ¥.2d 101 {4 Cir.1979); United
States v. Gant, 691 F.2d 1189 (3% Cir, 1983} United States v, Singleton, 902 F.2d
471 (6th Cir.1990); United States v. Mawchlin, 670 F.2d 746 (7% Cir. 1982); United
States v. Griffin, 909 F.2d 1222 (8™ Cir. L990); United States v. Schoon, 971 F.24
193 (Bth Cir. 1991} cert. denied, 504 U.3. 990 (L992); United States v. Tumner, 44
F.3d 000 (10™ Cir. 1995); United Stutes v, Bell, 214 F.3d 1289 (11% Cir, 2000}
United States v. Bailey, 585 F.2d 1087 (D.C. Cir. 1978}, rev'd, United Statez 1.
Bailey, 444 U,8, 3894 (1980); United States v. Gavirig, 116 F.3d 1498 (D.C. Cir,
19973, See also -Federal Jury Instructions at § 19.02 (surveying federal jury

Lot Judge Bybse was unaware of the Oakdand decision when the memorandum was drafted,
but faid us that hecanse Oakland came close fa overmlmg Bailey but did not actually do so, it was
not riecessary to discuss it in the memorandu not kuow whether Yoo and [REMEE were
aware of Oalkdund, or simply overlooked it, {8 9] refusad to dlscuss the legal research
and analysis that went into the Bybee Memo saying, “['I‘]he docuinent speaks for Haell”

L A Westlaw gearch in the “ALLFEDS” data base for “necessity / 1 defense & before /20007
vielded 454 cases. Although many of those cases were not on point {for example, cases dealing
with the dectrines of business or medical necessityl, the search identified Gakfand Cnonnabis
Buyers' Cooperative and dozsns of relevant opinions of the United States Circuit Courts of Appeals,
including all of the cases nited above except Paolelle {which refers to the defense as the

Salim v. Mitchell - United States Bates #000816
08/31/2016

el el d sl ar P T T 1

S MM | AR Ram Bl -

e T e AT

T U A NE eyt

BB Ve e =

o —r



Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

instructions and case law for coercion and duress defenses, including the
necessity and justification defenses).

During his OFR interview, Bybee stated that a discussion of existing federal
case law on the necessity defense was not needed in the Bybee Memmo because the
reported cases were “far afield” from a “ticking time bomb” situation,

Yoo told us:

[Wie were trying to articulate what the . . | federal common law
defense was generally, and we used the standard authorities to do
that. . . . But the other thing was that other situations that would
have arisen would just be so different than this one, because this was
a case, this necessity defense in the context of torture, is such a sort
of well-known, well-discussed hypothetical that, you know ~ tike [
say, that's almost all the writing about this hypothetical
circumstances are written ahiout is necessity and self-defense,

A review of the cases mentioned above and other judicial opinions reveals
that the elements of the neceasity defense in federal court differ from the elements
set forth in the Bybee Memo. Although the defense varies slightly among the
circuits, most courts have endorsed the following slements:

{1} the defendant was under an unlawful and present, inuninent, and
impending threat of such a nature as to induge a well-grounded
apprehension of death or serious bodily injury;'®

“ustification defense”}. Several federal cases were also cited in the treatises relied upon by the
Bybes Memo, :

s Yoo appears to have had a limited knowledge of ¢riminatl law, and may not have known that
fedaral seurts had considered the necessity defense in many reported decisions, In hig OFR
intérview, Yoo stated that he told Wo look at *avery state court case” on the recessity
defense “becnuse that's the only way it would come up.”

8¢ A few federal courts have adopted a *vholes of evils® analysls similar to the “balaneing of
harms"deseribed in the first element of the MPC definition. See, e.y., Urnited States v, Tuner, 44
F.3d at 902,
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{2} the defendant did not recklessly or negligently place hamself in s
situation in which it was proballe that he would be forced to choose
the criminal conduct;

(3} the defendant had no reasonable, legal alternative to violating the
law, a chance hoth to refuse to do the criminal act and alsa to avoid
the threatened harm; and

(4) a direct causal relationship may be reasonably anticipated
between the criminagl action taken and the avoidance of the
threatened harm.,

Bee, e.q., United States o, Singleton, 902 F.2d at 472-73.°%

A thorough, objective, and candid discussion of the necessity defensein the
context of the CIA interrogation program would have included an element-by-
elernent analysis of how the defense would be applied to a government interrogator
accused of viclating the torture statute. Such an analysis would have identified
the following issues. ’

The first element of the defense, as noted above, requires a defendant to
demonstrate as a preliminary matter that hie {or arguably, a third party) faced an
immediate, well-grounded threat of death or serious injury, The Bybec and Yoo
Memos triefly acknowledged this issue, but did not explain how a government
interrogator with a prisoner in his physical custody would make such a showing.
See, v.g., Untted States v. Perrin, 45 F.0d 869, 874 (4™ Cir. 1995) {“It has been only
on the rarest of occagions that our sister circuits have found defendants to be in
the type of imminent danger that would warrant the gapplication of a justification
defense™; see also Singletort, 902 F.2d at 472 [noting the infrequency with which
a defense of justification is appropriate}; United States v. Criltendon, 883 F.2d4 326,
330 (4™ Cir. 1989) (generalized fears will not support a defense of justification);
United States v. Panter, 688 F.2d 268, 269 (8™ Cir. 1982) {reversing a convigtion.
for illegal possession of a firearm based on finding that possession of the firearm
occurred “in the actuel, physical course of a conflict” when defendant, after being

e7?

In some cases Invelving eseape from prison or unlawful possession of a firearm, the courts
have added & fifth element - that the defandant did not nraintain the flegal conduct any longer
than necessary. See e.g., Singlator, 902 F.2d at 473 {citing Bailay, 444 U.8, at 399

KA

Salim v. Mitchell - United States Bates #000818
08/31/2016

U




Case 2:15-cv-00286-JLQ Document 176-11 Filed 05/22/17

stabbed three times, discovered a gun lying within reach).®

Another element of the federal defense that merited a more complete
discussion was the requirement that a defendant prove that he had no reasonable,
legal alternative to violating the law, As oné court noted:

168 The Bybee Meme, in Part IV (International Decisions), briefly altuded to the “ticking time

bomb” scenario, Bybee Memo at 31 n.17 (stating that the lsraell Supreme Court “drew upon the
ticking time bomb hypethetical proffered by the [lsraeli security service] as a basis for asserting
the necessity defense . . . . Under those circumstances, the court agreed that the necessity
defense’s requirement of imminence . . . would be satisfied.”). As nofed above, in their OPR
interviews, Byhee and Yoo both referred to the tieking time bomb hypothetical ag suppart for their
analysis of the necesaity defense.

The ticking time bomb scenario is frequently advanced as moral or philosophical
justification for interrogation by torture. See, e.g., Bric A. Posner and Adrian Vermeule, Terrorin
the Balance, Secrrity, Liberty, and the Courts 196-157 {2007); Alan M. Dershowitz, Why Terrorism,
Works, Understanding the Threat, Responding fo the Challenge 132-163 (2002). However, other
scholars have argued that the scenario is based on unrealistic assumptions and has little, if any,
relevance to intellipence gathering in the real wortd. See, e.g., Luban, Liberalism, Torture, and the
Ticking Bomkb at 68; Kim Lane Sheppele, Hlypathetical Torture in the “War on Terrorism,” L J, Nat'l
Security T.. & Pol'y 285, 293-85, 33740 {2005}); Hemry Shue, Torture, 7 Phil, & Pub, Aff. 12443
(1078). Reliance upen the scenaric has been criticized because it assumes, among other things:
{1} that a specific plot to attack exdsts; (2) that if will happen within hours or minutes; (3} that it
will kill many people; [4) that the person in custody is known with ahsolute certainty to be a
perpetrator of the attack; [3) that he has information that will prevent the attack; (6) that torture
will produice irnmediate, truthhal information that will prevent the attack; (7) that no other means
will produce the information in time; and (8} that no other action could he taken to avoid the har
Association for the Frevention of Torture, Defusing the Ticking Bomb Scendrio (2007} (available at
http:/ /www.apt. ch/compenent/ option, com_docman ftask,cat_view/gid, 115/itemid 59 /lang,en/},

To our knowledge, none of the information presented to OLC about Abu Zubaydab, XSM,
Al-Nashiri, or the other detainees subjected to EITs approached the level of imminence and
certainty associated with the “ticking time bomb® scenario. Althongh the OLC attorneys had good
reasons to believe that the detainees possessed valuable intelligence about terrorist operations in
general, there is no indication that they had any basis to believe the ClA had specific information
about terrorist operations that were underway, or that posed immediate threats,

Moreover, any reliance upon the “ticking time homb” scenario to satisfy the imminence
prong of the necessity defense would be wnwarranted in this instance, as the ElTs under
consideration wers not expected or intended to produce immmediate results. Rather, the geal of the
CIA interrogation program was to condition the datainee gradually in order to break down his
resistance to interrogation.
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The defense of necessity does not arise from a “cholce” of several
sources of action; it is instead based on a real emergency. It may be
agserted only by a defendant whe was confronted with a crisis as a
personal danger, a crisis that did not permit & selection from amoeng
several solutions, some of which would not have involved criminal
acts,

United Siates v, Lewis, 628 F.2d 1276, 1279 {10™ Cir.), cert. denied, 450 U.S. 924
[1980); see also United States v. Goviria, 116 F.3d at 1831 (defendant had ample
opportunities to inform others of 2 threat to his daughter that caused him to
participate unwillingly in a drag conspiracy distribution ring); United States p.
Jagnrette, 744 F.2d 817, 820-21 (D.C. Cir. 1984) {congressman who claimed he
accepted bribe only because he feared he was dealing with mobsters may not raise
duress defense hecause he had opportunity to notily law enforcement officials
during two days between agreeing to take bribe and actually taking i), cert.
dented, 471 U.8, 1099 (1985).'%°

The Bailey Court also stressed this elermnent: |

Under any definition of these defenses [of durcss or necessity] one
principle remains constant:  if there was a reasonable, legal
alternative to vielating the law, “a chance both to refuse to do the
cririnal act and also to aveid the threstened harm,” the defenses will
fail,

Bailey, 444 1.3, at 410 (citing LaRave & Scott at 379).7° Thus, a gevernment
official charged with torturs would have the burden of proving that no other
method of persuasion or interrogation or any other way of getting information

168 Although the Bybee Memao did cite LaFave & Scott's version of this element, it distilled the
treafise’s anslysis, which included citations to st federal cases (including Bailey) tv ane short
sentence: “the defendant cannot rely upcm the necessity deferise if a third alternative is open and
known to him that will cause less harm,” Bybee Memo at 40 (apparenily referving to, but faxhng
0 citﬂ, Lafave & Scott at 538).

e See The Diuna, 74 U, 8, (7 Wall] 354, 351 {1869 Hor the necesslty defenss to be available,
the case must be vae of "sbsolute and uncontrollable necessity; and this must be established
beyond areasongble doubt . . ., Any rule less stringent then this would spen the door to all worts
of fraud.”).

-~ 213 -
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would have prevented the haom in questiorn. The Bybee Memo did not explain how
an interrogator could prove this element.

A similar issue is raised by the fourin elsment of the defense - that there be

& direct causal relationship regasonably anticipated between the criminal action

taken and avoldance of the threatened harm. Thus, a defendant would have to
prove, by a preponderance of the evidencs, that he reasonably anticipated that
torture would produce information directly responsible for preventing an
immediate, impending attack in a real-world situation. ™

The only other aspect of the necessity defense that was discussed in detail
by the Bybee Memo was LaFave & Scott’s observation that the *defense is
available ‘only in situations wherein the legislature has not itself, in its crimuinal
statute, made a determination of vahies.” Bybee Memo at 41 (quoting LaFave &
Seott at 629).'7° As LaPave & Scolt’s treatise explains, when a criminal statute

1 Byhes respondsd to this statement by claiming that the Bybee Menio did discuss “the
tisking time bomb scenario gs precisely such a real world situation.” He cited as an exarnple a
footnote in the Bybee Memo's discussion of PCAT v frvel. However, that footriote almply
gtanmarived fhe ticking time bomb hypothieticsl discussed in the Isracli court’s decision. Bybes
Memp at 31 0,17, Hybee offered a second example of & “real world* ticking time homb scensrio
by claiming that:

the OLC attorneys working on they [2002] Memo had been briefed on the
epprehension of Jose Padilla on May 8, 2002. Padilla was believed to have built and
plented a dirty bomby . | | In Few York City.

Bybee Response at 74 n.6 [emphasis added). Bybege did not eite a sturce for that statement, but
itis inconsigtent with press accounts and with forner Atterney General Asheroft's announcement
at a press conference that Padilla “was exploring @ plar to build and explode a radiological
dispersion device, or ‘'dirty bomb,’ in the Unidfed States.” (hitp edition.enn.com/transcripts/ Q206 /
10/bn, 02, htmd {emphasia added),

b Although Lafave & Scott cited only state statutes for this propoaition, it is likely that a
federal eourt asked te permit the defense in a presecution undar the torture statute weould
consider, as an initial matter, whether the defense was contemplated by Congresy when i enacied
the law, Sze Builey, 444 U.8. at 415 n. 11 [recognizing “that Congress in enacting crintinal statutes
legialates sgalnst 4 background of Anglo-Saxon corumoen law . . . and that therefore a defertae of
duress or coercion may well have been contemplated by Congress when it enacted” the prisen
escape statute). Bul see Ogkland, 532 U.8. at 490 ni 3 {pointing cut that the Bedley Court refused
to balance the harms of the proposed necessity defense and that *we are ccnstxumg an Act of
Congress, not drafling {t.%). :
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expressly provides that a necessity defense is prohibited, or conversely, that it is
available, the statute’s determination 1 controlling, LaFave & Scott at 629,

The Bybee Memo advanced two arguments in favor of the propesition that
Congress intended the necessity defense to be available to persons charged with
violating the torfure statute. First, the memorandiim stated;

Congress has not explicitly made a determination of values vig-a-vis
torture. In fact, Congress explicitly removed efforts to remove torfure
from the weighing of values permitied by the necessity defense.

Bybee Memo at 41,

1 & footnote, the memorandum egplained that argument as follows: the
definition of torture Int the CAT only applied when severe paiu is inflicted for the
purpose of obtaining information or & confession. Xd. at n.23. Therefore:

One could argue that such a definition represented an attempt fo to
lsic] indicate that the good of of [sic] ohtaining information . . . could
not justify an act of torture, In other words, necessity would not be
a defense,

Tl

The memorandum then reasoned that when Congress defined torture under
the torture statute and did pot include the the CAT requirernent that pain be
inflicted for the purpose of ehtaining information or a confesgion, it intended “fo
remove any fixing of values by statute.” Jd. Therefore, according to the Bybee
Memo, Congress intended to allow defendants charged with torture to raise the
necessity defense. Id.

That argument depends on the following series of assumptions, none of
which is supported by the ratification history of CAT or the legislative history of
the torture statute: {1} the CAT definition’s reference to the purpose of torture was
intended 0 signal that the necessity defense was unavailable; (2) Congress
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mterpreted the definition as such a signal; and (3) Congress adopted a broader
definition of torture than the CAT definition in order to indicate that the necessity
defense should remain available under United States law.

However, if Congress had intended to allow the necessity defense to apply
to the torture statute, it could have made an explicit statement to that effect,
rather than relying on attorneys and judges in future criminal prosecutions to
discern a hidden reason for its decision to broaden the scope of the definition of
torhure. Moreover, the argument’s underlying assumption - that the wording of
the CAT definition was “an attempt to indicate” that necessity should not be a
defense to torture - Is unwarranted, as the treaty explicitly stated elsewhere that
necessity was not a defense to torture. CAT art. 2(2).

In support of its second argument for concluding that Congress intended
to allow the necessity defense to apply to the torture statute, the Bybee Memo
cited CAT article 2(2}, The memorandum reasoned that Congress was aware of
article 2(2), “and of the [Model Penal Code] definition of the necessity defense that
allows the legislature to provide for an exception to the defense, [but] Congress did
ot ncorporate CAT article 2.2 inte [the torture statute]” Bybee Memo at 41
n.23. Congress's failure to prohibit sxplicitly the defense, the memorandum
concluded, should be read as a decision by Congress to permit the defense. Id

The Bybee Memo failed to point out, however, that the fact that Congress
has not aspecifically prohibited a necessity defenise doss not mean that it is
available. Cakland, 532 U.8. at 491 n.4 {*We reject the Cooperative’s intirmation
that elimination of the defense requires an explicit statement.”) (cifation and
Internal quotation marks omitied),

Moreover, the Bybee Memo’s argument depends on the assumption that
Congress intended to enact implementing legislation for one section of CAT that
was Inconsistent with the ciear terms of another section. The memorandumm did
not address the possibility that a court might conclude that the torfure statute
should be fnterpreted in a manner that is consistent with article 2{2)’s prohibition
of the necessity defense.'™ See, e.g., Filartiga v, Pena-Irala, 630 F.2d at 887 .20

1 The authors of the Bybee Mamo recognized the logic of such an argument when it
supperted a permissive view of the torture statute, In Part [V of the Bybes Meme (International

Decigfons), in arguing that harsh Israell interregation methods did not constitute torture, the
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{referring to “the long-standing rule of construction first enunciated by Chief
Jusiice Marshall: ‘an act of congress ought never to be construed ta violate the law
of nations, if any other possible construction remains , . . .7 (citing and quoting
Murray v. Schooner Charming Betsy, & U.S. (2 Cranch} 34, 67 [1804}). Sze aigo
Restatement {Thivd) of Foreign Relations Law of the United States at§ 114 (1987)
(“Where fairly possible, a United States statute is to be construed so as not to
conflict with, international law or with an international agreement of the United

. Btates "}

Meore noportantly, the Bybee Memo's discussion of congressional intent
ignored directly relevant material in the ratification history of the CAT that
undermined or negated its postion. As the drafters of the Bybee Memo knew, but
did not discuss in the memorandum, the Reagan sdwministration’s proposed
conditions for ratification of the CAT inciuded the following understanding:

The United States understands that paragraph 2 of Article 2 does not,
preclude the availability of relevant common law defenses, including
but not limited to self-defense and defense of others.

5, Exec. Rep. No. 101-30 at 16,

The first Bush administration deleted that understanding from the proposed
conditions, with the following expianation:

Paragraph 2 of Article 2 of the Convention states that “no exceptional
circumstances whatsoever, whether a state of war or a threat of war,
internal political instability or any other public emergency, may be
invoked as a justification of torbure.” We aceept this provision, without
reggrvation. As indicated by President Reagan when he transmifted
the Torture Convention to the Senate, no circumstances can justify
torture,

The HReagan administration, without in any way narrowing the
prohibition on terture, had thought it desirable to olarify that the

authors concluded that the court must have interpreted lsrael law in a. manner consiatent with
the prohibition of GAT artivie 2(2). Bybes Memo at 31,

[ &
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Convention does not preclude the availability of relevant cornrmon law
defenses, including self-defense and defense of others, That is, the
Convention dees not prevent a person from acting in self-defense, us
long as he does not torfure. While there was no opposition to this
concept, substantial concern was expressed that if this
understanding were included in the instrument of ratification, #
would be misinterpreted or misused by other states to justify tortura in
certain circumstances. We concluded that this concern was justified
and therefore reviewed whether the understanding was necessary,
We decided it was not, since nothing in the Convention purports to
lirnit defenses of actions which are not committed with the specific
intent to torture., We would not object to your including this letter in
the Senate report on the Convention, so that U.S, courts are clear on this
point.

S. Exec. Rep, No, 101-8C at 40-41 {App. B) (Correspondence from the Bush
Administration to Members of the Foreign Relations Committee, Letter from Janet
G. Mullins, Assistant Secretary, Legislative Affairs, Department of State, to
Senator Pressler (April 4, 1890} (emphasis added) (Mulling Letter)).

Yoo and KK knew that the Bush administration had withdrawn the
Reagan administration’s understanding on self-defense and defense of others. On

July 31, 2002, RREEERwrote to Yoo:.

- Bomething we don’t mention in our discussion of defense is the fact
[that] the Reagan administration had submitted an understanding
with respect to justification defenses that the Bush administration
dropped. . . . The Bush Administration explained the decision to drop
this understanding as follows: “Upon reflection, this understanding
was felt to be no longer necessary.” Thoughts on whether we should
include this and, if so, where?

Yoo responded;

I guess we should drop a footnote, In terms of whether it is no longer
necessary, is there any further explanation givenn by the Bush
administration|?] It could be because it was felt to be understood that
the treaty did not preclude those defenses.
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1 just looked threugh the hearing on the Convertion ~ Sofaer's
preparsd testimony states that one [of] “the baslc obligations of a
state party” fo the Convention was “[fjo make clear that torture
cannot be justified and that ne order from a superior or office or
public authority may be invoked as a justification of torture.” Sen, - .
Exec. Rep. 101-30, at 7. He later describes the Reagan
administration understanding as “widely misunderstood.” But that's P
—~ all I've found on it.

Neither the Bybee Memo nor the Yoo Memo acknowladged this jssue in their
- . discussions of common law defenses. A copy of the full Senate Executive Report P
cited above, including the Mullins Lefter was among the docurnents provided to ; s

ug by OLC in a folder labeled§ B - Hard Drive and Hard Copy Files.”

The Bybee Memo also failed to consider the possibility that a court rmight T
consult addifional relevant statements from the Executive Branch, such as the '
State Department's initial report to the Urdted Nations Commiftee Against Torture, ' =
documenting United States implementation of the CAT [prepared “with extensive
-~ assistance from the Department of Justice” {emphasis added]. That report included

the following statement!

No exceptional gircumstances may be involked as a justification of
torture, United States law contains no provision permitting otherwise
prohiibited acts of tortwoe or other cruel, inhuman or degrading :
freatment or punishment o be employed on grounds of exigent $
circumstances {for example, during a “state of public emergency®) or
on orders from a superior officer or public authority, and the
protective mechanisms of an independent Judmiary are not :mb}ect to :
sUspension.

United States Department of State, Initial Periodic Report of the United States of r
America to the UN Committee Against Torture at § 6 {October 15, 1999177

174 In its 2005 report to the Committee Against Torture, the United States reaffirmed its
— vosition that “Injo circumstance whatsosver . , , may be invoked as a justification for or defense
to committing torture.” Unlted States Department of State, Second Periodic Report of the United
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A court might alsa be influenced by the sirong judicial condemnation of
torture inn other federal cases, For example, in interpreting CAT Article 3, one
court wrote:

The individual’s right to be free from torture is an international
standard of the highest order. Indeed, it is a fus cogens norm: the
prohibition against torture may never be ahvogated or derogated. We
must therefore construe Congressional enactments consistent with
this prohibition, '

Comejo-Barreto, 218 F.3d at 1016, Accord, e.g., Filartiga, 630 F. 24 at 884,

We also concluded that a thorough, objective, and candid discussion of the
relevant case law would have noted that although the necessity defense has been
considerad by the federal courts on many occasions, it has rarely been allowed to
be presented to a jury. See Qakland 532 U.S, at 491 n.4 (“we have never held
necessity to be a viable justification for violating a federal staiute”) (citation to
Bailey omitted). In most reported cases, courts have found, as in Bealey, that the

defendant would be unable to piove the clements of the defense, See, eg.,

Singleton, 902 F.2d at 472 [noting that 2 defense of justification is infrequently
appropriate).

{2) Belf Defense

The Bybee Memo's discussion of self-defense sxhibits some of the same
shortcomings as its treatment of the necessity defense, The description of the
doctrines of self-defense and defense of others was based on secondary authorities
- LaFave & Scoft and the Model Penial Code, There was 1o analysis or discussion
of how the defense has been applied in federal court, and no review of federal jury
instructions for the defense.'”™ In addition, as discussed above, significant
aspects of the CAT ratification history relating to the availability of the defense
were ignored, '

States of Americs. to the UN Committee Againat Tarture at 4 8 [June 29, 2005}

1 The memorandum did mention one federal case, United States . Peterson, 483 F.2d 1222,
1228-25 {D.C. Cir, 1973}, tut only to gquote its sumimary of what Blackstone wrote about self-
defenige in the mid-sightesath centary.
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The memorandum presented a two-page summary of the common law
doctrines of self-defense and the defense of others, and acknowledged that the
situation under consideration differed from *the usual gelf-defense justification”
because it involved inflicting injury on a prisoner in custody, who posed no
personal threat to the interrogator.’ Bybee Memo at 44. However, the
memorandum. asserted that “Ieading scholarly commentators believe that
interrogation of such individuals using methods that might violate [the torfure
statute] would be justified under the doctrine of self-defense . . .7 4 Thus,
terroriats who help create a deadly threat “may be hurt in an interrogation
becalise they are part of the mechanism that has set the attack in motion . ., .7
I,

The only authority cited for this proposition was 8 law review article:
Michael 8. Moorse, Torture and the Bulance of Evils, 23 lsrael L. Rey, 280 (1289).
The author of that article was one person, not “leading scholarly commentators,
or “sume commentators,” as he was described in the Bybee Memo.

We found evidence that Yoo knew he was exaggerating the legal authority
for this argument and consciously chose to conceal that fact, The “track changes”
feature of a February 2003 draft of the Yoo Memo (which incorporated the Bybee
Memo'’s discussion of self-deferise nearly verbatim) indicates that Bybee
guestioned at that time whether the reference to “comuentators” showld e plural.
In response, the phrase “leading sgholarly commentators” was changed to "some
leading scholarly commentators” and a citation to another article from the same
issue of the Israel Law Review was added: Alan M. Dershowitz, Is I Necessary to
Apply “Physical Pressure” fo Terrorlsis — and to Lie About ? 23 Israsl L, Rev, 182,
199-200 {1989} {the Dershowitz article), Yoo Memo at 79. The Yoo Memo cited

Ln In his reaponse, Bybee claimed that "the [Bybes] Memo qualified its analysis by saying that

self-defense ‘would not ardinarily be avallable to an Interregator actuaed of torturing a prisoner
whou posed no personal threat to the interrogator.’ Standards Memo [Bybee Memoa] at 44,7 Byhee
Busponise at 73, The quoted sentence does not appear in the Bybee Memo. Rather, the senfence
is from OPR's draft report saxnd Bybes mistakenly attributed it to the Bybee Memo,

In fact, the Bybee Memo stated that “this situation is different from the neual selfdefense
Justiieation” tut that “[ulruler the present circumsatances, . . . gven thongh a detained anemy
combatant may not be the exact attacker , . . he still may be harmed in salf-défense if he has
knowledgy of future attacks because he has assisted in their plarming and execution” Bybee
Memo at 44,
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the Dershowitz article with the signal, “see also,” indicating that the “[clited
authority constitutes additional source material that supports the proposition.”
Thie Bluebook: A Uniform System of Citation R.1.2{a] at 23 (Columbia Law Review
Ass’n et al, eds., 17" ed, 2000},

However, the Dershowitz article does not address the doctrine of self-
defenise; it discusses the possible applcation of the broader necessity defense to
interrogators charged with using illegal methods and systematically committing
perjury to conceal the practice. In the passage cited by the Yoo Memo, Dershowitz
stated:

I lack the information necessary {o reach any definitive assessment
of whether the GS8S [lsracli Ceneral Security Service] should be
allowed to employ physical pressure in the interrogation of somte
suspected terrorists under some circumstances, {I am persohally
convinced that there are some circurnstances - at least in theory ~
under which extraordinary means, inchuding physical pressure, may
properly be authorized; [ am alsc convinced that these circurnstances

- are present far less frequently than law enforcement personnel would
claim.) My criticism is limited solely to the dangers inherent in using
—misusing in my view ~ the open-ended “necessity” defense to justify,
even retroactively, the conduct of the GBS,

Dershowity article at 199-200 {foothote omitted).'”” We reviewed the Dershowitz
articie in its entirety and concluded that it offers no support for the statement that
viglations of the torture stabite “would be justified wnder the doctrine of self-
defense,”'7®

Furthermore, Professor Moore’s article was a theoretical exploration of the
morality of torturing terrorists to obtain information. The article eited more

177

We concluded that this was the paragraph cited by Yoo, as it continues from page 199 to
page 200,

7% The Dershowlitz article briefly alluded to self-deferiss twice! onas, in order to contrast the
“subjective perceptions and pricrities” of the neceszity defenss with the “sstablished mles of action
and inactlon” of the self-defense dootrineg, Dershowitz article at 196-197; and agpin, in a footnote,
to-explain when a prisoner belng tortured out of “necessity” might be able {0 invoke the right of
self-defense as justification for resisting his intervogators, K. at 198 n.17.
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scholarly and philosophical works than legal authorities, and made no attempt to
summearize or analyze United States law, The arguroents adepted by the Bybee
Memo were based on hypothetical situations propoesed by Moore or other legal
theorists, and clearly represented Moore’s personal views, which he did not claim

“were supported by legal authority. See id. at 322-33.7% Thus, the Bybse Memo'’s

conclusion that “a detained enemy combatant . . . may be harmed in seli~defense
if he has knowledge of future atfacks because e has assisted in their planning
and execution,” Bybee Memo at 44, had no basis in the law; it was a novel
argument that the authors misrepresented as a “standard” criminal law
defense. '™

The Bybee Mempo presented another novel interpretation of the common law
doctrine of self~defenise, based on the principle that a nation has the right to

defend itself in time of war and “the teaching of the Supreme Court in Inre Neagle,

135 1.8, 1 (1850)." Bybee Memo at 44, According to the Bybee Memo, Neagle
held that Deputy U.8, Marshal Neagle, “an agent of the Unlted States and of the
executive branch, was justified in [killing 2 man who attacked U8, Supreme Court
Justice Stephen Fleld] because, in protecting Justive Field, he was acting
pursuant to the executive branch’s inherent constitutional authority to protect the
United States government.” I at 44-43.

However, Neagle did not hold that the officer’s action was justified by the
President’s authority to protect the government, The case involved an appeal from
the U.8. Court of Appeals for the Ninth Circuit, which, pursuant to a writ of
habeas corpus flled after Neagle was arrested on state homicide charges, ordered
his release rom county jail. At the time, the federal habeas corpus statute applied
to prisoners held in custody for, among other things, “an act done in pursuance

of the laws of the United States.” Neagie 135 U.8, at 40-41. The sple question

e The atthors conclusions were introduced with the phoases “o my mind,® and “lm]y own

answer o thig question is . . . ¥ Jd at 323,

130 As discussed earfier, the ratification historv of the CAT ghows that the firet Bush
admintigtration, which sulumnitted the reservations, understandings, and declarations to CAT that
were ratifled by the Senate, did not vicw self-defense to acts of torture as 4 possible defense. As
the State Department explained in eorrespondence to Benator Pressler, “{blecause the [CAT applies
only to sustodial situations, L&, when the person is astually under the control of a public offictal,
the legitimate right of self-defense is niot affected by the Convention.” 3. Exec, Rep. Mo, 101-30 at
40 tApp. B).

~ 203 -
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befere the Court was whether Neagle was acting “in pursuance of the laws of the
United States” when he shot and killed Justice Field’s attacker,'®* fd.

The county sheriff, represented by the California Attorney General, argued
that Neagle was not acting pursuant to federal law because no federal statute
authorized a U.S. Marshal to protect federal judges, The Court rejected that
argument, stating that “jwje cannot deubt the power of the president to take
measures for the protection of a judge of one of the courts of the United States
who, while in the discharge of the duties of his office, is threatened with a
persondal attack which may probably result in his death . .. " Id. at 67.'%

The Court then noted that 2 federal statute granted United States Marshals
thie same powers as state law enforcement personnel, and that California law
directed sheriffs to “prevent and suppress all ., , breaches of the peace.” fd. at 68.
Because a California sheriff woutld have had the power to do what Neagle did, the
Court reasoned, “Under the circumstances, he was acting under the authority of
the law of the United States, and was justified in so doing; and that he is not Hable
to answer in the courts of California on account of his part in that transaction.”
Id. at 76. We found no support in Neugle for the proposition advanced in the
Byoee Memo that the right to defend the national government “can bolster and
support an individual elaim of self-defense in a progecution . . . " Bybee Memo
at 44‘ i%3 ’

m: Justice Pield “did not ait at the hearing of this case gnd took ne part in its decision.”

Neugle, 135 U.8, at 76,
182 Thia presage was quoted in the Bybee Memu to support its argument that en interrogator
coutld defend himaelf against a charge of torture “on the ground that e was mplementing the
Executive Branch's authority to protect the Unlited States government.” Bybes Memo at 45,

12 Meagle's value ag a criminal law precedent ia arguably lmited by the unususal factusd
background of the case. See Neagle 135 U.8. at 56 ["The occurrence which we are called upon 1o
ennsider was of 96 extraordinary a character that it g not to be expected that reany cases can be
found to che as authority upon the subject™. Nevertheless, Byhee and Yuo argue that they
appropriantely relied upon Neople because it has been cfted in other OLC opinions to support, the
perteral proposidon that the President has the inherent power to protect U8, personnel and
property. However, none of those QLG opinions relied solely on Neagle, or oited it to support &
propesition comyparable to the Bybee Memo's theory thet the President’s inherent power to protect
a federal judge “can bolster and support an imsdividual clalm of self-defenise in 4 prosecution” for
torture, Hybee Memp at 44.
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The Bybee Memo went on to discuss the nation’s right to defend itself
againgt armed aftack, oiting the United States Constitution, Article 31 of the
United Nations Charter, and several U8, Supreme Court cases. Bybee Memo at
48, Based on those authorities, the memorandum concluded:

If & government defendant were to harm an enemy combatant during
an interrogation i & manner that might arguably viclate [the tormare
statute], he would be doing so in order to prevent further attacks on
the United States by the al Qacda terrovist network. In that case, we
believe that he could argue that his actions were justified by the
execuiive branch’s constitutional authority to protect the nation from
attack. This national and international versicn of the right to =zeif-
defenise could supplement and bolster the government defendant’s
individual right.

Id. at 45,

The suthorities upon which this conclusion was based sither spoke in
general terms of national defense or addressed the law of war, not the domestic
criminal law of the United States.'® The Bybee Memo did not explain how those
authorities would apply to a criminal prosecution, or how they would *bolster” an
individual defendant’s claim of self-defense in federal court. Like the preceding
staternents, this conclusion was & novel argument for the extension of the law of
self-defense, without any direct support in the law, and without disclosure of its
wnprecedented, novel nature.

184 One of the cited cases, United Siates v, Verdugo-Urgtidas, 494 U.E, 259 {1690}, held that
the Fourth Amendment to the United States Constitution did not apply to the search of property
in a foreign country owned by a non-resident alien. X, at 261, The page cited hy the Bybee Memo
included a passing reference to the fact that the “United States frequently employs Armed Farces
outside this country ~ over 200 thmes in our history — for the pratection of American citizens or
national security, * #1 at 273, The case did not discuas the doctrine of self-defense.

&
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7. Conclusion

For the reasons cited above, we found that the Bybee amd Yoo Memos
contained scriously flawed arguments and t'zat they did not constitute thorough,
objective or candid legal advice.'®

B. The Legal Analysis Set Forth in the Bybee Memo Was
Inconsistent with the Professional Standards Applicable to
Department of Justice Attorneys.'®

Yoo and Bybee told us that OLC was asked to provide a candid assessment
of how the torture statute would apply to the use of EITs, and that no one at the
White House or the CIA-ever pressured them to approve the use of EITs or to
provide anything other than an objective analysis of the law, They also maintained
that their analysis was a fair and objective view of the torture statute’s meaning
and that they never intended to arrive at a preordained result, Despite these
assertions, we concluded that the memoranda did not represent thorough,
objective, and candid legal advice, but were drafted to provide the client with a
legal justification for an interrogation program that included the use of certain
EiTs,

As an initial matter, we found ample evidence that the CIA did not expect
just an objective, candid discussion of the meaning of the torture statute. Rather,
as John Rizzo candidly admitted, the agency was secking maximum legal
protection for its officers, and at one point Rizzo even asked the Department for
an advance declination of criminal prosecution, The CIA did not develop EITs with
the limitations of the torture statate in mind; rather, it adopted them from the
SERE program, which incorporated many of the fechniques used by totalitarian

185 We note that none of the attorneys fnvolved in drafiing the Bybee and Yoo Memos asserted

that they did not have sufficient time to complete the memoranda or that time pressures affected
the quality of their werk. Yoo told us that they had g “fairly lengthy” period of time to complete the
unclassified Bybee Memo., HEbaE also stated that %had sufficlent time to devote ta W
projects. We also note that, after the issuance of the Bybee Memos, the CLC had approximately
six additional months to produce the Yoo Memeo, which incorporated the Bybee Memo nearly
verbatim,

186

As discussed above, the analysis which follows applies equally to the March 14, 2003 Yoo
Memao, '
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regimes to extract intelligence or false confessions from captured United States
airmen, CQLC's approval was sought as a final step before implementing the ElTs.

We also found evidence that the QLC attorneys were aware of the result
desired by the client and drafted memoranda to support that result, at the
expense of their duty of thoroughness, objectivity, and candor. The specific
technigues the agency proposed were described to the OLC attorneys in detail,
and were 'pr{:*serltad as essential to the success of the interrogation program. The
waterboard, in pau tlﬂ lar, w. initially portrayed as essential to the success of the
progra, 187 As 68 ' old us, “Mly personal perspective was there
could be th \ousands of American Jives lost® if the techimiiquies were not approved.

Yoo provided the CIA with an ungualified, permissive stgtement regarding
specific intent in his July 13, 2002 letier, and approved an equally permissive
staternent in the June 2003 Bullet Points that were drafted in part and reviewed
in their entirety by Yoo and RESEE for use by the CIA. CGoldsmith viewed the
Bybes Memo itself ag a “blank ¢heck” that could be used tojustify additional EITs
without further DOJ review, Although Yoo told ws that he had concluded that the
mock burial technique would violate the torture statute, he nevertheless told the
client, according to [feRes andd Rizzo, that he would *need more timme” if the
client warnted it approved

According to Rizzo, there was never any doubt that waterboarding would be
approved By Yoo, and the client clearly regarded OLC ag willing to find a way to
achieve the desired result, as evidenced by Rizzo’s 2003 comment to another CIA
attorney that “this OLC has demonstrated an ingenious ability to interpret over,
under and around Geneva, the torfure convention, and other pesky little

e On.July 24, 2002, the CIA told the OLC atiorneys that:

{wlithout the water board, the remalning [EiTs] would constitute a 60 percent
solution and their effectivensas would dissipate progressively over time, 84 the
subject figures out fhat he will not be shysically beaten and as he adapis to
cramped confinement,

Aftor deopping the watsrboard from the program, the CIA told OLS, as stated in the 2007
Bradbuiry Memo, that sleep deprivation was “crucial” and that the remaining EITs were “the
minimum necessary o maintain mn effective program .. . .7
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international obligations.” Finally, immediately after the Criminal Division stated
that the Department would not provide an advance declination of prosecution for
violations of the torture statute, Yoo added the Commander-in-Chief and defenses
sections to the Bybee Memo,

Several of the memoranda’s arguments were supported by authority whose
significance was exaggerated or misrepresented. Neither of the two law review
articles cited in the Yoo Memo to support the position that torture could be
justified under U.5. law by the common law doctrine of seif-defense in fact
supported that argument. Nor did the 1890 Supreme Court case, In re Neagle,
provide adequate support for the statement that “the right to defend the national
government can be raised as & defense in an individual prosecution” for torture.
In addition, Yoo’s conclusions about the broad scope of the Commander-in-Chief
power did not reflect widely-held views of the Constitution.

The memoranda relied upon the phrase “severe pain” in medical benefits
statiites to suggest that the torture statute applied only to physical pain that

results in organ failure, death, or permanent injury. Another case deseribing the

statutory meaning of “willful’ was used to suggest a heightened standard of
specific intent, A case {rom the Supreme Court of Israel was, according to the
memorandum, “best read” as saying that the use of certain ElTs did not constitute
torture, despite the fact that the question was not addressed in the court’s
opinion, That case and one other foreign case was relied on for the conclusion
that international law permits “an aggressive interpretation as to what amounis
to torturs.”

We found instances in which adverse authority was not diseussed and its
effect on OLC’s position was not assessed accurately and objectively, For
exarnple, the Bybee Mema cited United States v, Bailey for the proposition that the
U.8, Supreme Court “has recognized the [necessity] defense,” but did not ¢ite a
later case, United States v, Qakland Cannabis Buyers’ Covperative, which stated
it wag *incorrect to suggest that Bailey hasg settled the question whether federal

courts have authority to recognize a necessity defense not provided by statute.”

In discussing the Torture Victim Protection Act, the Bybes Memo focused
almost exclusively on Mehinovic v. Vuckovic, which involved exiremely brutal
conduct, to support the argument that TVPA cases ware all *well over the line of
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what constifutes toriure,”'* However, two other cases, irt which far less serious
conduct was found to constitute torfure, were relsgated to the appendix and their
significance was not fully discussed.

In taking the extreane position that acts of torture could not be punished
under certain circumstances or could be justified by common law defenses, the
memoranda did not refer to or discuss the relevance of article 2{2) of the
Convention Against Torture, which explicitly states that no exceptional
circummstances can be invoked to justify torture. The drafters were, however,
aware of article 2{2) and invoked it to the extent it supported & permissive view of
the tarture statute.’™ Similarly, the mernos failed to acknowledge the statement,
in the United States' 1399 repori to the United Nations Committes Apainst
Torture, that no exceptional ¢ircumsiances could ever justify torfure, and ignored
statements from the first Bush administration that undercut the authors’ theory
that Congrass intended to permit common law defenses to torture, or that “severe
pairt” under the torture statute must be “excruciating and agonizing.”

We also noted that the Bybee and Yoo Memos adopted inconsistent
positions to advanece 4 permissive view of the torture statute. The torture statute’s
ban on *threat{s] of imminent death” reswiiing in severe mental pain or suffering
was minimized by the assertion that “[¢jommon law cases and legislation generally
define imminence as requiring that the threat be almost immediately
forthecoming.” Bybee Memo at 12; Yoo Memo at 44 {citing LaFave & Scott at 855).
According to the memoranda, only threats of imunediate, certain death would be
covered Dy the statute, Bybee Memeo at 12; Yoo Memo at 44,

However, in the discussion of seli~defense that appeared later in the
memoranda, the authors interpreted that authority differently to minimize

169 Where the court in Mehinovie v. Vuckovie found one exgmple of less extreme treatrmient —~
hitting and kicking a detainee and forcing him into a kneeling pesition - to constitute torture, the
Bybee Mamo simply observed that “we would disagres with such a view based onour interpretation
of the criminal statute.” Bybee Mermo at 27,

1o As dlscussed ghove, the Bybee and Yoo Mermns axgued, without acknowledging adverse
authority, that becanss Congrese did not explicitly adopt article 2(2} in the torturs statute, it rmtst
have intsnded the common law defense of necessity to remain available to persons accused of
torture, CAT sriicie 2(2) was also cited as support for the memoranda’s contention that the
Supremes Court of Iarael did not consider harsh interrogation technigites to constituie torture.
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possible problems with the defense. The same section of LaFave & Scott, slong

with the Model Penial Code's discussion of seli-defense, were oited to support the
concliusion that “[ijt would be a mistake . . . fo equate imminence necessarily with
timing - that an attack is iremediately about to ocgur.” Bybes Memo at 43; Yoo
Memeo at 78. The memoranda cited LaFave & Scott’s example of a kidnapper
telling a victim he would be killed in a week; in such a sifuabion, the victim could
uge force to defend himself before the week pessed. Based ont that logic, a threat
that would be sufficiently imminent to justify killing a person in seif-defense could
nevertheless be insufficlently immediate or certainn to qualify as a “threat of
imminent death” under the torture statute. Put differently, an interrogator could
threaten a prisoner In such a way that would justify the prisoner killing the
interrogator in self-defense, but would not constitute a4 “threat of imminent death”
under the torture statute, even if it caused severe mental pain or suffering,

Some of the arguments in the memoranda were illogical or convoluted, but
- were nevertheless advanced to support an aggressive [nterpretation of the torture
statute. For example, the use of medical benefits statutes to define “severe pain”
as the pain asscciated with “death, organ failure, or pérmanent damage” was of
no practical value in interpreting the statute, The memoranda alse presented a
particularly conveluted argument about the necessity defense, suggesting that
subtle differences between the CAT and the torture statute meant that “Congress
explicitly removed efforts to remove torture from the weighing of values permitted
by the necessity defense.”

In his response, Bybee claimed that the Bybee Memo made 1t elsar that the
asaertion of the necessity defense or s¢li-defense by an interrogator accused of
torture would be an extension of the law. Byhee argued that the purpose of the
- defenses sections “was to call attention to the fact that such defenses might be
available to an official prosecuted under the statute” and “was not meant to be an
exhaustive study of the common law defenses.” Bybee Response at 74 (emphasis
in original). Bybee also asserted that “[jt is certainly not an ethical violation or
incompetent lawyering to advance a position that extends the current case law to
novel factual scenarios” Ii at 73,

Firat, we agree that it can be appropriate to advance a position that extends
the case law to new factual sithations. However, it is a violation of professional
standards and Department standards to advanes such a position as legal advics,
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without making clear to the client that the advice is an extension of existing law
and that there are countervailing arguments against such a position.

The Bybee Memo did not make clear that extension of thege defenses to
prosecutions for torture would be novel. For example, in the section on self-
defanse, the memorandum presented only one qualification, consisting of a hrief
acknowledgment that “this situation is different from the usual self-defense
justification.” The memorandum went on to assert that “leading scholarly
commentators believe that interrogation of such individuals using methods that
might viclate [the torture statute] would be justified under the doctrine of self-
defenige . .. ." Bybee Memo at 44, Thus, the Bybee Meme concluded, terrorisis
whio help create a deadly threat “may be hurt in an interrogation because they are
part of the mechanism that has set the atlack in motion .. .7 M.~

The language of the section on self-defense gave the impression that the
defense would be readily available. For example, the section began with the
sentence; “Hven if a court were to find that a violation ¢f Section 2340A was not
justified by necessity, a defendant could still appropriately raise a elaim of self-

defense.” Id. at 4%, The Memo added: “Under the circumstances, we believe that

a defendant accused of violating Section 2340A could have, in certain
circumstances, grounds to properly claime the defense of another,” Jd. at 43,

Similarly, the language in the Commander-in-Chief section created the
impression that the memoerandum was presenting a defindtive view of the law, The
Memvo stated that “it could be argued” that Congress enacted the torture statute
with the fmention of restricting the president’s discretion in the interrogation of
enemy combatants, but went on fo conclude as follows:

Even were we to accept this argument, however, we conclude that the
Department of Justice could not enforce Section 23407 against
federal officials acting pursuant to the President’s constitutional
authority to wage a military campaign. ., . Congress can no more
interfere with the President’s conduect of the interrogation of enemy
combatants than it can dictate strategic or tactical decisions on the
battlefield.

Bybes Memo at 36, 39,

NG
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Bybee conceded inn his response that “[slome language in the [Bybee Mema],
viewed in lsolation, could be read to suggest that Congrese has no power to
crimninalize any interrogations.” Bybee Response at 58 (emphasis in originall, He
went on to assert that the Commander-in-Chiel section, “properly viewed as a
whole,” was narrowly confined to a power that the President must invoke
personally, Id. However, the Bybee Memo failed to state anywhere in the
Commander-in-Chief section that its analysis was conditioned upon issuance of
an order by the President.’®® In addition, Bybee told QPR in his interview: “we
haven’t explored that [issue] in this memorandum.”

Simdilarly, on the issue of specific intent, Bybee asserted that the Byhee
Memo “includes numerous qualifications that would be counterproductive if the
objective was to obtain the most rebust defenise for interrogators possible.” Bybse
Response at 46-47, In fact, as discussed above, the Bullet Points™ said about
specific intent:

The interrogation of al-Qa’ida detainees does not constitute torture
within the meaning of section 2340 where the interrogators do not
have the specific intent to cause the detainee 0 experience severe
physical or mental pain or suffering. The absence of specific intent
is demonstrated by a good faith belief that severs physical or mental
pain or suffering will not be inflicted upon the detaines. A good faith
helief need not be a reasonable belief, The presence of good faith can
be established through evidence of efforts o review relevant
professional literature, consulting with experts, orreviewing evidence
gained from past experience.

oo As nated, the sole references to the requirement is made indirectly in the introduction to the
Defenaes section, which follows the Cammmander-in-Chief sectiont. Hybee Menio at 39 {"We have
also demonstrated that Section 23404, ag applied to interrogations of enieiny combatants ordared
by the Presidentpursuant to his Commander-in-Chief power would be unconstitutional,” {emphasis
added]]. We found this single refersnce was inadequate to make it clear to the reader that such
an arder was required,

m You denled to Goldsmaith that he authored or approved the Bullet Polnts. We found,
haow ver, that the Eiullet Points were drafted in part and reviewed in their entuaty by Yoo and

- 232 -
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Bybee and Yoo argued that there was little danger of people in the feld
using the Unclagsified Bybee Memo to Justify actions that went beyond those
specifically approved in the Classified Bybee Memo, However, this argument
ignores several key facts. First, itignores Rizzo’s contemporanecus wriften record
that the general legal memo was intended to allow the CIA to make its own
decisions on teclimigues in the future. As discussed above, Rizzo wrote:

1 do notintend, and Bellinger/ Yoo do not expect, that 1 will brief them
on every new variation or technigque that comes up. Based on the
relatively bright legal lines we have drawn, we will brief them as
necessary where and if it appears that we are approaching one of
those lines, :

Second, it ignores that the CIA sent a cable to the fleld authorizing
technigues in the interrogation of Abu Zabaydah, and summarizing some of the
legal analysis in the Byhbee Memo, The cable specifically stated that “the
representatives from the OLC advised that the statute wouhl not repeat not
prohibit the methods proposed by the Interrogation Team, in light of the specific
facts and circumstances of the interrogation process [because of] the absence of
any specific intent to inflict severe physical or mental pain or suffering.” It also
advised the interrogation team that specific intent to cause severe mental pain or
suffering would be negated by a showing of good faith, and that due diligence to
meet the good faith standard “might include such actions as surveying
professional literature, consulting with experts, or evidence gained from past
experience,”

Third, the argument that the Classified Bybee Memo narrowed the scope of
the Bybee Memo does not apply in the case of the March 2003 Yoo Memo to the
DOD. As recognized by Philbin and Goldsmith, the Yoo Menio was not lmited to
specific techniques or the interrogation of a2 specific individual, Both Philbin and
Coldsrnith told OPR that they were concerned that the Defense Department might
improperly rely on the apinion in determining the legality of new interrogation
techniques, CGoldsmith later explained, in an email to other QLC attorneys, that
he saw the Yoo Metmno as a “blank check” to create new interrogation procedures
without further DOJ review or approval,
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Thase and other examples discussed above led us to conclude that the
Bybee Meme and the Yoo Memo did not present a thorough, objective, and candid
assessmeant of the law.

C, Analysis of the Classified Bybee Memo (August 1, 2002}

Based on the results of our investigation, we concluded that the Classified
Bybee Memo did not conastitute thorough, objective, and candid legal advice,

First, the Classified Bybee Memo did not consider the United States legal
history surrounding the use of water to induce the sensation of drowning and
suffocation in a detainee. The government has historically condemned the use of
various forms of water torture and has punished those who applied it. After World
Waril, the United States convicted several Japanese soldiers for the use of “water
torture” on American and Allied prisoners of war.'™ American soldiers also have
been court-martialed for administering the “water cure,” One such court-martial
seowrred for actions taken by United States scldiers during the American
ocoupation of the Philippines after the 1898 Spanish-American War.'#

162 These trials took place hefors United States reillitary commissians, and in the International

Military Tribunal for the Far Eagt (IMTPE),commonly known as the Tokye War Crimas Trial
According to records from that time paried, there wera two main forms of water torture, wiich was
also veferred o as water treatrent, The water test, or suffocation by immersions, I the fivst, the
subject wag ted or held down on his back and cloth placed over his noge and mouth. Water was
then poured on the ¢cloth. As the interrogation contimued, fig would be beaten and water poured
down his throat “until he could hold no more,” o the second, the subject was tied lengthways on
a ladder, face upwards. He wag then slipped into a tub of water and held there until “aliost
drowned.” Bvan Wallach, Drop by Drop: Forgetting the Fistory of Water Torture in U8, Courts, 45
Colum, J, Transnatl L. 468, 490-484 (2007} (citing United States of Americe v, Chinsaky Yuki,
Manilla. {1946)) {citation cmitted); Affidavit of J.L, Wilson, The Right Reverend Lord Bishop of
Singapore, admitted ag Prosecution Bxhibit 15194, December 16, 1948, IMTFE Record, at 12,935;
United States of America b, Fidefi Nokamurg, Yukio Asang, Seitara Hata, and Takeo Kita, United
States Military Comundssion, Yoltohama, May 1-28, 1947; United States of Amerdea v. Yagoheifi

wata, Case Docket No. 135 31 March 1947 to § April, 1947, Yokohamg (citation omitted);

Judgment of the IMTFE, note 96 at 49,663 [*The practice of torturing prisoners of war and civilian
internses prevailed at practically all places oceuplied by Japanese troops . . . . Methods of torture
were employed in all areas so uniformiy Az to indicate policy both i training and execution.
Among these tortures were the water treatment.”),

1o See Guenael Mettraux, 1S Courts-Martial ond the Armed Conflict tn the Philippines {1859-
1902} Their Contribution fo National Case Latv on War Crimas, 1 Oxford Journal of International
Criminal Justice 135 {2003} {Major Bdwin Glenn and Lisutenant Edwin Hiskmoan were tried for
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The general view thaf waterboardingis terture has also been adopted in the
United States judicial system. In civil litigation against the estate of the former
Fhilippine Prasident Perdinand Marcos, the district court found the “water cure,”
in which a cloth was placed over a detaines’s mouth and nose and water poured
over it to produce a drowning sensation, was both “a human rights violation” and
a “form| | of torture.” In Re Estate of Murces, Human Kights Litigation, 910 F, Supp.
1460, 1463 (D, Haw, 1998). The court’s description of the “water cure” closely
resembles that of the CIA in its request to use enhanced interrogation technigues.

In addition, the use of “wafer torture” was punished when it was used by
law enforcement officers as a means of questioning prisoners. In 1983, Texas
Sheriff James Parker and three of his deputies were charged by the Department
of Justice with civil rights viclations stememing fram their abuse, including the use
of “water torture,” of prisoners to coerce confessions.'™ United States v, Carl Lee,
744 F.2d 1.24 (5% Cir. 1984}, All four men were convicted,

None of these cases involved the inderpretation of the specific elements of
the torture statute, Nor are thers sufficient descriptions {n the opinions to
determine how similar the techniques were to those proposed by the ClA.
However, a thorough and balarced examination of the technique of waterboarding
would have included d review of the legal history of water forture in the Unitod
States,

in addition, in concluding that the CIA’s use of ten specific EITs during the
interrogation of Abu Zubaydah would not viclate the torture statute, the Classified
Bybee Memo relied almost exclusively on the fact that the “propuscd interrogation
mathods have been used and continue to be used in SERE training” without “any
negative long-term mental health congeguences.” Classified Bybee Mema at 17,

The Classified Bybee Memo did not address the warning in the CIA’s July
24, 2002 fax t0 Yoo anciRKARER that the psychologists’ conelusions regacding the
effect of SERE technigues on volunteer trainees would not necessarily apply 10 “a

conduct to the prejudics of good order and military discipline by courts martial in May 1902 based
uport intliction of the “water cure.” The “waler sure® was essentially foreing a subject's mouth open
and pouring water down hiz throat. (enn was convicted and Hickman seguitted.).

19e The court did net describe what consistuted the “water torture.”
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man forced through these processes and who will be made to believe this is the
future course of the remainder of his life.” In addition, the Classified Bybee Memo
did not comment on the fact that SERE trainers were instructed to prevent
trainees from developing “learned helplessneas,” and to ensure that trainees were
net pushed beyond their means to resistand to learn from the experience. Sge
discussion of PREAL manual, supra. In Hght of the fact that the express goal of
the CIA interrogation program was to induce 4 gtate of “learned helplessness,” we

found that the Classified Bybee Meme's conclusion that wae of the ten specific

EITs in the interrogation of Abu Zubaydah would not violate the torture statute
was not based on a thorough, objective, and candid analysis of the issues.

We also found that the Classified Bybee Memo’s conclusion that the use of
sleep deprivation would not result in severe physical pain or suffering was not
based on a therough, ebjective, and candid analysis of the {ssues. As rioted in the
2005 Bradbury Memo, the Classified Bybee Memo’s analysis “did not consider the
potential for physical pain or suffering resulting from the shackling used to keep
detainees awake.” 2005 Bradbury Memo at 33, Rather, the OLC attorneys lHmited
their analysts to the physical effects of lack of sleep, without inquiring about or
considering how the subject would be kept awake. In light of the fact that
prisoners were typically shackled in a standing position with their arms elevated,
wearing only a diaper, we concluded that the Classified Bybee Memeo's analysis
wag incomplete,

We nots that the Bybee Merno did not discuss the fact that the use of sleep
deprivation as ar interrogation technigue was condemmned as “torture” in a report
cited by the U.8. SBupreme Court in Ashorajt v. Tennesses, 322 U8, 143, 131, n.6
(1944}, In that opinfon, the Court quoted the following language from a 1930
American Bar Assaciation report: “ft has been kaown since 13500 at least that
deprivation of sleep is the most elfective torture and certain to produce any
confession desired.” Id .

Similarly, the Classified Bybee Memo failed to consider how prisoners
would be forced to maintain stress positions and thus there was an insufficient
basis for the memorandum’s conclusion that the use of stress positions would not
result in severe physical pain or suffering. The memorandum recited that
subjects subjected to wall standing would be “holding a position in which all of the
individual’s body weight is placed on his finger tips,” In other stress positions,
they would sit on the floor “with legs cxtended straight oul in front and arms
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raised above the head” or wonld be kept “kneeling on the floor and leaning back
at a 45 degree angle” Classified Bybes Memo at 10, However, the authors did not
consider whether subjects would be shackled, threatensd, or beaten hy the
interrogators, to ensure that they maintained those positions.

Bybee argued that he should riot be responsible for these omissions given
his role as a “reviewer” of the Classified Bybee Memo, He stated that it was
reasonable for him to rely on the work of his “extremely experienced staff” -

sk, fund{ e

Yoo and Philbin. Indeed, Bybee conceded in his written response that he
would have included the legal history of waterboarding had he been aware of it.
He wrote:

Without pre-existing knowledge of the charging specifications in the
World War I war crimes trials, or the technigques employed by U.S.
soldiers i the years following the 1898 Spanish-American War, there
would be ro reason for Judge Byhee to suspect that such legal
precedent existed. Nor did the GlA inform Judge Bybee that the U.8,
military had historically condemned this interrogation fechnique as
torture ~ a fact he would expect to be told if it were true, . . .
Congistent with. this, Judge Bybee maintains that e was unaware of
any legal history at the time and would have included such history in.
the [Classifled Bybee Memo] had he known of it.1%°

Because of the authors’ faillure to address the issues detailed above, we
concluded that the legal advice provided was not thorough, objective, and sandid
legal advice.

tis Bybee Classifled Responas at 4. Bybee also notes that the Classified Bybee Memo did list
one case on waterboarding in the Appendix, which Bybee asserts “dernonstrates that {OLC} did
consider reported decigions holding that practices satisfied the definitfon of torture, but lilely
found this particular case factually distinguishable.” K. at 4-5 (emphasis in originall. Wedo not
agree that liating a case in the Appendix without discussion satisfied the attornoys’ professional
ohligations in this matter. Bybee aleo argued that the cases relatiog to waterboarding weve
“ahacure” and “easlly missed sven by diligeni researchers.” I Again, we dizagres.
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D. The Yoo Letter

- On August 1, 2002, Yoo also issued a six-page lefter to White House
Counsel Gonzales, in response to Gonzales’s question whether interrogation
methods that did not vielate the torture statuite could nevertheless be found to {1)
violate U.8, obligations under CAT, or {2) provide a basis for prosecution under the
Rome Statute in the International Criminal Court.

1. Violation of CAT

Yoo advised Gonzales that “international law clearly could not hold the
United States to an obligation different than that expressed in [the torture
statutel.” Yoo Letter at 3, Yoo explained that the U.S. instrument of ratification
to the CAT included a statement of understanding that defined torture in terms
identical to the language of the torture statute. Citing “core principles of
international law,” Yoo concluded that “so long as the interrogation methods do
not violate [the torture stafute], they also do not viclate our international
obligations underthe Torture Convention.” Id, at 3, 4.

In arriving at that conclusion, Yoo tlurred some important distinctions that
are recognized by international law and by the foreign relations law of the United
States. Yoo noted that the United States had submitted an “understanding” with
its instrument of ratification as to the meaning of torture. He then discussed, in

the next four paragraphs, the legal effect of a party’s “reservation” to a freaty,

Finally, Yoo concluded that the “understanding” was in fact a “reservation” that
limited the United States’ obligations under the CAT.™

156 Yoo subsequently incorporated the substance of the Yoo Latter into the Yoo Memo, Yoo
Mermo at 55-57.

187 Yoo explained, in a footnote, that the understanding might be a reservation, because
although “the Bush administration’s definition of torture was cateporized as an ‘understanding,’
... we consgider it to be a reservation if it indeed modifies the Torture Convention standard.” Yoo
Letier at 4, n.5 [citing Restatement {Third] of Foreign Relations Law of the United Statesat §313
cmit g). In the very next footnote, however, Yoo stated that, “if we are correct in our suggestion that
[CAT] itself creates a heightened intent standard, then the understanding attached by the Bush
-Administration is less a modification of the Convention’s obligations and more of an explanation
of how the Unlted States would implement its somewhat amblguous terms.” Yoo Letter at 4, 1.6,

- 238 -
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Yoo did ot aelaborate on the well-established meaﬁings of “reservation” and
“anderstanding” in U.8. and International law:

* Reservations change U.B. obligations without necessarily
changing the text [of a treaty], and they require the acceptance
of the other party.

» Understandings are interpretive statements that clarify or
elaborate provisions but do not alter them.

Congressional Research Servive, Treaties and Other International Agreements: the
Role of the Undted States Senate, 106™ Cong,, 2d Sess. 11 (Comm, Print prepared
for the Senate Comm. on Foreign Relations, 1984); accord, e.g., Relevonce of
Senate Raftfication Flistery to Treaty Interpretation, 11 Op, Q.1.C, 28, 32 {April 9,
1987)}.

Thus, a reservation to a duly ratified treaty “is part of the ireaty and is law
of the United States.” Restatement {Third) of Foreign Relations Law of the United
States at § 314 cmt. b. A treaty subject to an understanding “hecomes effective
In domestic law . . . subject to that understanding.” . at cmi, d,

The difference between a reservation and an understanding could not have
been lost on the first Bush administration or the Senate when the CAT was
ratified, because — as Yoo subsequently observed in the Yoo Memo — the Bush

administration intentionally “upgraded” one of the Reagan administration’s

proposed conditions to the CAT from an understanding to a reservation. Yoo
Mermo at 51. Sew Senate Hearing at 41 {1990) {testimony of Hon. Abraham D.
Sofaer, Legal Adviser, Department of State) (“that is why we have proposed the
reservation, as a reservation, not merely an understanding . ... "), Thus, itis
likely that a cowurt would consider the international obligationa of the United
States separately from the enforcement of domestic law implementing the treaty,
Yoo did not acknowledge or discuss that possibility.

3. Prozecutinn Under the Rome Statute
In response to Gonzales's second guestion, the Yoo Letter stated that the

U.5. 18 not a signatory to the ICC Treaty, and that the treaty therefore cannot bind
the U.S. as a matier of mternational law, and that even if the treaty did apply, “the
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interrogation of an al Qaeda operative could not constitute a crime under the
Rome Statute.” Yoo Letter at 5. According to the letter, this is because article 7
of the Rome Statute only applies to “a widespread and systematic attack directed
against any civilian population,” not interrogation of individual terrorists, and
because article 8 is limited to acts that violate the provisions of the Geneva
Conventions. Id.

The Yoo Letter went on {o explain that article 8 would not apply because
President Bush declared on February 27, 20€2 that Taliban and al Qaeda fighters
were not entitled to protection under the Geneva Conventions, consistent with
OLC’s January 22, 2002 opinion to that effect. Thus, “[iinterrogation of al Qaeda
members . . . cannot constitute a war crime because article 8 of the Rome Statute
applies only to those protected by the Geneva Conventions” Yoo Letter at 6.

The Yoo Letter’s analysis of article 8 was incomiplete in two respects, First,
the letter ignored a relevant provision of article 8, The Yoo Letter referred only to
subsectionn 2(a), which defines war crimes as grave breaches of the CGeneva
Conventions. However, subsection 2(p) of article 8 also defines war crimes as
“Ioither serious violations of the laws and customs applicable in international
armed conflict, within the estabiished framework of international law.” Those
enamerated violations include “[clomunitting cutrages upon persenal dignity, 1n
particular humiliatimg and degrading freatment,” Rome Statute, article
8(2}{b){xxi). Because certain of the CIA EITs would likely be found by the
internationa: community to constitute humiliating and degrading treatment, we
concluded that the Yoo Letter's asscrtion that “interrogation of an al Qaeda
operative could not constitute a crime under the Rome Statute” was based on an
incomplete analysis of the law,"®

Second, Yoo’s analysis was based on the assumption that a court in a
nation that is party to the ICC treafy would accept the determination of the
President of the United States — a non-party nation — that a given detainee was not
protected under the CGeneva Conventions. We believe that assumption was
unwarrantec. :

133
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E. Analysis of the Bradbury Memos

Qur review raised questions about the objectivity and reasonableness of
some of the Bradbury Memos' analyses, although we did not conchude that those
failings rose to the leval of professional misconduct., The Bradbury Memos relied
substantially upon the legal analysis of the Levin Meme (which cotrected the most
obvicns errors of the Bybee and Yoo Memos] and applied that analysis to the facts
and information provided to the Department by the CIA™ The Bradbury Memos
were more carefully and thoroughly written than the Bybee and Yoo Memos, and
unlike those memoranda, did not advance unsupported legal arguments that
suggested that acts of torture were permitted or could be justified in certain
sircumstances, We nevertheless had some concern about the Bradbury Memos®
analyses.

Others within the government expressed similar cencerns, As discuzsed
above, DAG Comey and Fhilbin oljected to the issuance of the Combined
Techniques Memo. In addition, Bellinger, then Legal Adviser to Secretary of State

- Condoleezza Rice, wrote to Bradbury and stated that he was “concerned that the

[2007 Bradbury] opinion’s careful parsing of statutory and treaty terms” would be
considered “a work of advocacy to achieve a degired outcome,” February 9, 2007
Bellinger letter at 11,

We found several indicia thai the Bradbury Memos were written with the
goal of allowing the ongoing CIA program fo continue. First, we found some
evidence that there was pressure on the Department to produce legal opinions
which would allow the CIA interrogation program to go forward, and that
Bradbury was aware of that pressure. Although Bradbury strongly denied that
he was expected to arrive at a desired outcome, in Comey’s April 27, 2005 email
to Rosenberg, Comey stated that “{tlhe AG explained that he was under great
pressure from the Vice President to complete both memuos, and that the President
had even raised it last week.” He wrote, “Patrick [Philbin] had previously reported
that Steve [DBradbury] was getting constant similar pressure from Harriet Miers

= The May 2005 Bradbury Memns were in some respects replacet] or updated by the 2007

Bradhury Memeo, which adopted much of their analvais, Priorio President Dhama’s executive order
of January 22, 2009, providing that no one was 1o rely upon any interpretation of the law
governing interrogation izsued by the Department of Justice betwesn September 11, 2001 and
January 20, 2009, the 2005 Bradbury Memos had not been withdrawn by the Depeartraent.
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and David Addington to produce the opinions.” In addition, Bellinger told ua that
there was tremendous pressure placed on the Department to conclude that the
program was legal and could be continued, even after the DTA and MCA were
enacted.

The Bradbury Memos contained some of the flaws we noted in the Bybee
and Yoo Memos. Although the Bradbury Memos, unlike the Classified Bybee
Meisio, acknowledped the sttbstantial differences between SERE fraining and the
use of EITs by the CIA, some sections of the Bradbury Memos nevertheless cited
data obtained from the S3ERE program to support the conclusion that the ElTs
were lawiul as Implemented by the CIA. The 3ERE program was also cited as
evidence that the CIA interrogation program and its use of EITs was “consistent
with executive tradition and practice.” In lght of the significant differences, as
pointed out by the CIA itself, between a training progrexn and real world
application of techniques, we found this argument 1 be strained.

We also noted that the DBradbury Memos [reguently relied upon
representations and assurances from the CIA concerning the procedures,
monitoring, and safeguards that would accompany the use of EITs. For exampls,
OLCs approval of the sleep deprivation technique was based on assurances from
the CIA that medical officers would “intervene to alter or stop” the technigque if
they conchuded in their “medical judgment that the detainee is or may be
experiencing extreme physical distress.” OLC's approval of waterboarding
assumed “adherence to the sirict limitations” and *careful medical monitoring,”
implicitly acknowledging that application of the technigues could constituie
torture under certain circumstances.

Similar representations had accompanied the CIA's original request to use
BITs in the interrogations of Abu Zubaydah, K8M and ofhers, and as the CIA OIG
Report determined, many abuses nevertheless took place. Under these
circurnstances, we question whether it was reasonable for Department officials to
accept such representations at fuce value, given the CIA’s previotls histery with
RITs, the inevitable pressures faced by interrogation teams to achieve results, the
(CIA’s demonstrated interest in shieldingits interrogators from legal jeopardy, and
the difficulty of detecting, through “monitoring,” the largely subjective experiences
of severe mental or physical pain or suffering.
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The Bradbury Msmos also reflect uncritical acceptance of the CIA's
representations regarding the method of implementation of certain EITs. For
examnple, in coneluding that prolonged sleep deprivation, which involves shackling
and diapering detainees, did not constitute cruel, inhuman, or degrading
treatment, Bradbury noted that the CIA asserted that the use of diapers was
necessary because releasing detainees from shackles to relieve themselves “would
present a security problem and would interfere with the effectiveness of ihe
technique” and that “diapers are used solely for sanitary and health reasons and
not in order to humiliate the detaines.” Article 16 Memo at 13; 2007 Bradbury
Memgo at 9-10. However, the CIA's 20072 list of proposed ElTs deseribed diapering
as a separate EIT, in which the detainee “is forced to wear adult dlapers and is
denisd access to toilet facilities for an extended period, in order to humiliste
hirnf:'&(}[]

It addition, we question whether it was reasonable for OLC to rely on CIA
representations as to the effectiveness of the EITs. The ClA Effectiveness Mermo
was essential to the conclusion, in both the Article 16 Memo, drafted in 2008, and
the 2007 Bradbury Memo, that the use of EITs did not “shack the conscienice” and
thus did not violate the Due Proceas Clause because the CIA interrogations were
not “arbitrary in the constitutional sense,” that is, had a goverrumental purpose
that the ElTs achieved. However, as Bradbury acknowledged, he relied entively
on the CIA's representations as to the effectiveness of EITs, and did not attempt
to verify or question the information ke was given, As Bradbury put it, “[1}t's not
my role, really, to do a factual investigation of that, ™%

200 Wa hed similar ¢oneerns about two documents that were not the subjset of this

investigation - a lstter and a memerandum from Bradbury to the CIA, both dated August 31, 2008,
evaluating the legality of the conditions of confinement at the ClA's secret facllities, Some of the
conditions ware approved because, among other reasons, they were represented as essential tothe
facilitien’ security. However, these conditions were similar or identical to conditions that were
previously deseribed by the CIA or the military, in deeuments we found in OLC's flles, as
“cenditioning techaigues.” Those conditions of confinement included isalation, blindfolding, and
subjection to constant noise and light.

o Bellinger told OPR that hie pushed for years to obtain information about whether the CIA
inforragation program wag effective, He said heurged AG Gonzales and White House Counsel fred
Pielding to have s new CJA team review the program, bt that the effactivencess reviews consistently
relied on the originatoss of the program. He said he was unable fo get informaiion from the CIA
to show that, tut for the enhanced techifigues, it wovld have been unsble to abtedn the
information i belleved necessary to stop potential terrorist attacks.
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We reviewed the ClA Effectiveness Memo, and found it to be conclusory and
lacking in specific detail. The five-page memorandum relied on eleven bullet
points to support its general assertion that “this program works and the
techniques are effective In producing foreign intelligence , . . " CIA Effectiveness
Memo at 1. A total of nine defainees were listed as Intelligence sources, including
Abu Zubaydah and KSM. - However, the memorandum included no information
about what ElTs were used on the detainees, or whether all of the detainees were
in fact subjected to EITs.

We were able to ¢brain Hmited information about the Interrogations of some
of the nine detainees from other sources. As discussed above, the CIA Briefing
Slides and the CIA OIG Report stated that Abu Zubaydah and KSM, the two main
sources cited in the CIA Effectiveness Meme, wers subjected to EITs and were
watarboarded extensively by ClA interrogators, The CIA Briefing Slides stated that
Khallad Bin Attash, another scurce cited in the memorandum, was subjected to
three EIT interrogation sessions between May 17 and 19, 2003, He was not
waterboarded, and we have no information about which EITs were used during
those sessions. The CIA Briefing Slides provided thie following summary of
Khigllad's interrogation:

Khallad said he knew he could not hold eut against the interrogation,
50 he had no reason to try to hold back. [He] agreed that he was
suffering the will of Allah, and that Allah knew fhe] had only the
strength of a man and could not hold out against unrelenting
interrogation, (Khallad has not been subjected to the waterboard.
Since the most recent use of enhanced lechniques against him, his
reststance to interrogation has grown stronger) (emphasis added).

The CIA Brisfing Slides predated the CIA Effectiveness Memo and were available
to Bradbury. Bradbury was familiar with the CIA OIG Report and cited it in the
Article 16 Memo.

Another source cited in the Blfectiveness Memo, Ammar Al Baluchi, was
subjected to five interrogation sessions between May 18 and 20, 20083, according
tn the CIA Briefing Slides. He was not waterboarded, and we have no other
information about which other EITs were used on hini,
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Hassan Ghul was referred to in the Article 16 Memo as having been
subjected to EITs. He was reportedly captured sometime around March 2004, We
have pmo other Informatien about his interrogations.

We were unable fo obtain any information about the interrogation
techuniques used on the four other detainees cited in the CIA Effectiveness Memo
- Hambali, Majid Khan, Zubalr, and Lie. The memorandurm simply cited them

as having confirmed information provided by KSM. It ¢id not state that they were

subjected to ElTs.

According to CIA docuuments, by 2008, approximately thirty detainees had
been subjected to ElTs. As noted above, only nines persons were listed as sources
of intelligence [n the CIA Effactiveness Memo. ™ Among the high-value detainees
not included in the CIA Effectiveness Memo was Al-Naghiri, the third detainee to
be waterboarded, who, according to the CIA GIG Report, continued to be subjecied
to EITs - despile the objections of the on-site interrogators ~ berause CIA
headguarters officials believed he must be withholding information. Janat Gul,
for whom the waferboard was authorized but apparently not implemented, is
another high-vatue detainee not mentioned ig the CIA Effectiveness Memo, Sharif
al-Masri, described in a CIA latter to Acting AAG Levin as an al Qaeds operative
with information on the location of Osama bin Laden, was notincluded in the CIA
Effectiveness Memo. Levin authorized the waterboard for al-Masri’s interrogation,
although it reportedly was not used.

The CIA Effectivencss Memo also provided lLimited detail about the
intelligence obtained from EiTs."® We examinad CIA assertions regarding specific

“ No information waa given in the CIA Effectiveness Memo as to whether the other twenty
or 50 detainses provided useful information,

%3 For example, the memorandum merely related that information about a plan to attedk
United Siates intoreats in Pakistan “was yncovered during the initial interrogations of Khallad Bin
Attash and Ammar al-Bajuchi and Iater confirmad by K3M, who provided additional information
« ot CIA Bifectiveness Mema at 2, No information was provided ahout the timing of the planned
attack or how far the planning had progressed. More importaritly, although the CIA Effectivencas
Mema fmplied that 2l of the cited information resulted from the use of EITs, the memorandum
provided no specific information to that effect.
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-----

disrupted terrorist plots®® The memorandum stated that Abu Zubaydah
“provided significant information” about Jose Padilla and Binyarn Mohammed,
“who planned to bulld and detenate a ‘dirty bomb’. .. " CIA Bffectiveness Memao
at 4, TFBI sources cited in the DOJ IG Report stated, however, that the
information in guestion was obtained through the use of traditional interrogation
technigues, before the CIA began using ElTs,

More importantly, the ClA Effectiveness Memo provided inaccurate
information about Abu Zubaydah’s interrogation, It asserted that:

Abu Zubaydah provided significant information on two operatives,

Jose Padilla and Binyam Mohammed, who planned to build and
detonate a “dirty bomb” in the Washington DC area. Zubaydah’s
reporting led to the arrest of Padilla on his arrival in Chicago in May

2003 [sic] and to the identification of Mohammad, who was already

in Pakistani custody under ancther identity.

ClA Effectiveness Memo ai 4 {emphasis added),

In fact, Padilla was arrested in May 2002, not 2003, Because the carliest
D0J authorization for the use of BTz was cormynunicatad by phone to the CIA on
July 24, 2002, the information “[leading] to the arrest of Padilla” could not have
been obtained through the authorized wse of BITs, Yet, Bradbury relied upon this
- plainly Inaccurate information in both the Article 16 Memo and the 2007
Bradbury Memo. In the Article 16 Memo, he wrote:

You have informed us that Zubaydah also “provided significant
information on two operatives, lincluding| Jose Padilla[,} wha planned
to build and detonate a ‘dirty bomb’ in the Washington DC area.”
{cuioting CIA Effectivensss Memo at 43,

Article 16 Memo at 10,

o Auch of the following Information was made public in a September 6, 2006 speech: by

President Bush, and in a nonwwlassified document issued by the Director of Natlonal Intelligence
o1 Baptember 6, 2006, “Summary of the High Vatue Terrorist Detalnes Frogram,”
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The 2007 Bradbury Memo made the following assertion:

Interrogations of Zubaydah - again, once enhanced technigues were
employed ~ revealed two al Qasda operatives already in the Unifed
States and planning to destroy a high 1ise apartment building and to
detenate a radiological bomb in Washington, £.C.

2007 Bradinary Memo at 32,

Of the eleven bullet points in the CIA Effectiveness Memo, only fovr invelved
allegedly “disrupted terrorist plots” None of those plots appears te have been
close to execution, and none of them approached a “ticking time homb” scenario
in terms of imminence or in degree of certainty that a plot was underway. Most
of the cited information involved the identification of other terrorists,

organizations, or cells, some of which do not appear to have been located or
apprehended.

In addition, in considering whether the use of EITs is “arbitrary in the
constitutional sense,” we believe the failures as well as the claimed successes of
the program should have been considered by Bradbury. As noted earlier, the ClA
OLG Report, which was cited by Bradbury, related that Al-Nashiri continued to be
subjected to EITs because headquarters officlals erroneously found it
“incongeivable” that he did not have more information, and Abu Zubaydah Was
subjected to ElTs after he had begun to cooperate with his interrogators RSN

. We alsa tote that, to the extent the CIA Effectivensss Memo was relied upon

by Bradbury in approving the legality of the waterboard as an BIT ix 2005, most
i not all of the CIA’s past experience with that technigue appear to have exceeded
the limitations, conditions, and understandings recited in the Classificd Bybee
Memo and the Bradbury Memos.*® As noted in the 2005 Bradbury Memo, the
CIA OIG Report concluded that the ClA’s past use of the waterboard *was different
from the technique described in the [Classified Bybee] opinion and used in the

s Because CIA video tapes of its actnal use of the waterboard were destroyed by the ClA, a
definitive asscssment of how that technique was appiied may be bnpossible.
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(0, ()

SERE training.” 2005 Bradbury Meme at 41, n.51 {quoting CIA OIG Report at 37).
In addition, the report found that “the expertise of the [former] SERE
psychologist/interrogators on the waterboard was probably misrepresented at the
time, as the SERE waferboard experience is so different from the subssquent
Agency usage as 1o make it almost irrelevant” and that there was no *reason to
belisye that applying the waterboard with the frequency and intensity with which
it was used by the pyychologist/interrogators was either efficacious or medically
safe.” Id [eiting CIA OIG Repart at 21, n.24),

The 2005 Bradbury Memo stafed that the CIA’s proposed use of EITs in
2608 reflected “a number of changes in the application of the waterboard,
including limits on the [requency and cumulative use of the technique.” Id
However, even though the waterboard technique that allegedly produced valuatle
intelligence in 2002 and 2003 appears {0 have been changed substantially by
2008, the CIA Effectiveness Memo cited intelligence obtained from the earlier
sessions ag evidence that the 2005 technique would be effective. Moreover, the
program approved by Bradbury in 2007, which did not include the use of the
walerboard, was based upon the “effectiveness” of interrogation sessions that
made extensive use of the waterboard. Thus, the programs approved by Bradbury
in 2005 and 2007, largely on the hasis of intelligence data cited in the CIA
Effectiveness Mema, were significantly different from the program that produced
the intelligence in question.

We also note that the Bradbury Memos' analysis rested in part on
assurances provided by the CIA that EITs would be administered only to high-
value detainees with knowledge of imminent al Qaeda threats, or, in ths case of
the waterboard, where there were “substaniial and credible indicators” that the
subjects had actionable information that could disrupt or delay an imtdinent
terrorist attack., However, the CIA Effectiveness Memo does not indicate that the
uge of E1Ts everresulted in intelligence about attacks that were underway or close
to execution, or that amy atfacks took place because detainses were able to
withhold information under conveniional interrogation.

We question whether it was reasonable for Bradbury not to have demanded
more specific information before concluding that the wse of ElTs was hoth
essential and effective in disrupting terrorist attacks. Given the importance of the
CIA Bffectiveness Memo's conclusions to Bradbury’s congtitutional analysis, and
in Hght of the CIA OIG report, he should have insisted that it set forth: the ClA%s
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basis for believing the subjects possessed informatien about imminent artacks;
the type and sequence of EITs that were applied; the information obtained after
ElTs wereused; and any verification or follow up use of that information. The CIA
also should have described any instances where the use of EITs produced no
useful information, or false information ®® Absent this type of information and
analysis, we question Bradbuwry’ relianice on the CIA Effectivencss Memo to
approve the use of EiTs geing forward.,

Accordingly, based on cur review of the CIA Effectiveness Memo, and in light
of the questions that have been publicly raised about the effectiveness and
usefulness of EITs, we gquestion whether OLC’s conclusion that the use of EiTs
does ot violate substantive due process standards was adequately supported,

Our review of the Bradbury Mermos raised additional concerns about OLC's
ipgal analysis. Some of the memorandsa’s reasening was counterintuitive. For
example, the Article 16 Memo conchuded that the use of thirteen EITs, including
stress positions, forced nudity, cramped confinement, sleep deprivation, and the
witerboard, did not vielate the United States obligation under CAT to prevent
“acts of cruel, mhuman or degrading treatment or punishment which do not
amount to torture,” The 2007 Bradbury Memo concluded that Common Article
3 of the Geneva Conventions, which requires the United States to ensure that
detainees “shall in all circumstances be treated humanely,” and which bars,
among other things, “cruel treatment” and *jolutrages upon personal dignity, in
particular, humilisting and degrading treatment,” did not bar the use of six EITs,
including extended sleep deprivation that involves dietary manipulation, shaclkling
and diapering. Those conclusions, although the product of complex legal analysis,

A% According to the Septamber 8, 2008 report of the Senate Select Committee on Indelligence
on “Postwar Findings About Iraq’s WMD Prograuns and Links to Terrorism and How They Compare
with Prewar Assesaments” {the 83C] Report}, the CIA “relied heavily on the information obitained
Hn 2002) from the debriefing of detaines Ibn ai-Shaykh al-Libi, a senior al-Qa'ide operational
platiner, to agsess ragy's potential [chemical atid biclogicad weapons] training of al-Qa'ida.” 35T
Report at 76. Al-Libi recanted that information in 2004, and claimed that, after he wag subjected
to harsh breatment by ClA debrlefers, be “decided he would fabricate any information the
interrogators wanted in order to gain hetter treatment and avold being handed over to & foreign
government.)” f. at 79-80. Al-Libi was in fact transferred to the custody of a foreign governmen?
and waas allegedly sulbjscted to threats and harsh physical treatment, . at 80-81, Helater stated
that he continued fo fabricate informatinn in order to aveid harsh treatnignt, Il at 81,
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appear to be inconsistent with the plain meaning and commonly-held
understandings of the language of Common Article 3.

Moreqver, the Article 16 Mcmo’s and the 2007 Bradbury Memo's analysis

of substantive due process appears incomplete. On the question of what would.

“shock the contemporary conscience” in light of executive ftradition amnd
contemporary practice, OLC looked to United States case law on coercive
treatment, discussed the military’s tradition of not using abusive techniques,
noted the State Department’s regular practice of condemining “conduct
undertaken by other countries that bears at least some resemblance to the
techuigques at issue,” and discussed the rulings of forgign tribunals. In each
instance, the memoranda attempted to distinguish the CIA inferrogation program
from thase accepted standards of conduct.

For exaraple, eriminal law prohibitions of coercive interrogation were
distinguished becatse OLC found the governmental interest in preventing
terrorism to be more important than condusting “ordinary law enforcement.”

ticle 16 Memo at 33, Military doctrine was distinguished because al Qaeda
- terrorists are “unlawful combatants” and not prisoners of war. Id, at 35, Oificial
United States condemnations of harsh interrogation in other countries “are not
meant to be legal conchusions” and are merely “public diplomatic statements
designed to encourage foreign governments to alter their policies in a manner that
would serve United States interests,” 2007 Bradbury Memeo at 38. The judgments
of foreign tribunals were distinguished because courts did not mele any findings
“as to any safeguards that accompanied the . . . inferrogation techniques,”
because the foreign courts did not malke inquiriesinto *whether any governmmental
interest might have reasonably justified the conduct,” or because the cases
involved legal systems where intelligence officials are “subject to the same rules
as ‘regutlar police interrogationfs].” /d. at 40, 42,

Thus, OLC found that the condemnation of coercive or abusive interrogation
in those contexts did not apply to the CIA interrogation program, and that
executive tradition therciore did niot prohibit the use of EITs by the CIA. However,
the absence of an exact precedent is not evidence that conduct is traditional,
Evenr though the OLC opiniong found no “evidence of traditional executive
behavior or cantemporary practice ., . condening an interregation program” Wusing
coercive techniques, it conchuded, based on the absence of any previcus, explicit
condemnation of a program that was virmally identical to the CTA interrogation
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program, that “int light of ‘an understanding of traditional executive behavior, of
eontemporary practice, and of the standards of blame generally applied to them,’
the use of [EITs by the CIA] s we understand it, does not constitute government
pehiavior” that shocks the contemporary consclence, Article 16 Memo at 38.

Althougl we had serious concerns about the objectvity of the advice m the
Rradbury Memos, as discussed above, we did not find that the shortcomings we
identified rose to the level of professional misconduct.

F. Individual Responsibility

Having concluded that nmach of the legal analysis of the Bybee Memo, the
Classified Byhee Memo, the Yoo Memo, Yoo's July 13, 2002 Letter, and the Yoo
Letter fell short of the standards of thoroughness, objectivity, and candor that
apply to Deparfment of Justice lawyers, we now consider the lewvels of
responsibility that apply to each of the subjects, As Yoo was the primary author
of those documents, we first consider those questions with respect to him,

1. John Yeo

John Yoo accepted the inifial assignment from the NSC and the CIA on
behalf of the Department. He was directly respaonsible for the contents of the
Bybes Memo, the Classified Bybee Memo, the Yoo Memo, the July 13 Letter, and
the Yoo Letter. In addition, he signed the Yoo Memo, the July 13 Letter, and the

AL

Yoo Letter. He also directed and reviewed [l research and drafting, We
therefore concluded that he was primarily responsible for ensuring that the legal
analysis in those docvuments was tharough, objective, and candid,

Under OPR's analytical framework, an attorney commits intentional
orofessional misconduct when he violates a clear and unambiguous obligation
purposefully or knowingly. We found, based on 4 preponderance of the evidence,
that Yoo knowingly failed to provide s thorough, objective, and candid
interpretation of the law.®” The Bybee Memo had the effect of authorizing a
program of CIA interrogation that many wounld argue violated the torture statute,

2 Because sulbjecta rarely acknowledge or announce thelr intent to disregard a professional
ubliigation, our {indings here, as In most cases, are largoly based on circumstaniial svidence,
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the War Crimes Act, the Geneva Convention, and the Convention Against Torture,
and Yoo’s legal analyses justified acts of outright torture under certain
circumstances, and characterized possible prosecutions under the torture statute
as unconstitutional infringements on the President’s war powers. We based our
conclusion that Yoo committed intentional professional misconduct on the
following:

First, we found that Yoo knowingly provided incomplete and one-sided
advice In his analysis of the Constitution’s Commander-in-Chief clause, which he
asserted could bar enforcement of the torture statute in the context of the CIA
interrogation program. Philbin told us that he thought the Commander-in-Chief
section was aggressive and went beyond what OLC had previously said about
executive power, and that he told Yoo to take it out of the Bybee Memo. In
addition, given Yoo's academic and teaching background, we found that Yoo knew
his view of the Commander-in-Chief power was a minority view and would be
disputed by many scholars. As such, Yoo had an obligation to inform his client
that his analysis was a novel and untested one.

We also found that Yoo knew that the Commander-in-Chief section might
be used in an effort to provide immumnity to CIA officers engaged in acts that might
be construed as torture. We found significant the timing of the addition to the
Bybee Memo of the Commander-in-Chief section directly after Criminal Division
AAG Chertoff refused to provide an advance criminal declination in CIA
interrogation cases. In addition, we found that Yoo was aware that, absent the
requirement of a direct presidential order, the Commander-in-Chief section could
become “this kind of general imrmunity from everything anybody ever did.”
Despite this knowledge, he failed to inchide in the memoranda that a direct
presidential order was required to trigger the Commander-in Chief clause.

In addition, we found that Yoo was aware that the Bybee Memo’s
discussion of specific intent was insufficient. As discussed in detail above, that
seclion suggested that an interrogator who inflicted severe pain and suffering
during an interrogation would not vielate the torture statute if his objective was
to obtain information., Yoo told us that he had not dealt with the question of
specific intent prior to the Bybee Memo, and that he “was very surprised to see
that the Supreme Court cases were so confused about it.” Yet, he only “looked at
the cases quickly” and relied upon a relatively inexperienced attorney “to figure
out . . . what the law really is.” Yoo acknowledged that Chertoff and others told
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N
(F 14,

him that the law of specific intent was “awfully confused,” Philbin stated that he
told Yoo his repsoning was incorrect. Yoo also remembered reading a law roview
article or treatise, possibly La Fave & Scott, that discussed *how they're not sure
what the exact definition of specific intent is.”

Despite Yoo’s knowledge, the Bybee and Yoo Memos’ advice on the issue
of specific intent did not gonvey any of the uncertainty ar ambiguity of this area
of the law, This was even more apparent in Yoe's July 13, 2002 letter to Rizzo and
in the Classified Bybee Memo, where Yoo provided a less complete explanation of
the torture statute’s specific intent element, and in the 2003 CIA Bullet Points,
which Yoo tacitly approved. Given Yoo's background as a former Supreme Court
law clerk and tenured professor of law, we conchuded that his awareness of the
complex and confusing nature of the law, his failure to carefully read the cases,
and his exclusive reliance on the work of a junior afiurney, established by a
preponderance of the evidence that he knowingly failed to present a sufficiently
thorough, objective, and candid analysis of the specific intent element of the
torfure statiuite,

We found additional evidence that Yoo knowingly provided incomplete
advice to the client. Shortly before the Bybee Memo was signed, [RESEIrold Yoo
that the memorandum’s discussion of comunon law defennses did not mention that
one of the Reagan administration’s proposed nnderstandings to the CAT (the

" understanding that common law defenses would remain available to persons

accused of torture under United States law], had been withdrawn prior to the
treaty’s ratification. |RAkEREEIrold Yoo that the understanding had been withdrawn
“ltjo make clear that ftorture cannot be justified” Despite receiving this
information contradicting the memorandum’s assertion that self-defense could be
invoked by CIA intervogators charged with torturing detasinees, Yoo did not alter
the memorandum. The Bybees Memo continued to rely on other aspects of the CAT
ratification history to support its aggressive interpretation of the torture statute,
while ignoring this important aspect of its history.

We also found that Yoo knowingly misstated the strength of the Bybee
Memo’s argument “that interrogation of [prisoners] using methods that might
violate [the torture statute] would be justified under the doctrine of seli-
defense . . .." The Bybee Memo asserted that “leading scholarly commentators”

upported that proposition, even though a single law review article was the only
sypport.
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During the drafting of the Yoo Memo, Bybee questioned Yoo about the
reference to “conmnentators,” to determine whether there was morg than one such
compmnentator. Rather than change the memorandum to assert that there was one
“cormmentatar,” Yoo added a citation fo an article by Professor Dershowitz that did
riet support the proposition In question.”™ " Accordingly, we concluded that Yoo
knowingly misreprasentad the authority that supported his statement that “some
leading schalarly commentators believe that interrogation of such individuals
using methods that might violate [the torture statute] would be justified under the
doctrine of self-defense, because the combatant by aiding and promoting the
terrarist plot Tias culpably caused the situation where someone might get hurt.”

Some of the other flaws discussed in the Analysis section of this report,
considered in isolation, could be seen as the result of reckless action or mistake,
However, the evidence of the knowing violations discussed above led us to
conclude that Yoo put his desire to accommodate the client above his obligation
to provide thorough, objective, and candid legal advigce, and that he therefore
committed intentional professional misconduct.

We recogriize that the Bybee Memo was written at a diffieult tirme in our
nation’s history, and that the fear and uncertainty that followed the September
11, 2001 attacks might explain why some Department of Justice lawyers were
willing to conclude, contrary to corve principles of American and international law,
that the torture statate could not be enforced against CIA interrogators urwler
certain circumstarnces, or that acts of outright torture could be justified by
common law defenses. However, situations of great stress, danger, and fear do
not relieve Department attorneys of their duty to provide thorough, objective, and
canchd legal advice, even if that advice is not what the client wants to hear.
Accordingly, we concluded that the extraordinary circumstances that suresunded
the drafting of the Bybee and Yoo Memos did not excuse or justify the lack of
thoroughness, ohjectivity, and candor reflected in those documents.

28 We found by a preponderance of the evidense that Yoo added the Dershowits citation, Bath

Yoo and acknowledged thit Yoo was responsible for the sections of the mermarandur on
common law defenses. In addition, Yoo told us that he recalled reading the sympoatum issue of
the law review that contained the Moore and Dershowitz arileles, We congidersd the possibility
that Yoo may have misrecollected the substance of the Dershowits article and simply added the
citation without looking at the article. However, because the citation inchided a reference to
specific page numbers, we discounted that possibiilty,
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2. Judge Jay Bybee

We conciuded that Bybee, as the head of OLC and signator of the Bybes
Memo and the Classified Bybee Memo, was responsible for ensuring that the
advice provided to the clients presented a thoroughy, objective, and candid view of
the law. Although Bybee did not conduct the-basic research that went into the
memoranda and did not draft any sections, he reviewed many drafts, provided
comments, and signed both memoranda., FPhibin told us that Bybee “was so
personally involved, he was kKind of taking over” and, ultimately “churnjed]
through three drafts with comuments on them per day.”

We acknowledge that an Assistant Attorney General should not be held
responsible for checking the accuracy and completencas of every citation, case
surnmary, of argument in every legal memorandum submitted for his signature
by a Deputy AAG. However, this was niot a routine project that simply required
Byhes to sign off as an administrative matter. Bybee’s signature had the effect of
authorizing a program of CIA interrogation that many would argue violated the
torture statute, the War Crimes Act, the Geneva Convention, and the Convention
Against Torture, and he endorsed legal analyses that justified acts of putrigte
torfure under certain circumstances, and that characterized possible prosecutions
under the torture statuite as unconstitutional infringements on the President’s war
powers.

When Bybee reviewed and signed the Bybese Memo and the Clagsified Bybee
Memo, he assnmed responaibility for verifying that the documents provided
thorough, objective, and candid legal analysis. He also assumed the responsibilify
for investigating problems that were apparent in the analysis or that were brought
to his attention by others. Bybes’s signature, which added greater authority to the
memoranda, carried with it a significant degree of personal responsibility.®®

w9 Bybec did not have to sign the opinions, Yoo hied the authority to sign OLC memoranda

ard did so on shany other occasions,
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Unlike Yoo, we found insufficient evidenice to conclude that Bybee knew at
the time that the advice in question was incomplete or one-sided.?™® Accordingly,
we concluded that Bybee did not commit mtentional professional misconduct.

However, we concluded, based on a 'prepondecrarice of the evidence, that
Bybee, al a minimum, should have known that the memcranda were not
thorough, objective, or candid in terms of *he legal advice they were providing to
the clients and that thus he acted in reckless disregard of his professional
obligations, As mnoted above, an attorney commits professional misconduct
through reckless disregard of an obligation when he when (1) the attorney knows
or should know, based on his or her experience and the unambiguous nature of
the abligation or standard, of an obligation or standard, (2) knows, or should kniow
based o1t his experience and the unambiguous applicability of the obligation or
standard, that his conduct involves a substantial likelihood that he will violate or
cause a violation of the oblipation or standard, and (3) engages in the conduct,
which is objectively unreasonable under all the circumstances,

The memoranda were densely written in a confident and authoritative tone,
and included citations to many historical sources and legal authorities. Moreover,
Yoo had a reputation as an expert inn presidential war powers, adding an
. additional air of authority to the drafts he submitted to Bybee. However, we
believe an attorney of Bybee’s backeround and experience, who had the
opportunity to review and comment on numerous drafts over an approximately
two-week period, should have recognized and questioned the unprecedented
nature of the Bybee Memo’s conclusion that acts of outright torture could net be

20 To date, Bybes has not acknowledged that the Bybee and Yoo Memos were incomplete or
otherwise deficient in any respect, but has conceded that certain sections could have been more
therough. In his response to a draft of this Teport, he commented that: {1} in discussing the
ratification history of the CAT, “OLC may have unwittingly overstated the degree of unity between
[the Bush and Reagan] Administrations’ views”; (2} “certain portions of the [Commander-in-Chief
and common law defenses] analysis would benefit from additional clarification"; [3) “in retrospect,
this particular section [concluding that Congress had no power to regulate interrogation] could
have been more fulsome”; (4) “even if it would have been better to clte Oakland, this is not evidence
of an ethics viclation”; and (3) “in retrospect, it would have been useful to cite either the Bush
Administration’s understanding of the availability of the necessity defense or both the Reagan
Administration’s and the Bush Adntinistration’s understanding . . . 7 Bybee Response at 48, 54-
55, 68, 72, 75.
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prosecuted under certain cireuwmstances, or that comruon law defenses could be
successfully invoked by a defendant in a prosecution for torture.

We also found that Bybee shovld have questioned the logic and utility of
applying language from the medical benefits statutes to the torture statute, and
should have recognized the potentially misleading nature of statements such as,
“event if the defendant knows that severe pain will result from his actions, if
causing such harm is not his objective, he lacks the requisite specific intent even
though the defendant did not act in good faith.”

Qur conclusion that Bybee should have known about the serious flaws in
the memoranda is reinforced by Philbin's statement that he voiced his doubts to
Bybee about the accuracy of the Bybee Memo's specific intent discussion, and

advised against discussing possible defenses or including the section on the

Commander-in~Chiefl power. Although Philbin stated that he ultimately sdvised
Bybee that he could sign the Bybee Memo because he thought the questionable
sections were dicte, we would expect a reasonable attorney in Bybee's position to
react t¢ thege significant concerns raised by one of his Deptity AAGs by verilying

_that the opinion was thorough, ohijective, and candid before signing it, evenif that

meant conducting independent research, reading the authorities that supported
the guestionable arguments, or obiawining comments from other Department
attorneys or government nativnal security experts. As such, we concluded that
Bybee knew or should have known that there was a substantial likeiihood the
Bybee Memo did not present a thorough, objective, and candid view of the law,
and, given the importance of the matter, his actions were objectively unreasonable
under the circumstances. Consequently, we concluded that he acted in reckless
disregard of his obligation to provide thorough, abjective and candid legal acivice.

3. Patrick Philbin

Philbin conducted the second Deputy ceviews for the Bybee Memo, the
Classified Bybee Memo, and the Yoo Memo. As with Bybee, we conchided that he
was not regponaible for checking the acouracy and completeness of every citation,
case swmmary, or argument, and that he wes responsible for verifying that the
memoranda provided thorough, objective, and candid legal analysis, He also had
the duty to bring any apparent problems to the attention of the O1C official who
signed the document in question,
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We concluded that Prilfin did not commit professiohal misconduc: in this
matter. Philbin raised his concerns about the memoranda with hoth Yoo and
Byhee, he did not have ultimate control over the content of the memoranda, and
he did not sign them, After Yoo and Bybee resigned from the Department, Philbin
directed USSR 10 niotify the Department of Defense that it could not rely on the
Yoo Memwo to approve any additional enhanced interrogation techiniques, He later
alarted Goldarnith to the flawed reasoning in the memoranda, and participated in
the decision to formally withdraw the Bybee and Yoo Memos, Accordingly, we
concluded that Philbin did not commit professional misconduct in this matter.

5, Steven Bradbury

Bradbury signed four OLC memoranda related to the ClA interrogation
program: the 20058 Bradbury Memo, the Corabined Techniques Memo, the Article
16 Mermo, and the 2007 Bradbury Memo, As discussed above, we had serlous
congcerns about some of his analysis, but we did not conclude that those problams
rose to the level of professional misconduct. The Bradbury Memaos incorporated
the legal analysis of the Levin Memo, which Bradbury helped draft, and which
substantially corrected the defects in the Bybee and Yoo Memos - specifically
gschewing reliance on the Commander-in-Chief, necessity, and seif-defense
gections, correcting the inaccurate specific intent section, and removing the earlier
memoranda’s reliance on the health benefits statute. None of the analysis in the

radbury Memos Is comparable to the inadequately supported, unprecedented
theories advanced in the Bybee and Yoo Memos to support the proposition that
torture can bs permitted or justified under certain circumstances.
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in applying the facts to the law, Bradbury explicitly qualified his
canclusions and explained the assumptions and lmitations that underlay his
analysis. Moreover, Bradbury distributed drafts of the memoranda widely, within
and without the Department, for comments. The memoranda were written in a
careful, thorough, lawyerly manner, which we concluded fell within the
professional standards that apply to Department attorneys.

As previously discussed, in light of the interrogation abuses described in
the CIA OIG Report and the ICRC report, as well as the fact that the SERE
program was fundamentally different from the CIA  interrogation program,
however, we believe Bradbury should have cast a more critical eve on ths
conchusory Bndings of the Effectiveness Meamg, which were essential to his
analysis, in both the Article 16 Memo and the 2007 Bradbury Memo, that the use
of BITs was consistent with constitutional standards and international norms.
However, we found that these issues did not rise to the level of professional
misconduet.

6. Other Department Officials

We did not find that the other Department officlals who reviewed the Bybee
Mermo committed professional misconduet, We found Michael Chertoff, as AAG
of the Criminal Division, and Adem Ciongoli, as Counstlor to the AG, should have
recognized many of the Bybee Meruo's shortcomings and should have taken a
more active role in evaluating the ClA program. John Ashcroft, as Attorney
General, was ultimately responsible for the Bybee and Yoo Mamos and for the
Department’s approval of the CIA program. Ashcroft, Chiertoff, Ciongoli, and
others should have looked heyond the surface complexity of the OLC mernoranda
and attempted to verify that the analysis, assumptions, and conclusions of those
documents were sound, However, we cannot conclude that, as a matter of
prefessional responsibility, it was unreasonable for senior Departient officials to
rely on advice from QLC, ‘

. Institutional Concerns

1 addition to assessing individual responsibility in this matter, we noted,
in the course of our investigation, several managerial concerns, First, we found
that the review of the.OLC memoranda within the Department and the national
gecurity arena was deficient. The memoranda were not circulated to experts on
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national security law in the Criminal Division, or to the State Department, which
had an interest in the interpretation of treaties. Given the significance of the issue
- gpining on the CIA’s use of EITs to galn imtelligence in the absence of clear
precedent on the issue — and the pressure of knowing that missed intelligence
might result in another terrorist attack, the memoranda should have heen
circulated to all attorneys and policy makers with expertise and a stake in the
issues involved. :

We found that the limitations imposed on the circulation of the draft were,
in part, based on the limited number of security clearances granted to review the
materials, This denial of clearances to individuals who routinely handle highly
classified materials has never been explained satisfactorily and represented a
departure from OLC’s traditional practices of widely circulating drafts of important
opinions for comment, In the end, the restrictions added to the failure to identify
the major flaws in the OLC’s legal advice.

We commend the Best Practices as laid out by Bradbury and urge the OLC
to adhere to them. In order to effect its mission of providing authoritative legal
advice to the Executive Branch, the OLC must remain independent and produce
thorough, obiective, and candid legal opinions. The Department, and in particular
the Attorney General and Deputy Attorney General, must encourage and support.
the OLC in its independence, even when OLC advice prevents its clients, including
the White House, from taking the actions it desired.

CONCLUSION

Based on the results of our investigation, we concluded that former Deputy
AAG John Yoo committed intentional prafessional misconduct when he viclated
his duty to exercise independent legal judgment and render thorough, objective,
and candid legal advice, ' :

We found that former AAG Jay Bybee committed professional misconduct
when he acted in reckless disregard of his duty to exercise independent legal
judgment and render thorough, objective, and candid legal advice.?"

2l Pursuant to Department policy, we will notify bar counsel in the states where Yoo and

Bybee are licensed,
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We did not find that the other Department officials involved in this matter 'l :

cornmitted profussional misconduct in this matter,
}

In addition fo these findings, we recommend that, for the reasons :
discussed in this report, the Depariment review certain dechinations of
prosecution regarding incidents of detainee abuse referred to the Department by
the CIA QIG. i
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