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Lawand Medicine/Board of Trustees Report s

Helene M. Cole, MD, Section Editor

"Legal Interventions During Preghancy

Court-Ordered Medical Tréatments and Legal Penalties
for Potentially Harmful Behavior by Pregnant Women

ORDINARILY, the pregnant womasn, in consultation with
her physician, acts in all reasonable ways to enhance the
health of her fetus. Indeed, clinicians are frequently im-
pressed with the amount of personal heglth risk undertaken

-2~ —and voluntary self-restraint exhibited by the pregnant wom-

-

an for the sake of her fetus and to help ensure that her child
will be s healthy as possible.! In a limited number of situa-
tions, however, a pregnant woman may reject s medical
treatment or procedure that her physician believes would
benefit the health of her fetus. Forinstance, she may refuse to

submit to a cesarean section when her physician believes that

a cesarean section is in the best interests of the fetus. Or 2
pregnant weman may behave in ways that are potentially
detrimental to fetal well-being, for example, taking illegal
drugs while pregnant. .

Increasingly, legal interventions are being sought in cases
in which the decisions or actions of pregnant women do not
accord with medical recommendations that could benefit fetal
health, Physicians have sought, and some courts have grant-
ed, permission to override refusals of pregnant women to
submit to medical procedures. Public officials have tried to
impose legal penalties on women whose behavioris not in the
best interest of the fetus. This report, which is based on the
deliberations of the Committee of Medicolegal Problems, dis-

cusses the various legal and policy concerns and makes recom- -

mendations regarding legal interventions in pregnancy.

SEEKING COURT ORDERS TO OVERRIDE THE MEDICAL
PREFERENCES OF PREGNANT WOMEN

Recont Medical Advances Enabls Physiclans to Address
the Health of the Fetus More Directly

Until recently, promoting fetal well-being was generally

not a separate endeavor from promoting the health of the -

pregnant woman, Advances in medicine and surgery, howev-
er, have increased the ability of physicians to direct medical

" procedures specifically at the fetus. Diagnostic tools, such as

ultrasonography, amniocentesis, or chorionic villus sampling,

‘can be used to detect fetal abnormalities that, in some cases,

may be treated through prenatal therapy or fetal surgery.’
The ability <0 treat tha fetus more directly than in the past
has given rise 1o the question of whether a pregnant woman
has a legal obligation to undergo medical treatments that
could benefit the fetus. When a pregnant woman refuses

From ihe Boara of Trusteas. Amencan Medicat Assocubon. Chieaga, ik

Trvs repont was acopted as Report 00 by the House of Delegates of the Amencan
Medical A arine A j Mestng. June 1990.

Repnnt requests 10 tne Board of Trustess. Amencan Medical Association, S15 N
State St. Chicago. L 60610 (O Orenthehar).

JAMA, November 28, 1990 — Vol 264, No. 20

treatment or procedures that could benefit fetal health, a
conflict arises between her right to make medical decisions
that affect the health of her fetus and herself and the state’s
desire to intervene on behalf of the fetus.

Questions and concerns over a pregnant woman's legal
obligations to accept medical care are exacerbated by the
unique physical relationship that exists between a pregnant
woman and her fetus. Invariably, one cannot be treated with-
out affecting the other. Performing medical procedures
against the pregnant woman's will violates her right to in-
formed consent and her constitutional right to bodily integri- -
ty.>* These rights are among the most basic and are well
established in both society and medicine, However, preserva.
tion of these rights may come at the risk of preventable fetal
impairment or death. .

" Moral and Legal Responsibllities of the
_Pregnant Woman Toward Her Fetus

- Awoman who chooses to carry her pregnancy totermhas a

moral responsibility to make reasonable efforts toward pre-
serving fetal health. This moral responsibility, however, does
not necessarily imply a legal duty to accept medical proce-
dures or treatments in order to benefit the fetus.

. |
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Legal Precedent.—Several courts have considered the
issue.of legal interventions to impose medical treatments on
pregnant women. However, few requests- for court-ordered
obstetrical interventions have been reviewed by appellate
courts. Only two appellate courts have considered a decision
to override a pregnant woman’s refusal of a blood transfusion.

common carrier to passeng'er, have a legal obligation to eom
tothe aid of that persen.”

Even in cases of special relationships, however, the "bhga
tion to render aid is minimal and cannot require the rescuer+,
endanger him or herself.” For example, if a child needeq ,
bone marrow transplant, but.the only compatible donor vy,

In 1964, the New Jersey Supreme Court ordered.a blood—the child’s father, the father would not be legally reqmred t(

transfusion for a pregnant woman who refused the transfu-
sionon religious grounds.” Also in 1964, an appeals courtinthe
Distriet of Columbia ruled that a pregnant woman could be
forced to undergo a blood transfusion for the sake of her
fetus.' However, both of these cases were decided in the early
1960s, before the current legal emphasis on the integrity of
the individual and the right to refuse treatment.
Approximately two dozen courts have been asked to order
cesarean sections.’ Only two of these cases have reached the
appellate level. In one, a trial court judge in the Distriet of
Columbia ordered a cesarean section on a2 woman who was
terminally ill.” The woman's treatment desires and her com-
petency were major points of controversy in this case. The
District of Columbia Court of Appeals, en banc, ruled that the
lower court was in error for ordering the cesarean section.
The court of appeals ruled that rather than weighing the
interests of the state (in protecting the potential life of the
fetus) against the interests of the pregnant woman, the lower
court should have used “substituted” judgment and pro-

ceeded according to what it could best a.scerta.m the pregnant :

womans wishes would have been.

In 1981, a trial court in Georgia ordered a cesarean section
performed on a woman who had refused the operation for
religious reasons. The physician involved diagnosed placenta
previa, with a 99% to 100% chance of fetal demise if vaginal
delivery occurred.” The Georgia Supreme Court, with mini-
mal explanation or policy discussion, refused to stay the trial
court’s order. A few days after the court’s denial of a stay, the
woman had a safe vaginal delivery.

The remainder of this section of the report provides an
analysis of relevant law and policy considerations and recom- .

mends guidelines on the extent to which a pregnant womans
moral duties toward the fetus should be legally enforced.

Distinctions Between Moral and Legal Responsibil-
ities.—Society places a positive moral value on aiding those
who may need help or be in danger, yet it does not ordinarily
impose a legal duty on specific individuals to render that
needed assistance.* This reluctance to impose a legal duty on
the individual is especially strong where rendering aid would
pose a risk to the health of the individual or would require an
invasion of his or her bodily integrity.***

There is also no legal duty for an individual to render aid
even if a life would be saved and the assistance rendered
would incur minimal risk to the health of the person providing
the aid. For example, a person need not donate bone marrow
to 2 cousin who is dying of aplastic anemia.”

Yet the responsibility of a pregnant woman to her fetus is
stronger than that of one individual to another. The duty of a
pregnant woman to her fetus is more akin to the obligations of
a parent to his or her child. And in fact, a parent’s duty to his
or her child is enforced with legal sanctions. The parent-child
relationship is considered a “special relationship” under “Sa-
maritan” law.” Samaritan law, which applies to duties to
render aid, provides that those people who have a special
relationship to another person, such as innkeeper to guest or

2684 JAMA, November 28, 1990—Vol 264, No. 20
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donate his bone marrow to his child.

There are other situations in which a parent’s obhgatum %
his or her child is legally enforced, Parents clearly have boﬂ, :
moral and legal duty to provide reasonable medieal eare fo,
their children. All states legally require parents to p
such care.* A pregnant woman who refuses a surgical i
ventxon, treatment, or therapy that might benefit fetal heiﬂr,h
is, in practical terms, withholding medical care froﬂﬁ;e,
fetus. However, in the case of 2 pregnant woman, in order fo,
her not to withhold medical treatment, she generally'n i
accept a risk to her life or health, aswellasbodﬂymvasimd
her person. Just as parental legal obligations to provide nied;.
cal care to children do not include compelled acceptance of risk
to life or health, neither should a pregnant woman’s obhga.
_tions to her fetus include the acceptance of such risk. ‘ggg .

Current procreative law reflects this principle. Undeg;jgo,
v Wade, the state’s mterest in potential life becomes eompd.

......

Nevertheless, the state may not adopt poatv:ablhty abm‘hon
regulations that trade off risks to the health of the p
woman against benefits to the health of her fetus.”

In addition, legally enforcing a pregnant womans
obligation to the fetus creates a burden or penalty on pnegnan.
cy itself.” The right to bear a child is constitutionally Xiro-
. tected.! Forcing a pregnant woman to undertake a health7isk
or to accept an invasive procedure against her will burdem
her decision to have a child.

Even a viable fetus does not generally receive the same
legal recognition as a child. Consequently, the legal enforee-
ment of a pregnant woman’s moral responsibility to her fetm
should not exceed the legal enforcement of a parent’s moril
duty to his or her child.” Society does not legally requne
. parents to undergo a risk of life, health, or bodily invasioriin
order to carry out their moral obligations to provide medicsl
care for their children. Few, if any, medical procedures meant
to benefit the fetus would entail no risk to a pregnant womank
health. Thus, while a pregnant woman should be resolutely
encouraged to fulfill her moral responsibilities to her fetus, a
legal duty to accept medical procedures meant to benefit her
fetus generally should not be imposed.

Ethical Obligations of the Physician in
instances of Treatment Refusal

A physician’s ethical duty toward the pregnant woman
clearly requires the physician to act in the interest of the fetus
as well as the woman. Arguably, adherence to a pregnant
woman’s refusal of treatment that is intended to benefit the
fetus would violate that ethical obligation, particularly when
the physician believes that the potential benefit to the fetus
outweighs the health risk to the mother. While some physi-
cians find adherence to a pregnant woman's wishes morally
untenable in situstions of fetal endangerment,’ the duty to
protect the health of both the pregnant woman and the fetus
precludes balancing one against the other. The physiciank

n‘,.-‘
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ilities in other settings provide a useful analogy, eg,
s {80 situation (other than perhaps the case of conjoint
£ when it is appropriate for a physician to impose a

serious and irreversible consequences.
The Bases for Selecting Cases for a Court Order May

Result in the Inconsistent Application of Compelled Treat-
ment.— A physician’s décision to pursue a court orderreflects

jes! risk on one patient in order topreserve-the-healthof— ©= : ;
his or her personal evaluation of the importance of a pregnant

hes A physician cannot force one patient to donate blood
sother patient, even if the donation would save the second
snt’s life. Similarly, such a balancing should generally not
ndertaken in the context of pregnancy.
he doctrine of informed consent alsoindicates that a preg-
» woman's refusal of treatment should not be overridden
the benefit of the fetus. Principles of informed consent
tire a physician to respect the wishes ofa mentally compe-
_adult in situations of medical decision making.* These
ciples recognize that decisions that would result in health
s are properly made only by the individual who must bear
risk.** Considerable uncertainty can surround medical
uations of the risks and benefits of obstetrical interven-
8.2 Through a court-ordered intervention, 2 physician
. rives a pregnant woman of her right toreject personal risk
" replaces it With the physician’s evaluation of the amount
sk that is properly acceptable.’ This undermines the very
sept of informed consent.
seraie
rerse Consequences of Seeking Court-Ordered
Hetrical Interventions In Instances of
nmeént Refusal )
be &a.re additional reasons why seeking a court order is
Tiggessarily an appropriate response to a pregnant wom-
treitment refusal.
+Court Is an Inappropriate Forum for Resolving Treat-
fggl.sputos —Courts are ill-equipped to resolve conflicts
ce¥ning obstetrical interventions. The judicial system or-
kiily. requires that court decisions be based on careful,
ised deliberation and the cautious consideration of all facts
lﬁated legal concerns. In addition, there is always an
wElumity for review on appeal. Court-ordered obstetrical
irventions, on the other hand, are likely to be requested on

remely short notice and require immediate judicial action.

didy done of court-ordered obstetrical interventions re-
ted that in 70% of cases in which orders were considered,
pital administrators and attorneys were aware of the situ-

’ganlyadayorless before seeking a court order; 88% of the -

% were obtained in less than 6 hours, and in 19%, less
nan hour.” It is unlikely that most judges would already be
iiliar with the policy concerns or relevant legal precedents
lired tomake a carefully considered decision on such short
ice.” Decigions made under these immediate deadlines and
Ense pressures are likely to be hasty and lack well-rea-
ied conclusions. In the case of an improperly reached con-

 Bion, there is no meaningful appesl svailable.”

Haddition, such court proceedings may be unfairly weight-
Bgainst the pregnant woman, A woman in such a situation
_ robably under considerable psychological stress and may
saffering from substantial physical pain as well. Her ability
articulate her interests may be seriously impaired. It is
ther unlikely that the woman will be able to find adequate
msel on such short notice, and it is even more unlikely that
meel will have time to prepare properly for the hearing.

When a decision must be rendered almost immediately,

fre will be little orno time to obtain the full range of medical

inions or facts. The inability of a court to understand the full
age of the relevant medical evidence may lead to error with

$ -
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womans autonomy vis-2-vis the importance of fetal health.
Accordingly, whether a woman must undergo judicial review
of her decision regarding medical care will vary from physi-
cian to physician.

A troubling factis that court-ordered obstetrical interven-
tions seem to be sought more often in cases where the woman
is either 2 member of a minority group or of a lower economic
background. According to an initial study,’ in 81% of the
instances in which a court-ordered intervention was sought,
the woman belonged to a minority group. Every request fora
court order involved a woman who had received care at a
teaching hospital or who had received public assistance.

Women from lower socioeconomic groups and from differ-
ing ethnic backgounds may have religious and other personal
beliefs or circumstances that vary greatly from those of their
physicians or the judges who decide their cases.” A woman's
reasons for refusing care may be misunderstood or disre-
garded by the physician seeking the court-ordered override of
her decision or by the judge who decides the case.

Creating Impermissible Legal Obligations forthe Physi-
clan.—An important consideration for physicians is the ex-
tent to which they should encourage or contribute to state or
court intervention in the medical decision-making process in
general. Physicians have traditionally rejected outside intru-
sion into the physician-patient relationship. Imposing legal
duties to accept medical care on pregnant women may result
in concomitant legal duties for the physician. Such duties may
require the physician to act as an agént of the state rather
than as an independent patient counselor.

* Judicial intervention is often sought in part to minimize

either physician or hospital liability. However, seeking such
interventions could ultimstely serve to expand rather than

- limit Liability.' The tendency to resort to judicial intervention

in cases of treatment réfusal may create an obligation for the
physician to obtain a court order in any situation in which a
pregnant woman's preference does not accord with the physi-
cian’s evaluation of the fetus’ needs. If a pregnant woman’s
obligations to the fetus become legally enforceable, then it is
up to the physician to decide in which situations a woman is
shirking her legal obligations by rejecting proposed care.
"Courts may therefore consider a physician negligent for not
seeking a court order in situations where a pregnant woman’s
decision led to fetal impairment.

Another consideration is the extent to which a physician
would be required to participate in the practical aspects of
enforcing an override of a pregnant woman's treatment deci-
sion.® In one case in which a court granted permission to &
hospital to perform an unwanted cesarean section, the preg-
nant woman left the hospital before delivery.” Should a court
choose to enforce an override by compelling the woman to
accept treatment, severe methods of restraint may be re-
quired. A pregnant woman may have to be forcibly restrained
to prevent her from leaving the hospital or physical force may
have to be used in order to administer a particular medicine to
her. Inviting the state to override a pregnant woman’ deci-
gion legally may also be inviting government-mandated par-
ticipation by physicians in administering the treatment. The

Pregnancy—Board of Trustees 2665
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physician-patient relationship would certainly be damaged by

physician participation in the foreible administration of medi-
cal care.”

A physician’s role is as a medical adviser and counselor.
Physicians should not be responsible for policing the decisions
that a pregnant woman makes that affect the health of herself

-
Pt

and-her fetus, nor should they be liable for respecting.an
informed, competent refusal of medical care. Intheinterest of
preserving fetal health, the physician must ensure that a

- pregnant woman’ decision is & fully informed, competent,

and considered decision. A physician should make sure that
the pregnant woman understands the nature of the proposed
treatment and the implications of treatment and nontreat~
ment for both herself and her fetus. A physician may encour-

" age the pregnant woman to consult other sources, such as

family members, health professionals, social welfare work-
ers, or the clergy, to provide her with additional information
regarding her decision. When a pregnant woman makes an
informed refusal of 2 procedure meant to benefit fetal health,
the physician cannot be held morally responsible for the con-
sequences of the pregnant woman's decision. »

Adverse Effects on the Physician-Patient Relation-

ship.—Requests for court intervention may interfere with
the physician-patient relationship in other ways. Physician
willingness to override a pregnant woman's decision creates
an adversarial relationship between physician and patient.”
In a specific case, the damage to the physician-patient rela-
tionship may appear to be outweighed in relation to the
benefit to the fetus. However, it may also precipitate general
distrust of physicians on the part of pregnant women. Once it
becomes known a particular physician or physicians in gener-
al are willing to override a pregnant woman’s preferences,
women may withhold information from the physician that
they feel might lead the physician to seek judicial interven-
tion. Or they may reject medical or prenatal care altogether,’
seriously impairing a physician’s ability to treat both the
pregnant woman and her fetus. While the health of a few
infants may be preserved by overriding a pregnant woman'
decision, the health of a great many more may be sacrificed.

Conclusions

The Physician’s Professional Duty.—The. physician’s
duty is to ensure that the pregnant woman makes an informed
and thoughtful decision, not to dictate the woman'’s decision.

Physicians Should NotHave a Legal Duty to Seek Court-
Ordered Obstetrical interventions.— There may be noother
case where patient rejection of medical advice is as frustrat-
ing as when a pregnant woman rejdets a procedure designed
to benefit her fetus.! Yet, physicians should refrain from
using the courts to impose personal value judgments on a
pregnant woman who refuses medical advice meant to benefit
her fetus. As a corollary, a physician should not be liable for
injuries sustained as a result of honoring 2 pregnant woman's
informed refusal of treatment designed to benefit the fetus.

Justification for Seeking Court-Ordered Interventions
May Be Permissibie - Only in Exceptional Circum-
stances.—An absolute rule that a pregnant woman has no
legal duty to accept any medical treatment that would sub-

stantially benefit her fetus would be problematic. For exam- .

ple, a woman conceivably could refuse oral administration of a
drug that would cause no ill effects in her own body but would
almost cex_'tainly preventa substantial and irreversible injury

2666 JAMA, November 28, 1990—Vo! 264, No. 20

to her fetus. Given the current state of medical teclmology, it
is unlikely that such a situation would cccur. In addition, sy ,
practical matter, it is unlikely that a woman would refy,,
treatment in that situation. ) N
If an exceptional circumsténce could be found in whief ,
medical treatment poses an insignificant —or no—health i)
to the woman, entails a minimal invasion of her bodily integy.
ty, and would clearly prevent substantial and i
harm to her fetus, it might be appropriate for a physician t, -
seek judicial intervention. However, the fundamental pring.
ple against compelled medical procedures should be a contzy)
in all cases that do not present such exceph?“i,ﬂ

circumstances. 23
RESPONSES TO HARMFUL BEHAVIOR BY . ?’I s
‘THE PREGNANT WOMAN T
Alarm at the Rising Percentages of Infants ' 'f_f X
Exposed to Harmful Substances In Utero iy

i,

Currently, attention is increasingly being drawn to in.
stances where the behavior of pregnant women is potentgan}-
harmful to fetal well-being. There has been particularly gre;
concern with the incidence of babies born with cocaine in theg

" gystems as a result of cocaine use by pregnant women. Hecpi.

tals are reporting an alarming rise in the number of births of
these drug-exposed infants.* The unprecedented rise into.
caine use among women of childbearing age is primarily dueto
the current popularity of the use of “crack,” a concentrated,
inexpensive, and highly addictive form of cocaine. Experts
estimate that as many as 11% of pregnant women have.uged
an illegal drug during pregnancy, and of those women,)%%
have used cocaine.®™ The American Medical Association
(AMA) Board of Trustees” profiled the current problem:of
substance abuse among pregnant women and discusséd the

‘clinieal challenges involved in identifying and providing com-

prehensive tl;eatment for these women. ¥

The alarm ‘with which these figures have been met is pot
unwarranted. The effects of cocaine use by a pregnant woman
on her fetus and subsequently on her infant can be severe.
Cocaihe can cause in utero strokes, spontaneous abortion, and
abruptio placentae. ®® It also results in increased infant mor-
tality. On the average, cocaine-exposed babies have lower
birth weights, shorter body lengths at birth, and smaller head
circumferences than normal infants.” They also have a higher
incidence of physical abnormalities, including deformed kid-
neys and neural tube defects.™ Cocaine-exposed babies often
experience withdrawal symptoms that make them more irri-
table and resistant to bonding than other babies.** Research-
ers believe that cocaine-exposed babies will be more likely to
experience learning disabilities.*

Although drug and other substance abuse by the pregnant
woman attracts intense media attention, there are actually a
large variety of behaviors that can adversely affect the fetus.
Cigarette smoking by pregnant women resuitsin higher rates
of spontaneous abortion, premature birth, increased perina-
tal mortality, low birth weight, and negative effects on later
growth and development in infants.** Many prescription or
over-the-counter medicines will cross the placenta and affect
fetal health.* Exposure to hazardous chemicals heightens the
risk for spontaneous abortion, premature birth, stillbirth, low
birth weight, and birth defects.”

Special mention should be made of alcohol use. Many stud-
ies have confirmed the dangerous effects of alcohol use by
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nt women on their infants.** Babies born with fetal
| syndrome suffer from prenatal and postnatal growth
ation; cardiovascular, limb, skull, and facial defects;
ed fine- and gross-motor function; and impaired intel-
function.™® Despite the serious health effects of alco-
asumption, the legal and social acceptance of alcohol
its use particularly difficult to prevent. Further, while
jve alcohol use during pregnancy certainly can cause
s fetal harm, no minimum level of aleohol use has yet
stablished as safe.™* The AMA, former Surgeon Gen-
pop, and a number of other experts have concluded that
‘bstinence is the only way to ensure no ill effects from

1 consumption during pregnaney.“
Penalties as a Response to Substance
8 by Pregnant Women

: rising percentage of babies born with cocaine in their
ns has been matched by the rising frustration of the

~-y-care-and-legal-communities in finding ways to prevent |

oblem. A growing number of jurisdictions have tried to
£ legal penalties, often criminal sanctions, inan attempt
«er. drug use by pregnant women.® Women have been
ed under statutes against child abuse and neglect and
slivery of a controlled substance to 2 minor,** or given
1 penalties for an unrelated conviction because they
pregnant and suspected of cocaine use.* Evidence of
abuse by pregnant women is being used as grounds for
tate’s assurning immediate custody of newborns.” In
ion, other legal interventions, such as civil detention,

been sotight in order to monitor or control the behavior -

" pregnant woman when her behavior was considered
tially dangerous to her fetus.** For the most part,
.attempts to criminalize or legally penalize behavior by
\ant women have been unsuccessful. Several courts have

that existing statutes against child abuse and neglect

»t be applied to the fetus.“* '
me public officials believe that imposing criminal sanc-
will deter substance abuse by pregnant women. Howev-
any health and social welfare experts feel that the prob-
5 more effectively addressed as a health concern rather
as a legal problem.” They further maintain that criminal
jons will not only fail to deter pregnant women from
:ance abuse, they will in fact prevent them from seeking
atal care or medical help for their dependency.
sarceration or Detention During Pregnancy.—Incar-
don or detention might seem to be the most effective
18 of preventing a specific harmful behavior. Ostensibly,
ttate could force an incarcerated or detained woman to
t behavior that would promote. the health of her fetus.
ever, incarcerating pregnant women in order to pre-
2 fetal health may prove counterproductive.
1y attempt at detecting and managing the potentially
aful behavior of pregnant women through legal interven-
is likely to require substantial participation on the part of
nedical community. For instance, if a pregnant woman’s
ms are classified as child abuse, legal obligations are
ted for the physician. All states require physicians to
ot suspected abuse.” Most, in fact, hold health care per-
iel linble for failure to report, and some states even main-
liability for failure to disgnose child sbuse properly.*

J8°not unreasonable to assume that at-risk pregnant

1en would be deterred from seeking contact with those
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people or institutions who might take action leading to their
incarceration. Pregnant women will be likely to avoid seeking
prenatal or other medical care for fear that their physicians’
knowledge of substance abuse or other potentially harmful
behavior could result in a jail sentence rather than proper
medical treatment. This fear is not unfounded; recently, &
pregnant woman who sought medical care for injuries re-
ceived as a result of a spousal beating was reported to the
authorities, arrested, and charged with criminal child abuse
for drinking during her pregnancy.” The case was subse-
quently dismissed. In addition, the number of women who are
convicted and incarcerated for potentially harmful behavior is
likely to be relatively small in comparison with the number of
women who would be prompted to avoid medical care alto-
gether. As a result, the potential well-being of many infants
may be sacrificed in order to preserve the health of a few.

Imposing criminal or civil sanctions on pregnant women for
potentially harmful behavior may also encourage women to
‘seek abortions in order to avoid legal repercussions. In addi-
tion, incarceration would be of only limited value since a
considerable amount of damage could be done to the fetus
before a woman even realized she was pregnant.™

Further, while the incarceration of pregnant women would
be intended to benefit the fetus, the reality of the environ-
ment in which pregnant women would be placed would do
little to ensure fetal health. Prisons in general have inade-
quate health care resources. Moreover, prison health experts
warn that prisons are “shockingly deficien " in attending to
the health care needs of pregnant women.™ Most prisons have
inadequate protocol, staff, or training to properly attend to

" the special needs of pregnant prisoners. The result has been

widespread deficiencies in prenatal diety nutrition, and exer-
cise and serjously inadequate, if any, prenatal care. Pregnant
women in jail are routinely subject to conditions that are
hazardous to fetal health, such as gross overcrowding,”
24-hour lock-up with no access to exercise or fresh air, expo-
sure to tuberculosis, measles, and hepatitis, and a generally
filthy and unsanitary enviroment. Additionally, it is unclear
that incarceration would prevent drug use by pregnant wom-
en because drugs are readily available in prison.“*

Legal Penalties imposed After Birth.— Criminal Sanc-
tions. —The most compelling reason that has been proposed
for instituting postnatal criminal sanctions in cases of sub-
stance abuse by pregnant women is to prevent damage tofetal
health. The actual efficacy of eriminal sanctions as & method
for preventing substance abuse is doubtful, however. Obvi-
ously, fetal harm caused by substance abuse is averted only
by effecting abstinence from harmful substances by pregnant
women, Punishing 2 person who abuses drugs or alcohol is not
generally an effective way of curing their dependency or
preventing future abuse. The AMA has stated that “it is clear
that addiction is not simply the product of a failure of individ-
ual willpower.”® Substance abuse is caused by complex he-
reditary, environmental, and social factors. Individuals who
are substance dependent have impaired competence in mak-
ing decisions about the use of that substance.

Punishing & person for substance abuse is generally ineffee-
tive because it ignores the impaired capacity of substance-
abusing individuals to make decisions for themselves. In all
but a few cases, taking a harmful substance such as cocaine is
not meant to harm the fetus but to satisfy an acute psychologi-
cal and physical need for that particular substance. If & preg-
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nant woman suffers from a substance dependency, it is the

physieal impossibility- of ‘avoiding an impact on fetal health

that causes severe damage to the fetus, not an intentional or
malicious wish to cause harm.

A woman’s socioeconomic position may further affect her
ability to carry out her moral responsibility to provide reason-
able care in preserving fetal health. The women most likely to
be prosecuted for exposing their fetuses to harmful sub-
stances are those from the lower economic levels.* These
women are more likely to lack access to both prenatal care and
substance abuse treatment because of financial barriers.”
They are often uninsured or underinsured.” Even when Med-
icaid is available, women may still lack actess to medical care
because of inadequate system capacity.”

Access to care does not gnarantee that pregnant women

" will receive drug treatment; one of the most commonly missed

diagnoses in obstetric and pediatric medicine is drug abuse,*
Additionally, many prenatal care facilities do not have the
capacity to treat substance abuse.

Pregnant substance abusers also tend to have other severe
life stresses that may contribute to their substance abuse. An

AMA Board of Trustees™ report states that female substance- - - -

abusers tend to have more dysfunction in their families than
nonabusers. They have high levels of depression, anxiety,
sense of powerlessness, and low levels of self-esteem and self-
confidence.” A study done by a center that treats female
substance abusers found that 70% of them were sexually
abused as children, as compared with 15% of nonsubstance
abusers.” Eighty-three percent had had a chemieally depen-
dent parent, as opposed to 35% of the nonabusers.” Seventy
percent of female substance abusers report being beaten.”
Ten percent of female substance abusers in one study were
homeless, while 50% had occasional housing problems.®
Substance dependence and contributing factors cannot be
used as an excuse for disregarding the consequences of depen-
dent behavior on fetal and infant health. However, the magni-
tude of the problem and the influence of aggravating factors
may preclude criminal sanctions from being an effective de-

- terrent. For example, the use of illegal substances already

incurs criminal penalties. Pregnant women who use illegal
substances are obviously not deterred by existing sanctions;
the reasons that prompt them to ignore existing penalties
might also prompt. disregard for any additional penalties.
Furthermore, in ordinary instances, concern for fetal health
prompts the great majority of women to refrain from poten-
tially harmful behavior. If that concern, generally a strong
impetus for avoiding certain actmps, is not sufficient to pre-
vent harmful behavior, then it is questionable that eriminal
sanctions would provide the additional metivation needed to
avoid behaviors that may cause fetal harm.

Civil Liability as a Remedy for Harmful Behavior by
Pregnant Women.—Regardless of the inefficiency of crimi-
nal sanetions, a- woman who uses harmful substances during
her pregnancy often gives birth to a child who is either
impaired or less healthy than the child would have been had
the mother abstained from substance abuse, It is widely
accepted that if a person other than the pregnant woman acts
in such a way that fetal health, and consequently a child’s
health, is impaired, then that person can be held civilly liable
for the impairment.” While recovery in such situations is
meant to compensate the parents of the impaired child, it may
also be used to compensate the subsequent child for injuries
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resulting from negligent actions during the prenatal periog

The consequences- of harm may-be similar regardless
whether the responsible party is the pregnant woman herg
or another person (a third party). Some commentators hg-
stated that to punish third parties but not pregnant wom,
for actions that result in harm to the fetus would be incong;
tent." However, a pregnant woman and her fetus share
physical interdependency that a third-party tort-feasor ar
the fetus do not. The nature of the relationship between }
pregnant woman and her fetus makes problematic tort liab-
ity against the mother for prenatal injuries.

Third-party liability protects both the pregnant woman g;
her fetus from behavior that is normally unacceptable und,
any circumstances,” For instance, a drunk driver is liable f;
his or her actions because they are a menance to all, the boy
and unborn alike. However, every action on the part of

" pregnant woman can have substantial impact on fetal healt;

Maternal liability would severely restrict a pregnant womar

freedom to actin even nomally ‘innocuous ways. .
Causes of action would arise much more frequently th;

instances where the mother would actually be at fault. T}

difficulty in determining the cause-of infant impairment gy}~ -~

give rise to numerous unfounded claims of maternal liabilit;
Many women who behaved in an acceptable manner durin
pregnahcy would be unfairly subjected to Hability procee:
ings, just as presently many physicians who practice goc
obstetrical medxcxne are subjected to unfounded habiht
claims.

Even if it could be proven that a pregnant woman’s be!m
ior caused infant impairment, intense scrutiny of the mo:
intimate details of a pregnant woman’ life would be require
to evaluate the extent to which she could be held responsib}
for her actions.” A judicial investigation to determine whic
action caused the harm and its reasonableness would have t
include a determination of whether the harm was cause
before or after the woman realized she was pregnant an
whether she realized the behavior could affect fetal healt}
The court would also have to determine whether she coul
have reasonably prevented the harm or whether the actio
taken was reasonable in the context of other circumstance:
Even the most insignificant decision on the part of the preg
nant woman could be subsequently called into question.

The imposition of ¢ivil liability on women whose infants ar
born impaired would pose too great a burden and too great a
intrusion into the lives of innocent women to justify it as

" remedy to harmful behavior by the pregnant woman.

The Most Effective Method of Preventing Harmful
Behavior by Pregnant Women .
Is Through Treatment and Education

Many health and public welfare officials feel that the mo:

 effective way of preventing substance abuse in pregnat
women is through education about potential harms and tk

provision of comprehensive treatment for their abuse.** In
portant methods for preventing or minimizing fetal harm dv
to substance abuse by pregnant women include identificatic
of women who are at high risk for being substance abuser
early medical and psychotherapeutic intervention in the pre;
nancies of substance-abusing women, and access to progran
that address the full range of social and health care nee:
associated with substance abuse.” The National Associatic
for Perinatal Addiction Education and Research has dec
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 the efficacy of programs that follow these methods.”
sontrast, criminal penalties may exacerbate the harm
0 fetal health by deterring pregnant substance ab

cause a pregnant woman and her fetus cannot practically be
treated as separate entities. Once an infant is born, this isnot
a consideration. In addition, evidence shows that parental

obtaining help or care from either the health or public —substance abuse-and child abuse are highly correlated.* Chil-

se professions, the very people who are best able to
nt future abuse. The California Medical Association®
rted: .

unhealthy behavior cannot be condoned, to bring criminal
8 against a pregnant woman for activities which may be harm-
ser fetus is inappropriate. Such prosecution is counterprodue-
the publicinterest as it may discourage a woman from seeking
a1 care or dissuade her from providing accurate information to
care providers out of fear of self-inerimination. This failure to
yroper care or to withhold vital information concerning her
could increase the risks to herself and her baby.

Ja’s secretary of Health and Rehabilitative Services has
ibserved that potential prosecution under existing child
+ or drug use statutes already “makes many potential
__ters. reluctant to identify women as substance
Coarst® T
may seem that a pregnant substance abuser has an
ation to obtain treatment for her dependence. However,
ning treatment is not currently a practical alternative
regnant substance abusers. Even the most persistent
an is likely to fail to find a treatment program for her
:ance dependency. Rehabilitative centers for substance
ers are in short supply.” The majority of those facilities
3o treat substance abuse refuse to accept pregnant wom-
1 part due to concerns over liability.” Of the few centers
do treat pregnant women, most have long waiting lists.
rther, the majority of substance abuse treatment facili-
yperate on an adult-male centered model.” They are not
med to address problems specific to women's psychologi-
r physiological needs. Nor are they equipped to handle
£ problems that substance-dependent women often have,
as how to arrange day-care for older children or counsel-
'or a woman who is abused by a spouse or partner. It
d be an injustice to punish a pregnant women for not
iving treatment for her substance abuse when treatment
t an aveilable option to her. , o
nally, societal efforts to educate pregnant women and
ide accessible treatment for those who may be substance
lers promote relationships and attitudes that are benefi-
to fetal health in general. Criminal penalties levied
nst pregnant women for their actions would posit physi-
s as government agents with enforcement responsibilities
er than as concerned patient advocates.® Criminal penal-
would also emphasize conflict between the pregnant
1an and her fetus, which does not encourage a healthy
tionship between the pregnant woman and her future
1. On the other hand, providing education and treatment
thasizes cooperation and trust between the pregnant
1an and her physician and facilitates a more emotionally
tive relationship after birth.®

le-Assumed Custody of Exposed Infants

nother response to harmful behavior by pregnant women
~ iking the woman's baby into state custody-after birth.

bably the most widely accepted action for preterm sub-
lce abuse is state-assumed custody of infants who show
i8 of prenatal exposure to harmful substances.” Legal
alties for behavior while pregnant are problematic be-
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dren who have been impaired due to in utero exposure to
harmful substances are likely to be especially difficult to care
for, requiring above normal parenting ski 2% Courts have
ruled that the potential for abuse implied by substance abuse
by a woman while pregnant is adequate justification for allow-
ing the state to assume at least temporary custody of these
infants."

Ordinarily, the state cannot impose punishment for poten-

tial, rather than actual, actions. Presumably, the termination
or suspension of parental rights is an exception because it is
primarily a proteetion for the child and not a penalty directed
at the parent.” In the inferest of preserving family unity
wherever reasonably possible, courts should be careful to
ensure that such actions are actually protective of the child.

Consideration of Criminal or Civil Sanctions
in Exceptional Cases

Some commentators have argued that legal penalties or
state intrusion into the lives of pregnant women are legally
justifiable because once a pregnant woman forgoes her right
to have an abortion she has a “legal . . . duty to bring the child

. into the world as healthy as is reasonably possible.” * This

duty includes restrictions that “may significantly limit a wom-
an’s freedom of action and even lead to forcible bodily intru-
sion.”® The implication is that once a woman has become
pregnant and does not take affirmative steps to terminate her
pregnancy, then she has forfeited her constitutional rights to
bodily integrity and privacy. .

However, this legal argument has been criticized as mis-
placed.’ One commentator notes that such a waiver of consti-
tutional rights never actually takes place because “women do
not appear before judges to waive their rights at any time
during pregnancy.™ The fact that a woman does not abort her

fetus cannot be construed as the willing forfeiture of her -

constitutional rights. Further, if the decision to have a child
automatically precipitates a waiver of constitutional rights,
then the state has created a penalty for choosing to bear a
child.* The right to procreate is constitutionally protected and
its exercise cannot be penalized.” In addition, state-imposed

penalties upon the decision o bear children would be trou-

bling as a policy matter.

Absolutely prohibiting legal penalties for all potentially
harmful actions by a pregnant woman may seem extreme. For
instance, if a situation arose in which a woman willingly
engaged in an elective behavior that would clearly cause
severe and irreparable injury to the future child, it seems
incongruous to suggest that society should have no legal
recourse for such behavior,

Yet, it is difficult to imagine that such circumstances might

occur in signifieant numbers, if at all. More important, the

conscious infliction of certain and severe harm to the fetus
would generally pose a serious risk of harm to the pregnant
woman as well. Therefore, counseling, psychiatric treatment,
or other support services would probably be amore appropri-
ate response than criminal punishment. In addition, it is
difficult to imagine a situstion in which legal rules would be
the best policy choice as legal penalties or liability may be
ultimately detrimental, rather than beneficial, to fetal health,
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RECOMMENDATIONS

The AMA Board of Trustees recommends- adoption of the
following statement: .

1. Judicial intervention is inappropriate when a woman has
made an informed refusal of a medical treatment designed to
benefit her fetus.

If an exceptional circumstance could be found in which a
medical treatment poses an insignificant or no health risk to
the woman, entails a minimal invasion of her bodily integrity,
and would clearly prevent substantial and irreversible harm
to her fetus, it might be appropriate for a physician to seek
Jjudicial intervention. However, the fundamental principle
against compelled medical procedures should control in all
cases that do not present such exceptional circumstances,

2. The physician’s duty is to provide appropriate informa-
tion, such that the pregnant woman may make an informed
and thoughtful decision, not to dictate the woman’s decision.

3. A physician should not be liable for honoring a pregnant
woman’ informed refusal of medieal treatment designed to
benefit the fetus.

4, Criminal sanctions or civil liability for harmful behavior

) by the pregnant woman toward her fetus are inappropriate.

. 5. Pregnant substance abusers should be provided with
rehabilitative treatment appropriate to their specific physio-
logical and psychological needs.

'6. Tominimize the risk of legal action by a pregnant patient
or an injured child or fetus, the physician should document
medical recommendations made including the consequences
of failure to comply with the physician’s recommendations.
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AMERICAN NURSES ASSOCIATION

Position Statement
on

Oppaosition ta Criminal Prosecution of Women for Use of Drugs While Pregnant and Support for
Treatment Services for Alcohol and Drug Dependent Women of (:hildbearing Age -

Summary; Perinatal alcohol and ottier drug abuse has serious consequences for mothers and children. ‘ANA
supports treatment services for women of childbearing age that are alcohol and drug-dependent and is in '
opposition to crifinal prosecution and punishment of these women. :

Perinatal alcohol and other drug abuse is & major societal problem with serious consequences for the nation’s
mothers and-childrén; "Addiction is primary disease requiring speciafized.treatment to achieve a process of
long-term behavior change-known as recovery. .ANATs also opposed to the application of current laws for
criminal prosecution of aicoho! and drug dependent women solely because they were pregnant when they used
alcohol or other drugs arid opposes any legislation that-focuses on the criminal punishment of the mothers of
drug-exposed infants..  ANA recognizes alcohol and other drug problems as treatable lllnesses. The threat of
criminal prosecution is counterproductive in that it prevents many women from seeking prenatal care and
treatment for their aicohol and other drug problems. There are presently few alcoho! and other drug abuse
treatment services available for pregnant women and few programs designed specifically for women of
childbearing age, and due to percelved risk of liabilities of care for the unborn child and/or regulations at state
-levels of care. ANA supports a marked increase in funding at federal, state and local levels for development
and expansion of alcohol and other drug abuse treatment services tailored to meet the special needs of women

of childbearing age.

ANA is committed to 'prevention and treatment as primary sofutions to perinatal substance abuse and
‘diction. Thaere is an urgent need for nursing and other research designed to improve the knowledge base

-on which prevention and treatment efforts are based and to test innovative interventions tailored to women

“of chitdbearirig age. _ ‘

The Cousliticn on Alcohol and Drug Dependent Women and Their Children reports that an increasing number of
women are being arrested and prosecuted solely because they used drugs while they were pregnant. L.aws are
being applied that were never intended to pertain to the behavior of pregnant women. Pregnant wornen also
find themselves receiving stiffer sentences than those being imposed on men and women who are not
pregnant. Some states are considering new laws to make drug use during pregnancy a felony subject to a
punishment of imprisonment, ANA joins the Coalition on Alcohol and Drug Dependent Women and their
Children in opposing these trends toward criminalization of drug use during prégnancy as constituting extreme,
inappropriate, and ineffective responses to health problems. in order for pregnant women 1o receive health . -
care that is sensitive to potential or existing drug problems, women must feel that they can seek care and give
information regarding their drug use or other problematic behavior without fear or punishment.

Rationale

Govemment surveys of hspital discharges show a range of 13 drug exposed births per thousand to 181 per
thousand births. Recent studies show that early identification of pregnant women at risk, anticipatory
guidance and rapid initiation of treatment can prevent birth defects, developmental disabilities and provide
significant positive effects in the health of the infant, Perinatal alcohol and drug abuse are currently responded
to with punitive measures and incarceration.  These approaches to problems constitute extreme, inappropriate,

and infective responses to health problems.

American Nurses Assoclation
600 Maryland Avenue, S.W.
Washington, DC 20024
{202] 554-4444







AMERICAN SOCIETY OF ADDICTION MEDICINE, INC.
- Public Policy Statement

B m -
Chemically Dependent Women and Pregnancy

Background

Because of the adverse effects on fetal development of alcohol and certain other drugs (including
nicotine, cocaine, marjjuana, and opiates) the chemically dependent woman who is pregnant or may

become pregnant is an especially important candidate for intervention and treatment. Similarly,
prevention programs should target all women of childbearing age. ,

" Recently, public concern for preventing fetal harm has resulted in punitive measures a gainst pregnant
women or women in the postpartum period. These measures have included incarcerating pregnant
women in jails to keep them abstinent and the criminal prosecution of mothers for taking drugs while
pregnant'and thereby passing these substances to the fetus-or newborn through the placenta.

The Americin Society of Addiction Medicine is deeply committed to the prevention of alcohol and

~ other drug-related harm to the health and well-being of children. The most humane and effective
way to achieve this end is through education, intervention, and treatment. The imposition of criminal
penalties solely because a person suffers from an illness is inappropriate and -counterproductive,
Criminal prosecution of chemically dependent woriien will have the overall result of deterring such
women from seeking both prenatal care and chemical dependency treatment, thereby increasing,
rather than preventing, harm to children and to society as 2 whole. e

Policy Reconimendations
The American ';'Society of Addition Medicine supports the following policies:

1. Prevention programs to educate all members of the public about the dangers of alcohol and other
drug use during pregnancy and lactation. These should include: o

Age appropriate school-based education- throughout the school curriculum.
Public education about alcohol and other drug use in pregnancy and lactation, including

health warning labels and posters as well as radio and television messages, educational
-programs and written materials, == . PR S
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Prenatal education about alcohol and other drugs for all pregnant women and significant
others, as part of adequate prenatal care. B

Professional education for all health care professionals, including education of obstetricians

and pediatricians in the care of chemically dependent women and their offspring.

2. Early intervention, consultation, and case finding programs specifically designed to reach
chemically dependent women: '

Screening for alcohol and other drug problems in all obstetric care services, as well as in all
medical settings. : '

'AdeCjuate case ﬁnding, -intén'rcrition; and referral services for women identified as suffering
from chemical dependency. '

*3. Treatment services able to meet the needs of chemically dependent women:

Appropriate and accessible chemical dependency treatment services for pregnant women and
women of childbearing age and their families, including inpatient and residential
treatment. Services to care for the children and newborns of these patients should be provid-
ed. Withoutadequate child care arrangements, chemically dependent women are often unable
to engage in the treatment they need. ’ ' - :

Adéquate facilities for the outpatient and aftercare phases of treatment for chemically
dependent women. : o e o

Adequate perinatal care for chemically dependent women in treatment, sensitive to their
special needs.

Adequate child protection services to provide alternative placement for infants or children
of persons suffering from chemical dependency who are unable to function as parents, in
the absence of others able to fulfill the parent role. - I :

'4. Reseérch:

Basic and clinical research on the effects of alcohol and other drugs used during pregnancy.
- - Model programs, with evaluation component, for case finding intervention and treatment

of chemically dependent pregnant women, and for case finding, intervention, and treatment
of infants and children affected by maternal alcohol and/or other drug use. -

48
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5. Law enforcement;

** State and local governments should avoid any measures defining alcohol or other drug use
during pregnancy as "prenatal child abuse," and should avojd prosecution, jail, or other

_punitive measures as a substitute for providing effective health services for these women,

6. Preservation of patient confidentiality:

No law or regulation should require physicians to violate confidentiality by reporting their
pregnant patients to state or local authorities for "prenatal child abuse.”

Adopted By ASAM Board of Directors 9/25/89
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MARCH OF DINMES
STATEMENT ON
MATERNAL SUBSTANCE ABUSE

The March of Dimes is comuitted to an:cvin} the health of babies.
We strongly support the full range of health programs and pelicies

that aszist pregnant wemen in recaiving appropriate comprehensive

health care. The interests of mothers and their babies ara
interdependent and similar, and health policies should serve to

-&trengthen the health of mcther and child. Madical conditions that

threaten the health of either a mother..or her baby demand and
desarve to be addressed expeditiously by professionals and by
goclety with compaasion for both mother and child. :

Drug abuse and addiction, and the use of drugs by pregnant women,
has fecently increased at an alarming rate. The pervasive angd
Seriocusly harmful effects of substance abuse during pregnancy for
both a mother and her infant are well documented by scientific

.gtudias, Increasingly state .legislatures are enacting or
considering legislation which criminalizes substance abuse during .

pragnancy. - The March of Dimes is concernad that legal action,
which makes a pregnant woman criminally liable solely based on the

'use of drugs during pregnancy, is poteatially harmful ‘to the mother

and to her unborn child, ~while it is important that society

‘8Xprass concern with the increase in maternal substance abuse, we

believe that criminalization of substance-abusing pregnant women

.may. be inappropriate for a number.of reagons:

o -Addiction is an illnas;. and thex.?e iz no evidance
.currently available to demcnstrate that the threat of
criminalization will deter addictive behavior. -

©  We believa that the proper treatment of drug addiction
. requirss . comprehansive. medical, educaticnal and
psychological and social intervention to address the
etiology of the problem and to support recovery from

addiction.

<] Punitive appzoachoa to drug addicé.toa may be harmful to
’ preqnant womsn becauses they interfere with access to
appropriate health cars. Fear of punishment may cause

women most in need of prenatal services to avoid health

care professionals.




o Drug abuse treatment programs are largely unavailable cc
women, and especially are in short supply for pregnant
women.. Many programs are designed to serve men and many
refuse to treat drug dependant women or are not able to

provide women with essential services they need 4auring
pregnancy. Few accept women without private insuranca

caverage.

For these reasons the March of Dimes strongly :écamends action
which will result in appropriate rehabilirative sorvices for drug

dependent womén. Further, we call upon the American people to work

taqe;her to support efforts that wills

1): Harness and coordinxte communiecy and governmental
. - resources necessary to eliminate the social dynamics that
spawn and contribute to the abuse of substances by women

. of childbearing age. ‘ :

'2)  Assist -i:he pregnant woman -i.:x making the appropriate
bahavioral choices that are consistent with her test
health and that of he_:; deyelcping _child.

5) Make a.vailbible upon demand the comprehensive therapeutic
interventions which nmeet the spacific néeds of the
pregnant woman suffering from the disease of addiction.

4) Davelop model treatment environments that provide the
- -begt opportunities for asuccessful outcomes and cthat
support the bast interests of t:ho"cneirq family.

. 3) :Advanco the lavel o.‘. scientific and clinical knowledge
in the madical msnagement of this disease and the special
co_nside:a:;onl, of its management dt_u:ing pregnancy.

In suﬁu:y,‘ in the abssnce of evidence €o the contrary, it is .

cbvicus to us that criminal sanctions will serve as a significant
.barrier and disincentive to pregnant women seeking care. The March
cf Dimes is opposed to the use of such sancticns as a method of

facilitating good pregnancy outcomesz and generally considers such

- ‘approachea to be contrary to the best interests of the mother and

<child.
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NAPARE POLICY STATE

The National Association Jor Peri.
naral Addicrion Research and Educarion
is a nazional not-for-profic organizarion
dedicased to ensuring the health ang well.
being of mothers, babies, and thewr fami.
lies.

. Criminalization of Prenatal
Drug Use: Punitive Measures
Will Be Counter-Productive

Qver the past twelve monhs,

there has been increasing debate over - .

whether women who use drugs during
pregnancy, including both coatrolled
substances and alcohol, should be
criminally prosecuted for their conduct, .
To date, over forty women have been -
charged nationwide with felony crimes,
ranging from delivery of a drugtos
minor, 1o use or possession of a con.
trolied substance, based on their prena.
taldrug use. Many of these s

Qrry mandatory prison terms, In addj. .

tion, numerous states are considering

- legisiation which would impose punitive
measures on women who use drugs dur.
ing pregnancy.

The issues raised by criminaliza.

- tion are difficult, and because newborn
babies are involved, the debate is A
fraught with emotion. It is Recessary,
lherefore, to look beyond one's immedi.
ate emotional response and determine
what is in the best interestof both
mothers and babies in the long term.
Ultimately, it must be recognized that
prenatal drug use is 2 health care issue,
notalegal issue. Indeed, criminal
justice intervention is likely only 0
make a serious problem worse.

From a health care perspective, it
appears likely that criminalization of
prenatal drug use will be counter-pro-
ductive. [t will deter women who use
drugs during pregnancy from seeking
the prenatal care which is imporunt for

the delivery of a healthy baby. This is of -

special concern since receat studies
show thar if a woman enters treatment
and becomes drug free, the medica and
obstetrical complications can be
climinated for mother and child.!
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If 3 woman knows that her doctor
+ must report her to the state authoritjes
ifthe doctor learns she has used drugs
during pregnancy and that she will then
+ be prosecuted for her drug use, she js
- likely simply to forego prenatat cage,
. This does not serve either the baby's or
': the mother’s interest in the long-term.

i Itis well documented that the lack of

prenatal care has substantial adverse
consequences for the infant, such as low
| birth weight, Prepatal care can improve

who do not overcome their substance
abuse problems during pregnancy. A
likely consequence of criminalization is
that we will have babies who not only

are born to women who had no prenatal
care, which will only compound the
long-term health problems for the
babies, ' C

.Ifa woman does go for ptenatal
care or delivery, she will be less likely to
disclose her drug ot alcohol use to her
health care provider if she believes she
will be subject to criminal prosecution,
Thus, her doctor or nurse wil] not have
all of the information he or she needs 1o
treat the woman and her Subsequently
bomn child. Again, this will only serve
10 impede the long-term goal of
ensuring the heaith and well-being of
mothers and dabjes,

The prospect of criminat prosecu.
tion, in many instances, also places
health care practitioners in a conflice
position, forcing them to choase
between maintaining their patient's
confidentiality or reponting them,
ultimately to the police, 2 position -
magy doctors and nurses find intoler.
able. Moreover, there is already
evidence of selective reporting,

Generally, the only way that a
State prosecutor learns that 2 woman
bas used drugs during pregmancy is if
the medical facility to which she goes
for treatment or delivery reports that
fact to the state, If health care practi-
tioners selectively choose whom to
report, the women identified for
prosecution-will reflect the reporting

the outcome for. babia’even'd(women- '

were exposed to drugs in utero but alsg -

l bias. Asa NAPARE/Operation Pas
i study recently conducted in Pineltas

i County, Florida revealed, despite the
. fact black and white women had simi
; rates of substance abuse, black wome:-
i were reported at approximately ten
times the rate of white womep, *

- Those who advocate Criminaliz
tion also frequently ignore the f2er t
by criminally prosecuting women wh:
have used drugs during pregnancy, th
| State is punishing women who are
themselves victims - victims of their
addictions. As the United Stares
Supreme Court recognized more tha)
sixty years ago, drug addiction is 2
medical not a criminal matter, * Mos
pregnant women addicted 10 cocaine
are concerned about the babies they
camy, but, without help, they are unal
-0 overcome their addictions.

. Thus, although it is likely that ¢,
prospect of criminal -prosecution v
deter women from secking prenau
qare, it is unlikely that criminalizatior
will have the deterrent effect for whic
itis intended.” The threar of criminal
prosecution alone will not deter wom
in most instances from using drugs
during pregnancy. These womenare
addicts who become pregnant, not
pregnant women who decide 1o use
drugs and become addicts, Theydon
want or intend to hurt their unborn
children by using drugs. But, they nec
help, not threats, o overcome their
problems. To date, such help has not
been easily accessible.

It is unreasonabie to punish a
woman who needs society’s help wher
society has done little to assist her, F
a variety of reasons, until recently, ver
few drug treatment programs have be
willing to accept pregnant women wh
have substance abuse problems. The
consequence has been that women wt.
are motivated to overcome their abus
problems whea they learn that they ar
pregnant have had no place to go. [
when a program will accepr a pregnau
womang, it frequently does not provide
childcare services, is prohibitively




dpensivcandbrmm:ed:by:
Medicaid, and is inaccessible by public
transporution. What is needed, _
therelore, is expanded and improved

i todevelop health care systems that will
- answer the need of the highest risk.
- | populations; The key to intervention

treaitment and education opponunitiu._ﬁskmmcarnot-me{h:ea-t ofcriminaj !

BOL punitive measures,
A basiceconomicanalysis of the

. situation further atgues in favor of

- proactive, preventive or ameliorative
‘measures and against reactive, punicive
measures. A dollar spent today in
improved drug treatment programs and
* prenatal care for pregnant addicts may
saveuplotenor fifteen dollarsin =~
* future expenses 10 care for and educate

 the child who was boin having been
. exposed to drugs in utero. - The costof

caring for these drug-cxposed children
from birth through age five has been
estimated to be at least five billion
doflars. The resources now being spent
on prosecutions would be better spent’
on expanded drug treatment and
education programs.” -

In sum; the solution to the

problem presented by drug use during
pregrancy is to increase funding for

* prevention and treatment programs and | February 1990,

:
!
 will be access o health care for high . ;’
!
!

i L. Chasnoff, Ira J, M.D.; Griffith, _
: DanR., Ph.D; MacGregor, Scott, D.Q.; i
¢ Dirkes, Kathryn, BM.A,; Burns, A
i Kayreen A, PhD.: Temporal patterns
{ of cocaine use in pregnancy, JAMA,
| Vol 261 (March 24731, 1989). -
i - & Chasnoff, Ira J.,, MD.; Lag.
| dress, Harvey ., ACS.W.; Barrett,
Mark E., Ph.D.: “The prevalence of - -
illicit-drug or alcobol use during ‘
pregnancy and discrepancies in manda.
tory reporting in Pinellas County,
Florida,” The New England Journal of
Medicine, Vol 322, No. 17 pp. 1202.
1206 (April 26,1990). - .
3. Lindarv. United States, 268
U.S. 5 (1925).
4. Crack babies. Report of the
Office of the Iuspector General,
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tast of physical functions, and die within the first
yea of Ita, itis not known exactly how the ingredi-
#rts in tobacco smoke &ifect fetal developmient. It Is’

" known that tobacco smoke reduces oxygen flow 1o

.. nancy outcome. .

“the fetus. It Is clear that cessation of smoking
during pregnancy will contribute to a positive preg-

nation. Later, in 1984, the women's sat-asica
Alcohol, Drug Abuse and Mental Health s,,v;c:;me
(ADMS) block grant required that states.spead 5% -
of thigii block grant award on new pravention and
treatmert efiorts desligned for women, The sat.
aside requirement was ralsed in 1588 1o 10%.,

Only a few preveation arid.’tremrt eﬁons have

Thete ara fisks associated with the use of cther
drugs during pregnancy such as PCP, barbiturstes

" and other prescription madications. These risks

.. vary depending on the axtent and time of use. in

general, all drugs are contraindicated duling preg-
nancy unless deemed absolltely necessary and
administered under the supervision of 8 trained

health professional. . .

Although different drugs hax{e different prenatal
effects, the drugs discussed above have some  °

- sirnilar effects when they are used during preg-

nancy. They all tend to contribute to low birth
weight. They all may Influence the way in which

. children are able to learn and intecact socially.

- . S6ma causa savere damage, including mental
- ratardation and phiysical deformities. All contribute

1o heightenad narvousnass and irritability in new-
borns which may impede parert-child bonding and

exacerbate post-partum stress for mothers.

" 1t is well-known that the United Sttes has an ex-
traordinarily high rate.of infant mortality--one of the -

- highest in tha western world, Efforts to reduce the
" - incidence of alcohol and other drug use dwing preg

hancy would undoubtedly cortribute to 8 reduction in
infant mortality in the nation.

Treatment for Alcoholic and
Other Drug-Dependent Women

. A great deal of progress has been mada in the
United States in our approaches 1o prevecting and
ireating alcoholism and other drug addictions among

‘women, Prior to the 1870's there were virtually no

treatrment options for women with alcoholism and
other drug addictions. Women rarely came into
treatment and when they did, the treatment that they

received was based on the male experience of

alcoholism with no adjustmerts for the fact tht a
woman's lifa axperience and ptysiciogy are differert

"~ ‘from a man's. o .

The 1970's was a time of dramatic change for
women in need of treatment for alcoholism and athar
drug addictions. The National institute on Alcohal
Abuse and Alcoholism (NIAAA) funded the first

" . wave of women's treament programs across the

focused specifically on pregnant alcoholic end other
grug-dependant women. There are remendous

-{ears among service providers about liakility prob-

lems associated with treating pregnant, addicted

" women. There is also a great need for additional

{raining of treatment providers abowt how 1o procesc

. -with safe detoxification and teatmert. To date,

_much of the reaction 1o treeting pregnant alcoholic
and othar drug-dependent women has been guided
by fear, lack of knowledge and lack of experiencge. -
The sad kony is that pregnancy offers an opportu-
nity to intervene and provida treatmeant; yet it is at
this very time that the feast amount of treatment is
available; - .

The Antl-Drug Abuse Act of 1968 includeda -
_provision to establish prevention, education, intes-

. vention and traatment demonsiration projacts ad-

ministerad through the Office for Substance Abusa
Prevertion for pregnant and postpartum alcohol-
ard other drug- dependant woman. This program
has stimulated the developmerk of some of the first
programs in the nation o addcess the neseds of

. pregnant women.

* _Services for Children

Children born to alcoholic and ather drug-
dependent women and chikiren living in homes
where parerts and family members are alcoholic
and dependent on other drugs desarve specisl

" mertion. Children born with aléohol- and ather drug-

related birth defécts often go unrecognized. We
nead to improve identification and intervertion serv-
ices for these children. They must have access to
satvices for ongoing treatmert and special educa-
tion. Children growing up In alcoholic and other
drug-dependent families aiso need & fENQS of
pravention, intecvention and treximent secvices,
Intervention and treatment can be powesful tools in
preventing future problems for thesa children. Child
wetfarg sarvices should be enhanced so that alter-
native living situations are avallabia for children who
_ need temporary foster care and permanent place-
mert. In all cases, eflorts should be mads to
intervene and treat families with the goal of keeping

" them together f appropriate and passible.

2.




‘on aicohwilc beverage cortainers regarding tha tisks
of drinking during pregnancy te clsary- rcgtbto 10
aleoholic bcvotage consumers.

W The Cn:ldron s Bureau hOLBed in the Otfice of
Human Development Services of the Department of
Health and Human Services should fund grants and
contracts that address the issues of foster care
placement for children of alcohdlic and drug-depend-
ant women.

M The Justice Department, in collaboration with the
Department of Health and Human Services should

- be required to develop and fund training programs

for police and other law enforcamernt officers on the
nature of alcohalism and other drug dependencs, -
intervertion processes, reatmant principles, and the
availabiity of local trea:ment resowrces. :

State Leglsiative and Executlve Bodies

4 States should mandate coordination of available

health and social servica resources to include bt
not be limited to: Alcoholism and Drug Treatment
Programs, especially those agencies which provide
services to women and their children; Crippled
Children's Services (CCS); Early Periodic Screening
Diagnosis and Treatment Programs (EPSDT);
Developmental Disabilities sarvices; Special Educa-

. tion programs; Family-Planning; Ald to Families with
. Depandent Children (AFDC) and Women, Infarts -

and Children (WIC).

|| State agencies which manage publicly funded
alcohol and drug addiction programs should offer
funding for up to three years for demonstration

“projects which provide services 1o women and their

children with sufficient funds to entice providers to
inmate such programs and to aﬂaw for adequate
stant-up time. .

| Each state should develop a task force of state
executive branch agencles to coordinate prowsuon of

~alcohol and drug prevention and treatment services,

maternal and child health care, and child welfare
sarvicas and training to health and social service
protessionals wha serve as galekeepers 10 women
and their childre.

M States should avoid measwes which would

defing alcohol and ather drug use during pregnancy

as prenatal child abuse and shauld avoid prosecy-
tions, jailing or other punitive measures which would
serva to discourage women from seeking health
care sarvicas and which might be offered 8s a
substitute for health care services,

M States shoyid resist the enattment of laws
iderxify alcotolismi-orother drug dependency or ;en
aicohal and other drug Lo as prima 1acle wldenco

of child abuse o neglect, .

M States should resist the enactmem o laws or
reguiation which require the automatic removel of an
infant from the mother solely on the basis oa
positive toxicology screen ot the lrdam.

I States should approgriate additional funds for -
the developmerit of comprehensive, multidisciplinary
prenatal care and alcohalism and other dryg addic-
tions treatment services to pregnant women with
alcohal and other drug problams, The continuum of
sarvices should include prenatal care, alcoholism
and ather drug addictions treatment, housing, job
training, educational and support services,

M States should encow age llnkages batween alco-
holism and drug treatment programs and the crimi-
nal justice system so that alcoholic and drug- - -
dependent women who enter the criminal justice
system can receive approptiae identification, refer-
ral and treatment samces _

IR States-should enact logts!am requiring the

posting of warning signs &t points- of purchase of
aleoholic beverages alerting the public to the dan-
gers of drinking during pregnancy. These signs -

‘should be available in other larguages, it appropri-

ale, to meet the neads of ahnic populations.

Research

: . Resaarch is needad o the long-term lmpea o

drug exposwre on the health and davelopment of
children; comparisons between children raised in
foster care to thosa supported in their biological
homes; cost/benefit analyses of the efficacy of
various prevention strategies on health and social
weuare costs. -

I Research is needed on the male contribution to

~ birth abnormalities related to alcohd and other drug
use, R

Prevention

M Schoois should offer age-appropriate sicohol
and other drug education prograrns which include -
specific information on the dangers assoclated with
drinking alcohol, smoking cigarettes, and using other
drugs during pregnancy. Appropriate programmmq
for pregnant teens shou!d Biso be made ava!lable in
schoots
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RESOLUTION ON PROSECUTION

lement of the Prokiarn: An increasing number of women are beiﬁg arrested for a

new crime: being dependent on aleshol or other drugs while pregnant. Courts are holding
women liable for eriminaf ¢onduct solely becayse they useq drugs while they were pregnant,
i urts 4

criminal presecutions have been directed against women who -engage in both illegal
and legal behavior; :

women of eolor, poor women, and battered women are the primary victims of these
¢riminal prosecutions: :

' criminal prosecutions may inadvertently encourage wormnen to have abodions because
of the lack of treatment options; - - :
' there is no evidencs that criminal prosecutions will deter aicohol or drug use during
pregnancy; , ' v

~ there is evidence that criminal prosecutions will drive women away from prenatal and
heamj care which is nat in the best intarest of the child or the mother;

criminal prosecution Is the most extreme and intrusive of government responses and
is inappropriate given that insutficient attention and resources have been directed towards

development of effective and nonpunitive treatment responses:

alcohol and drug dependent women should not be Punished for their alcohol or drug
dependency alone: . _
we, the undetsféned. Oppose the criminal prosecution of aleoho! ang drug dependent

women solely bscause they were pregnant when they used alcohol or drugs. Thg threat of
criminal prosecution prevents many women from seeking prenatal care and early intervention

1

essential information to health care providers, The consequence is increased risk 1o the
heaith and development of their children and themsalves. :
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