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On June 16, 2011, the State, represented by Deputy State’ n rnc:y oITissey,
moved to seal search warrants, applications for search warrants and affidavits in support of the
search warrants, filed i comnection with the investigation of the disappearance of Bill and
Lorraine Currier of Bssex, Vermant. The same day, the Court denied the State’s Motion to Seal,
stating that the seatcli wajrants were not yet public. On June 21, 2011, the State filed its
renewed Motion to Scal, as the Essex Police Department had filed a pumber of retums. The
Court denied the State’s motion. In it¢ June 21, 2011 Entry Order, the Coutt wrots;

The Court neads a particulatized showing fo seal, not a general, it will “comprormise the
myestigation” to disclose. What info is known only to the police and the perp? How will
disclosure impeda the {rvestigation?

The motion before the Court is the State’s J une 2], 2011 Supplemental Renewed Motion
to Seal, “filed under seal.”

The State cites In re Sealed Documents, 172 Y1, 152 (2001), which directs the ¢ourts to
apply “an exacting standard” to a motion to seal search warrants aud related materials, The
Rules for Public A¢cess ta Court Records became effective after the decision in Sealed
Documenis was issued, although the Vermont Supreme Court decision acknowledged the newly
promulgated rules, and explained some of the terms found in the rules.

The purpese of theae niles is to “‘provide a comprehensive policy on public access to
Judicial Branch receords.” Rules for Public Access to Court Records §-1. The general
policy established by those rules iy that “all case and administrative records of the
Judicial Branch shall be open {o any member of the public for juspection or to obtain
copies.” Id. § 4. Therefore, “all case records™ are open to the public unless they fall into
the exceptions set forth in § 6(b). Jd. § 6(a).

State v. Whitney, 2005 VT 102, 19, 178 Vt. 435.
One of the exceptions to public access is for search warrants: “Records of the jssuance of -
a search warrant, until the date of the returm of the warrant, unless sealed by order of the court,”

Rules for Public Access to Court Records § 6(15).

The Reporter’s Notes - 2001 Amendroent supersede the original Reporter's Notes and
state:



“to the interests of effective law enforcement.” There mus

police investigation will be jeopardized if information is leleased,
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Section 6(b)(15)1s an exception for records of b issnance of a search warrant. The
record of the issuance of a search warrant will bebotne accessible on the execntion of the
warrant unless sealed pursuant to § 7(a) of these yules. In determinimg whether to seal
wartant issuance records, the court must apply the standards contained in /1 e Seafed
Documents, Na. 2001-103 (Vt. March 23, zooz.ﬂl

The Vermont Supreme Cowrt swimmarized its holéﬁng i Sealed Documents:

the appellants had a presumptive right of access t0 the material sought which could be
overcome only through a “specific showing of substantial harm to public or private
interests,” and that, where necessary, these interedts tnight be served by deletion of the
harmiful material. /2. at 153, 772 A.2d at 521, The requisite showing of harm must be
demonstrated with specificity as to cach document sought fo be withheld; general
allegations of harm are insufficient. /4. at [61, 772 A.2d at 527. When. rendering a

* decision, “the court must examine each document individvally, and make fact-specific
findings with regard to why the presumption of adcess has been overcome.” Id. at 162,
772 A.24 at 527. The court should then “cnter a sbparate order confaining spccific factual
findings and conclusions to support the desision tb seal.” 7d.

State v. Favreau, 173 V1. 636, 639 (2002). i

The Favreau case places the burden on the party rLuoving to seal. Here, the State must
demonstrate a showing of substantial hamm, dcm.onstrated with specificity with respect to cach
dogument. The Court has reviewed the affidavits in suppbn of the search warrants, plus the four
returns and inventories, as well as the State’s submissioné, especially pages 3-4 of the
Supplemental Renewed Motion to Seal. The State has méde only general assertions that the

A _

e Jrurthermore, the listing of 1terns I the search svarrant
inventories are f1ot so specific that access to the public wiﬁl jeopardize the police investigation.

Prior to the execution of the warrant, search warranis are not available to the public, in
order to allow the police to perform their search without ihterferenice. The search warrants for
the searches that have not yet been executed continue to Ye closed to the public, The refutns that
have been made indicate that 2 number of the searches habe already been performed. Evidence
was either found ot not found. The public has a right to in}formaﬁon about the police
investigation that is filed with the court, and that access cin not canse interference with a
completed search. ,

The State has not argued that a substantial risk exilLts 10 the privacy or safety of the
missing individuals. Although the State has argued that dis¢losure poges a “substantial risk to
the investigation,” the possibility of a risk is not the same s the existence of “substantial threat

f be compelling reasons for the olosute
of court records. In a free and derpocratic society, there i l always some risk that information will
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be misused ot applied to nefarious ends. The State has not met its burden of demonstrating
corupelling reasons that overcome the presumption of public access.

Order

For the reasons stated above, the search warrants that have not been executed may not be
disclosed. The search warrant materiala for wlhich the warrant has been returned are subject to
public access, The State’s Supplemental Renewed Motion to Seal is denfed,

Dated at Burlington this QPVday of June, 2011.
Linda Levitt i
Supetior Court Judge
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: STATE OF VERMONT

SUPERIOR COURT ' CRIMINAL DIVISION
Chittenden Unit

In Re: Search Warrants

NOTICE OF APPEAL

Now comes the State of Vermont, by and through Chittenden County State’s
Attorney Thomas J. Donovan Jr., to give notice that it is appealing to the Vermont
Supreme Couzt pursuant to Rule 7(c) of the Rules for Public Accesé the Superior Court’s
Opinion and Order of June 23, 2011 denying the State’s Supplemental Renewed Motion
to Seal, and the Superior Court’s Order denying the State’s motion for reconsideraﬁon on
June 23,2011,

v

Dated at Burlington, Vermont on thlsgl ay of June 2011, /2/

<10,

Thomas J. Do ovat{ Jr.
Chittenden County Sta ’s Attorney
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