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()pinion and Order, 
itenegi  On June 	 too ne 16, 2011, the State, represented by Deputy State's worney 	osseUnit, 

moved to seal search warrants;applicAtions for search warrants and affidavits in support of the 
search warrants, filled iii connection with the investigation of the disappearance of B ill and 
Lorraine Currier of Essex, Vermont. The same day, the Court denied the State's Motion to Seal, 
stating that the search warrants were not yet public. On June 21, 2011, the State filed its 
renewed Motion to Seal, as the Essex Police Department had filed a number of returns. The 
Court denied the State's motion. In its June 21, 2011 Entry Order, the Court wrote: 

The Court needs a particularized showing to seal, not a general, it will "compromise the 
investigation" to disclose, What info is known only to the police and the perp? How will 
disclosure impede the investigation? 

Tile motion before the Court is the State's June 21, 2011 Supplemental Renewed Motion 
to Seal, "filed under seal." 

The State cites In re Sealed Documents, 172 Vt. 152 (2001), which directs the courts to 
apply "an exacting standard" to a motion to seal search warrants and related materials, The 
Rules for Public Access to Court Records became effective after the decision in Sealed 
'Documents was issued, although the Vermont Supreme Court decision acknowledged the newly 
promulgated rules, and explained some of the terms found in the rules. 

The purpose of these rules is to "provide a comprehensive policy on public access to 
Judicial Branch records." Rules for Public Access to Court Records § •1. The general 
policy established by those rules is that "all case and administrative records of the 
Judicial Branch shall be open to any member of the public for inspection or to obtain 
copies!' Id. § 4. Therefore, "all case records" are open to the public unless they fall into 
the exceptions set forth in § 6(b). Id. 6(a). 

State v. Whitney, 2005 VT 102,119, 178 Vt, 435. 

One of the exceptions to public access is for search warrants "Records of the issuance of 
a search warrant, until the date of the return of the warrant, unless scaled by order of the court." 
Rules for Public Access to Court Records' § 6(15), 

The Reporter's Notes -- 2001 Amendment supersede the original Reporter's Notes and 
state: 
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overcome only through a "specific showing of substantial harm to public or private 
interests," and that, where necessary, these intere4s might be served by deletion of the 
harmful materiaktat 153, 772 A.2d at 521, Th8 requisite showing of ham must be 
demonstrated with specificity as to each documerh sought to be withheld; general 
allegations of harm are insufficient. Id. at 161, 772 A.2d at 527. When rendering a 

' decision, "the court must examine each document individually, and inake fact-specific 
Findings with regard to why the presumption of aLess has been overcome." id. at 162, 
772 A.2d at 527. The court should then "enter a separate order containing specific factual 
findings and conclusions to support the decision tb seal.''.r4 

State v. 14-avreciu, 173 Vt. 636, 639 (2002). 

The Favreau case places the burden on the partyoving to seal. f.-Tere, the State must 
demonstrate a showing of substantial harm, demonstrated with specificity with respect to each 
document. The Court has reviewed the affidavits in supP ibrt of, the search warrants, plus tb,e four 
returns and inventories, as well as the State's suhmissiong, especially pages 3-4 of the 
Supplemental Renewed Motion to Seal, The State has rrit.cie only general assertions that the 
police investigation will be jeopardized if information is l ieleased 

urtherrnore, t•e tsting o items in the search warrant 
inventories are not so specific that access to the public 	jeopardize the police investigation. 

Prior to the execution of the warrant, search warrants are not available to the public, in 
order to allow the police to petfortn their search without interference. The search warrants for 
the searches that have not yet been executed continue to lde closed to the public, The returns that 
have been made indicate that a number of the searches .ltave already been performed. Evidence 
was either found or not found. The public has a right to information. about the police 
investigation that is Pled with the court, and that accesS ckn not cause interference with a 
completed search. 

The State has not argued that a substantial risk exits to the privacy or safety of the 
missing individuals, Although the State has argued that disclosure poses a "substantial risk to 

li  the inyestigation,7 the possibility of a risk is not the same a. s the existence of "substantial threat 
to the interests of effective law enforcement.' There ruts be compelling reasons for the closure 
of court records. In a free and democratic society, there

I 
 always some risk that information, will 

Section 6(b)(15) is an exception for records of t14 issuance of a search warrant. The 
record of the issuance of a search warrant will beont,e accessible on the execution of the 
warrant unless sealed pursuant to § 7(a) of these u1es, In determining whether to seal 
warrant issuance records, the court must apply th standards contained in 177 re Sealed 
Documents., No 2001-103 (Vt. March 23, 2001.).1 

The Vermont Supreme Court summarized its holding it,. Sealed Documenrs: 

the appellants had a presumptive right of access t/:0 the material sought which could be 



Linda Levitt 
Superior Court Judge 
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be misused or applied to nefarious ends. The State bas not met its burden at demonstrating 
compelling reasons that overcome the presumption of public access. 

Older: 

For the reasons stated above, the search wan' ants that have not been executed may not he 
disclosed. The search warrant materials for which the warrant has been returned are subject to 
public access, The State's Supplemental Renewed Motion to Seal is denied. 

Dated at Burlington this  22 day of June, 2011. 
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Dated at Burlington, Vermont on this CJ ay of June 2011. 

Thomas J. Do ov. Jr. 
Chittenden County Sta 's Attorney 
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In Re: Search Warrants 

NOTICE OF APPEAL 

Now comes the State of Vermont, by and through Chittenden County State's 

Attorney Thomas J. Donovan Jr., to give notice that it is appealing to the Vermont 

Supreme Court pursuant to Rule 7(c) of the Rules for Public Access the Superior Court's 

Opinion and Order of June 23, 2011 denying the State's Supplemental Renewed Motion 

to Seal, and the Superior Court's Order denying the State's motion for reconsideration on 

June 23, 2011. 
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