
UNITED STATES DISTRICT COURT 
FOR DISTRICT OF MASSACHUSETTS 

__________________________________________ 
       ) 
DAVID HOUSE,      ) 
       ) 
   Plaintiff,   )  
       ) 
 v.      ) 
       ) 
JANET NAPOLITANO, in her official capacity as ) 
Secretary of the U.S. Department of Homeland ) 
Security; ALAN BERSIN, in his official capacity as ) Case No. 
Commissioner, U.S. Customs and Border  ) 1:11-cv-10852-DJC 
Protection; JOHN T. MORTON, in his official  ) 
capacity as Assistant Secretary of Homeland  ) 
Security for U.S. Immigration and Customs  )  
Enforcement,      ) 
       )  
   Defendants.   ) 
__________________________________________) 
 

PLAINTIFF’S OPPOSITION TO DEFENDANTS’ MOTION TO  
DISMISS, OR IN THE ALTERNATIVE, FOR SUMMARY JUDGMENT 

(Hearing Requested) 
 
 
 Plaintiff David House hereby opposes Defendants’ motion to dismiss or, in the 

alternative, for summary judgment.  The grounds for his opposition are as follows: 

1. Defendants’ motion to dismiss under Fed. R. Civ. P. 12(b)(6) should be denied 

because, for the reasons set forth in Plaintiff’s memorandum of law, the complaint 

states a claim upon which relief can be granted; 

2. To the extent that Defendants’ motion is properly characterized as a motion for 

summary judgment under Fed. R. Civ. P. 56, the motion should be denied or 

consideration of the motion should be deferred to allow discovery because: 

a. There is a genuine dispute as to material facts;  
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b. The facts set forth in the declarations submitted by Defendants do not purport 

to be based exclusively on personal knowledge in that they are based in part on 

“information made available to [the declarant] by [his] staff and other 

knowledgeable ICE personnel,” and do not state which facts are based on 

personal knowledge, Declaration of Robert Harris, dated July 27, 2011, ¶ 3 

(Defs.’ Ex. 1); Declaration of Marcel Santiago, dated July 27, 2011, ¶ 3 (Defs.’ 

Ex. 2); Declaration of Darin Louck, dated July 27, 2011, ¶ 3 (Defs.’ Ex. 3); 

Declaration of Robert Marten dated July 27, 2011, ¶ 3 (Defs.’ Ex. 4);    

c. Plaintiff cannot, for the reasons set forth in the attached declaration of counsel, 

present facts essential to justify his opposition, see Adorno v. Crowley Towing 

and Transp. Co., 443 F.3d 122, 127 (1st Cir. 2006); and,  

d. On the basis of the undisputed facts and the disputed facts construed in 

Plaintiff’s favor in the records before the Court, Defendants are not entitled to 

judgment as a matter of law. 

 

REQUEST FOR ORAL ARGUMENT 

Plaintiff believes that oral argument would be of assistance to the Court and hereby 

requests a hearing. 

 
 
      Respectfully submitted,  

 
DAVID HOUSE 
By his attorneys, 
___/s/ Catherine Crump_____ 
Catherine Crump, Pro Hac Vice 
ccrump@aclu.org 
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Speech, Privacy and Technology Project 
American Civil Liberties Union 
125 Broad Street, 17th floor 
New York, New York 10004 
(212) 549-2500 
 
____/s/ John Reinstein_______ 
John Reinstein, BBO # 416120 
jreinstein@aclum.org 
Laura Rótolo, BBO # 665247 
lrotolo@aclum.org 
Alexia De Vincentis, BBO # 679397 
adevincentis@aclum.org 
American Civil Liberties Union 
  of Massachusetts 
211 Congress Street 
Boston, Massachusetts 02110 
(617) 482-3170 

 
September 21, 2011 
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CERTIFICATE OF SERVICE 
 

I hereby certify that the foregoing document filed through the ECF system will be sent 
electronically to the registered participants as identified on the Notice of Electronic Filing 
(NEF).   
 
 

/s/ Catherine Crump 
Catherine Crump 
September 21, 2011 
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EXHIBIT 1 
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