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The government has failed to show any legitimate need for transferring 

Petitioner-Appellant Karen Margarita Zelaya Alberto and her 6-year-old boy, 

Petitioner-Appellant S.E.A.Z., to Texas.  As the accompanying declarations and 

exhibits show, the government’s accusations are untrue.  Indeed, the Berks 

detention center’s own staff have repeatedly stated in their monthly reviews that 

Karen “shows respect towards staff” and is a “good mother,” Declaration of Karen 

Margarita Zelaya Alberto (“Zelaya Alberto Declaration”), Exhibit A – and these 

same reviews reflect that she is in no way a threat to anyone.  

The real reason that DHS filed this motion is because Karen has worked to 

raise awareness – including recently speaking to the media – about the plight of the 

families, like hers, that have been detained for as long as a year and because she is 

seeking federal court review of her asylum case.  The government has therefore 

filed this retaliatory motion to transfer Karen and her little boy to Texas to silence 

and intimidate her and the other Petitioners in this case. 

Karen and her 6-year-old boy have already suffered enormous trauma from 

the violence they faced in El Salvador, their difficult journey to the United States, 

and their detention for a year.  Moving this little boy for the third transfer in twelve 

months’ time will cause further trauma, see Declaration of Dr. Alan Shapiro 

(“Shapiro Declaration”) at ¶¶ 15-17, and serve no legitimate governmental 
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purpose.  The Court should deny the Government’s baseless and retaliatory 

motion.1    

ARGUMENT 

 To justify the transfer of a habeas corpus petitioner, the government bears 

the burden to demonstrate “the need for a transfer.”  Fed. R. App. P. 23(a).  The 

government, of course, has no legitimate interest in retaliating against detainees – 

particularly civil detainees who have been charged with no crime – for their 

communications with the media and the filing of a habeas lawsuit to obtain review 

of their asylum hearings. 

A. The Government Has Not Demonstrated Any Need for Transfer 

 The government’s motion alleges that Karen has engaged in misconduct 

posing “an imminent threat” to the facility and its detainees.  Government Motion 

(“Mot.”) at 5.  It is clear even on the face of the government’s filing – which 

heavily relies on such minor incidents as a single fire drill incident from over six 

months ago and concerns that women spent time outside when it was hot – that 

there is no such threat.  Moreover, the government has manufactured the supposed 

“imminent threat” based on factual misrepresentations concerning, for example, 

Karen’s attempt to help care for a three-year-old toddler the government left in 

detention without his mother.  The government also attempts to paint Karen as a 

                                                 
1 Petitioners intend to seek rehearing en banc.  Petitioners therefore 

respectfully submit this opposition to the government’s motion. 
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bad mother – but the detention facility’s own contemporaneous records 

demonstrate that the government’s allegations are false. 

1. Detention Center Staff Reviews Have Consistently Assessed Karen’s 
Behavior in Positive Terms. 

 
Contrary to the government’s allegations that Karen has engaged in 

“disruptive, rule-breaking behavior,” Mot. at 4, and “poses an imminent threat of 

disruption to facility operations . . . and an imminent threat to the health and safety 

of other residents,” id. at 5, she has received uniformly positive assessments of her 

behavior from the Berks staff. 

Each month that she has been detained at Berks, Karen has received an 

evaluation (a “Monthly Review”) that includes an assessment of her behavior (as 

well as of her interactions with her son).  Zelaya Alberto Declaration at ¶ 5 and 

Exhibit A.  Every Monthly Review that Karen has received since arriving at Berks 

has been attached as Exhibit A to her Declaration.  These Monthly Reviews are 

completed by a caseworker – a county employee who is a member of the Berks 

staff.  Id. 

Not a single one of these reviews identifies any misconduct, nor remotely 

suggests any of the allegations that the government now says make Karen an 

“imminent risk.”  For example, the Monthly Review dated August 24, 2016 – the 

same day that the government filed its motion – cited no behavior problems.  

Zelaya Alberto Declaration, Exhibit A (Monthly Review 7/26/16 to 8/24/16).  In 
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the review from the previous month, dated July 24, 2016, the caseworker stated 

that Karen’s behavior “remains positive” and that “[s]he shows respect towards 

staff[.]”  Id. (Monthly Review 6/27/16 to 7/25/16).  The other monthly reviews 

likewise and consistently show that Karen has remained well-behaved throughout 

her time in detention at Berks: 

Monthly Review 5/27/16 to 6/26/16:  “Behavior in the program 
remains positive. . . .  She shows respect towards staff[.]” 
 
Monthly Review 4/27/16 to 5/26/16: “Karen continued to demonstrate 
acceptable behavior in the program.” 
 
Monthly Review 3/27/16 to 4/26/16: “Karen’s behavior remains 
acceptable.”  
 
Monthly Review 2/27/16 to 3/26/16: “She remains sociable 
throughout the day with other residents and staff within the program.” 
 
Monthly Review 1/28/16 to 2/26/16: “Karen[’]s behavior and 
interactions have been acceptable.” 
 
Monthly Review 12/28/15 to 1/27/16: “Karen continues to display 
positive behaviors and interactions.  She is pleasant and sociable with 
the other residents and respectful of staff.  Karen abides by the 
program rules and regulations[.]” 
 
Monthly Review 11/28/15 to 12/27/15: “Karen demonstrates positive 
behaviors within the program.  She socializes nicely with the other 
residents and is respectful towards staff.  She follows the rules of the 
program[.]” 
 

Id.  
 
 Simply put, the government’s newly minted accusations cannot be 

reconciled with the facility’s own contemporaneous statements. 
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2. Detention Center Staff Reviews Have Uniformly Assessed Karen’s 
Interactions with her Son in Positive Terms, and the Government’s 
Concerns About Her Parenting are Unfounded. 
 

Similarly baseless are the government’s suggestions that Karen is a bad 

parent.  The same reviews discussed above also provide an assessment of Karen’s 

interactions with her now-6-year-old son.  Each of these reviews has provided 

Karen with a positive evaluation of her treatment of her son. 

For example, the Monthly Review dated April 26, 2016, describes Karen as 

“a loving and responsible mother to her young son,” noting that “Karen attends to 

her son[’]s needs and provides him with guidance when necessary.”  Zelaya 

Alberto Declaration, Exhibit A (Monthly Review 3/27/16 to 4/26/16).  See also id. 

(Monthly Review 11/28/15 to 12/27/15) (“Karen displays loving and responsible 

interactions with her son . . . .”); id. (Individual Service Plan 10/28/15 to 11/27/15) 

(statement signed by caseworker and ICE officer describing Karen as “a good 

mother to her son”).  The most recent review, dated the same day the government 

filed its motion, cites no problems with respect to her parenting or discipline of her 

son, id. (Monthly Review 7/26/16 to 8/24/16), nor does the review from the month 

before, id. (Monthly Review 6/27/16 to 7/25/16).  See also, e.g., id. (Monthly 

Review 5/27/16 to 6/26/16) (“Karen . . . provides him with redirection when 

necessary.”); id. (Monthly Review 4/27/16 to 5/26/16) (similar); id. (Monthly 
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Review 2/27/16 to 3/16/16) (similar); id. (Monthly Review 1/28/16 to 2/26/16) 

(similar). 

Likewise unfounded is the government’s suggestion that Karen is an 

inattentive parent.  The reviews provided by the caseworker indicate that Karen 

“spend[s] a lot of time” with her little boy “throughout the day.”  See Zelaya 

Alberto Declaration, Exhibit A (Monthly Review 4/27/16 to 5/26/16); see also, 

e.g., id. (Monthly Review 3/27/16 to 4/26/16) (similar); id. (Monthly Review 

2/27/16 to 3/26/16 (similar); id. (Monthly Review 1/28/16 to 2/26/16) (similar); id. 

(Monthly Review 12/28/15 to 1/27/16) (similar); id. (Monthly Review 11/28/15 to 

12/27/15) (similar).  The government alleges that she has not supervised her son on 

certain occasions, see Declaration of Jennifer D. Ritchey (“Ritchey Declaration”) 

at ¶ 11, but – consistent with her Monthly Reports – Karen does not remember 

Berks staff raising those concerns, Zelaya Alberto Declaration at ¶ 56.  In any 

event, any expectation that a single parent detained for months on end with a child 

would be able to directly supervise the child all the time is unrealistic, given any 

number of basic needs that a parent would have (using the restroom, taking a 

shower, or holding a sensitive conversation with an attorney, for example).  See 

Declaration of Carol Anne Donohoe (“Donohoe Declaration”) at ¶ 7.  As a result, 

the mothers at Berks understandably sometimes “share childcare responsibilities, 

relying on other mothers to help supervise their children from time to time.”  Id. 
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The Berks caseworker’s uniformly positive assessment of Karen’s parenting 

was recently confirmed by Dr. Alan Shapiro, Assistant Professor of Clinical 

Pediatrics at Montefiore Medical Center and the Albert Einstein College of 

Medicine.  Dr. Shapiro observed after visiting with the family recently that 

“[w]hile it is challenging to care for 6-year-old children under the best of 

circumstances, it was obvious to me how good Karen’s parenting skills were, 

especially under such duress as being in detention for one year.  She showed 

affection, patience yet the ability to decisively control his behavior while he was in 

the room with [me.]”  Shapiro Declaration at ¶¶ 2-4, 11. 

3. The Government’s Specific Allegations Are Untrue and Do Not 
Justify a Transfer 

 
The government makes a series of specific allegations against Karen.  

Notably, Berks has a written procedure for handling alleged misconduct by 

detainees.  See Ritchey Declaration, Exhibit A at 24-29.  Those procedures require 

a written notice of charges, an administrative hearing, and due process rights.  Id.  

Tellingly, the facility did not pursue such formal proceedings against Karen.  

Zelaya Alberto Declaration at ¶¶ 24, 28, 38, 41, 52.  As explained below, its 

allegations are false. 
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a. Karen’s Assistance Caring for a 3-Year-Old Boy Detained 
Without His Mother 

 
The government’s motion alleges that Karen attempted to “force feed” a 

child on June 24, and that she “gathered” a group of women outside the medical 

unit when the staff put the little boy inside.  Ritchey Declaration at ¶ 10.c.  These 

allegations are false. 

The child referred to by the government was a three-year-old boy who the 

government left at the detention center, without his mother or any other family 

member, when his mother was hospitalized.  Zelaya Alberto Declaration at ¶ 30; 

Declaration of Wendy Amparo Osorio Martinez (“Osorio Martinez Declaration”) 

at ¶¶ 4-5; Declaration of Jethzabel Maritza Aguilar Mancia (“Aguilar Mancia 

Declaration”) at ¶ 7; Donohoe Declaration at ¶ 8.  Understandably, the other 

mothers wanted to help this frightened toddler, particularly when it appeared that 

the staff was not providing adequate care and comfort for a three-year-old toddler 

who had been separated from his mother.  Donohoe Declaration at ¶ 8 (explaining 

that “I . . . learned that the staff at Berks was not providing the toddler with a daily 

change of clothes, failed to bathe him, and were not taking sufficient steps to 

comfort and care for such a young child who was separated from his mother.”); 

Osorio Martinez Declaration at ¶ 5; Aguilar Mancia Declaration at ¶¶ 7-8.  The day 

before the alleged incident, Karen helped to feed and care for the toddler, with the 
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knowledge and apparent gratitude of the staff.  Zelaya Alberto Declaration at 

¶¶ 30-31; Aguilar Mancia Declaration at ¶ 9; Donohoe Declaration at ¶ 10. 

On June 24, Karen saw that the three-year-old was refusing to eat when a 

staff member was trying to feed him.  Zelaya Alberto Declaration at ¶¶ 32-33; 

Osorio Martinez Declaration at ¶¶ 4, 6; Aguilar Mancia Declaration at ¶ 10.  When 

Karen approached to offer her assistance, the staff member took the little boy away 

and locked him inside the medical unit.  Id.  At no time did Karen attempt to force 

feed the child.  Id.  Notably, the little boy’s mother subsequently expressed 

gratitude that Karen had helped care for him during the mother’s hospital stay.  

Donohoe Declaration at ¶ 10. 

Although several women, including Karen, went to the medical unit out of 

concern for the little boy, who had been screaming, at no time did Karen direct 

anyone to gather there.  Zelaya Alberto Declaration at ¶ 35; Osorio Martinez 

Declaration at ¶ 7; Aguilar Mancia Declaration at ¶ 11. 

Because she was worried for the boy, Karen called her attorney; that 

attorney subsequently reported concerns about the care of the boy to a state 

agency, which then investigated.  Zelaya Alberto Declaration at ¶ 36; Osorio 

Martinez Declaration at ¶ 7; Aguilar Mancia Declaration at ¶ 11; Donohoe 

Declaration at ¶¶ 8-9.  The government’s motion appears to suggest that Karen’s 

report of her concerns for this three-year-old child was itself misconduct.  See 
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Ritchey Declaration at ¶ 10.c; Zelaya Alberto Declaration at ¶ 37.  The government 

cannot, however, transfer Karen out of displeasure that she relayed her concerns 

about the treatment of this toddler to her attorney. 

Karen’s Monthly Review for this period – which was completed two days 

later on June 26 – says nothing about any alleged force feeding or gathering of 

other women.  Zelaya Alberto Declaration, Exhibit A (Monthly Review 5/27/16 to 

6/26/16) (“Behavior in the program remains positive. . . .  She shows respect 

towards staff[.]”)  Significantly, the first time that she became aware that the 

government had any concern about her behavior on June 24 was when the 

government filed its motion.  Zelaya Alberto Declaration at ¶ 38.  

b. The Weather on a Summer Day 
 

The government alleges that Karen refused to comply with an order to go 

inside on August 14 due to heat conditions, Ritchey Declaration at ¶ 10.e, but she 

never understood that she was required to go inside, particularly given that 

detainees at Berks are allowed to go out of doors during the day if they choose to 

do so.  Zelaya Alberto Declaration at ¶¶ 42, 46.  Nor did other mothers understand 

it as anything but a suggestion.  Osorio Martinez at ¶ 10.  The heat did not bother 

Karen, given that she is from Central America, and many other detainees likewise 

chose to remain outside.  Zelaya Alberto Declaration at ¶ 46. 
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The government fails to mention a critical fact about August 14.  The 

morning of the alleged incident, the mothers and children were outside praying and 

participating in a peaceful nearby vigil organized by religious leaders and 

community members wishing to express support for the detained families and to 

oppose their prolonged detention.  Zelaya Alberto Declaration at ¶ 44; Osorio 

Martinez at ¶ 9; Donohoe Declaration at ¶ 13.  The weather during the days leading 

up to August 14 was hotter than on August 14, but notably any concerns about 

potential heat exposure were not raised until after the vigil had started.  Zelaya 

Alberto Declaration at ¶ 43; Osorio Martinez at ¶ 11.2 

Karen’s Monthly Review for that period, which is dated the same day that 

the government filed its transfer motion, says nothing about this incident.  Zelaya 

Alberto Declaration, Exhibit A (Monthly Review 7/26/16 to 8/24/16) (“Behavior in 

the program remains adequate.”).  The first time that she learned that the 

government had any concern about this interaction on August 14 was when the 

government filed the motion.  Zelaya Alberto Declaration at ¶ 48. 

                                                 
2 Data published by the National Weather Service confirms that the high 

temperature in Reading, Pennsylvania (minutes away from Berks) on the two 
previous days was higher than it was on August 14th.  Moreover, that data 
indicates that the high temperature on August 14 did not occur until 3:32 p.m., over 
four hours after the incident at issue here.  See Daily Climate Report for Reading, 
PA, 8/12/16-8/14-16, available at 
http://w2.weather.gov/cliamate/index.php?wfo=phi; Fed. R. Evid. 201. 
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c. The Fire Drill on February 29 
 

The government relies on a fire drill held over six months ago, on February 

29, alleging that Karen refused to walk down a stairwell when directed, and 

persuaded other residents to do the same.  Ritchey Declaration at ¶ 10.a.  In fact, 

the stairwell in question was too crowded for Karen to proceed, which she 

explained to Berks staff at the time.  Zelaya Alberto Declaration at ¶ 23.  She did 

not tell the other women to act in any particular way during the drill.  Id.  See 

generally Aguilar Mancia Declaration at ¶ 5; Osorio Martinez Declaration at ¶ 3.  

She has participated in approximately 18 fire drills since then without incident.  

Zelaya Alberto Declaration at ¶ 24.  None of her Monthly Reviews have indicated 

any concerns about her ability to follow directions during a fire drill (or at any 

other time).  Zelaya Alberto Declaration, Exhibit A.  The first time that Karen 

became aware that the government believed she disrupted the February fire drill 

was when the government filed its motion.  Zelaya Alberto Declaration at ¶ 24. 

d. The Request To Clean a Bathroom on March 6 
 

The government also relies on an incident dating from March 6, involving a 

request to clean a common bathroom.  Ritchey Declaration at ¶ 10.b.  The 

conversation in question was brief and ambiguous; to the extent cleaning the 

bathroom was mandatory, Karen did not understand that.  Zelaya Alberto 

Declaration at ¶¶ 26-27.  See also id. at ¶ 27 (explaining that “I understand some 
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English but not perfectly, so there may have been a misunderstanding”).  Karen’s 

Monthly Review for that period says nothing about this incident.  Zelaya Alberto 

Declaration, Exhibit A (Monthly Review 2/27/16 to 3/26/16).  None of her reviews 

say anything about any concerns regarding her completion of chores.  Id., Exhibit 

A.  The first time that she learned that the government had any concern about her 

response on March 6 was when the government filed its motion.  Zelaya Alberto 

Declaration at ¶ 28. 

e. Standing Near a Door on July 19 
 

The government alleges that Karen blocked the doorway to another 

woman’s room on July 19.  Ritchey Declaration at ¶ 10.d.  The woman in question 

had asked Karen to come speak with her.  Zelaya Alberto Declaration at ¶ 40.  

When the staff asked her to move, she complied, and did not prevent anyone from 

entering or exiting the room.  Id.  Karen’s Monthly Review for that period, dated 

six days after this alleged incident, says nothing about it.  Zelaya Alberto 

Declaration, Exhibit A (Monthly Review 6/27/16 to 7/25/16).  The first time Karen 

learned that the government had any concern about this interaction on July 19 was 

when she received the government’s motion.  Zelaya Alberto Declaration at ¶ 41. 

f. Other Concerns 
 

As set forth in full in the accompanying declarations, the other allegations 

offered by the government are likewise false and misleading.  For example, the 
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government alleges that Karen has interrupted private legal meetings and 

orientations, Ritchey Declaration at ¶ 10.g, but that is not true, Zelaya Alberto 

Declaration at ¶ 52; Donohoe Declaration at ¶¶ 5-6.  The government also alleges 

that Karen left the building on August 15 against instructions, Ritchey Declaration 

at ¶ 10.f, but that is not true, Zelaya Alberto Declaration at ¶ 49.   

B. The Government’s Real Reason for Transfer is Retaliation 

 Karen thus is, as her Monthly Reviews reflect, a rule-abiding detainee and a 

caring mother.  The accompanying declarations show that the true reason for the 

government’s motion is retaliation for Karen’s participation in prayer vigils and 

other peaceful activities drawing attention to the prolonged detention of the 

children at Berks, as well as her decision to seek court review of her asylum case.   

Karen, like the other women and children involved in this case, has endured a long 

stay in detention – in her case, a year as of this week – because she is terrified of 

returning to her home country and is seeking a new asylum interview.  Zelaya 

Alberto Declaration at ¶¶ 3, 14.  But, as Karen has explained, she and the other 

women “see our children suffering and it breaks our hearts.”  Id. at ¶ 15.  The 

women have therefore asked the government to release them and their children, 

with any appropriate conditions (such as ankle monitors), while they continue to 

seek new asylum hearings through this habeas litigation.  Id. at ¶ 14.  They have 
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also participated in a fast, prayer vigils, and other peaceful activities to draw 

attention to their children’s long detention.  Id. at ¶ 15 

 Karen has been the face and voice of some of these efforts.  As is permitted 

by the Berks rules, see Donohoe Declaration at ¶ 14, Karen has spoken to media 

representatives on a number of occasions this month, August 2016, and her 

statements have recently been published on television and the radio, and in 

newspapers, Zelaya Alberto Declaration at ¶ 16.  Some of the reports identified her 

as “a mother of a 6-year-old” or as “Margarita,” her middle name.  Id.  It is, 

however, clear that Berks staff know that Karen has given these interviews.  The 

day after one interview, for example, a staff member pointedly called her 

“Margarita”; no one at Berks had ever called her that before.  Id. at ¶ 17; Donohoe 

Declaration at ¶ 14 (“I believe that staff and ICE officers at Berks are aware of 

[Karen’s] media activities.”). 

 Likewise, Karen has spoken on behalf of the other women in recent 

meetings with ICE Field Office Director Thomas Decker regarding their decision 

to fast.  See Zelaya Alberto Declaration at ¶ 18 (“Because some of the other 

women are scared to speak up, I often spoke on behalf of the other women at those 

meetings”); Aguilar Mancia Declaration at ¶ 4 (“Karen is brave and willing to 

speak on behalf of other women who are more afraid.”).  The government says that 

Director Decker held these meetings to “discuss and resolve any issues,” Mot. at 5, 
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but in those meetings he threatened and intimidated the mothers who had filed 

habeas petitions, Zelaya Alberto Declaration at ¶ 19; Osorio Martinez Declaration 

at ¶ 12; Aguilar Mancia Declaration at ¶ 12. 

During those meetings – at which counsel for the women was not permitted 

to be present – Director Decker said that he could not release these families 

because of their pending federal court cases.  See Zelaya Alberto Declaration at 

¶¶ 18-19 and Exhibit B; Osorio Martinez Declaration at ¶ 12; Aguilar Mancia 

Declaration at ¶ 12.  Almost immediately after these meetings, he released others 

who were participating in the fast – women who had also been ordered removed 

with their children based on negative credible fear determinations but had not filed 

habeas petitions.  See Zelaya Alberto Declaration at ¶ 21; Osorio Martinez 

Declaration at ¶ 12; Aguilar Mancia Declaration at ¶ 12.  This recent decision to 

release these similarly situated non-habeas families is yet another example 

illustrating the government’s strong displeasure with Karen and the other 

Petitioners for choosing to seek review of their asylum claims before this Court.3 

Director Decker also threatened that if the women did not stop fasting, he 

would, among other things, send them to Texas.  Zelaya Alberto Declaration at 

                                                 
3 The government says that the detention of Karen and the other women is 

mandatory because they have been issued expedited removal orders, implying that, 
even if it wanted to do so, it could not release these families pending the outcome 
of this litigation.  Mot. at 4.  But, as noted above, the government does release 
people with expedited removal orders and thus recognizes it has the power to do 
so. 
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¶ 21; Osorio Martinez Declaration at ¶ 12; Aguilar Mancia Declaration at ¶ 12.  

This motion appears to be the government’s attempt to make good on that threat of 

retaliation. 

 As the comments by Director Decker and Berks staff make clear, the 

government is unhappy with these women’s peaceful activities in the hopes that 

they and their young children will be released while they seek new asylum 

hearings through this case.  Berks staff and ICE view Karen as a leader among the 

other women, and knew that she had spoken on behalf of those women with 

various media organizations.  Donohoe Declaration at ¶ 15; Zelaya Alberto 

Declaration at ¶ 18; Aguilar Mancia Declaration at ¶ 4.  The government’s motion 

is an attempt to punish and silence Karen, separate her from the other women, and 

intimidate all of the Petitioners. 

C. Transfer Will Harm Karen and Her Little Boy 

 Finally, the transfer the government has requested will result in serious harm 

to Karen and her young son.  Karen’s principal attorneys are near Berks and a 

transfer to Texas will make it much harder for her to meet with them.  Zelaya 

Alberto Declaration at ¶ 59. 

 Even more troublingly, Dr. Shapiro, the professor of pediatrics, has 

explained that the move to Texas “will have deleterious short-term and long-term 

effects on [the] health and psychological well-being” of Karen’s six-year-old son: 
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S.E.A.Z. already suffers from Chronic Post-Traumatic Stress 
Disorder. In his very short life, he has been exposed to multiple 
traumatic events including exposure to violence in his home country, 
making the long journey from El Salvador to the United States and 
having been placed in long-term detention – for one year – and 
transferred to two different facilities in a period of one year. . . . 
S.E.A.Z. has been showing for months signs of extreme stress and 
anxiety.  Moving them again can only heighten his mother’s and his 
own stress . . . .  S.E.A.Z. has made friends and developed 
relationships with other long-term detained children and adults. 
Moving him and his mother to a new detention center will break these 
relationships adding to an increased sense of impermanency and loss 
further eroding the stability of an already erratic childhood 
environment.  . . . [At] Karnes Family Detention in Texas . . . , I have 
been told, families stay for an average of 20 days. In my professional 
opinion this will lead to a worsening of his psychological well-being.  
He will be exposed to a much higher rate of transiency, which can 
only lead to a further exacerbation of mental health systems and a 
deterioration of his general mental health. 
 

Shapiro Declaration at ¶¶ 15, 17; see also id. at ¶ 16 (noting that he had observed 

“high levels of emotional distress” and “regressive behavior” among children 

detained at Karnes as well as “similar deficiencies” in mental healthcare to those 

he has observed at Berks); Zelaya Alberto Declaration at ¶ 60. 

 The government has offered no true and legitimate reason to inflict further 

trauma on this young child, who has been in detention for a sixth of his life.
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CONCLUSION 

 The Government’s motion to transfer pursuant to Rule 23(a) should be 

denied.  

Dated: August 31, 2016 
 
Witold J. Walczak  
Mary Catherine Roper 
Molly Tack Hooper 
American Civil Liberties Union  
 of Pennsylvania  
P.O. Box 60173 
Philadelphia, PA 19102  
T: (215) 592-1513 
F: (215) 592-1343  
wwalczak@aclupa.org 
mroper@aclupa.org  
mtack-hooper@aclupa.org  
 

Respectfully submitted, 
 
/s/ Lee Gelernt     
American Civil Liberties Union 
 Foundation  
Immigrants’ Rights Project  
125 Broad Street, 18th Floor 
New York, NY 10004 
T: (212) 549-2616  
F: (212) 549-2654 
lgerlernt@aclu.org  
 
Jennifer Chang Newell 
Cody Wofsy* 
American Civil Liberties Union 
 Foundation  
Immigrants’ Rights Project  
39 Drumm Street 
San Francisco, CA 94111 
T: (415) 343-0774 
F: (415) 395-0950 
jnewell@aclu.org 
cwofsy@aclu.org  
 

*Application for admission forthcoming 
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Certificate of Service 

I hereby certify that on August 31, 2016, I electronically filed this Motion 

for Appellants with the Court Clerk using the ECF system, which will send 

notification to Appellees’ registered counsel. 

/s/ Lee Gelernt   
      Lee Gelernt 
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UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

ROSA ELIDA CASTRO, et al., 

          Appellants 

          v. 

U.S. DEPARTMENT OF HOMELAND 
SECURITY (“DHS”), et al., 

          Appellees 

        NO. 16-1339 

Declaration of Dr. Alan Shapiro in Opposition to Government’s Motion to Transfer 
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

ROSA ELIDA CASTRO, et aL,

Appellants

v.

U.S. DEPARTMENT OF HOMELANI)
SECURITY (*DHS'), et aL,

Appellees

NO. 16-1339

Declaration of Carol Anne Donohoe in Opposition to Government's Motion to Transfer

I, Carol Anne Donohoe, make this declaration based on my personal knowledge, and if

called upon to testifu, I could and would testiff as follows:

1. I am an attomey licensed to practice law in Pennsylvania. I have a private legal

practice specializing in immigration law. I primarily represent clients in immigration court and

other administrative immigration proceedings. In 2015, I received the Pennsylvania Bar

Association Pro Bono Award for my work on behalf of immigrant families detained at the Berks

County Residential Center (hereinafter "Berks") in Leesport, Pennsylvania.

2. Under Pennsylvanialaw,I am a mandated reporter. As a result, I am required to

report suspected instances of child abuse to the Pennsylvania Department of Human Services.

3. From 2014 to the present, I have provided pro bono legal assistance and

representation to over 50 families detained at the Berks facility, which has a total capacity of 96

individuals (or beds) at any given time. In this capacity, I have visited the Berks facility on

countless occasions, multiple times a week, and have interviewed and spoken with hundreds of

\
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Berks detainees, as well as staff. As a result, I am familiar with the practices and rules of the

Berks facility, as well as with the majority of the families presently detained there.

4. Among the families I represent are Karen Zelaya Alberto and her 6-year-old son.

I have met and spoken with them on numerous occasions since they were first transferred to

Berks in October 2015. I have also observed Karen's interactions with other detained families

on numerous occasions.

5. I am one of the onlv attomevs orovidins immisration reoresentation to the

:nrries cietaineci at Berks. The otirer attomev who orovicies immisration reoresentation to these

families is Bridget Cambria. Between the two of us, we provide immigration legal assistance to

nearlv all the reoresented families detained there. As a result. we are. in addition to habeas

counsei. generaiiy the only attorneys that would have occasion to meet with clients at Berks.

6. Although I regularly make legal visits with detained families at Berks, often

multiple times a week and for hours at a time. I am unaware of a single instance in which Karen

has intemrpted a meeting between an attorney and her client. She has never interrupted any of

the numerous legal meetings that I have held with clients at Berks from 2015 to the present. The

onlv times when Karen was present in meetings with the attorneys were upon our request.

7. As a frequent and regular visitor to the Berks facilitv. I am familiar with the

common practice of the detained mothers with respect to childcare. It is impossible for a mother

to watch her child every minute of the dav. The mothers at Berks commonly share childcare

responsibilities" relving on other mothers to help supervise their children from time to time. For

example, a mother may allow her child to play with another child while the other child's mother

is suoervisins. Thus. although a child mav be unattended bv his or her mother from time to time.

it does not mean the child is not beins suoervised. I have also observed on manv occasions.
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young children climbing on the laps of mothers other than their own and receiving comfort. It is

clear that the children are enriched by the comfort and care of all of the mothers. And of course,

in addition to the mothers and their children, staff is present throughout the facility at all times.

8. In the second half of June,20l6,I became aware that a 3-year-old boy was

detained for multiple days at Berks without an accompanying parent after his mother was

hospitalized. When I contacted PA Department of Human Services. I was told that there was a

County staffmember providing 1:1 care for D. I later learned that the staff at Berks was not

providing the toddler with a daily change of clothes, failed to bathe him, and were not taking

sufficient steps to comfort and care for such a young child who was separated from his mother.

For example, because the 3-year-old boy was too scared to sleep in his room without his mother,

he was left by the staff to sleep alone on a sofa outside his room. I was also informed that he

was given atray of food to eat by himself in his room while the "1:1" staff member ate her own

meal outside of his room.

9. In light of these conceming events, and because I am a mandated reporter, on

June24,I called the Pennsylvania Department of Human Services to report that a young child

was being housed at the facility without his mother. I also made a report to Childline (a state

hotline that receives reports of child abuse) and consulted with a highly-respected licensed social

worker whose practice specializes in traumatized children. The social worker stated that, given

the child's age and level of understanding, she was certain that he would believe that his mother

was dead or dying, which suggested to me that it was particularly important that he receive

comfort and care from familiar individuals while his mother was away. The social worker also

filed a report with Childline.

2
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10. When I visited the boy's mother at the hospital, her primary concern was for her

son's care. When I informed her that, that moming, Karen had volunteered, and was permitted,

to give her son breakfast and to cut his nails, she expressed her gratitude. She said she'd noted,

after his visit, that her son's nails were clipped and had wondered who had done it; she was glad

to learn it was Karen. She asked me to tha* Karen.

I 1. I have never known Karen to encourage other families to engage in prohibited

conduct, nor have I ever known her to place any other individual's safety or health at risk.

Neither have I ever known her to be disrespectful to staffor anyone else, or to be disruptive in

any way. To the contrary, Karen is a good mother who is caring and considerate of the other

mothers and children detained at Berks with her. Indeed, Karen's good attitude and behavior is

reflected in the numerous and uniformly positive Monthly Reviews completed and signed by her

caseworker, Linda McDonough, and which I have read.

12. I believe that Jennifer Ritchey's allegations that Karen has "demonstrated an

escalating pattern of misconduct," that she poses an "imminent threat to the health and safety of

other residents," and an "imminent threat of disruption" to the facility to be totally unfounded.

13. I am aware that on several occasions, Karen has participated in activities opposing

the detention of families and children, including an ongoing fast as well as a vigil held at the

facility by religious groups and other supporters on August 14. Staff and ICE officers at Berks

are well aware of her participation in such activities.

14. I am also aware that Ms. ZelayaAlberto has spoken by telephone and

corresponded with news reporters, discussing the situation of the families detained at Berks. I

believe that staff and ICE officers at Berks are aware of these media activities. I am familiar

with the rules and regulations of Berks and am aware of no rule that would prohibit such
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communications with the media. See Ritchey Declaration, Exhibit A at 6 ("You have the right to

freely correspond with persons or organizations"); id. at 35 (establishing special protective

procedures for correspondence with the news media).

15. I believe that the staff and ICE officers at Berks view Karen as a leader of the

mothers who are pursuing federal habeas corpus petitions in the Third Circuit, and aleader of the

mothers who are participating in the fast.

16. It is my belief that the government's efforts to transfer Karen and her son have

been taken in retaliation for her participation in the federal habeas litigation as well as in

retaliation for speaking with the press and being a perceived leader of the fast.

I declare under penalty of perjury of the laws of the state of Pennsylvania and the United

States that the foregoing is true and correct to the best of my knowledge and recollection.

9 a1-lu
Carol Anne Donohoe Date
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