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INTRODUCTION

This case is not about access to abortion. It is about Senate Bill 27 (“S.B. 27”), the State
of Ohio’s law providing for the disposition of fetal remains. The law goes into effect on April 6,
2021, and it requires the Director of the Ohio Department of Health, within three months of April
6, to develop and adopt rules necessary to implement the statute. The plaintiffs (several Ohio
providers of abortion, hereinafter, “the Clinics”) allege that they fear being held civilly liable
during the interim period after the effective date of the statute and before final rules (including
rules prescribing various forms) are adopted. That fear is groundless—and fails as a matter of law.

As a threshold matter, this Court should not entertain the Clinics’ Motion for Preliminary
Injunction (“Motion”) because venue for this case is proper only in Franklin County. See State
Defendants’ Motion to Transfer This Case to the Franklin County Court of Common Pleas (Mar.
29, 2021). On the merits of their preliminary-injunction motion, the Clinics throw punches at a
straw man. Their entire case rests on the incorrect assumption that they will be forced to stop all
procedural abortions on April 6, 2021, based on the absence of rules or forms. Their Motion
repeatedly characterizes Ohio’s fetal-remains statute as a “ban on all procedural abortions in
Ohio.” See, e.g., Mot. at 11. Far from it. S.B. 27 does not ban any abortions; it provides for the
treatment of fetal remains. As such, there is no fundamental right at issue. The United States
Supreme Court has already upheld a state fetal-remains law similar to Ohio’s, reiterating that “a
State has a legitimate interest in proper disposal of fetal remains.” Box v. Planned Parenthood of
Indiana & Kentucky, Inc., 139 S. Ct. 1780, 1782, 204 L.Ed.2d 78 (2019) (per curiam) (internal
quotation marks omitted). As to any alleged injury, the Clinics’ case amounts to anxiety over not
receiving forms and rules in advance of S.B. 27’s effective date. The Clinics can demonstrate no
harm at all—let alone irreparable harm—from this alleged subjective fear. The Clinics’ Motion

should be denied.
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FACTUAL AND PROCEDURAL BACKGROUND
I. Ohio Enacts S.B. 27 To Provide for the Disposition of Fetal Remains.

On December 30, 2020, Governor DeWine signed into law Am. S.B. No. 27, 2020, Ohio
Laws File 77 (“S.B. 27”). S.B. 27’s effective date is April 6, 2021.! On its face, the new statute
governs “the final disposition of fetal remains from surgical abortions.” Compl. Exh. A (Mar. 9,
2021), at 1. S.B. 27 therefore provides that “[f]inal disposition of fetal remains from a surgical
abortion at an abortion facility shall be by cremation or interment.” R.C. § 3726.02(A). Under
S.B. 27, any woman who obtains an abortion in Ohio must be informed prior to the procedure that
she can choose the final disposition of the fetal remains. /d. § 3726.03(B). S.B. 27 gives the
pregnant woman the right, if she so chooses, to determine both the manner and location of final
disposition. Id. § 3726.03(A). However, S.B. 27 does not require the woman to make either of
these determinations. /d. A woman undergoing an abortion is not required to cover any costs of
final disposition unless she identifies a location for final disposition other than one provided by
the abortion facility. Id. § 3726.09.

S.B. 27 sets forth certain rule-making steps and timelines for the Department of Health
once the statute goes into effect on April 6,2021. Section 3726.14 specifically provides that “[n]ot
later than ninety days after the effective date of this section, the director of health, in accordance
with Chapter 119[] of the Revised Code, shall adopt rules necessary to carry out sections 3726.01
to 3726.13 of the Revised Code[.]” These rules to be adopted by the Department of Health
“includ[e] rules that prescribe” three forms: (A) a “notification form” informing women who seek

surgical abortions of their rights regarding final disposition; (B) a “consent form”; and (C) a

! The Ohio Legislature, Senate Bill 27, Status,
https://www .legislature.ohio.gov/legislation/legislation-status?id=GA133-SB-27.
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“detachable supplemental form” that, among other things, indicates whether the woman has
indicated a preference regarding final disposition. Id. § 3726.14(A)-(C). S.B. 27 also provides
that the detachable supplemental form may be completed after a medical emergency should a
medical emergency arise. Id. § 3726.14(C)(2).

Under S.B. 27, cremation of fetal remains is to occur in a crematory facility in compliance
with Chapter 4717 of the Revised Code. R.C. § 3726.02(B). S.B. 27 provides that “[a] person
who buries or cremates fetal remains from a surgical abortion is not liable for or subject to damages
in any civil action, prosecution in any criminal proceeding, or professional disciplinary action
related to the disposal of fetal remains,” so long as that person acts in “good faith compliance”
with the statute, receives a copy of a properly executed detachable supplemental form, and “[a]cts
in furtherance of the final disposition of the fetal remains.” Id. § 3726.15. A crematory operator
is not required to secure a death certificate, a burial or burial-transit permit, or a cremation
authorization form to cremate fetal remains. R.C. § 4717.271(B).

IL. The Clinics File Requests for Emergency Reliefin Advance of S.B. 27’s Effective Date,
But This Court Denies Their Request for a Temporary Restraining Order.

On March 9, 2021, the Clinics simultaneously filed their Complaint and a Motion for
Temporary Restraining Order Followed by Preliminary Injunction (“Motion”) in this Court. The
Complaint names as defendants the Ohio Department of Health; Stephanie McCloud, Director of
the Ohio Department of Health; and the State Medical Board of Ohio (“the State Defendants™).
The Complaint also names a number of nominal non-state defendants. In their Complaint, the
Clinics requested “a temporary restraining order followed by a preliminary injunction, and later a
permanent injunction, restraining Defendants, their employees, agents, and successors in office
from enforcing SB27.” Compl. at p. 26. The Clinics’ Motion sought a temporary restraining order

followed by preliminary injunction enjoining Defendants from enforcing S.B. 27 “until such
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reasonable time after Defendant Ohio Department of Health (‘ODH’) issues rules, including those
prescribing the necessary forms, as required by SB27, so that Plaintiffs are able to determine
whether and how they can comply with the law.” Mot. at 1.

The Clinics’ Complaint brings claims for alleged violations of substantive due process,
procedural due process, and equal protection (among other things), and their simultaneously filed
Motion relies heavily on alleged violations of federal law—while purporting to raise claims under
only Ohio law. See Mot. at 15-28. Specifically, the Clinics’ Motion relies almost exclusively on
federal cases applying the Fourteenth Amendment to the United States Constitution, citing to
numerous United States Supreme Court cases as well as many federal circuit court cases relying
on the federal Constitution. See id.

On March 11, 2021, this Court held a hearing on the Clinics’ request for a temporary
restraining order. Following oral argument and consideration of the parties’ positions, the Court
denied the Clinics’ request for a temporary restraining order. See Entry Denying Plaintiffs” Motion
for Temporary Restraining Order (Mar. 12, 2021), at 1. On March 18, the State Defendants timely
removed the case to the Southern District of Ohio on the basis of federal-question jurisdiction. See
State Defendants’ Notice of Removal Directed to State Court (Mar. 18, 2021). On March 29, the
Southern District of Ohio remanded the case to this Court. See Remand Notice, Planned
Parenthood Southwest Ohio Region v. Ohio Department of Health, No. 1:21-cv-189 (S.D. Ohio
Mar. 29, 2021), Doc. No. 18. On that same day, the State Defendants filed a Motion to Transfer
Venue to Franklin County on the grounds that the Clinics’ asserted bases for venue in Hamilton
County are improper and the State Defendants are entitled to litigate this case in Franklin County.
See State Defendants’ Motion to Transfer This Case to the Franklin County Court of Common

Pleas (Mar. 29, 2021). On March 30, the Court scheduled a hearing on the preliminary injunction
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for April 5, 2021, and ordered the State Defendants to file any opposition to the Clinics’ Motion
for Preliminary Injunction by April 1, 2021.

LEGAL STANDARD

“An injunction is an extraordinary remedy in equity where there is no adequate remedy
available at law. It is not available as a right but may be granted by a court if it is necessary to
prevent a future wrong that the law cannot.” Garono v. State, 37 Ohio St. 3d 171, 173, 524 N.E.2d
496 (1988). The Ohio Supreme Court has held that “[c]ourts should take particular caution in
granting injunctions, especially in cases affecting a public interest where the court is asked to
interfere with or suspend the operation of important works or control the action of another
department of government.” Danis Clarkco Landfill Co. v. Clark Cty. Solid Waste Mgmt. Dist.,
73 Ohio St. 3d 590, 604, 1995-Ohio-301, 653 N.E.2d 646, 657 (internal quotation marks omitted);
see also Garono, 37 Ohio St. 3d at 173 (“A court should exercise great caution regarding the
granting of an injunction which would interfere with another branch of government . . . .”).

“A party seeking a preliminary injunction must show by clear and convincing evidence:
(1) a substantial likelihood that the party will prevail on the merits, (2) the party will suffer
irreparable injury or harm if the requested injunctive relief is denied, (3) no unjustifiable harm to
third parties will occur if the injunctive relief is granted, and (4) the injunctive relief requested will
serve the public interest.” Paige v. Ohio High School Ath. Assn,2013-Ohio-4713, 965, 999 N.E.2d
1211, 1226 (1st Dist.) If a plaintiff “d[oes] not prevail on one of the required elements to secure
a preliminary injunction, [the court] need not consider the remainder of the elements.” Intralot,
Inc. v. Blair, 10th Dist. Franklin No. 17AP-4444, 2018-Ohio-3873, 9 47; see also Aero Fulfillment

Servs., Inc. v. Tartar, 1st Dist. Hamilton No. C-060071, 2007-Ohio-174, 99 23, 41.
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ARGUMENT

I. As a Threshold Matter, This Court Should Not Hold a Preliminary-Injunction
Hearing at All Because Venue Is Proper Only in Franklin County.

For the reasons discussed in detail in the State Defendants’ Motion to Transfer Venue to
Franklin County, venue for this case is proper only in Franklin County. See State Defendants’
Motion to Transfer This Case to the Franklin County Court of Common Pleas (Mar. 29, 2021).
Prior to this Court’s scheduling of the preliminary-injunction hearing and less than an hour after
the Southern District of Ohio remanded the case, the State Defendants filed their Motion to
Transfer Venue in this Court. See id. The State Defendants respectfully request that this Court
rule on their pending Motion to Transfer Venue before proceeding with any hearing on the
preliminary injunction.

II. The Clinics Have No Likelihood of Success on the Merits at All.

To be entitled to a preliminary injunction, the Clinics must demonstrate that they have
a substantial likelihood of success on the merits of their claims. Paige, 2013-Ohio-4713, 9 65. A
mere possibility of success does not suffice. Without showing a substantial likelihood of success,
the Clinics’ request fails—and this Court need not even consider the remaining elements of a
preliminary injunction. Aero Fulfillment Servs., 2007-Ohio-174, 99 23, 41; Intralot, 2018-Ohio-
3873, 9 47. Here, the Clinics have not made and cannot make a “clear showing” that they are
likely to succeed on the merits of their claims at all—let alone with a substantial likelihood of
success.

First, while the Clinics’ Motion purports to assert claims under only Ohio constitutional
provisions, it tellingly relies almost exclusively on federal law. The Motion fails to mention
binding case law holding that Sections 1 and 16 of Article I of the Ohio Constitution—the

provisions under which the Clinics purport to sue—are not self-executing and therefore do not
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provide a private cause of action for the Clinics’ claims. Thus, the Clinics’ case is fundamentally
defective.

Second, the Clinics cannot show that S.B. 27 violates any alleged substantive due process
rights of their patients. The Court need not even reach the constitutional issue here because this is
a straightforward case of statutory interpretation. The Clinics are simply wrong about S.B. 27.
S.B. 27 is not a “ban on all procedural abortions in Ohio” as the Clinics contend; it is a fetal-
remains statute. Mot. at 11. But even addressing the constitutional issue of substantive due
process, S.B. 27 is not about access to abortion, and no fundamental right is at issue. What is at
issue is whether a state statute providing for the cremation or burial of fetal remains is rationally
related to a legitimate state interest. The U.S. Supreme Court has already answered that question
in Box v. Planned Parenthood of Indiana & Kentucky, Inc., 139 S. Ct. 1780, 204 L.Ed.2d 78 (2019)
(per curiam), where the Court upheld Indiana’s fetal-remains law. Tellingly, although the Clinics
cite almost exclusively federal law, they fail to even mention this dispositive decision.

Third, the Clinics cannot show that S.B. 27 violates their own alleged rights in operating
their businesses. Foremost, S.B. 27 does not ban all procedural abortions, and the Clinics’ fear
that it does or will misreads the statute’s plain text. Moreover, on-point case law (which the
Motion acknowledges in a footnote) holds that the Clinics lack a “freestanding constitutional right
to practice their trade.” Planned Parenthood of Greater Ohio v. Hodges, 917 F.3d 908, 913 (6th
Cir. 2019). The Clinics challenge S.B. 27’s effect on them under rational-basis review—as they
must—but the U.S. Supreme Court’s holding in Box terminates this argument. A State has a

9

“legitimate interest in proper disposal of fetal remains,” so the Clinics’ business-related due

process argument fails. Box, 139 S. Ct. at 1782.
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Finally, the Clinics’ procedural due process claim fails immediately. The Clinics have no
protected property or liberty interest in obtaining subjective assurance as to how future rules
implementing a not-yet-effective statute will affect their business operations. S.B. 27 has not
deprived the Clinics of anything.

A. The state constitutional provisions under which the Clinics purport to sue do
not provide a private cause of action, so their case is fundamentally defective.

1. The Clinics cannot sue under Article I, Section 16.

The Clinics assert that Article I, Section 16 of the Ohio Constitution “affords both
procedural and substantive due process protections.” Mot. at 14. However, this assertion does not
square with the case law. The Ohio Supreme Court has held that a provision of the Ohio
Constitution creates a private cause of action only if it is self-executing. See Provens v. Stark Cty.
Bd. of Mental Retardation & Dev. Disabilities, 64 Ohio St.3d 252, 1992-Ohio-35, 594 N.E.2d 959,
966 (finding no private constitutional remedy where the Ohio Constitution did not provide for a
civil damages remedy). “A constitutional provision is self-executing when it is complete in itself
and becomes operative without the aid of supplemental or enabling legislation.” State v. Williams,
88 Ohio St.3d 513, 2000-Ohio-428, 728 N.E.2d 342, 352.

The case law is clear: “Section 16 of Article I of the state Constitution is not self-executing
and, in the absence of enabling legislation, suit may not be brought against the state.” State ex rel.
Williams v. Glander, 148 Ohio St. 188, 74 N.E.2d 82, 84 (1947) (emphasis added); see also
Krause, v. State, 31 Ohio St.2d 132, 285 N.E.2d 736, 743 (1972), overruled on other grounds;
Wiesenthal v. Wickersham, 64 Ohio App. 124, 28 N.E.2d 512, 513 (10th Dist. 1940) (“The
Supreme Court of the state of Ohio has definitely determined that [Article I, Section 16] of the

Constitution is not self-executing.”).
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“Ohio courts, in reviewing [Article I, Section 16], have consistently found that it is not self-
executing and, therefore, does not create a private course of action.” Calvey v. Vill. of Walton
Hills, No. 1:18 CV 2938, 2020 U.S. Dist. LEXIS 6499, at *27-28 (N.D. Ohio Jan. 15, 2020)
(applying state case law to hold that Article I, Section 16 does not create a private cause of action
and therefore dismissing plaintiff’s state constitutional claims), aff’d on other grounds, No. 20-
3139, -- F. App’x --, 2021 U.S. App. LEXIS 1366 (6th Cir. Jan. 19, 2021).

Specifically, case law from at least the First, Fifth, Sixth, Eighth, and Tenth Districts holds
that Article I, Section 16 is not self-executing and therefore does not provide a private cause of
action to plaintiffs. See, e.g., Riley v. Stephens, 1st Dist. Warren No. CA 31, 1975 Ohio App.
LEXIS 7284, at *4, 7 (Sept. 15, 1975) (“A litigant is not denied due process just because his claim
is dismissed where it states no claim as a matter of law against the State.”); Autumn Care Ctr., Inc.
v. Todd, 2014-Ohio-5235, q 14, 22 N.E.3d 1105, 1110 (5th Dist.) (relying on “explicit guidance”
from the Ohio Supreme Court to conclude that “Article I, Sections 2 and 16, are not self-
executing”) (discussing State ex rel. Russell v. Bliss, 156 Ohio St. 147, 150-152, 101 N.E.2d 289
(1951); State v. Williams, 88 Ohio St.3d 513, 2000-Ohio-428, 728 N.E.2d 342)); Beck v. Adam
Wholesalers of Toledo, Inc., 6th Dist. Sandusky Court of Appeals No. S-99-018, 2000 Ohio App.
LEXIS 2328, at *11-12 (June 2, 2000); PDU, Inc. v. City of Cleveland, 8th Dist. Cuyahoga No.
81944, 2003-Ohio-3671,9 21 (“The language of Article I, Sections 2, 11, and 16 is not sufficiently
precise to provide clear guidance to the courts with respect to enforcement of its terms or
application of its provisions™); Estate of Tokes v. Dept. of Rehab. and Corr.,2019-Ohio-1794, 135
N.E.3d 1200, 1207 (10th Dist.) (holding, in light of the “clear pronouncement” from the Ohio

Supreme Court, that “Section 16 is not self-executing under its own plain language”).
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In addition to Ohio’s appellate courts, federal district courts within the Sixth Circuit have
determined that “Ohio law does not authorize private suits for violations of the Ohio Constitution.”
Moore v. City of Cleveland, 388 F. Supp. 3d 908, 919 (N.D. Ohio 2019); see also, e.g., Calvey,
2020 U.S. Dist. LEXIS 6499, at *27-28; Gibson v. Mechanicsburg Police Department, S.D. Ohio
No. 3:16-cv-48, 2017 U.S. Dist. LEXIS 85176, at *13 (June 2, 2017) (applying state case law to
hold that plaintiff had no private right of action for alleged due process violations under Article I,
Section 16 of the Ohio Constitution).

The Clinics’ Motion conveniently elides this enormous body of case law. Under this clear
precedent, Article I, Section 16 of the Ohio Constitution does not provide a private cause of action
under which the Clinics can sue. The Clinics’ almost exclusive reliance on federal case law for
their substantive due process and procedural due process claims underscores the fact that the
Clinics’ purported state-law claims are fundamentally flawed.

The handful of generic cases the Clinics cite does not compel a contrary conclusion. The
Clinics cite (at 14, 17), In re Raheem L., 2013-Ohio-2423, 993 N.E.2d 455, 4 4 (1st Dist.)—but
this case does not address the above case law, including other First District decisions, holding that
Article I, Section 16 is not self-executing. Moreover, unlike here, the plaintiff in Raheem alleged
a due process claim under both state and federal constitutions. /d. 993 N.E.2d 455, 9 3. The Clinics
cite one case for the proposition that Ohio is “‘joining the growing trend in other states’ and relying
on the state constitution ‘when examining personal rights and liberties.”” Mot. at 15 (citing Arnold
v. City of Cleveland, 67 Ohio St.3d 35,42, 616 N.E.2d 163 (1993)). But Arnold does not involve
or discuss Article I, Section 16—but instead principally involves Article I, Section 4 (concerning

the right to bear arms in Ohio). See Arnold, 67 Ohio St.3d at 43-44. Arnold does not disturb—or
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even discuss—on-point precedent holding that Article I, Section 16 is not self-executing and
therefore does not provide the Clinics with a private cause of action.?

2. The Clinics cannot sue under Article I, Section 1.

The Clinics do not really allege a claim under Article I, Section 1 of the Ohio Constitution.
Instead, they appear to rely exclusively on Article I, Section 16 as providing substantive and
procedural due process rights that “include[e]” the substance of Article I, Section 1. Mot. at 14.
As discussed above, the Clinics cannot assert a claim against the State Defendants under Section
16. And to the extent the Clinics intend to assert a claim under Section 1, that claim would
similarly fail. The Ohio Supreme Court has held that Article I, Section 1—like Section 16—is not
self-executing. Williams, 728 N.E.2d at 354 (“It is the absence of a precise standard subject to
judicial enforcement that precludes Section 1, Article I from being a self-executing provision.”).

The Clinics are essentially attempting to cram federal claims into inappropriate state
constitutional vehicles—perhaps to distance themselves from recent, on-point case law from the
U.S. Supreme Court upholding a state fetal-remains law. See Box, 139 S. Ct. at 1782. This the
Clinics cannot do. The Clinics argue almost exclusively federal law and assert that Ohio law
incorporates federal case law on substantive due process, so they must address the U.S. Supreme

Court’s decision in Box upholding a state fetal-remains statute. Moreover, the Clinics must accept

2 Similarly, neither In re Adoption of H.N.R., 2015-Ohio-5476, 145 Ohio St. 3d 144, 47 N.E.3d
803, nor Arbino v. Johnson & Johnson, 2007-Ohio-6948, 116 Ohio St. 3d 468, 880 N.E.2d 420,
says otherwise. In In re Adoption of H.N.R., the plaintiff brought both federal and state procedural
due process claims. 145 Ohio St. 3d at 150-51. And Arbino is a case that started in federal district
court; the Ohio Supreme Court became involved after the federal district court certified questions
to the state high court. 116 Ohio St. 3d at 469. Importantly, neither case even discusses the non-
self-executing issue or the Ohio Supreme Court precedent cited above holding that Ohio’s due
course of law provision is not self-executing. Thus, neither case stands for the proposition the
Clinics wish to establish—that the Clinics can sue solely under Article I, Sections 1 and 16 without
expressly bringing claims under 42 U.S.C. § 1983 and the federal Due Process Clause.

11
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that the state constitutional vehicles under which they purport to bring their claims do not create
private causes of action on which they can sue the State Defendants.?

B. The Clinics have not shown that S.B. 27 impairs the alleged substantive due
process rights of their patients.

1. This Court need not even reach any constitutional question because S.B.
27’s plain text does not operate as a ban on procedural abortions.

The Clinics’ constitutional challenge fails even assuming that Article I, Sections 1 and 16
are self-executing and thus could provide the Clinics with a private cause of action to sue the State
Defendants (which they do not). Moreover, under the constitutional-avoidance doctrine, this Court
need not even reach any question of constitutional substantive due process. “Courts should ‘not
reach constitutional issues unless absolutely necessary.’” State v. Stumph, 1st Dist, Hamilton No.
C-190318, 2021-Ohio-723, q 39 (quoting In re D.S., 152 Ohio St.3d 109, 2017-Ohio-8289, 93
N.E.3d 937, 9 7) (citing State v. Talty, 103 Ohio St.3d 177, 2004-Ohio-4888, 814 N.E.2d 1201,
9). Put another way, “[t]he law is clear that courts should avoid reaching constitutional issues if
they can decide the case on other grounds.” /d. (internal quotation marks omitted).

This Court need not decide any constitutional question here. This is a straightforward case
of statutory interpretation, and under its plain terms, S.B. 27 does not operate as a “ban on all
procedural abortions in Ohio,” as the Clinics oddly assert. Mot. at 11. S.B. 27 is, plain and simple,
a fetal-remains law. As explained above, it provides for the disposition of fetal remains by burial

or cremation at no required cost to those undergoing abortions. R.C. § 3726.09.

3 Importantly, while the Southern District of Ohio remanded this case on March 29, 2021, the court
did not rule on whether the Clinics have properly brought any state-law claims. Rather, the court’s
remand order is based solely on the fact that not all named defendants who had been served
consented to removal. See Remand Order at 8-11, Planned Parenthood Southwest Ohio Region v.
Ohio Department of Health, No. 1:21-cv-189 (S.D. Ohio Mar. 29, 2021), Doc. No. 17.
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Moreover, as discussed more fully below, the Clinics’ claim that they can be prosecuted

for not complying with yet-to-be-adopted rules or not using yet-to-be-released forms fails as a

matter of law. Nor do the Clinics have a right to feel a certain level of assurance that a future

statute and future rules implementing the statute will not impact their business operations. The

Clinics’ attempt to characterize S.B. 27 as a ban on all procedural abortions is simply a straw-man
argument, and thus their substantive due process arguments are misplaced.

2. Should this Court address the constitutional question, the U.S. Supreme

Court’s decision in Box upholding a state fetal-remains law undercuts the
Clinics’ constitutional assertions regarding their patients.

If the Court reaches the Clinics’ contentions on behalf of its patients (Mot. at 15-17), the
U.S. Supreme Court’s 2019 decision in Box fundamentally undermines the Clinics’ position. The
Clinics contend that “the Ohio Constitution protects the right to access abortion to the same extent
as the federal Constitution.” Mot. at 15. However, the generic case law the Clinics cite on abortion
bans is irrelevant because S.B. 27 is a fetal-remains law—not an abortion ban. The Clinics rely
on federal law for their substantive due process arguments, but they fail to even mention the
Supreme Court’s recent, on-point decision upholding Indiana’s fetal-remains law. In Box, the
Supreme Court reiterated that “a State has a ‘legitimate interest in proper disposal of fetal
remains.”” 139 S. Ct. at 1782 (quoting Akron v. Akron Center for Reproductive Health, Inc., 462
U. S. 416, 452, n.45, 103 S. Ct. 2481, 76 L.Ed.2d 687 (1983)). The Court then held that the
Seventh Circuit “clearly erred in failing to recognize that interest as a permissible basis for
Indiana’s disposition law.” Id.; see also Hopkins v. Jegley, 968 F.3d 912, 916 (8th Cir. 2020)
(vacating the district court’s preliminary injunction preventing enforcement of an amendment
concerning the disposition of fetal remains and remanding for reconsideration in light of the
Supreme Court’s decision in Box and Chief Justice Roberts’s separate, controlling opinion in June

Medical Services, LLC v. Russo, __ U.S. 140 S. Ct. 2103, 207 L.Ed.2d 566 (2020)).
13
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Tellingly, the Clinics do not argue that a statute providing for disposal of fetal remains by
cremation or burial itself infringes on any fundamental right. Instead, in an attempt to avoid the
clear dictates of Box, the Clinics repeatedly mischaracterize S.B. 27 as a “ban on all procedural
abortions in Ohio.” Mot. at 11; see also, e.g., Mot. at 12-13, 15-16. The Clinics’ argument appears
to be that because the Department of Health has not adopted final rules necessary to implement
S.B. 27 in advance of S.B. 27’s effective date, the statute somehow acts as a preemptive ban of all
procedural abortions. But S.B. 27 does not ban abortions—either after it takes effect or in advance
of it having the force of law.

It is only by mischaracterizing S.B. 27 as a ban on all procedural abortions that the Clinics
can even invoke the substantive due process case law they cite. The Clinics use phrases like “the
right to access abortion” and “a woman’s right to decide to have an abortion,” reiterating that “[a]
ban on abortion after ten weeks LMP is a clear violation of Ohioans’ constitutional rights.” Mot.
at 15. But that is not the question before this Court. The question before this Court is simply one
of statutory interpretation: whether S.B. 27 bans all procedural abortions. The clear answer is no.
By its plain terms, S.B. 27 does not ban any abortions. Therefore, rational-basis review applies
because what is at issue is a fetal-remains law—mnot a “ban” on all procedural abortions. Like Box,
this is a fetal-remains case, and the Clinics cannot come close to showing that the law is not
“rationally related to the State’s interest in proper disposal of fetal remains.” 139 S. Ct. at 1782;
see also id. (“on rational basis review, the burden is on the one attacking the legislative
arrangement to negative every conceivable basis which might support it” (internal quotation marks

omitted)). Under Box, the Clinics’ claims on behalf of its patients fail.*

4 Regardless, S.B. 27 does not place a substantial obstacle in the path of a woman seeking abortion
of a nonviable fetus—a necessary part of the controlling test after June Medical Services, LLC v.
Russo, 140 S. Ct. 2103, 207 L.Ed.2d 566 (2020), as a Sixth Circuit panel has conclusively held.
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C. The Clinics have no viable claim that S.B. 27 deprives them of an alleged
economic right to stay in business.

The Clinics challenge S.B. 27’s effect on them under rational-basis review—as they
must—because “a constitutionally protected right is not implicated.” Mot. at 17. The Clinics are
thus left to contend that S.B. 27 is “not reasonably related to any legitimate government interest,
and instead, [is] arbitrary and irrational.” /d. at 18. Having conceded that rational-basis review
applies, the Clinics are forced to contend that the rational-basis test is “not toothless.” Id. at 19.

The Clinics make a half-hearted attempt at claiming that they might in fact have a
fundamental right to operate their businesses—while assuring this Court that it “need not decide
this question.” Mot. at 17 n.12. Buried in this footnote, at the end of a long string of out-of-circuit
federal cases, is a “but see” citation to a Sixth Circuit decision. /d. This buried case is a landmine
for the Clinics. In this 2019 decision, the Sixth Circuit joined the Seventh Circuit in holding that
“abortion clinics lack a freestanding constitutional right to practice their trade.” Hodges, 917 F.3d
at 913 (quoting Planned Parenthood of Ind., Inc. v. Comm’r of Ind. State Dep’t of Health, 699
F.3d 962, 986-88 (7th Cir. 2012)); see also Teixeira v. Cty. of Alameda, 873 F.3d 670, 690 (9th
Cir. 2017) (en banc) (“Never has it been suggested . . . that if there were no burden on a woman’s
right to obtain an abortion, medical providers could nonetheless assert an independent right to
provide the service for pay.”). Accordingly, “‘[a]s long as the difference in treatment does not

unduly burden a woman’s right to obtain an abortion, the government is free to treat abortion

EMWomen's Surgical Ctr., P.S.C. v. Friedlander, 978 F.3d 418, 433 (6th Cir. 2020). Under the
controlling standard, a law regulating abortion is valid if (1) it is “‘reasonably related’ to a
legitimate state interest”; and (2) it does not “ha[ve] the ‘effect of placing a substantial obstacle in
the path of a woman seeking an abortion of a nonviable fetus.”” Id. at 433-34 (quoting June Med.
Servs., 140 S. Ct. at 2138 (Roberts, C.J., concurring in the judgment)); see also Hopkins v. Jegley,
968 F.3d 912, 915 (8th Cir. 2020) (per curiam); Little Rock Family Planning Servs. v. Rutledge,
984 F.3d 682, 687 n.2 (8th Cir. 2021).
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providers differently’ than other entities.” Hodges, 917 F.3d at 913 (quoting Planned Parenthood
of Ind., Inc., 699 F.3d at 988).

Under this Sixth Circuit case law and the Supreme Court’s holding in Box, the Clinics’
contentions regarding their own alleged substantive due process rights fail. The Clinics (at 18-19)
cite out-of-circuit federal cases regarding the inability to comply with a statute. These cases are
inapposite. As explained above, the Clinics cannot be prosecuted for not using forms that have
not yet been released or not complying with rules that have not yet been adopted. Moreover, as
discussed above, the Clinics have mischaracterized S.B. 27 as a “ban on all procedural abortions.”
Mot. at 11. Based on this incorrect assertion about the statute, the Clinics then proceed to argue
about what interests they might have in providing abortions. /d. at 18. Once again, the Clinics are
throwing punches at a straw man. S.B. 27 is a fetal-remains law similar to the one the U.S.
Supreme Court upheld in Box less than two years ago. The issue is whether Ohio’s fetal-remains
law passes the rational-basis test that the Clinics concede applies. See Mot. at 17-19. And Box
answers that in the affirmative. 139 S. Ct. at 1782.

D. The Clinics’ procedural due process claim fails immediately.

As explained above, the Clinics’ procedural due process claims fails first because Article
I, Section 16 is not self-executing—which means the Clinics lack a private cause of action under

state constitutional provisions.’

> The plaintiff in Logue v. Leis, 169 Ohio App.3d 356, 359, 2006-Ohio-5597, 9 5, 862 N.E.2d 900,
902 (1st Dist.), brought a due process claim under both federal and state constitutions—unlike the
Clinics here. To the extent Logue can be read as permitting Article I, Section 16 of the Ohio
Constitution as providing a private right of action, it conflicts with the vast weight of decisions
from Ohio appellate courts interpreting Ohio Supreme Court precedent to hold that Section 16 is
not self-executing. See supra Section II.A.
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Regardless, the procedural due process claim fails immediately on the merits. The Clinics’
procedural due process claim amounts to an assertion that the State Defendants have violated the
Clinics’ procedural due process rights by not promulgating rules and forms in advance of S.B. 27’s
effective date. The Clinics make this assertion despite the fact that S.B. 27 gives the Director of
the Department of Health three months after April 6 to develop and adopt rules necessary to
implement the statute, and despite the fact that the Clinics have not yet been deprived of anything.
R.C. § 3726.14. The procedural due process claim is groundless.

1. The Clinics do not have a freestanding right to perform abortions.

The Clinics’ argument about their economic right to provide abortion services misses the
mark for two reasons. First, as the Sixth Circuit recently held, “[t]he Supreme Court has never
identified a freestanding right to perform abortions. To the contrary, it has indicated that there is
no such thing.” Hodges, 917 F.3d at 912. Here, any effect on the Clinics’ business as a result of
compliance with S.B. 27 would be incidental to the State’s “legitimate interest in proper disposal
of fetal remains.” Box, 139 S. Ct. at 1782. So the Clinics are legally wrong to frame their business-
related procedural due process claim as a freestanding economic privilege. And the Clinics are
factually wrong because S.B. 27 is not a “ban” on providing abortion services. Thus, the case law
they cite (at 20-21) is inapt because S.B. 27 is not about shuttering abortion clinics. Any cessation
of business on April 6, 2021, would be self-inflicted economic disruption based on an obvious
misreading of Ohio’s fetal-remains statute, which gives the Director of the Department of Health
three months from April 6 to develop and adopt rules necessary to implement the statute.

2. The Clinics’ claim about potential business disruption fails because S.B.
27 is not a “ban” on procedural abortions.

The Clinics’ Motion strains at credulity when it argues that the Clinics have been deprived

of alleged economic rights. The Clinics have been deprived of nothing. The Clinics’ own cited
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cases underscore this point. Am. Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 119 S.Ct. 977,
L.Ed.2d 130 (1999), which the Clinics cite at page 20 of their Motion, holds that: “[t]he first
inquiry in every due process challenge is whether the plaintiff has been deprived of a protected
interest in ‘property’ or ‘liberty.”” Id. at 59 (emphasis added) (citing U.S. Const. amend. XIV).
“Only after finding the deprivation of a protected interest do[es] [the Court] look to see if the
State’s procedures comport with due process.” Id. at 332 (emphasis added).

Here, the Clinics have as yet been deprived of nothing. They simply complain about having
less certainty than they would prefer to have while awaiting implementation of S.B. 27. Mot. at
22-23. But the Clinics cannot show any protected property or liberty interest in a specific level of
subjective comfort regarding the potential effects of a law that has yet to go into effect and be fully
implemented. The Clinics cite no case law for the idea that an agency violates procedural due
process by not promulgating rules pursuant to a statute in advance of the statute’s effective date—
when the statute itself gives the agency three months after the effective date to develop and adopt
rules implementing the statue. See R.C. § 3726.14. And the two cases the Clinics do cite (at 23)
are factually irrelevant. There is no order here for the Clinics to “cease operations,” nor are the
Clinics being forced to “cease provision of abortion.” Mot. at 23 (citing Women’s Med.
Professional Corp. v. Baird, 438 F.3d 595, 611 (6th Cir. 2006); Planned Parenthood Southwest
Ohio Region v. Hodges, 138 F. Supp. 3d 948, 954 (S.D. Ohio 2015)).

3. The Clinics cannot credibly contend that they have been deprived of a
protected interest without due process.

Because the Clinics have not been deprived of any protected property or liberty interest,
there is no lack of process, so this part of the procedural due process claim necessarily fails. This
Court need not reach the issue. See Club Italia Soccer & Sports Org., Inc. v. Charter Twp. of

Shelby, 470 F.3d 286, 297 (6th Cir. 2006) (“Since Plaintiff is unable to allege that it was deprived
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of a liberty or property interest protected by the Due Process Clause, we need not reach the
question of whether the plaintiff was afforded the requisite procedural due process.”), overruled
in part on other grounds. And on the merits, the Clinics have no procedural due process right to
compel the State Defendants to provide affirmative assurances regarding not-yet-released rules or
forms. ¢

III. A Preliminary Injunction Is Unnecessary Because the Clinics Have Not Produced
Any Evidence To Show That They Will Suffer an Irreparable Injury.

In addition to the inability to demonstrate a substantial likelihood of success on the merits,
the Clinics cannot demonstrate that they will suffer an irreparable injury without injunctive relief.
The Clinics must demonstrate—by clear and convincing evidence—that they will suffer
irreparable injury or harm if the requested injunctive relief is denied. Paige, 2013-Ohio-4713, ¢
65. If the Clinics cannot establish irreparable harm by clear and convincing evidence, the court
“need not consider the remainder of the elements.” [Intralot, 2018-Ohio-3873, § 47; see Aero
Fulfillment Servs., 2007-Ohio-174, 9 23, 41 (affirming trial court’s denial of injunctive relief
where plaintiff failed to establish irreparable harm). The Clinics have asserted various possible
harms, but they have not shown that they will suffer irreparable injury. In fact, there is corrective
relief available at a later date, in the ordinary course of litigation, that would weigh against a claim
of irreparable harm. As discussed more fully below, the Clinics fail to show that they will suffer
an irreparable injury if the court does not preliminarily enjoin the State Defendants.

The Clinics argue that “without relief from this Court, [they] will have to cease providing

procedural abortions to their patients, or otherwise face severe penalties,” and that “Plaintiffs and

® Once again, because the Clinics mischaracterize S.B. 27, their cited case law is irrelevant. S.B.
27 does not “impose[] new requirements on Plaintiffs with no opportunity or ability to comply.”
Mot. at 24. Thus, case law regarding the “immediate shut-down of [an] abortion provider’s
practice” is irrelevant. See id. (citing Baird, 438 F.3d at 611-13).
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their physicians will thus be forced to stop all procedural abortions in Ohio beginning on April 6,
absent an injunction from this Court.” Mot. at 24, 11. These claims are speculative at best. The
Clinics have provided no evidence that what they assert will occur, especially given the fact that
S.B. 27 states that “[n]ot later than ninety days after the effective date of this section, the director
of health, in accordance with Chapter 119[] of the Revised Code, shall adopt rules necessary to
carry out sections 3726.01 to 3726.13 of the Revised Code.” R.C. § 3726.14.

A. Alleged potential civil penalties are not implicated here because enforcement

of the challenged provisions cannot occur until rules or forms have been
adopted.

The Clinics concede that “SB27 suspends criminal penalties until [the Department of
Health] has adopted rules,” but then go on to list various potential civil and other penalties that the
Clinics say they fear could be imposed. Mot. at 8. As a matter of law, the alleged potential civil
penalties or disciplinary actions fail to establish irreparable harm because the General Assembly
has not given the Department of Health the authority to enforce the challenged provisions of S.B.
27 until rules or forms have been adopted. See R.C. § 3726.14. Thus, the Clinics miss the mark
when they list various civil penalties that they assert could potentially arise based on the challenged
statutory provisions. For example, the Clinics allege concern that a physician performing an
abortion “could be” subject to disciplinary action if she does not first obtain written certification
that the patient has received the “notification form (and consent form, if applicable.” Mot. at 8
(emphases added). This contention highlights the fundamental flaw in the Clinics’ irreparable-
harm arguments. Until rules or forms have been adopted, the Department of Health lacks the
authority to enforce the challenged provisions against the Clinics. And as a matter of law, the
Clinics cannot be prosecuted for failing to use notification or consent forms that have not yet been

released. The Clinics’ entire theory of irreparable harm rests on a false premise.
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B. The Clinics have offered only conclusory, speculative, and hypothetical
theories of irreparable harm—not clear and convincing evidence.

In an action for injunctive relief, the moving party “must do more than make a conclusory
allegation of the threat of harm.” Aero Fulfillment Servs., 2007-Ohio-174, § 26. Rather, the
movant must present clear and convincing evidence of irreparable harm. Paige, 2013-Ohio-4713,
9 65. “Merely concluding that irreparable harm will result is not sufficient—the law does not
recognize an injunction by accusation.” Aero Fulfillment Servs., 2007-Ohio-174, 9 27.

The Clinics’ assertions of irreparable harm all rest on the faulty premise that on April 6,
2021, the Clinics will somehow be forced to stop performing procedural abortions based on the
absence of rules or forms. As a matter of law and based on the plain text of S.B. 27, these assertions
fall flat. The Clinics have not shown and cannot show that they will be civilly prosecuted for not
complying with rules not yet adopted and forms not yet released. Mere fear of what could happen
on April 6, 2021, does not equate to irreparable harm. See Bertec Corp. v. Sparta Sofiware Corp.,
S.D. Ohio No. 2:19-CV-04623, 2019 U.S. Dist. LEXIS 222481, at *20 (Dec. 27, 2019)
(“Testimony from a witness for the plaintiff that is conjectural and only based on the plaintiff’s
‘fears’ of what might happen is insufficient to establish irreparable harm.”).

The Clinics’ affidavits are speculative and conclusory. As discussed above, the Clinics’
list of potential civil penalties in their brief and affidavits starts from the false premise that the
Clinics must cease providing all procedural abortions on April 6 because they do not yet know
what forthcoming rules and forms will say at a future time. Mot. at 8-9. In Sharon Liner’s affidavit
supporting the Clinics’ Motion, Liner states: “I and others at PPSWO credibly fear being penalized
if we continue to provide procedural abortions after SB 27 takes effect.”” Mot. Exh. 1, 7. She
also states that “my colleagues and I simply cannot risk the severe penalties that would apply to

those who violate the law.” Id. § 27. Although Liner attests to these concerns, there is no evidence
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as to what penalty will in fact occur once S.B. 27 takes effect. There is no direct evidence that
Liner will have any sort of penalty lodged against her or what she will be penalized for doing.
Although she may well be sincere in her concerns, this does not equate to irreparable harm.

Also included in the Clinics’ Exhibits is the affidavit of President and Chief Executive
Officer of Planned Parenthood of Greater Ohio (“PPGOH”), Iris E. Harvey. Harvey attests in her
affidavit that “PPGOH staff credibly fear being penalized if they continue to provide procedural
abortions after SB 27 takes effect.” Mot. Exh. 2, § 6. Again, there is no evidence offered as to
what the penalty would be, and how specific individuals would be harmed. Similarly, Executive
Director of Preterm-Cleveland (‘“Preterm”) Chrisse France’s affidavit states there is concern for
Preterm’s viability as an abortion provider because S.B. 27 may have a financial toll on the entity.
Id. 9] 24. But a monetary claim will not support a finding of irreparable harm. See Aero Fulfillment
Servs., 2007-Ohio-174, § 27 (“[T]The movant must make some showing as to why the harm cannot
be remedied through compensatory damages.”); Kyrkos v. Superior Bev. Group, Ltd., 83" Dist.
Cuyahoga No. 99444, 2013-Ohi0-4597, q 16 (“[H]arm or a threat of harm is not irreparable if
monetary damages can serve as an adequate remedy.”).

Finally, since the Clinics will not have to stop providing procedural abortions in advance
of rules or forms being adopted, there will be no damage to their reputation in the community. As
discussed above, S.B. 27 requires that the Department of Health promulgate rules and forms
necessary to implement the challenged statutory provisions. More importantly, damage to
reputation does not afford a basis for a finding of irreparable injury sufficient for preliminary
injunctive relief. Sampson v. Murray, 415 U.S. 61, 91-92, 94 S.Ct. 937, 39 L.Ed.2d 166 (1974)
(“Assuming for the purpose of discussion that respondent . . . had supported the claim that her

reputation would be damaged as a result of the challenged agency action, we think the showing
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falls far short of the type of irreparable injury which is a necessary predicate to the issuance of a
temporary injunction in this type of case.”).

IV. A Preliminary Injunction Against the State Defendants Will Harm Third Parties and
Would Not Serve the Public’s Interest.

The Clinics complain about a lack of clarity—but the very injunctive relief they seek would
likely put a roadblock in the path of clarifying and implementing S.B. 27. If the Clinics are truly
seeking clarification and guidance from the State Defendants on the requirements of S.B. 27,
enjoining the State Defendants will be contrary to what they seek. And it will harm the public by
preventing the proper implementation of a state statute intended to provide for the disposition of
fetal remains.

“Any time a State is enjoined by a court from effectuating statutes enacted by
representatives of its people, it suffers a form of irreparable injury.” Maryland v. King, 567 U.S.
1301, 133 S. Ct. 1, 3, 183 L.Ed.2d 667 (2012) (Roberts, C.J., in chambers). As the Supreme Court
has already stated in upholding a state fetal-remains law similar to Ohio’s, “a State has a legitimate
interest in proper disposal of fetal remains.” Box, 139 S. Ct. at 1782. If the State is enjoined here,
it in turn would harm the public’s best interest, because the best interest here is that of the citizens
in Ohio, as set forth by the legislation of its elected representatives.

CONCLUSION

For the foregoing reasons, the Clinics’ Motion for Preliminary Injunction should be denied.

Respectfully submitted,
DAVE YOST
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