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MR. KISOR: Right.

THE COURT: And even though you're not the office
of legal counsel at the DoD, can you --

MR. KISOR: I am not, yes.

THE COURT: You're not issuing the guidance. Can
you articulate in three sentences or less how you can say
what you say in light of the statute which has the word "or"
and in light of the CFR which couldn't be clearer, 8 CFR
329.2(a)? And then on top of it, if you look at the Federal
Register -- which you were kind enough to give me,
attachment five to Mr. Renaud's affidavit, in view of this
evidence, what could you possibly argue that a person has to
have active duty status?

MR. KISOR: So that is exactly what's being
discussed now. And the reason that this is being discussed
now is because the Department of Defense and USCIS disagreed
as to an interpretation of that statute. It is the province
of USCIS to interpret the Immigration and Nationality Act
which is what is Title 8 and which leads to CFRs under Title
8.

And this is -- as your Honor knows, this is
relatively common throughout the government for one agency
to have a different interpretation of a statute than another
agency. And the process by which the general counsel's

offices for these various agencies -- and I'm thinking of






