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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

American Civil Liberties Union
of New Jersey,

Plaintiff,

Case No. 11-Cv-2553 (ES)
V. (CLW)

Federal Bureau of
Investigation, et al.

Defendants.

PLAINTIFF’S CROSS-MOTION FOR PARTIAL, SUMMARY JUDGMENT
AS TO DEFENDANTS’ FEBRUARY 22, 2012 RELEASE

Pursuant to Rule 56 of the Federal Rules of Civil
Procedure, Plaintiff in the above-captioned action respectfully
moves the Court to enter partial summary Jjudgment in its favor
on the claims discussed in the Reply Memorandum in Support of
Plaintiff’s Cross-Motion for Summary Judgment and Opposition and
Cross-Motion for Partial Summary Judgment as to Defendants’
February 22, 2012 Release which accompanies this motion.

This lawsuit concerns a Freedom of Information Act (“FOIA”)
request Plaintiff submitted on July 27, 2010 to the Federal
Bureau of Investigation’s New Jersey offices. Plaintiff seeks
the disclosure of information concerning the FBI’s
implementation of its authority under the 2008 Domestic

Investigations and Operations Guide to collect, analyze, and map
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local communities’ racial and ethnic information in
investigations. This motion for partial summary judgment
pertains to the FBI’s failure to adequately justify withholding
information responsive to Plaintiff’s FOIA request from the
document partially released to Plaintiff on February 22, 2012.
There are no genuine issues of material fact in dispute. For
the reasons stated in the accompanying Reply Memorandum in
Support of Plaintiff’s Cross-Motion for Partial Summary Judgment
and Opposition and Cross-Motion for Partial Summary Judgment as
to Defendants’ February 22, 2012 Release, and supported by the
accompanying Second Declaration of Nusrat J. Choudhury and
attached exhibits, Plaintiff is entitled to judgment as a matter

of law on these claims.

Respectfully Submitted,

e )./

Nusrat J. Chq»ﬂhdf?

Hina Shamsi

American Civil Liberties Union
Foundation

125 Broad Street, 18th Floor
New York, NY 10004

Phone: 212-549-2500
nchoudhurylaclu.org
hshamsiQaclu.org

Jeanne Locicero
American Civil Liberties Union
Foundation

of New Jersey
89 Market Street, 7th Floor
Newark, NJ 07102
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Phone: 973-854-1715
jlocicero@aclu-nj.org

Attorneys for Plaintiff

April 2, 2012
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| NTRODUCTI ON

This Freedom of Information Act (“FOA”) |awsuit seeks to
determ ne whether the Federal Bureau of Investigation (“FBI”") is
using New Jersey conmmunities’ racial and ethnic information to
conduct investigations in violation of fundamental civil rights
and civil liberties. The FBI's use of such information has been
a cause for serious concern since the Departnment of Justice's
2008 Donestic Investigations and Operations CGuide (“D OG)
granted the FBI two sweeping authorities: the power to coll ect
and map | ocal conmunities’ racial and ethnic information, and
the power to open suspicionless “assessnment” investigations
wi t hout objective evidence of actual m sconduct. Taken
together, these authorities could result in inproper and
unl awful investigations based on racial and ethnic profiling of
communities and groups with little or no suspicion of
wr ongdoi ng.

Recent reports indicate that the New York Police Departnent
(“NYPD’) engaged in discrimnatory religious and national origin
profiling when it mapped and created dossiers on New Jersey
Musl i ms’ places of work and worship w thout any suspicion of
crimnal activity. Adam Goldnman & Matt Apuzzo, NYPD Built
Secret Files on Mosques Qutside NY, Assoc. Press, Feb. 22, 2012,
http://bit.ly/HgeBPt. Those revelations resulted in public

outrage and calls for investigation and reform Adam Gol dnman &
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Matt Apuzzo, Newark Mayor Seeks Probe of NYPD Muslim Spying,
Assoc. Press, Feb. 23, 2012, http://bit.ly/ HQezNu; NJ Musli ns,
Oficials D scussed NYPD Surveillance, Assoc. Press, Mr. 3,
2012, http://cbsn.ws/H HGf. The public has a right to know
whether the FBlI is using its DIOG authorities to engage in
simlar msconduct.

In response to Plaintiff’s FO A Request, Defendants have
failed to denonstrate that they conducted an adequate search for
responsi ve docunents both because they fail to present
sufficiently detailed affidavits describing search procedures,
and because evidence in the record raises significant doubt as
to the adequacy of the searches. Plaintiff therefore nerits
sumary judgnent on the search cl aim

Def endants also fail to carry their burden to show that
t hey have disclosed all non-exenpt and segregable information
fromeither 17 docunents withheld in full or fromtheir recent
February 22, 2012 partial release. Plaintiff has nmade clear
that it seeks only a narrow category of information in these
docunents: racial and ethnic information that is already
publicly available fromcensus data and ot her denographic
informati on sources. Defendants concede that the docunents
wi thheld in full contain such information, yet refuse to segregate

and disclose it. They fail, however, to support their claimthat this

public source information is so intermngled with exenpt information
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in the docunments as to be exenpt fromdisclosure itself with the
factual showing required by Third Crcuit aw. Defendants also fail
to shield this information from di scl osure through reliance on FO A
Exenption 7A, because they do not show that rel ease of the narrow
category of information Plaintiff seeks is reasonably likely to
harm an ongoi ng enf orcenent proceedi ng.

Finally, the briefing to date nmakes clear that the parties
proposed process for this Court to resolve Defendants’ reliance,
if any, on the FO A s exclusion provision, 5 U S. C. 8§ 552(c)
(“Section 552(c)”) does not permt meaningful judicial review
and public access to judicial opinions. Plaintiff therefore
proposes a process for adjudicating the Section 552(c) issue in
this case that will avoid such negative consequences.

Accordingly, Plaintiff respectfully requests that the
Court: 1) order Defendants to conduct a thorough search for al
responsi ve records and to provide an affidavit describing in
detail the steps taken to search for responsive records; 2)
review in canera the docunents withheld in full to determ ne
what segregabl e, non-exenpt material exists; 3) reviewin canera
the February 22, 2012 rel ease to determ ne what segregable, non-
exenpt material exists, and 4) adopt Plaintiffs proposed
procedure for adjudicating the Section 552(c) issue in this case

as descri bed bel ow.
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FACTUAL BACKGROUND AND PROCEDURAL POSTURE

The factual background and procedural posture of this case
is set forth in Plaintiff’s January 20, 2012 brief. Mm in
Supp. of Pl.’s Cross-Mot. for Partial Summ J. and in Cpp’'n to
Defs.” Mot. for Summ J., ECF No. 21 (Jan. 20, 2012) (“Pl.’s
Qpp. "), 3-8.

Since that filing, on February 22, 2012, nore than seven
months after the final rel ease of docunents responsive to
Plaintiff’s FO A Request, Defendants rel eased a partially
redact ed si x-page El ectroni c Conmuni cation (“EC’)fromthe Newark
Field Ofice. The EC docunents and authori zes the opening of a
Type 4 Domain Assessnent, an FBI investigative activity to
“[o]btain information to informor facilitate intelligence
anal ysis and planning.” Second Suppl enental Decl. of David M
Hardy, ECF No. 26-2 (Mar. 16, 2012) (“Second Supp. Hardy
Decl.”), Ex. A Defendants withheld information fromthe EC
under Exenptions 6, 7A, 7C, and 7E. On March 16, 2012,

Def endants noved for summary judgnent as to the w thhol di ngs.

Plaintiff files this brief inreply to its cross-notion for
partial summary judgnent on clainms chall engi ng Def endants’
failure to adequately search for responsive records and their
i nproper withhol ding of information from seventeen docunents
withheld in full. Plaintiff also cross-noves for partial

sumary judgnent on cl ai nms chal |l engi ng Def endants’ i nproper

4



Case 2:11-cv-02553-ES -CLW Document 27-1 Filed 04/02/12 Page 10 of 43 PagelD: 1022

wi t hhol di ng of information under Exenptions 7A and 7E fromthe
February 22, 2012 rel ease.?
ARGUMENT

1) Def endants Have Not Denobnstrated that the FBI Conducted an
Adequat e Search

Plaintiff nmerits summary judgnent on its search claimfor
two i ndependent reasons: first, Defendants’ subm ssions
explaining the FBI's search continue to provide insufficient
detail; and second, the FBI's search nmethods as described on the
face of Defendants’ decl arations were inadequate.

1. Although tw ce suppl enented, Defendants’ declarations
fail to provide sufficient detail to allow Plaintiff to properly
chal l enge, and the Court to assess, the adequacy of Defendants’
searches because they do not sufficiently describe how any of
the offices instructed to search for responsive docunents
responded to those instructions. The Suppl enental Hardy
Decl aration explains for the first time that the FB
Records/ I nformation D ssem nation Section (“RIDS”) directed
subdi visions of three offices at FBlI headquarters to search
“dat abase systens” and “paper or manual files” for |egal
menor anda and policy and gui dance docunents responsive to

Plaintiff’s Request. See Supplenental Decl. of David M Hardy,

L' Plaintiff does not chall enge Defendants withhol di ng of
information fromthe EC under Exenptions 6 or 7C.
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ECF No. 22-1 (Feb. 10, 2012) (“Supp. Hardy Decl.”), 171 5, 11-12,

17. Although the Suppl enental Hardy Declaration states that

these offices sent “an all-enployee email” directing searches,

it does not describe any of the steps the offices took to search

dat abases or paper files. 1d. at 47 11, 16. None of

Def endants’ decl arations descri be which el ectronic databases

were searched or how, what search ternms were used, or how

el ectronic records were otherw se searched. Defendants’ failure

to provide this information does not neet the FOA s

requi renents. See Weisberg v. U S. Dep’'t of Justice, 627 F.2d

365, 371 (D.C. GCr. 1980) (adequate affidavit indicates which

files were searched); Qglesby v. US. Dep’'t of Arny, 920 F.2d

57, 68 (D.C. Gr. 1990) (a “reasonably detailed affidavit”

concerning an agency’s search for responsive information wl|

“set[] forth the search terns and the type of search perforned’

on el ectroni c databases); see e.g., Negley v. FBI, 658 F. Supp.

2d 50, 60 (D.D.C. 2009) (agency’'s failure to describe the search

terms used “plainly violates” the rule set forth in Qgl eshy).
The Hardy decl arations’ description of the Newark Field

O fice's search suffers fromthe sanme deficiency. Although

Def endants’ submi ssions explain that the Newark Field Ofice

devoted two hours to searching for responsive records and sent

an “email canvass for the requested material,” they still do not

descri be any of the steps taken during the two-hour search,

6
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i ncl udi ng which electronic or paper file systens were searched,
how t he searches were conducted, or what search terns, if any,
were used to search databases. Supp. Hardy Decl. § 20. Wthout
such information, neither Plaintiff nor the Court can determ ne
whet her the search was reasonabl e or whether additional searches
woul d be burdensone. See Church of Scientology of Cal. v. IRS
792 F.2d 146, 151 (D.C. Cir. 1986) (“Summary judgnent

woul d require an affidavit reciting facts which enable the
District Court to satisfy itself that all appropriate files have
been searched, i.e., that further searches would be unreasonably
burdensone.”); Wisberg, 627 F.2d at 371 (agency affidavit nust
reflect a systematic approach to docunent |ocation in order to
enabl e requester to chall enge search procedures).

2. The FBI's search was al so i nadequat e because the net hods
it enployed, as described in Defendants’ declarations, were not
reasonably calculated to retrieve either the | egal nenoranda and
policy docunents, or certain types of field office records
identified in the Request.

Plaintiff seeks five categories of |egal nenoranda and
policy docunents concerning the types of racial and ethnic
information that the FBI may collect and use under the DI OG
Decl aration of David M Hardy, ECF No. 20-2 (Dec. 12, 2011)
(“Hardy Decl.”), Ex. A at 2-4 (categories 1, 3, 5, 7, 9).

Def endants’ declarations fail to show that the search adequately
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captured these records. The Newark Field Ofice stated that it
had searched for |egal nenoranda and policy docunents by
conducting “a diligent search of intelligence products and
maps.” Supp. Hardy Decl. Y 17, 20 (enphasis added). But a
search for |egal nenoranda and policy docunents anobngst
“intelligence products or maps” is not “reasonably calculated to
uncover all docunents” and is inadequate under the FO A
Weisberg v. U S. Dep’'t of Justice, 705 F.2d 1344, 1350-52 (D.C
Cir. 1983).°2

Plaintiff also requested field office records that were
i kely generated through Domai n Managenent intelligence
activities and/or involve the use of the Geospatial Intelligence
(GEQ NT) program See Pl.’s Opp. 16-17. Defendants fail to
descri be a search that reasonably enconpassed field office
records concerning Donmai n Managenent because they do not show
that the Newark Field Ofice actually searched the electronic or

paper files storing the 800 series files that Defendants

2 Plaintiff directed the Request to the field office and its
resi dent agenci es because they necessarily retain |legal, policy
and training docunents guiding their collection and use of New
Jersey comunities’ racial and ethnic information pursuant to
the DIOG  That conponents of the Directorate of Intelligence
and Director’s Ofice searched for, and rel eased, a handful of
trai ning and policy docunments does not cure the inadequacy in
the Field Ofice’' s search for these records. Courts have nmade
clear that the adequacy of a search is determned not by its
results, but by the agency’ s nethods. lturralde v. Conptroller
of Currency, 315 F.3d 311, 315 (D.C. Gr. 2003).
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acknow edge correspond to this intelligence program
notw thstanding RIDS instruction to include such files in the
search. Supp. Hardy Decl. ¥ 19 n.1. Simlarly Defendants’
decl arations do not show that either the Directorate of
Intelligence or the Newark Field O fice searched | ocations where
responsive field office GEO NT programrecords in their
possession are stored.® Neither the Defendants’ asserted |ack of
bad faith, nor the possibility that aspects of the search may
have been reasonabl e cures the inadequacies resulting from
search nmethods that were not reasonably calculated to retrieve
responsi ve records. See Neugent v. U S. Dep't of the Interior,
640 F.2d 386, 389-90 (D.C. Cir. 1981) (remanding for order
requiring further searches where material questions of fact
exi sted as to adequacy of search, despite agency’s good faith or
the possibility that aspects of search were extensive).

For these reasons, Defendants do not nmerit summary judgnent
on the search claim and this Court should order Defendants to
conduct a thorough and expeditious search for responsive records

and to submt a detailed affidavit describing the search

3 Wil e Defendants assert that the Directorate of Intelligence is
the nost |ogical place for GEQO NT records, the field office al so
i kely possesses them The DIOG permts field offices to use
raci al and et hni c denographic information in intelligence and
threat anal ysis and the GEQ NT program specifically invol ves

anal ysi s of “denographi cs” for such purposes. See Pl.’s Qpp.
16-17.
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1) Defendants Fail to Justify their Refusal to Segregate and
Di scl ose Non- Exenpt | nformation From Docunents Wthheld In
Ful | .

Def endants’ withholding in full of Domain Intelligence
Notes (“DINs”) 1-8 and 10-11, the 2009 Newark Annual Baseline
Assessnent (“Baseline Assessnent”), the Domain Program
Managenent El ectroni ¢ Conmuni cation nenorializing the 2009
Newar k Annual Basel i ne Assessnent (“Domain Program Managenent
EC’), and five nmaps cannot be sustained because their
declarations fail to denonstrate that all reasonably segregable
i nformati on has been disclosed. The parties do not dispute that
Def endant s have descri bed the agency’s process for naking
segregation determnations in this case. See Pl.’s Opp. 24-25;
Defs.” Reply in Supp. of Mdt. for Sutmm J. and Opp’'n to Pl.’s
Cross-Mt. for Partial Summ J., ECF No. 22 (Feb. 10, 2010)
(“Defs.” Reply”), 11-12. They di sagree, however, about whether
Def endants have provided the factual explanation necessary to
support their refusal to segregate and di scl ose non-exenpt
information fromthe docunents withheld in full. Even as
suppl enment ed, however, Defendants’ declarations renmain
insufficient to discharge their segregability burden under the

FO A

10
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A This Court Should Conduct In Canera Review of the
Wt hhel d Docunents.

Al t hough courts typically accord “substantial weight” to
government declarations in national security-related FO A cases,
that deference is due only when the governnment’s affidavits
“contain reasonable specificity of detail rather than nerely
conclusory statenents, and if they are not called into question
by contradictory evidence in the record.” Gardels v. CIA 689
F.2d 1100, 1105 (D.C. Gr. 1982); see also Goldberg v. U S
Dep’'t of State, 818 F.2d 71, 77 (D.C. Gr. 1987) (even in the
national -security context, courts nust not “relinquish[] their
i ndependent responsibility” to review an agency’ s w t hhol di ngs);
Campbell v. U S. Dep’'t of Justice, 164 F.3d 20, 30 (D.C. Cr
1998) (“[ Dl eference is not equivalent to acquiescence . . . .").

The Hardy declarations do not nerit this deference because
they fail to provide the “factual recitation” necessary to
justify the FBlI's wi thhol ding of the publicly-avail able
information contained in the docunents, as explained in detai
in Section Il11(B). Abdelfattah v. U S. Dep’'t of Honel and Sec.,

488 F.3d 178, 187 (3d Cir. 2007); Pl.’'s Opp. 24-25.% This case is

* Defendants’ recent declassification of a map previously

wi t hhel d under Exenption 1 and rel ease of public information
froma training slide previously w thheld under Exenption 7E
further calls the Hardy declarations into question by
denonstrating that the FBI inproperly used its authority to
classify information and to apply FOA in the course of this

11
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therefore one in which “in canera inspection is needed in order
to make a responsi bl e de novo determ nation” as to whet her

Def endant s have di scharged their segregability burden. Ray v.
Turner, 587 F.2d 1187, 1195 (D.C. GCr. 1978) (per curiam
Patterson v. FBI, 705 F. Supp. 1033, 1040 (D.N.J. 1989) (where
agency declaration is “unduly vague,” in canera reviewis “the
best neans avail able to render substantial justice to
plaintiff's clains” while protecting |egitimte governnent
interests); see 5 U.S.C. § 552(a)(4)(B).°

B. Def endants Decl arations Do Not Justify the Wthhol di ng
of Publicly-Avail able I nformation.

Def endants concede that the wi thheld docunents contain
publicly-available information, Hardy Decl. § 32, but claimthat
such information is either exenpt or so inextricably intertw ned
with exenpt information that disclosure would conpron se
national security and ongoing investigations. Defs.’” Reply 9-11.
Yet, none of Defendants’ four overarching points or docunent-
specific assertions show that they have net their burden under

the FOA Plaintiff addresses and refutes each argunment in turn

litigation. See Supp. Hardy Decl. § 19 n.1; Defs.’ Reply 29

n.S.

°> Because no nore than seventeen fully redacted docunents and one
partially redacted docunent are at issue in this case, judicial
econony also strongly favors in canera review in order to test
the credibility of the governnment’s assertions and provide a

reviewing court with a proper record on appeal. See Spirko v.
U S. Postal Serv., 147 F.3d 992, 996 (D.C. 1998) (“in canera
i nspection may be particularly appropriate . . . when the nunber

of withheld docunents is relatively small”).

12
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1. Defendants’ contention that they may wi thhol d publicly-
avai l abl e informati on under Exenption 7A because it wll
interfere with ongoing and prospective investigations, Defs.
Reply 12-13, 17-18, is prem sed on two flawed assertions: 1) a
factually unsupported claimthat public source information is
inextricably intertwined with exenpt information in the
docunents, and 2) an unreasonabl e concl usion that disclosure of
publicly-avail abl e denographic information will cause harm

First, Defendants do not factually support their assertion
that public source information is “inextricably intertw ned” and
“intermngled” wth exenpt investigatory data in the docunents.
Defs.’” Reply 12-13; Hardy Decl. Y 32. For many docunents, the
Hardy decl arations fail to describe how much of the docunent
consi sts of public source information or how that information is
di spersed. Hardy Decl. § 40 at 33-34, 36-38, 39-40, 44-50
(failing to provide necessary detail for DINs 1, 3, 5, 8, 10,
and 11, Baseline Assessnent, and Domai n Program Managenent EC)
Supp. Hardy Decl. 1Y 25-31 (sane for Baseline Assessnent); id.
at 32 (sane for Domain Program Managenent EC). Such
descriptions do not provide the factual recitation required by
the FO A See Abdel fattah, 488 F.3d at 187 (affidavit nust
descri be “what proportion of the information in a docunent is
non- exenpt and how that material is dispersed throughout the

docunent” to support refusal to segregate and di scl ose); see

13
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also Davin v. U S. Dep't of Justice, 60 F.3d 1043, 1052 (3d Cr
1995). Indeed, for four DINs withheld in full, Defendants’
subm ssi ons explain that one-to-two page “background” sections
of these twenty-plus page docunents contain “population[]”

i nformati on, suggesting that census data and denographics coul d
reasonably be segregated and di scl osed wi t hout undue burden or
causing harm Hardy Decl. § 40 at 35-36, 38-39, 41-44
(describing DINs 2, 4, 6, and 7).

Second, as a result, Defendants declarations fail to show
how di scl osure of the publicly-available information sought by
Plaintiff is reasonably |likely to harm an ongoi ng enforcenent
proceedi ng as Exenption 7A requires. See Canpbell v. Dep’'t of
Health & Human Servs., 682 F.2d 256, 259 (D.C. G r. 1982)
(“[T] he governnent nust show, by nore than conclusory statenent,
how particul ar kinds of investigatory records would interfere
with a pendi ng enforcenent proceeding.”) (enphasis added).

Def endants’ decl arati ons do not expl ain how w t hhol di ng
publicly-avail abl e census information that delineates or maps
New Jersey’s conmunities by race, ethnicity or national origin
would tip off specific investigation targets. Presumably, the
New Jersey FBI is targeting individuals or groups for

i nvestigation based on suspicion of wongful conduct and not
just on race, ethnicity, or national origin. It is indicia of

that wongful conduct rather than race, ethnicity or national

14
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origin information that would tip the target off, and Plaintiff
does not seek any conduct-based information. Even if the FBI is
i nstead targeting individuals or groups for investigation based
on race, ethnicity or national origin, disclosure of that
information would not tip off any particular individual; it
woul d only indicate that a particular racial, ethnic or national
origin group is being subjected to closer scrutiny—precisely the
kind of information that Defendants shoul d segregate and that
the New Jersey public has a right to know.

| ndeed the FBI has disclosed the opening of suspicionless
“domai n assessnent” investigations of racial and ethnic
comunities in response to simlar FOA requests.® See, e.g.
Decl aration of Nusrat J. Choudhury, ECF No. 21-2 (Jan. 20, 2012)
(“ Choudhury Decl.”), Ex. K (FBI docunent seeking authority to
open investigation into Mchigan’s M ddl e-Eastern and Miuslim
popul ation); id. at Ex. D (FBI document opening investigation

into San Francisco’ s Chinese and Russian popul ations).’

® “Assessnents” are suspicionless investigations because they do
not require objective information suggesting the possibility of
m sconduct, but only an FBlI agent’s subjective determ nation
that he or she is acting with an authori zed purpose to prevent
crinme or a threat to national security. U S. Dep’'t of Justice,
The Attorney Ceneral’s Guidelines for Donmestic FBI Operations 17
(2008), http://ww. justice.gov/ag/readi ngroom gui del i nes. pdf.

" See also American CGivil Liberties Union, Eye on the FBI: The
FBI is Engaged in Unconstitutional Racial Profiling and Raci al
“Mappi ng” (Cct. 20, 2011),

http://ww. aclu.org/files/assets/aclu_eye on_the fbi_alert_ -
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2. Defendants’ contention that the FBI has not waived
exenptions applicable to public source information under the

doctrine of public domain waiver msses the point. Defs.’ Reply
13-14. Plaintiff does not argue that Defendants have waived

ot herwi se valid exenptions over publicly available census data
and denographic informati on—this information is undeniably and
“truly public” and is not exenpt from disclosure. Cottone v.
Reno, 193 F.3d 550, 554 (D.C. Cir. 1999) (public domain waiver
doctrine applies when information that would be protected by “an
ot herw se valid exenption” has been “disclosed and preserved in
a permanent public record”); cf. Students Agai nst Genocide v.
Dep’t of State, 257 F.3d 828, 835 (D.C. Gir. 2001) (FO A
requesters invoking public domain waiver doctrine conceded that
requested records were initially classified and exenpt).?®

Def endants’ public donain wai ver argunment thus collapses into

their third claim that the FBlI's use of census data and

_fbi _engaged_in_unconstitutional _racial_profiling_and_racial _map
pi ng_0. pdf.

8 For exanple, the online 2010 Census Denpgraphic Profile Table
and the 2010 Census Denographic Profile for New Jersey show t hat
data on race and Hi spanic or Latino origin for all county
subdi vi si ons, school districts, zip code tabulation areas, and
ot her geographic areas down to the census tract |level in New
Jersey is publicly-avail able, non-exenpt information. See
Choudhury Decl. Ex. B (2010 Census Redistricting Data (Public
Law 94 171) Summary File: Race, U.S. Census Bureau (2010)); 2010
Census Denographic Profile for New Jersey, U S. Census Bureau
(May 26, 2011), http://ww2.census. gov/census_2010/ 03-
Denographi c_Profil e/ New Jersey/.
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denographic information in the context of a specific case is
exenpt information. Defs.’” Reply 14-15.

3. But, the FBI's use of census data and denographic
information pursuant to the DIOGis not protected information
that nay be withheld; it is a widely known practice. Choudhury
Decl. Ex. A at 33 (DIOG § 4.3(0(2)); id. at Ex. C (Conpl. T 18)
(citing press reports of FBI's racial and ethnic nappi ng under
the DIOG.° As described above, Defendants’ releases in response
to nearly identical requests in other states have shown that the
FBI uses popul ation statistics and census data to target
suspi ci onl ess donai n assessnent investigations. See discussion
supra 15. The FBlI's use of this information is thus different
from for exanple, the non-public “structure, pattern and
sequence of questions” about polygraph use that the court in

Bl anton found was exenpt fromdisclosure. Blanton v. U S. Dep’'t

 Contrary to Defendants’ contention, the FBI has not nerely
reveal ed that it “occasionally uses publicly avail able
denographic information as part of investigations.” Defs.
Reply 23. Publication of DIOG Section 4.3(C)(2) and the
docunents received by ACLU affiliates across the country has
shown that this practice is a routine part of the FBI's

nati onwi de Domai n Managenent intelligence gathering program
See Pl.’s Opp. 6 n.4; (citing Arerican G vil Liberties Union,
Eye on the FBI: The FBI is Engaged in Unconstitutional Racial
Profiling and Racial “Mapping”); see, e.g., Jerry Markon, ACLU
Says FBI Uses Profiling Against Muslinmse Other Mnorities, Wash
Post, Cct. 20, 2011, http://wapo.st/HIQRIc; Charlie Savage, FB
Scrutinized for Amassing Data on Anerican Communities, N.Y.
Times, Cct. 20, 2011, http://nyti.ns/HIQVsp.
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of Justice, 63 F. Supp. 2d. 35, 50 (D.D.C. 1999).% |n Blanton,
the Court permtted the agency to withhold this non-public
information to prevent individuals from cheating the pol ygraph
test. Here, no simlar concern cones into play because the
FBI's use of publicly-available racial, ethnic and nati onal
origin information is w dely known.

4. Defendants’ final overarching claimrepeats their
position that public source information is so “inextricably
intertwined” with exenpt information in the w thheld docunents
that it is protected fromrelease. Defs.’” Reply 16-17
Plaintiff has denonstrated, however, that Defendants’
subm ssions fail to support this assertion with the factual
support the Third Crcuit requires. See discussion supra 13-14;
Abdel fattah, 488 F.3d at 187. Defendants subm ssions rely

entirely on conclusory and boilerplate statenents that fail to

10 Exenption 7E woul d neverthel ess not protect the FBI’s use of
publ i c source census data or denographics in Domai n Managenent
activities because this practice falls under the “routine-
techni que” exception. See Rosenfeld v. Dep’t of Justice, 57
F.3d 803, 815 (9th Gr. 1995) (recognizing “routine-techni que”
exception to Exenption 7E); accord Davin, 60 F.3d at 1064
(sane). Although Defendants invoked Exenption 7E over all of

t he docunents withheld in full, they did not brief this argunent
as to the DINs, Baseline Assessnent, or Domai n Program
Managenment EC in their summary judgnent notion or in reply. See
Pl.’s Qop. 23 n.14. Plaintiff again reserves the right to
present additional briefing on this issue and in response to

Def endants’ Exenption 7E cl ai ns.
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di scharge their burden under the FOA See Pl.’s Opp. 25-26
Defs.” Reply 16-17 (citing Hardy Decl. 32 and boilerplate

| anguage in each DIN). The public source information nust
therefore be disclosed. EPICv. Dep’'t of Justice, 584 F. Supp.
2d 65, 72 (D.D.C. 2008).

5. Defendants’ specific argunents with respect to the
wi t hhel d docunents fare no better.

a. Donestic Intelligence Notes 1-8, 10-11: Defendants’
Exenption 7A claimover the DINs fails because, as Plaintiff has
shown, Defendants’ subm ssions do not provide the factual
support required to show that disclosure of specific public
source information Plaintiff seeks is reasonably likely to harm
pendi ng enforcenment proceedi ngs. See discussion supra 13-15.

Simlarly, Defendants’ fail to denonstrate with any
specificity how publicly-avail abl e census data and denographic
information in DINs 1-8, or the the FBI's use of this
information, constitutes an intelligence source or nethod.

Pl.’s Qpp. 28-29.' Defendants’ argunents to the contrary boi

11 Defendants’ briefs and declarations do not squarely assert
that the publicly-available information in the docunents or the
FBI's use of such information are, in and of thensel ves,
classified. Rather, they contend that publicly-avail able
information and its use “can be” classified, Defs.’” Reply 23,
and that the public information is so intertwined with
classified information as to be protected, Hardy Decl. 1Y 32,
34; Supp. Hardy Decl. 9T 31, 33. To the extent that Defendants
claimthat either the public information itself or its use by
the FBI is a classified intelligence source or method, or
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down to a “generalized, theoretical discussion of the possible
harns” and are i nadequate under the FOA  Wener v. FBI, 943
F.2d 972, 981 (9th Cr. 1991); see, e.g., Defs.” Reply 23. Nor
does the Suprene Court’s decisionin CIAv. Sins, 471 U S. 159
(1985) support Defendants’ Exenption 1 position. In noting that
“public sources of information” may be protected from di scl osure
under Exenption 3, the Supreme Court considered the subject
matt er of governnent-sponsored research prograns that although
public were not known to be connected to the CIA Id. at 177 &
n.21. In contrast, it is widely known that the FBlI uses racial
and ethnic information in investigations both because the D OG
sections authorizing this use have been disclosed and because
medi a have reported on the program *2

Def endants’ assertion that segregation and discl osure of
non-exenpt information fromthe DINs woul d be unduly burdensone
and ineffectual, is also inadequately supported. Defs.’” Reply
20-21; see, e.g., Mead Data Central Inc. v. U S Dep't of the
Air Force, 566 F.2d 242, 261 (D.C. Cr. 1977) (requiring factual

description of how nmuch non-exenpt information is in each

sensitive intelligence information about foreign relations or

U S foreign activities, the FOA requires that they support

t hese assertions with specificity in order for the Court to
assess them Halpern v. FBI, 181 F. 3d 279, 291 (2d. Cr. 1999).
Def endants fail to make this show ng and rest principally on
their Exenption 7A argunment that disclosure will harm

enf orcenent proceedi ngs.

12 Choudhury Decl. Ex. C (Conpl. Y 11, 18): Markon, supra note
9; Savage, supra note 9.
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docunent and how it is dispersed to neet segregability burden).
Because only ten domestic intelligence notes are in dispute,
segregation woul d not inpose an undue burden on the agency. Nor
woul d di scl osure of reasonably segregable information be
ineffectual. Plaintiff does not dispute the w thholding of the
names and ot her descriptors of targets fromthe DINs. Even if
this information is withheld, the disclosure of publicly-
avai |l abl e census figures and denographic informati on woul d shed
critical light on whether the FBI is inproperly and potentially
unlawful Iy coll ecting and mappi ng New Jersey comrunities on the
basis of race, ethnicity or national origin. Pl.’s Opp. 26-27 &
n.16; see, e.g., Hardy Decl. Ex. | at NK GEOVAP 743, 746-47, 753
(di scl osure of census figures concerning Hispanic, African
Aneri can, and ot her popul ati ons would remai n even absent “Ms-
13,” “gang,” and “Central Anerican” descriptors of target). The
“focus of the FOA is information, not docunents,” Mead Data
Central, Inc., 566 F.2d at 260, and discl osure of such
information would fulfill the FO A s purpose of “provid[ing] a
means of accountability, to allow Americans to know what their
government is doing,” ACLU v. Dep't of Def., 339 F. Supp. 2d
501, 504 (S.D.N. Y. 2004).

b. 2009 Newar k Annual Baseline Assessnment and Domain
Program Managenent EC. As with the DI Ns, Defendants have not et

t heir burden under Exenption 7A because their declarations stil
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fail to provide the required factual basis for w thhol di ng
publicly-available information fromthe Baseline Assessnment or
Donmai n Program Managenent EC. See di scussion supra 13-14; see
al so Supp. Hardy Decl. Y 31-32 (stating in conclusory fashion
that “public source information . . . has been intermngled with
avai l abl e investigatory data” but failing to specify where in

t he 45-page Basel i ne Assessnent or 36-page EC such information
m ght be). Nor have Defendants carried their burden of

wi t hhol di ng these docunents under Exenption 1 for the sane
reasons that they fail to do so with respect to DINs 1-8: their
decl arations do not address with any specificity why disclosure
of census or denographic data would reveal intelligence sources
or nethods or result in harmto foreign relations. See

di scussion supra 19-20; Pl.’s Opp. 32; see Hal pern, 181 F. 3d at
293 (requiring nore than summary assertions of harmfor
Exenption 1 to apply).

Def endants contend that disclosure of non-exenpt, public
source data fromthe Baseline Assessnent and Domai n Program
Managenment EC woul d reveal specific factors and characteristics
pertinent to FBI investigations and the target and scope of
investigations. Defs.’ Reply 25. But, as discussed above, the
public is aware that the FBI uses racial and ethnic comunities’
information in threat analysis. See, discussion supra 17; see,

e.g., Choudhury Decl. Ex. H (FBI docunent using popul ation
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statistics on “black/African-Anmerican populations in Georgia” to
anal yze threat). Defendants have not adequately shown that the
di scl osure of census data and statistics, w thout acconpanyi ng
di scl osure of exenpt target descriptors, will reveal the target
or scope of investigations.

c. Maps: Defendants’ supplenental declarations fail to
di scharge their burden to withhold the maps under Exenption 7A
because they do not adequately explain why disclosure of the
public source information in the nmaps woul d conprom se ongoi ng
i nvestigations. Comobn sense and evidence in the record nake
clear that that it should not. For exanple, if Domain
Intelligence Note 9 was |inked to an ongoing (rather than
cl osed) investigation of M5-13, public source information from
the map in that note could be disclosed without identifying “Ms-
13" as the target. See Hardy Decl. Ex. | at NK GEOVAP 753
(describing “El Sal vador, Honduras, Guatemala” to “show] areas
in Newark’s [Area of Responsibility] where M5-13 is likely to be
concentrated.”). This disclosure would provide responsive
information to Plaintiff and not harm any ongoi ng enf or cenent
pr oceedi ngs.

Mor eover, Defendants’ supplenmental description of the maps
underscore that the public source information in themis
precisely what Plaintiff seeks. Four maps concern a New Jersey

“et hni c- based popul ation” and rel ated “establishnments.” Supp.
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Hardy Dec. § 34. Disclosure of the public information in this
docunent is critical to informthe public whether the FBI nay be
usi ng—and potentially abusing—its authority to map New Jersey’s
racial and ethnic conmunities, their businesses, and conmunity
institutions. See Choudhury Decl. Ex. A (D OG 32-33); see,
e.g., Choudhury Decl. Ex. K; cf. NYPD Built Secret Files on
Mosques Qutside New York, supra 1 (reporting on NYPD Muslim
mappi ng programin New Jersey). ™

Even as suppl enent ed, Defendants’ declarations remain
insufficient to discharge their segregability burden under the
FO A. The Court should thus review in camera unexpurgated
versions of the docunents withheld in full to determ ne what
segregabl e, non-exenpt material exists.

I11) Defendants Have | nproperly Wthhel d Non- Exenpt Materi al
From the EC

The FBI's recently rel eased EC docunented and aut hori zed
t he opening of a Type 4 Donai h Assessnent, a type of
suspi cionl ess FBI investigative activity to procure information
for “intelligence analysis and planning.” Choudhury Decl. Ex. A

at 39, 45 (DIOCG 88 5.1, 5.4(A)(4)). The DIOG permts the FBI to

13 See also N.Y.P.D. Intelligence Division Denographics Unit,
Newar k, New Jer sey Denographics Report (Sept. 25, 2007),
avai |l abl e at

http://hosted. ap. org/ speci al s/i nteractives/ docunents/nypd/ nypd _n
ewar k. pdf (mappi ng nosques and busi nesses frequented by Misli ns.
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collect and map communities’ racial and ethnic information in
the course of such investigations, Choudhury Decl. Ex. A at
32-33 (DIOG § 4.3(C)(2)); and the EC thus likely uses and relies
on publicly-available informati on about racial or ethnic
communities, including census data or denographics. Although
Def endants have partially rel eased the docunent, they have
di scl osed no such infornation.

Def endants fail to neet their burden under the FOA to
wi thhold certain informati on redacted fromthe docunent under
ei ther Exenption 7A or 7E. **

1. Exenption 7A: Defendants fail to carry their burden for

wi t hhol di ng public source racial or ethnic information, census
data or popul ation statistics fromthe EC under Exenption 7A.
Plaintiff does not dispute that the EC was conpiled for |aw

enf orcenment purposes or that the Defendants have identified a
pendi ng i nvestigation. Defendants fail, however, to show with
any specificity that the disclosure of the particular type of
information Plaintiff seeks—racial or ethnic information, census
data, and popul ation statistics used in the course of the Field
O fice's Domai n Managenent activities—would cause harm See

di scussion supra 13-15; Pl.’s Opp. 30-31; Canpbell v. Dep’'t of

¥ Plaintiff hereby incorporates the “Legal Standards” and

i nformati on and argunents concerning segregability and
Exenptions 7A and 7E in Plaintiff’s COpposition and Cross-Mtion
for Summary Judgnment. See Pl.’s Opp. 8-11, 23-26, 29-30, 37-38.
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Heal th and Human Servs., 682 F.2d 256, 259 (D.C. Gr. 1982)
(governnent must show, by nore than conclusory statenment how
particular records would interfere with pendi ng enforcenent
proceedi ng) . *°

Additionally, the FBI has shown that it can safely disclose
both general racial and ethnic information as well as census
data and popul ation statistics fromECs. It has done so in
rel eases responsive to this Request and other nearly identical
ones. See, e.g., Choudhury Decl. Ex. K (FBI docunent disclosing
that presence of Mchigan's “large M ddl e Eastern and Musli nf
popul ation justified opening investigation); id. at Ex. D
(disclosing that size of “Chinese popul ation” and “sizeabl e
Russi an popul ation” were factors in opening investigation);
Hardy Decl. Ex. | at NK GEOVAP 743, 746-47 (segregating and
di scl osi ng census figures); Choudhury Decl. Ex. H (sane);
Choudhury Decl. Ex. J (sane). These disclosures also
denonstrate that the information Plaintiff seeks is already
w dely known, non-exenpt, and will not cause “articul abl e harnt
if disclosed. Manna v. U S. Dep’'t of Justice, 51 F.3d 1158,

1164 (3d Gir. 1995).

1> Plaintiff does not seek disclosure of other information

Def endants seek to wi thhold, including group nanes and types,
background i nformation, and related file nunbers. Mem In Supp.
of Defs.” Mot. for Summ J. as to Defs.’ Feb. 22, 2012

Suppl emrent al Rel ease, ECF No. 26 (Mar. 16, 2012) (“Defs.’ Mot.
as to Supp. Release”), 7-8.
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2. Exenption 7E: Defendants also fail to carry their

burden for w thhol ding publicly-avail able racial and ethnic

i nformati on, census data and popul ation statistics fromthe EC
under Exenption 7E. Exenption 7E provides for the w thhol ding
of |law enforcenment information that, if rel eased, would
reasonably risk circunmvention of the law if “guidelines for |aw
enforcenent investigations or prosecutions” are disclosed. 5
US C 8 552(b)(7)(E). Defendants’ subm ssions fail to address
how t he di scl osure of publicly-available racial and ethnic

i nformation, including census data or popul ation statistics,
woul d conprom se what they seek to protect: techniques,
procedures, or guidelines for Type 4 donmai n assessnents. Defs.
Mot. as to Supp. Release 12. Plaintiff does not seek disclosure
of the “questions or criteria for evaluation of the donestic
terrorist groups” or “discussion of the specific factors to be
anal yzed to assess the threat posed by the groups.” Id. (citing
Second Supp. Hardy Decl. § 16). Rather, Plaintiff seeks only
the publicly-avail able information, including census data and
denographi cs, of the concentrated racial, ethnic or national
origin populations that are likely nmentioned as a justification
for opening the domai n assessnment investigation. Releasing such
information will not risk circunmvention of the | aw because

Def endants have done so with respect to simlar docunents
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initiating domai n assessnent investigations. See discussion
supra 17, 22-23, 26

Def endants’ concl usory and specul ative statenents that
di scl osure of any of the withheld information would permt
groups to alter their behavior and gather their resources so as
to circunvent the law lack the specificity necessary to
di scharge their burden under the FO A  Second Supp. Hardy Decl
1 16; see Hal pern, 181 F. 3d at 293; Davin, 60 F.3d at 1051
(clainms that disclosure would cause “great harmto the source”
and “coul d announce to the world that they were of investigative
interest to the FBI” |acked sufficient specificity) (internal
citations omtted).

The Court should grant summary judgnment to Plaintiff and
order Defendants to disclose any publicly-available racial and
ethnic information, census data, or population statistics from
the EC or, in the alternative, review in canmera an unexpurgated
version to determ ne what segregabl e, non-exenpt material has
not been di scl osed.

V) The Court Shoul d Adopt a Procedure to Adjudi cate
Def endants’ Possi bl e | nvocation of FO A Section 552(c) that

Perm ts Meani ngful Judicial Review and Public Access to
Judi ci al Opi ni ons.

The parties’ briefing concerning Defendants’ possible
wi t hhol di ng of records under the FO A's exclusion provision, 5

US C 8 552(c), leaves two issues in dispute: 1) the nature of

28



Case 2:11-cv-02553-ES -CLW Document 27-1 Filed 04/02/12 Page 34 of 43 PagelD: 1046

the public order this Court should issue after its in canera, ex
parte adjudication of the propriety of Defendants’ reliance, if
any, on Section 552(c), and 2) whether the Court should explain
its reasoning in an acconpanyi ng seal ed opinion to which
Plaintiff has access.'® Defendants have proposed that if the
Court determ nes, after review ng Defendants’ ex parte

subm ssions, that the reliance on Section 552(c), if any, was
proper, then it should issue an order so stating. But

Def endants’ proposal does not permt this Court’s neani ngful
judicial review of Defendants’ reliance on Section 552(c), if
any, and the bare order Defendants propose this Court issue does
not permt meani ngful appellate review (let al one provide enough
information for Plaintiff to determ ne whether to appeal).

Def endants’ proposal al so does not address the content of the
Court’s order should the Court find that Defendants’ reliance on
Section 552(c), if any, is inproper. Partially in anticipation
of these issues, Plaintiff proposed that the Court issue a

seal ed opinion to which Plaintiff would have access. Pl.’s Opp.

16 Defendants have not contested Plaintiff’s entitlenment to in
canera judicial consideration of the propriety of Defendants’
Section 552(c) invocation, if any, and in fact have submtted ex
parte materials to the Court to permt such review  Defs.

Reply 38; Notice of Filing Material In Canmera, Ex Parte, ECF 22-2
(Feb. 10, 2012). The parties agree that the Court should issue
a public order concerning its adjudication of the issue wthout
confirm ng or denying whet her Defendants treated any portion of
Plaintiff’s FO A request as subject to Section 552(c), but

di sagree over the content of the order. See Defs.’” Reply 38;
Pl.”s Qpp. 23.
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23. But as briefing has progressed, it has becone clear that a

seal ed opi ni on woul d not address the foregoing concerns

and—r egardl ess of whether Plaintiff had access to such an

opinion or not—would result in secret litigation that is
entirely at odds with the spirit of FOA and the public’ s right
of access to the judicial process and its outcones. |In short,
there are significant drawbacks to the novel processes both
parti es have proposed to address Defendants’ possible invocation
of Section 552(c).

To address each of these concerns, Plaintiff therefore
proposes bel ow that the Court adopt a procedure for adjudicating
the Section 552(c) issue that is akin to the G onmar response,
and thus famliar to other litigants and courts around the
country. Plaintiff’s proposed procedure would permt meani ngful
judicial review of Defendants’ Section 552(c) invocation, if
any, and appellate review of this Court’s deci sion concerning
either the propriety or inpropriety of any such invocation,
wi t hout reveal i ng whet her Defendants have in fact invoked
Section 552(c), or whether they have responsive records.
Plaintiff’s proposed procedure would thus protect the interests
of the courts and litigants in meaningful judicial review,

Def endants’ asserted secrecy interest, Plaintiff’s interest in

meani ngf ul appellate review, and Plaintiff’s and the public’s

30



Case 2:11-cv-02553-ES -CLW Document 27-1 Filed 04/02/12 Page 36 of 43 PagelD: 1048

interest in avoiding entirely secret litigation.? Plaintiff
respectfully requests that the Court adopt the procedure set
forth bel ow

A Def endants’ Proposal Does Not Permt Meani ngf ul
Judi ci al Revi ew,

Def endants propose that in adjudicating their invocation of
Section 552(c), if any, the Court issue a public opinion stating
only that “a full review of the claimwas had and, if an
exclusion was in fact enployed, it was and renmai ns anply
justified.” Defs.” Reply 38. But such a process does not
permt neaningful judicial review because the Court has the
benefit of only one side’ s briefing concerning whether any
records, if they existed, would fall within Section 552(c)’s
statutory | anguage. The bare order Defendants propose al so does
not permt neani ngful appellate review of the Court’s
determnation. Cf. Ganite Auto Leasing Corp. v. Carter Mg.
Co., 546 F.2d 654, 656 (5th G r. 1977) (“When an order granting
summary judgnent is opaque and unillumnating as to either the
rel evant facts or the law with respect to the merits of [a]
claim an appellate court has no basis upon which to affirmthe

judgment.” (internal citation and quotation marks omtted)). Nor

" Plaintiff nmade this proposal to Defendants, but Defendants
rejected it w thout explanation. Second Decl. of Nusrat J.
Choudhury Ex. M (March 13, 2012 letter); id. at Ex. L (March 20,
2012 email).
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does it provide enough information for Plaintiff to determ ne
whet her or not to exercise its right to an appeal.

I n addition, Defendants’ proposal ignores the possibility
that the Court mght find Defendants’ invocation of Section
552(c), if any, was inproper. |If the Court determ nes, after in
canera review, that any reliance on Section 552(c) was i nproper,
then i ssuing any type of public order to that effect would
necessarily reveal that Defendants relied on Section 552(c)
because the Court could not reach a determ nation of inpropriety
unl ess Defendants had in fact relied on Section 552(c). Thus, a
public order parallel to the one Defendants propose in the event
of a favorable decision—"a full review of the claimwas had and,
if any exclusion was in fact enployed, it was not
justified”—woul d necessarily reveal that Defendants had relied
on Section 552(c), and that the reliance was inproper. So would
the sinplest court order possible: “Judgnment for Plaintiff.”
Even if the Court took the extraordinary step of sealing not
only its opinion but its judgnment as well, this too would
effectively notify the public of Defendants’ reliance on Section
552(c) because there would be no need for the Court to seal the
j udgnent unl ess Defendants had in fact relied on Section 552(c),

and the Court made a ruling adverse to Defendants.® In sum

18 Moreover, a seal ed judgnment and opini on woul d be contrary to
the First Amendnent and common | aw presunption of public access
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Def endants do not provide the Court wwth a proposal for howto
make an adverse opinion public while protecting Defendants’
asserted interest in the secrecy of any Section 552(c)

i nvocation, and affordi ng nmeani ngful appellate review of any
such decision. Even if an appellate court were sonmehow to

adj udi cate a possible finding of inpropriety based on a bare
order, Defendants’ interest in secrecy would not be preserved if
the Court’s adverse ruling were reversed on appeal: an appellate
deci sion that Defendants had properly relied on Section 552(c)
woul d al so signify that Defendants had in fact relied on the
excl usi on provi sion.

B. A Seal ed Opinion Wwuld Permit Meani ngful Judici al

Revi ew, But Wwuld Result In D sfavored Secret
Litigation.

In order to ensure neaningful judicial review, Plaintiff
requested a sealed judicial opinion setting forth the Court’s
reasoning, to which Plaintiff would have access, in addition to
a public order. Pl.’s Opp. 23; see Farrar v. Cain, 642 F.2d 86,
87 (5th Gr. 1981) (per curiam (findings of fact and
conclusions of law “w Il greatly facilitate appellate review of
a sumary judgnent grant); Jones v. Morris, 777 F.2d 1277, 1281

(7th Cr. 1985) (witten opinion “greatly facilitates the

to judicial opinions. See, e.g., Press-Enter. Co. v. Super. Ct.
of Cal., 464 U. S. 501, 510 (1984); N xon v. Warner Commt’ns,
Inc., 435 U. S. 589, 597 (1978); Kamakana v. City and Cnty. of
Honol ulu, 447 F.3d 1172, 1179 (9th Cr. 2006); Hicklin Eng g,
L.C. v. Bartell, 439 F.3d 346, 348-349 (7th G r. 2006).
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process of appellate review and “ensures that the trial court
has carefully considered the allegations of the conplaint and
the applicable law'). Defendants oppose Plaintiff’s request.
Defs.” Reply 38-39. Plaintiff maintains that a seal ed opi nion
containing the Court’s reasoning is necessary to permt

meani ngf ul appellate review (and Plaintiff should have access to
such an opinion to exercise its right to an appeal). However,
this seal ed process would pronote wholly secret litigation,
which is at odds with the spirit of FOA and this Court’s
obligation to protect the public right of access to the judicial
process and its outcones under the First Amendnent and the
comon |aw. See, e.g., Press-Enter. Co., 464 U S at 510 (1984)
(presunption of public access to the activities of the judiciary
is overcone only in the rarest and nost conpelling of

ci rcunstances.); N xon, 435 U. S. at 597 (common |aw right of
access to “judicial records and docunents”); Kanmakana, 447 F.3d
at 1179 (“[T]he strong presunption of access to judicial records
applies fully to dispositive pleadings.”); Hcklin Eng g,

L.C., 439 F.3d at 348-349 (unsealing district court opinion and
enphasi zi ng, “Wat happens in the federal courts is
presunptively open to public scrutiny . . . W hope never to

encounter another sealed opinion.”).

34



Case 2:11-cv-02553-ES -CLW Document 27-1 Filed 04/02/12 Page 40 of 43 PagelD: 1052

C. Plaintiff Proposes a G onar-Like Process to Permt
Meani ngful Judicial Review and Protect the Interests
of the Litigants and the Public.

To avoi d these negative consequences, Plaintiff proposes
that the Court adopt a procedure that is akin to the d omar
procedure established by the DDC. Grcuit in Phillippi v. CA
546 F.2d 1009 (D.C. Cir. 1976) and followed by other circuits to
accommodat e those narrow circunmstances in which an agency may
properly refuse to confirmor deny the existence of records.
Lane v. U S. Dep't of Justice, 654 F.2d 917, 921 (3d Cr. 1981).

The normal FO A practice requires an agency to search for
responsi ve records, rel ease nonexenpt records, and then provide
a detailed justification for any wi thholdings to the requester
and the court. Vaughn v. Rosen, 484 F.2d 820, 826-28 (1973).
In limted circunstances, where an agency clains that its very
confirmati on or denial of the existence of records requested
under the FO A woul d “cause harm cogni zabl e under a FO A
exception,” agencies are permtted to invoke the G omar
procedure. Roth v. US. Dep’'t of Justice, 642 F.3d 1161, 1178
(D.C. Gir. 2011 ) (quoting WIf v. CIA 473 F.3d 370, 374 (D.C.
Cr. 2007)) (internal quotation marks and citation omtted);
Phillippi, 546 F.2d 1009; cf. 5 U.S.C. 8 552(c)(3) (requiring
the very existence of the requested records to be classified

information for agency to rely on exclusion).
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In the G omar procedure, an agency nmay respond to a FO A
requester by stating publicly that it interprets the request as
seeking records that, if they exist, would be excludabl e under
FO A and thus have not been processed. See, e.g., Roth, 642
F.3d at 1171-72; Moore v. CIA 666 F.3d 1330, 1331 (D.C. Cr.
2001). The parties then brief, and the court resol ves, whether
the fact of the existence of the records sought is itself exenpt
from di scl osure. **

Simlarly, Plaintiff requests that the Court require
Def endants to respond to Plaintiff’s concern that they may have
relied upon Section 552(c) with a statenent simlar to a G omar
response: a public court filing indicating that Defendants
interpret all or part of Plaintiff’s FO A request as seeking
records that, if they exist, would be excludabl e under Section
552(c), and that therefore, Defendants have not processed those

O This statenment would not revea

portions of the Request.?
whet her Def endants have invoked Section 552(c) or whether they
in fact have responsive records. Plaintiff could then brief to

this Court its argunent that the types of records sought, if

19 See, e.g., WIf, 473 F.3d at 375 (“The question, then, is
whet her the exi stence of Agency records regardi ng an individual
foreign national constitutes information itself protected by
either FO A Exenption 1 or Exenption 3.7).

20 As is the normunder domar, if Defendants do not interpret
Plaintiff’s request as seeking such records, their public court
filing woul d so indicate.
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they exist, would not fall within the exclusion. The Court
woul d then determ ne, as courts commonly do in response to
A omar invocations, whether the type of information sought by
Plaintiff, if it exists, is excludable under Section 552(c).
This procedure would permt neaningful judicial review of
Def endants’ Section 552(c) invocation, if any, by this Court,
and the Court would issue a public opinion that would in turn
permt neani ngful appellate review. The Court’s public opinion
woul d not need to disclose whether Defendants actually treated
any records as non-responsive under Section 552(c). Rather, as
in the domar context, the opinion would sinply address the
guestion of whether such records, if they existed, fall within
the statutory | anguage of Section 552(c). |If Defendants
prevail, the Court would issue a public opinion that states, at
a mninmum “The type of records sought by all or a portion of
Plaintiff’s FO A request woul d be excl udabl e under Section
552(c), if any such records exist.” |If Plaintiff prevails, the
Court’s public opinion wiuld state, at a mninmum “The type of
records sought by all or a portion of Plaintiff’s FO A request
are not excludabl e under Section 552(c), and therefore the
government must process Plaintiff’s request to determ ne whet her
any such records exist.” No matter the result of the Court’s
review, Defendants’ asserted need for secrecy would be preserved

unl ess and until an adverse ruling were affirmed on appeal.
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Piainfiff’s interest in judicial review would also be
preserved.m' The public’s right of access to judicial opinions
would also be protected because this procedure does not reguire
the issuance of é sealed opinion.
CONCLUSION
For the foregoing reasons, Plaintiff respectfully requests
that the Court deny Defendants’ motions for summary judément and

grant Plaintiff’s cross-motions for partial summary judgment.

Respectfully Submitted,

Nusrat J. Choudhury

Hina Shamsi

American Civil Liberties Union
Foundation

125 Broad Street, 18th Floor
New York, NY 10004

Phone: 212-549-2500
nchoudhuryRaclu.org
hshamsi@aclu.org

Jeanne Locicero
American Civil Liberties Union
Foundation

of New Jersey
89 Market Street, 7th Floor
Newark, NJ 07102
Phone: 973-854-1715
jlocicero@aclu-nj.org

Attorneys for Plaintiff

2l If Defendants file a statement stating that they interpret

Defendants’ FOIA request as seeking records that would, if they
exist, fall under Section 552 (c), Plaintiff would further brief
the propriety of any such hypothetical invocation.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

American Civil Liberties Union
of New Jersey,

Plaintiff,

Case No. 11-CvV-2553 (ES)
v. (CLW)

Federal Bureau of Investigation,
et al.

Defendants.

SECOND DECLARATION OF NUSRAT J. CHOUDHURY

I, Nusrat J. Choudhury, hereby declare and state as
follows:

1. I am counsel for the Plaintiff in the above-captioned
case. I make this declaration in support of Plaintiff’s Reply
Memorandum in Support of Plaintiff’s Cross-Motion for Partial
Summary Judgment and Opposition and Cross-Motion for Partial
Summary Judgment as to Defendants’ February 22, 2012 Release.

2. Attached hereto are true and correct copies of the
following:

Document Exhibit

Letter from Nusrat Choudhury, ACLU, to Deanna L.

Durrett, Dep’t of Justice Civil Division (Mar.

13, 2012)

Email from Deanna L. Durrett, Dep’t of Justice

Civil Division, to Nusrat Choudhury, ACLU (Mar.
20, 2012)
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3. On March 13, 2012, I wrote a letter to Defendants
proposing an alternative procedure for litigation of the Section
552(c)vissue in this lawsuit. That letter is attached hereto as
Exhibit L. On March 20, 2012, Defendants rejected this proposal
by email. The email response from Defendants’ counsel to me is
attached hereto as Exhibit M.

I declare under penalty of perjury that the foregoing is
true and correct to the best of my knowledge and belief.

Executed this 2nd day of April 2012.

NdweA Q.G

Nusrat J. Chéﬁﬁhury
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Exhibit L
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AMERICAN CIVIL LIBERTIES
UNION FOUNDATION
NATIONAL OFFICE

125 BROAD STREET, 18TH FL.

NEW YORK, NY 10004-2400
T/212.549.2500
WWW.ACLU.ORG

OFFICERS AND DIRECTORS
SUSAN N. HERMAN
PRESIDENT

ANTHONY D. ROMERQ
EXECUTIVE DIRECTOR

)

ES C'LU

AMERICAN CIVIL LIBERTIES UNION

FOUNDATION

March 13, 2012
VIA Email

Deanna L. Durrett

U.S. Department of Justice

Civil Division, Federal Programs Branch
26 Federal Plaza

New York, NY 10278

Re:  ACLU of New Jersey v. FBI, 11 Civ. 2553 (D.N.J.) (ES) (CLW)
Dear Deanna,

We write to propose an alternative and mutually beneficial means
of litigating the issue of Defendants’ reliance, if any, on the exclusion
provision of the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552(c),
in responding to Plaintiff’s FOIA request. The parties’ current proposals
for how the Court should communicate its adjudication of this issue are
problematic for both parties because the proposals do not protect either
Defendants’ asserted interest in protecting the secrecy of their Section
552(c) invocation, if any, or Plaintiff’s interests in meaningful judicial
review of any such invocation and in avoiding entirely secret litigation. If
this case proceeds in accordance with the parties’ existing proposals, it
could set a negative precedent for both the government and FOIA
requesters in future cases. We therefore propose below an alternative
process, which tracks existing Glomar procedures and would avoid any
such negative consequences and precedent.

The Parties’ Current Proposals and Potential Negative Consequences

As you know, Plaintiff believes that Defendants may have relied
improperly on Section 552(c) in processing Plaintiff’s FOIA request. In
its motion for partial summary judgment, Plaintiff requested that the Court
review Defendants’ submissions concerning this issue in camera in order
to adjudicate it. Plaintiff also asked the Court to issue a public order
stating that it conducted its review and made a determination as to whether
Defendants’ reliance on 552(c), if any, was lawful—without confirming or
denying Defendants’ reliance on the exclusion provision. Plaintiffs also

-sought to have the Court further explain its ruling in an accompanying
sealed decision to which Plaintiff’s counsel would have access.

Defendants have not contested Plaintiff’s entitlement to in camera
judicial consideration of the propriety of their invocation, if any, of
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Section 552(c), and in fact have submitted ex parte materials to the Court
to permit such review. Nor have Defendants opposed the Court’s issuance
of a public decision that does not confirm or deny whether they treated
any portion of Plaintiff’s FOIA request as subject to Section 552(c).
Defendants have proposed that if the Court determines, after reviewing
Defendants’ ex parte submissions, that the reliance on Section 552(c), if
any, was proper, then it should issue an order so stating. Defendants have,
however, opposed Plaintiff’s request for a sealed decision to which
Plaintiff’s counsel have access.

R The parties’ current proposed approach presents a serious problem

because if the Court determines that Defendants’ reliance on Section
552(c) was improper, then issuing any type of public order to that effect
would necessarily reveal that Defendants relied on Section 552(c). The
Court could not reach a determination of impropriety unless Defendants

AMERICAN CIVIL LIBERTIES

UNION FOUNDATION had in fact relied on Section 552(c). Thus, a public opinion parallel to the
one Defendants propose in the event of a favorable decision—*a full
review of the claim was had and, if any exclusion was in fact employed, it
was not justified”—would necessarily reveal that Defendants had relied on
Section 552(c), and that the reliance was improper. So would the simplest
court order possible—"judgment for Plaintift.”

Even if the Court took the extraordinary step of sealing not only its
opinion but its judgment as well, this too would effectively notify the
public of Defendants’ reliance on Section 552(c) because there would be
no need for the Court to seal the judgment unless Defendants had in fact
relied on Section 552(c), and the Court made a ruling adverse to
Defendants. Moreover, Plaintiff would vigorously oppose a sealed
judgment and opinion in light of the First Amendment and common law
presumption of public access to judicial opinions. See, e.g., Press-Enter.
Co. v. Super. Ct. of Cal., 464 U.S. 501, 510 (1984) (presumption of public
access to the activities of the judiciary is overcome only in the rarest and
most compelling of circumstances.); Nixon v. Warner Commc 'ns, Inc., 435
U.S. 589, 597 (1978) (common law right of access to “judicial records and
documents™); Kamakana v. City and Cnty. of Honolulu, 447 F.3d 1172,
1179 (9th Cir. 2006) (“[T]he strong presumption of access to judicial
records applies fully to dispositive pleadings, including motions for
summary judgment and related attachments.”); Hicklin Eng’g, L.C. v.

~ Bartell, 439 F.3d 346, 348-349 (7th Cir. 2006) (unsealing district court
opinion and emphasizing, “What happens in the federal courts is
presumptively open to public scrutiny . . . We hope never to encounter
another sealed opinion.”). The negative consequences for Defendants
flowing from an adverse decision would remain even if the district court’s
adverse ruling were reversed on appeal: an appellate decision that
Defendants’ had properly relied on Section 552(c) would also signify that

2
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Defendants had in fact relied on the exclusion provision and would not
have protected Defendants’ asserted interest in withholding disclosure of
any such reliance.

In short, the course the parties are following does not assure
Defendants that their reliance, if any, on Section 552(c¢) will remain secret.

Continued litigation of the Section 552(c) issues based on the
parties’ current proposals would also create adverse consequences for
Plaintiff. Plaintiff is entitled to a judicial opinion concerning the Court’s
Section 552(c) determination that provides enough information for
Plaintiff to determine whether or not to appeal, and permits meaningful
appellate review of any district court decision. Cf. Granite Auto Leasing
Corp. v. Carter Mfg. Co., 546 F.2d 654, 656 (5th Cir. 1977) (“When an
order granting summary judgment is opaque and unilluminating as to

AMERICAN CIVIL LIBERTIES

UNION FOUNDATION either the relevant facts or the law with respect to the merits of [a] claim,
an appellate court has no basis upon which to affirm the
judgment.”(internal citation and quotation marks omitted)). Defendants’
proposal for a public opinion that does not confirm or deny that an
exclusion was invoked and states that “a full review of the claim was had
and, if an exclusion was in fact employed, it was and remains amply
justified,” is insufficient to permit meaningful appellate review (or even a
meaningful decision on whether to seek such review). Defs.” Reply in
Supp. of Mot. for Summ. J. and Opp’n to P1.’s Cross-Mot. for Partial
Summ. J. 38. Plaintiff would therefore seek an accompanying sealed
judicial opinion setting forth the Court’s reasoning. See Farrar v. Cain,
642 F.2d 86, 87 (5th Cir. 1981) (per curiam) (remanding for written
findings of fact and conclusions of law because they “will greatly facilitate
appellate review” of a summary judgment grant); Jones v. Morris, 777
F.2d 1277, 1281 (7th Cir. 1985) (written opinion explaining dismissal of
the case “greatly facilitates the process of appellate review” and “ensures
that the trial court has carefully considered the allegations of the complaint
and the applicable law™).

Plaintiff’s counsel would seek access to that sealed opinion, but
whether or not counsel were granted access, the result would be to
promote wholly secret litigation, which is at odds with the spirit of FOIA.
The issuance of secret opinions is also strongly disfavored in light of the
public right of access to the judicial process and its outcomes under the
First Amendment and the common law, as the case law set forth above
amply demonstrates.’

' In addition, if the Court issues only a public opinion of the type
Defendants propose, without a more detailed sealed opinion accessible by
Plaintiff’s counsel, Plaintiff and other FOIA requesters will have no

3
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Plaintiff’s New Proposal

Rather than proceed down this route, Plaintiff proposes that
Defendants employ a procedure more akin to Glomar to protect their
asserted interest in secrecy concerning the application of Section 552(c).
Plaintiff proposes that Defendants state in a public court filing that they
interpret all or part of Plaintiff’s FOIA request as seeking records that, if
they exist, would be excludable under Section 552(c), and that therefore,
Defendants have not processed those portions of the Request. This
statement, similar to a Glomar response, would not reveal whether

B - Defendants in fact have responsive records or whether Defendants have

invoked Section 552(c).

Plaintiff could then seek judicial review of Defendants’

AMERICAN CIVIL LIBERTIES determination, arguing that the types of records sought, if they exist,

UNION FOUNDATION would not fall within the exclusion. The Court would then determine, as it
does in response to Glomar invocations, whether the type of information
sought by Plaintiff, if it exists, is excludable under Section 552(c). The
Court’s public opinion following its review would not need to disclose
whether Defendants actually treated any records as non-responsive under
Section 552(c). Rather, as in the Glomar context, the opinion would
simply address the question of whether such records, if they existed, fell
within the statutory language of Section 552(c). If Defendants prevail, the
Court would issue a public opinion that states, at a minimum, “The type of
records sought by all or a portion of Plaintiff’s FOIA request would be
excludable under Section 552(c), if the any such records exist.” If
Plaintiff prevails, the Court would issue a public opinion that states, at a
minimum, “The type of records sought by all or a portion of Plaintiff’s
FOIA request are not excludable under Section 552(c), and therefore the
government must process Plaintiff’s request to determine whether any
such records exist.”

No matter the result of the Court’s review, Defendants’ asserted
need for secrecy would be preserved unless and until an adverse ruling
were affirmed on appeal. Plaintiff’s interest in judicial review and public
judicial opinions would also be preserved.

If Defendants are amenable to proceeding in this way, please let
me know as soon as possible. Plaintiff plans to present this proposal to the

choice but to automatically appeal every district court Section 552(c)
determination. Such a result would likely require the government to
litigate many more appeals from Section 552(c) determinations than it
would otherwise have to.

4
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Court in its reply brief, which is due April 2. We would be happy to
discuss this proposal further. You may reach me at (212) 519-7876.

N

Nusrat Choudhury

AMERICAN CIVIL LIBERTIES
UNION FOUNDATION
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Nusrat Jahan Choudhury

From: Durrett, Deanna L. (CIV) <Deanna.L Durreit@usdoj.gov>
Sent: Tuesday, March 20, 2012 4:23 PM

To: Nusrat Jahan Choudhury

Subject: RE: Proposal regarding ACLU of NJ v. FBI

Nusrat,

We have received and considered your letter of March 13, 2012, Defendants do not, however, agree 10 Plaintiff's
proposal. Defendants have addressed Plaintiff’s inquiry as to whether Defendants have relied on 5 U.S.C. § 552c in this
case with their in camera filing of February 10, 2012.

Thank you,
Deanna

From: Nusrat Jahan Choudhury [mailto:nchoudhury@aclu.org]
Sent: Tuesday, March 13, 2012 3:23 PM

To: Durrett, Deanna L. (CIV)

Subject: Proposal regarding ACLU of NJ v. FBI

Deanna, | hope you're weli. Attached is a letter for Defendants’ consideration concerning litigation of the Section 552{c)

issue in ACLU of New Jersey v. FBI, No. 11 Civ. 2553 (D.N.l.}). We'd be happy to discuss the proposal described in the
letter.

Nusrat

Nusrat J. Choudhury

Staff Attorney, National Security Project
American Civil Liberties Union

125 Broad St., New York, NY 10004

e 0 212.512.7876 & nchoudhury@aclu.org
& f 212.549.2654

www.aclu.org E% |

SRICAN CIVIL LIBERTIES ¢

Because Freedom Can't Protect Itself

This message may contain information that is confidential or legally privileged. If you are not the infended reciplent, please immedialely advise the
sender by reply amall that this message has been inadvertently transmitted to you and delete this email from your system.!
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

American Civil Liberties Union
of New Jersey,

Plaintiff,

Case No. 11-CvV-2553 (ES)
V. (CLW)

Federal Bureau of
Investigation, et al.

Defendants.

PLAINTIFF’'S STATEMENT OF MATERIAL FACTS
Pursuant to Local Civil Rule 56.1 of the Rules of the

United States District Court for the District of New Jersey,
Plaintiff American Civil Liberties Union of New Jersey hereby
incorporates the Statement of Material Facts filed in
conjunction with Plaintiff’s January 20, 2012 Cross-Motion for
Partial Summary Judgment and Opposition to Defendants’ Motion
for Summary Judgment, ECF No. 21-6. Plaintiff also adds the
following material facts as to which Plaintiff contends there is
no genuine issue in connection with its Cross-Motion for Partial
Summary Judgment as to Defendants’ February 22, 2012 release
under Rule 56(b) of the Federal Rules of Civil Procedure.

1. 0n February 22, 2012, the Federal Bureau of Investigation
("FBI”) partially released six additional pages to Plaintiff in

response to Plaintiff’s July 27, 2010 Freedom of Information Act
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("FOIA”) request to the FBI. See Second Supplemental Decl. of
David M. Hardy (“Second Supp. Hardy Decl.”) 99 3-4 & Ex. A.

2. Defendants’ filed the Second Supplemental Declaration of
David M. Hardy, ECF No. 26-2, which addresses the document and
Defendants’ withholding of information from the document
pursuant to FOIA Exemptions 6 and 7, 5 U.S.C. § 552 (b). Second
Supp. Hardy Decl. 99 6-16.

3. Defendants’ February 22, 2012 partial release is a
Newark FBI Field Office electronic communication opening a Type
4 domain assessment investigation authorized by the Domestic

Investigations and Operations Guide. Second Supp. Hardy Decl. q

Respectfully Submii;ziéﬁzéﬁ7
Nusrat J. Choudhury C:;7
Hina Shamsi

American Civil Liberties Union
Foundation

125 Broad Street, 18th Floor
New York, NY 10004

Phone: 212-549-2500
nchoudhury@aclu.org
hshamsi@aclu.org

5; id. Ex. A at 2.

Jeanne Locicero
American Civil Liberties Union
Foundation

of New Jersey
89 Market Street, 7th Floor
Newark, NJ 07102
Phone: 973-854-1715
jlocicero@aclu-nj.org

April 2, 2012 Attorneys for Plaintiff
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

American Civil Liberties Union
of New Jersey,

Plaintiff,

Case No. 11-CV-2553 (ES)
V. (CLW)

Federal Bureau of
Investigation, et al.

Defendants.

PLAINTIFF’S RESPONSE TO
DEFENDANTS’ STATEMENT OF MATERIAL FACTS

Pursuant to Local Civil Rule 56.1 of the Rules of the
United States District Court for the District of New Jersey,
Plaintiff American Civil Liberties Union of New Jersey hereby
incorporates Plaintiff’s response to Defendants’ Statement of
Material Facts, filed in conjunction with Plaintiff’s January
20, 2012 Cross-Motion for Partial Summary Judgment and
Opposition to Defendants’ Motion for Summary Judgment. See ECF
No. 21-7. The Defendants’ Statement of Material Facts, ECF No.
26-4, sets forth the facts to which Defendants contend there is
no genuine issue in connection with their Motion for Summary
Judgment under Rule 56(b) of the Federal Rules of Civil
Procedure. Plaintiff also adds the following responses to the

Defendants’ additional material facts.
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1. Plaintiff admits Defs.’ Statement of Material Facts 1
1.

2. Plaintiff admits Defs.’ Statement of Material Facts ﬂ
2.

Respectfully Submitted,

(MO.%
Nusrat J. Chgﬂdhury

Hina Shamsi

American Civil Liberties Union
Foundation

125 Broad Street, 18th Floor
New York, NY 10004

Phone: 212-549-2500
nchoudhury@aclu.org
hshamsi@aclu.org

Jeanne Locicero
American Civil Liberties Union
Foundation

of New Jersey
89 Market Street, 7th Floor
Newark, NJ 07102
Phone: 973-854-1715
jlocicero@aclu-nj.org

Attorneys for Plaintiff

April 2, 2012
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEW JERSEY

Anerican Civil Liberties Union
of New Jer sey,

Pl ai ntiff,
Case No. 11-CV-2553 (ES)

V. (LW

Federal Bureau of
| nvestigation, et al.

Def endant s.

[ PROPOSED] ORDER

Upon consi derati on of Defendants’ March 16, 2012
Motion for Sunmary Judgnent and Plaintiff’s Cross-Mtion
for Partial Summary Judgnment as to Defendants’ February 22,
2012 Rel ease, pursuant to Federal Rule of Cvil Procedure
56, it is hereby ORDERED that Plaintiff’s Cross-Mtion is
GRANTED;

It is further ORDERED that Defendants’ notion is
DENI ED;

It is further ORDERED that the Court wll reviewin
camera an unexpurgated version of the February 22, 2012
rel ease to determ ne what segregabl e, non-exenpt nateri al
exi sts;

It is further ORDERED that Defendants shall publicly

file a statenent indicating whether they interpret all or
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part of Plaintiff’s request under the Freedom of
Information Act (“FOA’), 5 US.C 8§ 552, as seeking
records that, if they exist, would be excludable under 5
U S C 8 552(c) and that therefore, Defendants have not

processed those portions of Plaintiff’s FO A request.

Dat ed:

Est her Sal as
United States District Judge
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEW JERSEY

Anerican Civil Liberties Union
of New Jer sey,

Pl ai ntiff,
Case No. 11-CV-2553 (ES)

V. (LW

Federal Bureau of
| nvestigation, et al.

Def endant s.

CERTI FI CATE OF SERVI CE

| hereby certify that on April 2, 2012, a true and correct
copy of Plaintiff’s Reply Menorandum in Support of Plaintiff’s
Cross-Mtion for Partial Summary Judgnment and Qpposition and
Cross-Mdtion for Partial Summary Judgnment as to Defendants’
February 22, 2012 Rel ease, the Second Decl aration of Nusrat J.
Choudhury and attached exhibits, Plaintiff’s Response to
Def endants’ Statenment of Material Facts, and Plaintiff’s
Statenent of Material Facts as to which Plaintiff contends there
is no genuine issue with its Cross-Mtion for Partial Summary
Judgnent as to Defendants’ February 22, 2012 rel ease were
electronically filed wwth the Cerk of Court for the District of
New Jersey using the CM ECF system in accordance with Local
Rule 5.1 and 5.4. Notice of this filing will be sent to counsel

for the Defendants by operation of the Court’s electronic filing
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system Parties may access this filing through the Court’s

CM ECF system

s/ Jeanne Locicero
Jeanne Locicero
Anerican Cvil Liberties
Uni on Foundati on

of New Jersey
89 Market Street, 7th
Fl oor
Newar k, NJ 07102
Phone: 973-854-1715
jlocicero@clu-nj.org
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