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Libyan rebels welcome U.S. drones; McCain visits
Benghazi

By Greg Jaffe,, Edward Cody and Willlam Branlgin April 22, 2011

Libyan rebels welcomed President Obama’s deployment of armed Predator drones and received praise from their
most prominent U.S. visitor Friday, as they expressed hope that increased American support would help turn the
tide in a conflict that the top U.S. military officer acknowledged is becoming deadlocked.

Sen. John McCain (R-Ariz.), an early proponent of helping the rebels in their fight against forces loyal to longtime
leader Moammar Gaddafi, arrived Friday in Benghazi, the de facto rebel capital in eastern Libya, and told reporters
that the anti-Gaddafi fighters are his heroes.

The previously unannounced visit came a day after the U.S. military sent the first two Predators to Libya but had to
cut short their mission because of bad weather. McCain, the top Republican on the Senate Armed Services
Committee, said he was meeting with members of the Transitional National Council, the rebel government in
Benghazi, to assess the situation. As he left a hotel in the city with a security detail, he said of the rebels, “They are
my herces,” the Associated Press reported.

In Baghdad, meanwhile, Adm. Mike Mullen, chairman of the Joint Chiefs of Staff, conceded that the conflict in Libya
is “certainly moving towards a stalemate,” even though he said airstrikes by U.S. and allied warplanes have reduced
Gaddafi’s ground forces by “somewhere between 30 and 40 percent.”

Speaking to U.S. troops during a visit to the Iraqi capital, Mullen said the capabilities of those ground forces “will
continue to go away over time,” Reuters news agency reported. Ultimately, he said, “Gaddafi’s gotta go,” and
coalition actions “are going to continue to put the squeeze on him until he’s gone.” But he said it was unclear how
long that would take. “Is he going to figure that out? I don’t know,” Mullen said.

Mullen also said the United States is watching for any al-Qaeda involvement in the Libyan opposition but has not
detected anything significant. “In fact, Ive seen no al-Qaeda representation there at all,” he said.

Responding to the U.S. decision to deploy Predators, Benghazi-based rebel spokesman Abdul Hafidh Ghoga told al-
Jazeera television: “There’s no doubt that will help protect civilians, and we welcome that step from the American
administration.” Other rebels made similar comments.
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role against loyalist ground forces.
The U.S. military will continue to maintain at least two Predators over Libya at all times, officials said Thursday.

At a news conference, Defense Secretary Robert M. Gates was adamant that the use of the drones was not a prelude
to an even deeper U.S. commitment involving more strike aircraft or U.S. ground troops. “I think the president has
been firm, for example, on boots on the ground,” he said. “There is no wiggle room in that. . . . This is a very limited
capability.”*

Armed drones are in heavy demand in places such as Afghanistan, Pakistan and Yemen, and the announcement of
their deployment to Libya seemed designed at least in part to send a message to Gaddafi that the United States

remains invested in the conflict.

It also served as a demonstration of U.S. resolve to European allies, who have been pressing for greater involvement

by the U.S. military in the weeks since it took on a supporting role in the mission.

Rebel forces in eastern Libya have failed to maintain advances from their Benghazi base and forward positions at the
crossroads town of Ajdabiya, Their major prize in western Libya, Misurata, has come under relentless barrages from
Libyan army artillery and rocket launchers, causing rebel leaders to plead for intervention by foreign ground troops.

On Thursday, rebels in Misurata were buoyed by news that armed drones had been deployed to the region. “It is

wonderful news,” a rebel spokesman said.

He said that NATO airstrikes had helped drive loyalist forces back in the last couple of days. “It is still very desperate
but not so bleak. There is some hope after these victories,” said the spokesman, who declined to be identified for

fear of retribution.

The armed Predators’ first mission over Libya was cut short Thursday because of bad weather. The unmanned
aircraft can stay over an area for upwards of 12 hours at a stretch, making them much better at distinguishing rebel
troops from loyalist forces than faster-moving fighter jets, which also must stay at higher altitudes.

Predators carry relatively small Hellfire missiles that are much more effective than precision guided bombs at
striking enemy troops in heavily populated urban areas.

In recent weeks the sustained NATO airstrikes have driven Gaddafi’s forces to seek the protection of cities, where it
has been more difficult to strike them without causing civilian deaths. The drones could open up targets there were
previously off-limits to NATO aircraft. 2
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“You are seeing. . . people that are digging in or nestling up against crowded areas, where collateral damage is” a

concern.

Libyan officials condemned the use of the drones as a violation of the U.N. Security Council resolution that

authorized intervention in Libya for the sole purpose of protecting civilians.

“On the contrary, they will kill more civilians, and this is very sad,” Deputy Foreign Minister Khaled Kaim told
reporters in Tripoli. “What they are doing is undemocratic, illegitimate, and I hope they will reverse their decision.”

Both Britain and France have clearly stated that a major focus of the air campaign is to destroy Gaddafi’s military and
weaken his grip on power. By their yardstick — helping rebel forces topple Gaddafi — the bombing campaign has
fallen short.

No one inside the U.S. military expects that the Predators by themselves will be enough to break the stalemate
between loyalist and rebel forces in Misurata or other key Libyan cities.

But Thursday, Gates, who had expressed deep skepticism about intervening in Libya, struck a somewhat optimistic
note about the progress of the bombing campaign. The sustained strikes were slowly eroding Gaddafi’s ground
forces. “Day after day, the capabilities of his military are being reduced,” Gates told reporters.

Advertisement

The U.N.-backed sanctions on the Libyan regime will over time prevent Gaddafi from replenishing his ammunition
stocks, paying his soldiers and hiring mercenaries, Gates predicted. “That’s not a short-term thing,” he said. “But the
fact is that it is taking place day after day. We’ll just have to see. This is an uncertainty.”

Some European officials have lamented the absence of U.S. A-10 Warthog ground-attack jets — specifically designed
for close air support — and AC-130 gunships. While the low- and slow-flying planes were deployed in small numbers
during the first two weeks of the campaign, they were rarely used because of fears they would be shot down by the
Libyan army.

The Predators can fly at low altitudes without putting a pilot at risk, Last month Gates said that the Air Force was

able to maintain about 48 Predators around the world at any given time.

In Afghanistan, the drones are flying long hours along the Afghanistan-Pakistan border in an effort to spot Taliban
fighters who are moving back into Afghanistan for the upcoming fighting season. Gates said that no drones have
been shifted from Afghanistan. 3
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Separately, State Do trint oiidals Thicraay sbaordodoed delays oo rlbarong $25 aalfionin 1.8, aid to the

Libyan rebels. The decigion to provide the non-ethal support — induding vehides, boots and body armor —was
announced Wednesday to address what 17.8. officialz had deseribed as an urgent need.

But State Department spokesman Mark Toner aaid the White Hounse had not yet signed off on releasing the
equipment.
“We're trying to meet their needs in a coherent and appropriate way,” Toner aaid. "We don't want to give them

things they don't necessarily need.”

Cody reporied from Brussels. Staff writers Simon Denyper and Joby Warrick and ztaff researcher Julis Tole
contributed to Hriz report.

William Branlgin writes and edits breaking news. He prevously was a reporter on the Pest's natlonal and
local staffs and spent 19 years overseas, reporting In Southeast Asla, Central Amerlca, the Middle East and
Europe.
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- M (o)1)

(b)(3)

DEPARTMENT QF JUSTICE WHITE PAPER

May 25,2011

Legality of o Lethal Operation by the
GCenfral fntellipence Apeney Aeainst o U.S. Citizen.

L 6}
(6)(3)

This white paper sets forth the legal basis upon which the Central Intelligence Ageney
("CIA™) could use lethal force in Yemen against & United States citizen who senior officials
rmsmwl bly determined was a senior lpader of al-Quida-or an associuted foree of ul-Quida.] L.

[Pusthiermore, (b)

18 U.S.CT§ 1119(b), which criminalizes the murder abroad of s Uniled Stites naiional by
another U.S. national, does not proliibit such use-of lethal foree. The fext and legisiative history
of the relevant statutes, precedents of the Office of Tepal Counsel (*OLL” 1, and ordinary
prineiples of statutory constraction support the conclusion that section 1119 fimposes no bar 1o
operations agaivst o serior leadar of al-Qaida or an associated force who neverthaless is a 1.8,
eitizen, Scction 1119(b) burs only “unlawful™killings (cross-referencing 1§ U.S.CL §8 111,
FHZ, 1113), and, in fight of the circumstances outlined below, the kitting would not be
“unlawful™ because it wonld fall within the traditional justification for conduct undertaken
pursuant to-“public autherity.” Here, the authority to use lethal force in national self~delense, as
reeognized by congressional enactiments, would make this kind of operaton-lawlul, and segtion
1119 would not be violated. [ . ["(b)(1)

bx3

Nor would sach an operation violate cither 18 U.S.C. § 956(ay—which makes it a crime
1o conspire within the jurisdiction.of the United States “lo commit at any place outside the
United States an act that would constitute-the offense of murder, kidnapping, orf maiming if
comsnitted in the special marltime and territorial jurisdiction of the United States” if any
conspirator acts within the United States-to effect any object of the conspiracy-—or the War
Crimus Act, 18 U.8.C. § 2441. Finally, an operation, under the circumstances outlined below,
would not transgress any possible constitutional Hmitations—a conclusion that is also relevant to
the judgment that.a CIA operation would be performed pursumt tapublic anthority and thm
would not violate either section 1119¢b) or scetion 956(‘1) f

! This white paper addresses exclusively the use of force abroad, in the clrcumstances deseribed herein. 1t

does 1ol address Jopal issues that the use of foroe in different circumstances or fiv any nation other than Vemen

might prusom ‘

o
| (o)1)

Eo0 I
. i (bY(3)

IQJL Ret

(1)
3)

0
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(b)(1)
L (b)(3)
A
H(bY(1)
[ (0)(3)
|
{ :
!
L . e e . [Furthermore,
according to the CLA, althouph there mey he no oceasion for surrender in light-of the incans by
which such an operaion would be carried out, the CIA would prefer to cupture this 1arget, and if
a potential target offers to-surrender, such surrender would be accepied, if feasible.. This would
include ary targets i Yemen, allthough the CTA assesses that 4 capture in Yemen would not be
feasible at this time. See-infra at 20-21, The CIA has further represented that this sort of ,
__operation would not be undertaken in o perfidious or treacherous manncr,{ (b)(1)
i TIAKCU 1N 8 Periitious of e H |
| {(b)(3)
(b)(1)
(b)(3)
2
!
onts Je— — [Ee— v m— Jr— p— . )
Finally, any 1.8, citizen targeted in such an operation would be «n indjvidual with i
oprerational snd sonivr foadership role inal-Qaida or ent of its associated for@s, M oreover, the
individual would be one who had previously participated in operational planning for atiempted
attacks on the Umited States and who has expressed interest in conducting additional terrorist
attacks tn the United States. | P
— = e
: B. (b)3)
- — — R — I |
o)1)
(6)(3)

™

TopssCRET, L L ¥
‘ (B)(1)
(b)3)
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(b)(3)
TORECCRET, M
TORSEERET) e 3

)1y
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(b)3)
TOLSECTT ' e
i
i
|
(b))
()3
TORSICRET] I - ¢
| (0)(1)
(b)),
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o
"i“f?;’é.»;z‘«tz“?}ztc'l‘f ®AE b2d

.

Subsection 11 H9(b) of titke 1§ provides that “[a] person who, being a nutional of the
United States, kills or attermpts to-kill a nutional of the United States while sueh natioual is
autside the United States but within the jurisdiction of another country shall be punished as
provised under secijons [11), THI2, and 111" 18 LLS.C 6 PTIOM).Y o light of the sature of
the operation ¢ sed above, and the fact that its turget would be o “natlonal of the United
States™ whu i cutside the United States, it might be sugpested that scetion. 1119(b) would
prohibit such an op on. Section 1119, however, bars enly unlawful killings. and the United
8" use of lothat fores i national self-defonse g not anunlawful Xilling. Sestion F119 is bost
ad Lo tncorporaie the public authority jusification, whieh can render Jethat setion carried
out by a governmentd official lawful in some circumstances, and this public authority
Justification would apply 1o suchi a C1A operation.. 1)

{B)(3)

Al

Although seclion 1 1THbY refors ouly to the “punish{nents]” provided under scetions
LEME, FHEZ, and 1113, courts have vonsiroed seation 1119(b) to inCorporate the substantive
eluments of thuse cross-relerencet wrovisions of (itle 18, See, e.g., Uiited Siards v, Wharton,
320 F3d 526, 533 (5t Cir, 2003); United Stares v, White, 1. F.Supp. 2d 1008, 101314 (K.,
Ca, 19673 Seation 1111 ol title 18 sets forth criminal penalties for “murder,” und provides that
“Imlurder is the unlawiul killing-of a human being with malice alorethought” Jd § 1111(a),
Seetion 1112 similarly provides criminal sunctions for “manstaughter,” and states that
“LnJanstaughter is the uplawful killing of o human being without malice.” Jd § 1112, Section

p=4

i

¢ Seealsi 18 WL8.C. 8 1V19(a) (providing that “nationa] of the United States™ has the msaning stated i
section JOH@)(22) of the Inunigration and Nationeiy Act, 8 US.C. § HHOIGEN22)). (L)

"&y};&ﬁfﬁ‘m‘w B it 5
A (1)
(b)(3)



Case 17-157, Document 29, 04/21/2017, 2017106, Pagel16 of 207

A-305

Case 1:15-cv-01954-CM Document 34-12 Filed 08/28/15 Page 8 of 24

(b(1)
(h)(3)

TORSECRET o

x

po

il penalties for “attempts o commit murder or manstauphtor” fd § 1113
I is therefore elear that sectian 1119(0) bars only “unlawlid killings (U1

Thig limiation on seetion 1119(b}"s seope is significant, s the fepislatve lustary w the
underlying offenses that the section incorporates makes clear, The provisions section 1] 19¢b)
rates derive from seciions 273 and 274 of the Act of March 4, 1909, ¢, 321, 35 Stat.

HOBS. H143. The 1909 Act codifivd and amendéd the penal faws of the United States. Scetion
g s . s ; ; \ .
273 ol the enastment defined murdgr as “the unlaswfil kitling of'a homan being with nalice

) 0
aforethauphu,” and seetion 274 defined manslaughter as e unlawful killing ofa human being
g :

wirtivut maliee ™ 33 St 1143.Y In 1948, Congross codificd the fedoral mutder and
P and THR of Ude 18 and ratained the definitions of

" Sevtion 1319 el alse exprassly iny various procedural-fimitations on proseeution  Subseetion
PHESE )Y ) requeiees thi sy prosecation be author nwriting by the Attormey General, the Duputy Attoracy
Generad, or-an Assisiant Aty General, and precludes die approvil of such anaction “if prosecution hus been
previously underuilen by o foreign cowniry for the same conduet,” In addition, subsection 11 1OLeX() provides tha
o jo proseourion sholl be npproved under this seetion unless the Adlomgy General, i consultation with the
Seeretary of Stae, derermines-that the conducr ivek plaes in a coupry inviliieh the person is no longer present, and
the country dasks b ebility 1o kywfally secure the person’s retum™-~3 deterinination thal “s not subjeet o judicial
ceview id ()

A TOOS ot conaressional commitice repart anhe Avtexplained that o luder existing law fic., prior to
i 1909 Act, thare [l beend no staory definitdon of te erities of murderor nignsloughier.” Repors by thy
Spevind Joln Comm, e the fRevisipn of the Laws, Revision and Codifleation of the Luws, T, MR, Rep, No. 2,
Glith Cong, 15t w12 4m. 6, 1908) ot Comminee Report™). The 1878 edition-of the Revisert Sautes,
however, did coniin o definition for maistaughter-(ut not murder)s “Bvery persot:who, withiir any of the places or
upen gy of the walery [within the exclusive-jurisdiction of the Unitod Stites] urdaw ity dnd willfully, bt withoul
inatiee, strikos, siabs, wounds, or shools a, atlerwise injures another; of which steiking, fabbing, woundivg,
shooing, or other ijuwry sweh ofher-person dicy, gither o Jand-or sew, within or without the: United Simtes, 1¢ gty
ol the erime of manslaughter.”” Revised Statates § 5341 (1478 o) favored i Uinited States v. Alpxandor, 41 ¥.24
923, 9448 0,54 (.0 Clr 1972%). With respect o murder, the 1908 reportnoted that the legislation “enlieges the
commati-law definion, and 15 Shmitar fis o to the gatures delining nurder in g Targe magority of the Stages ™
Joint Canuwitiee Report ot 24; sov alvo Rovision of the Penal Laws: Hearings on §. 2982 Bofere thy Senate gs o
Whote, o0ty Cong., 13t Sess. 1184, 1155 (1908) (stement of Senator Heyburm) {same). With respectto
wanglaughier, the 1epor stated that “{wihat is said with respect to {the meprsdor provision] is won as w this section,
wansinvghter belng dufined and classified in language stinilar to that wo be fownd ia the startes of o laege najority
of the Steses.” Jout Chmmiltes Report at 24, (U)

S e, Sal Penod Code § 187() (Wast 2009) (“Murder is-ihe untawful killiog ol's oo being, er e
iy, with- malice aforethought' Fle, Stat § 783,041 () (West 2009} (ncluding, “wnlow ol killing of & human
being” ss-an elemant ol mowrder); Idubo Code Am: § 1841001 (West 2002) (*Murder is the unkiwlil Biling afa
human being™); Nee, Rev. Stan Ann, § 200.000:(Wau 2008) Ciocluding “unlaselul_killiog ¢f o:human baing” wira
elopent o maorder); R T Gen. Lass-§ 1523 £ {West 2008) (“The untowful killing of & fuanan being with mle;}}c
aforethiupht is movrder "), Tann, Code Anr.§ 3913201 (West 2009) ("Criminal horsicide is the. unlae ful killing of
another person™). Such statofey, in turn; refloet the-view ofterr expressed in the commion fuw Ui'x}mrdv.r l}l:\.': the
erimevequires an “uskawtul” killing, Sew e g, Bdward Coke, The Third Part of the Institites uf Laws z?_/ Eigtand 47
(Londor, W, Clarke & Sons Y809y (*Murder Is when o wan ol sound memory, aad of theage of diseretion,
unlawfaly kiflsth withitomry county of the realm say reasonshle treature or rertm nomra-under the Ring's pence,
with madive fore-thewght, either expressed by the party, or implied by law, 5o as the party woueded, orhurt, &e. die
uf e wound, or Bart, &c. within s year oo ¢ doy afier the same.”); 4 Witlinmeilackstone, Conprensarivg on the

TOLSTTRET, ' v e s

- (b)(1
(0)(3

i Nt
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TOP SECRET) ) 8
i (bY(1)
(b)3)

A this legislative history indizses, puidance as to the merning of whit constitutes an
‘:sm?aw("u? killing™ in scetions 1111 and 11 2mund thus for puspeses of seetion 1119 e be
found fy the historicat understandings of mrder end manstaughter, That history shows than
states Aa;»’c lang recogmized justificutions and cxcuses © statutes crinminalizing “untawful”
m!hnp.,.‘ Orne stafe court, for exg \.mph i construing that stale’s tiurder statte explained thay

“the word "unlawlul is a term of art™ that * wnnom # homicide with the absunice of factors of
exause or justification,” People v, Frye, 10 Cal. Ripw. 24217, 221 (Cal, App. 1990). Thatcourt
further explained that the Tactors-of excuse or justification in question include (hose that have
tradit mna?%v been recognized. il at 224 n.2. Other autharitics suppart the same conclusion. See,
o2, Mnlwsny v Withur, 421 1.8, ()M, 685 (1975 (requirement- of “unlawlul™ killing in Mame
mrdor swtute nveant thi killing was “neither )L“(!Ihlhh‘ norexeusable™y; ¢f afso Rollin M.
Perking & Ronald M. Boyee, Criminal Law 56 (3 ¢d. 195 9323 (Mhnpecent homicide is of twy
kinds, (1) justifinble and (2) exansable.™). Accordingly, sectivn 1119 docs not praseribe kllings
soversd by oa u-;:iiiwuuw rradi i?mmﬂy FELORREZSC i, such us under the common taw or state and
federal murder statules, See #hite, S1F. Supp. 2d at 1013 ¢ “Congress did not intend [sesiion
9T to wrimsinalive ;zmm able or excusable killings. ™). (4

.

Before une such ree
analyzod in :hc- context of a
H190h) in ;

ed justification-the justificwtion of “publie autherity™—san be

endial Cla npei'zmu 1 HUiS necedsary to explain why seetion

ates that particular justitication. = {by )

" ' o {b)(3)
I'he public authority justification, generally undergiood, is well-ucepted, and itis clear 1t

nay be avaihable oven in cases wlicre Lhe. particular erimival statte ot issue does not exprossly

vefer W o publis authority justification.” Proseeutions where such a “public authority”

Larwy of England 195 (Qx{oed 1769) (sama); see also 4 Digast of Opinians of the Judge ddvocates General uf the
Az Y074 0,2 (19123 ("Muzder, at common taw, {s the anlavdul killing by « persan of sound meimory sud
diseraiion, of any msasonable urednbeing and under the peace of the State, which malice sforethought either
eapress of amplied ) Brdernn! guotaSon marks eritted), ()

¥ Vhe same is wrue withrespest 1o otiter stanutes, including federal Jows, thatmodify a prolibited fet other
than muder arm aughter with the teem “anlawfilly™ See, ¢ g, Terrddon v, Ganzules, $9°F, 250, 252 (N.M
Ferr. 1907) {construing the tern “undawfl" fn statale criminalizing assaolewith o deadly WERpON B “elearly
equivalint” to “sithout excuse o justifission”). Forgsanmple, 18 US.C§ 23190 makes itunluwlul, ivfer alia, w
“unkaviilly sud willlilly providef] or coliset!} funds™ witl the intentivn thut they beused (or-khowledie (hey drc o
bre used) to Carry out an serthat is-an offease within corwip specificd réndivs, ortoenfuge in coriidn othor terraris
wels, The lup»}atmi istery of websion 23290 makes Clear that “[Hhewerm uniawl‘uilv is intended to.cmbody
cominsn ke del LR, Rq) Mo, W07-307, at 12 (2001). Sinlarly, e Unifory Code of Military Justice
mes i untawiul for uwmbcrs of the aemed (cm\& m, without justification or excuse, unlawluly kiftf) @ human
being™ under cortain specified clroumstances. 10 ULE.C.§ 918, Notwithstanding thit the statie alpe ady expressly
cequires tack cwtion or exeuse, ftis the lon mndmy view of the wmed forees uw Sk Jithing u human being
is unlaswfisd” for purposes of tus provision “when done withow justificaton orexease.” Manuel for Courtg-Martial
tinited States C2ODE ek st {V-63, art, 118, comment (63 1) (sraphasisadded). (U

# Whiare u fdderal eriminal statute incorporates the public authority justification, and the govemment
conduet at issue is within the scope of that justification, there is no need 1o examine whether the criminal probibitian
has biewn repenled, impliedly or othersise, by sowe oftier statie that might petentially authorize the goverimiental

TopsEcRET: e 7



Case 17-157, Document 29, 04/21/2017, 2017106, Page18 of 207
A-307

Case 1:15-cv-01954-CM Document 34-12 Filed 08/28/15 Page 10 of 24

(1)
, G/
TOPR SECRET N

nwwfication s inveked are understandably rare, see Anerican Law Instiuty, Model Penal Codu
4:»0 Commentaries & 3.03 Copiment 1, al 24 (V988 of Fise Fraud Investigation, § Op. 0.0,.C.
84, 2R 1.2, DBA (1084), und thus thure is litthe cae Taw w which courts have analyzed the

scope of the Justification with vespect o tlie conduct ol‘g,mcmm(:m officiats, ' Nonetheless,
disvugsions in the leading treatises and in (he Model Penal Code demonstrate jis legitinuiey, See
2 Wayne R, LaFave, Substcntive Criminal Law § 10.200), at 135 (2d od. 2003%: Porking &
Boyee, Crimmal Lene at 1092 (“Decds wiieh atherwise would be erining!, such as wiing or
destroying propeity, taking hold of o person by foree and against his will, placing bim in
confinement, or evin taking his Hie, areaiof crimes if done with proper public authoriy,”); see
afva Model Penal Code § 303010, (d), (¢), ar22-23 (propaging codification of justilication
where coaduet s m.qum,u ur ;\uthm”"‘d by, inter aba e faw definng the duties or functions
mf apublic afficer .. 7 the law unvemmg an wrmed sarvices or the lawful condust of war”; or
s other provigion ol fww impasing a public duty™); National Comm®n on Reforn of Pederat
Criminaf Lows, A Proposed New Federat Criminat Code § 60201 (*Conduet-engaged in by g
pui\ji: s:ff,wau:! in the course of his official duties isjusti!}cd when It is roquired or authdrized by
faw. ™) ¢ OLC hag invoked analogous rutionales when it has dndh/u d whether Congress

“-mlw i pm ioular criminal xmm!a to prohibit specilic conduct that otherwise fulls within a
HOVETTITILNT SEMCY "3 s horities.! (L)

The public authority justilieation does nol excuse all conduct of public officialy frow all
criminal prolubitons, The legislature may dus:‘.’,n some sriminal prg !nbmmw o ploce bounds on
the kinds of govermuoenial conduct that can be authorized by the Exeeutive, Or thc lepishature
nry eoact a eriminad prefibition in order w delimit the scope of the eonduet thot the legistaure

pondus, mdudr 13 b, the suthorizing stide ateripht supply the predicots for e asgertion of the public 2uthority
Jusutivation mell T Rothor, in such casen, the erindnal prohibition wnp}y dows ot apply to e particular
governmenial contduet atigsue in the first instance mwmc Songress bitended that probibition to be qualitied by the
public mmumyylsn!muon that tt-lcorpasies Conversely; whercanother statote expressly authories the
govaoment ta shage in the specific mnducx i question, ey there wonld benoneed 1o invoke the more general
public authority justification dogirine, because i such a cuse the fegistature Hsal s, n ¢ffect, carved out.a specific
ANSEPION pcnmtiim- the exeeutive w do whus-the tegishture hos otheradse peoeeatly forbidden. Sucha
clreurstines 18 ot adidressed in this whm, paper. (W)

EH

¥ Phe question of g “pubilic nmhomy”jusuhwlmn is muchnore freguently ligaled in cases where a

with a orime joterpesss the defense that he retied vpoo outhority that pub iv offisial adlegedly
seed apon hir W engage in the chullengéd candvet, Sve generally United Siates Attomaeys' Manuab it 9,
Criminal Regsource Munual § 2058 (,c.cscnbmg» and diseussing three different such defenses of “govennntal
authority”y; National Comm/n on Reform of Federal Crimingl Lanvs, A Proposed New Federal Criminag Code

£ GO2(2): Mo ¢ md Code § 3,05(3)(b); see alse Hnited States v, /'u!c}w 50 F3d 244, 283 {Ath Cir, 2067 );
tinited States v, Rosenthal, 193 B2 1214, 113536 (1 Uh Cie, V986): Uhntedd States v Dagyran, 143 F2d 39, 83-84
(o Gl 1984); Fed R Crin, P83 (roquiring defendunt 1o noffy government ifHe intends o vake sach u public
suthority defense). Such cases are not addressed b this whilte paper; and the discusiion of the Upublic guthoriy”
Justification is lmited to the question of whether o partialar eriminal I applies to specific conduct undertaken by
goverseat agencies pursiant to their authorities. (U]

U See, g, Visa Fraud fivessigesfon, £ 0p. O.L.C. at 287-8% (ooncluding thus civil sttt prahibiting
issuance of visa to an aien known o be ineligible did not pmmbu Srte Department from {sswng such & visa where
cogsary” 1) F.tum,m inportant Inindgration dnd Naturalization Servive ontercover opsration carried outin a
Mreanable” fashion)

1

"s‘ogj,ss«;*ffimn
e

(b))
(b)(3)
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s ofherwise authepized the Bxecuive o undertake pursiant to-another stte. ' But the
seeogion that o federal criminat statue may incorporate the public sutherity justification
rebieets the faet that it would fol unke seuse tw allribuie to- Congress the ntentwith respeet to

i i erimamal statates o prohibicall covered astivities undeitaken by public offichs in the
ieghimate exercise of thelr otherwise lawful authorities, evea il Congress bas clearly infended t
nake thase sanie actions a erime when commitied by persons who are not seling purssant (o
such public zuthority, In some instances, theralory, the boger view of o crinioal prohibition may
well be that Cangress meant 1o distinguish those persons whe arcacting pursuant te public
sutherity, ul least iy some clrenmstances, from those who are not, even i the statute
does not make that distinction expross, Cf Nardone v. United States, 302U 8. 376, 384 (1937
{federal eriminal stutes shoukd be construed to exclude authorized conduct of public officers
where such a reading “would work obwious sbeurdity as, for example, the application of a specd
lns (o u policenias pursuing a criniingl or the driver of @ fire engine responding wan alarm™),

2
[£85

Hore, b the case of a federal murder statnte, there is ne general bar to applying the public
athorty justifieaton 1o erimival prohibivdon. For esample, with respect o prohititions on the
untewlul use of deadly foree, the Model Penal Code recommengied thut legislatres should make
the public authority (or *public duty”) justification available, thongh only where the use.of such
force s covered by o more particular justification {(suchns defense of others or the use ol deadly
{ore by Taw enforcement), where the use of such force “is otherwise expressly authorizod by
Lo o where sueh foree “ocours i the Towful conduct of war,™ Model Penal Code
§ 3.03025(by, ot 22, see also id Commuent 3, a0 26, Some states proceeded (o adom the Modei
Punad Code rocommmendation ™ Other siakes, although nos adopting that precise feomy
have enaeied specilic sutines dealing with the question o when public officials are justlicd in
ustny dendly forue, which often preseribe that an offiecr asting in the pa:x'l‘ormnrm of his official
duties must reasonably have bielioved that such {oree was “neensst

ary.” " Other states have niore
broadiv provided thin the pubdic authority defense is available where the governnwut officer

\
Rl

engages i a “reusonable exereise” of hs oficial funetions.™ There is, huwever, no fuderal

¥ Sew, e, Nardone v, United Stafes, 392 1.8, 379, 384 (193 7) (goverimunt wirctepping was proseribed
by federal statuie) (U)

B Fah potentiaily applicable stannte must be carefiifly and separately exumined todiscen Congress™s
intent m s respeat—-such as whether ft imposes o less qualified fuilation (hun section ) 118 faposes. .'W“fm )
gonerally, ¢ g, Umited Stares dasisiamee to Cowtries that Shoot Dawn C’nu‘l,/!i'rcrfg/i ln.vdlv.ud'h it f{l‘tt;,/“‘?rq. N"’f"“
8 Op OULC 148 (1994, dpplication of Newrality At o Official Governaen detivities, B Op, O 58 (1984,
(Vi

" See, e, Neb Rov, Stat, § 28-1408(2)(0%; Pu. C.8.A, § S04{0Y2); Tex. Peni Codetin 2 5921 (W)
" Gee. ez, Ariz Rev, Stat § 13-410.6; Midine Rev. Stal. Ana. tit. 17, 410232 (4

9 Sre, eg, Ale Stat § 13A-3-220 NOY, Penal Law § 35.05(1); LaFave, Substantive Crimum/-idfw
§ 10, al 135 0,08 xep alvo Rohinson, Crininal Law Dafenses § 149(w), at 2T (proposiag, that the defemse
shoutd by uvailable onty if the astor engages vihe authorized canduct “whed :wq w‘(hc GXLCIL NOCESEATY L0 Proteet
ar further the Intesest proteeted: o -turshered by the g of authority” and where s bl i relution to the
gravity of tie harems o evils threatened and the inportance of the interests to-be furthered by such éxetcise of
antiorivy”); sd § 19(e), at 21820, {11 :

TOP SRCRET)
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sttt that 1s analogous, and neither section 1119 nor any of the incorperated title 14 provisions
‘»(.,'”1{’. forth i substuntive elements of the seetion 1 119y offense, provide any oxpress
prithnes w5 1 the existence or scops of this justieation, {11

Against this background, the wuchstone Torthe analysis of whether seedon 1719
ingurpecates nut ondy justifications generally, but also the public authority justification in
particuiay, is.the legislutive intentunderlying this eriminal state. Here, the statwte should be

“reatd to exclude from its prohibitory scope }ﬂ”my‘. that are cmxym;maa‘.d by traditional
fustifications, which include the public autherity justification. There are no indications that
Cengress had o contrary intention. Nothing fu the taxt or legistative history of scetions 1111
T3 af fitde 18 suggests that Congregs intended 1o exclude the esblished public avthority
Justification from those that Copress otherwise naist be understood-to have in ;mncd through
e use of the modifier "wlawiil™ in ihosc stasutes (which, as explained above, cstablish the

substantive scope of section | 119537 Nor is there anything in theaextar legislative history of
section TH9 qsell o suggest that- Congress intended 1o abrogate oy otherwise affet the
availability under that stande of this traditional justification Tor killings, On mcz cantrary, the
selevant i rx’qmiw materials indicate that in enacting section1 119 Congress was merely closing

agap in a field dealing withentirely differsnt kinds of conduer than tha at fssue here, (L)

The origin of seetion 1119 was a bill entitled the “Murder of Usited Swates Nationals
Act of 19517 which Senator Thurmond introduced during the 102d Congress in response o the
s of an an i -South Koreawhe had been waching at a privawe school there, See 137
Cong. Ree, 867577 (1990 (statement of Sen. Thurmand). Shortdy after the muder, another
Aanercan teacher at the sehoel aceased a former colleague (who was also a LS. eitizen) of
having commitied the murder, and also-confessed w helping the fovmer colleague cover up the
erimie. The teacher who confessed was convicted in a'South Korean-coun of dc*stmvhw evidence
and aiding the eseupe of a erimingt suspect, It e individual s ha. aecwsed of murder gt
retmned to the Untied States before the confossion. Jd et 8675 The United States did not have
anextradition traaty with South Korea that would have facilinated prosecution.of the alleged
rrdersr and theretore, under then-existing law, “the Federal Government hald} ne jusisdiction
to prosecute a persim residing fn the United States who hafd] murdered an American abroad
exeept in Hmited circumstapees, such ay o terrovist murder or the murder of o Federal official.”
fd (U5

To clase the “loophole under Federal law which permits persons who murder Americans
in eertain forcign countrics to go punished,” i, the Thurmond bill would have added o new
seetion fo tithe 18 providing that “{wlhoever kills oraltemypts to kill u national of the United
States while sueh national {s outside the United States but-within the jurisdiction of another
country shall be punishad as provided under soetions THUT, U2, and 113 of this ttle.” 8. 861,
H2d Cong, {1991) {incerporated in §. 1241, 102d Cong, §§ 3201-03-(1991)). The propusil also

Uhe-argument that the use of the ter unlaw (ul” suppors-tic conclusion. that seetion: FHLY incorporutes
e pnbu authority justification does not suggest that the absence of such v e would require @ sontyary ‘
conetugion regarding, e intended application of w erintnal statute to otherwise autharized poveroment conduct in
Bach statute st be considered on ity own torms 10 déterraine the rolevont congressional intont, See

wiher s

sugra oty 13, (U

TORSEC RET e (0
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contained a separate provision amending the procedures for extradition “to provide the executive
bravsh with the nevessary authority, in the absence of ws extradition-tremy, to surrender o
{oreign governments those who commil-vislent crimes-agoinst U.S, nationals:”™ 137 Cong. Ree.
8676 (1991) (statement of Sen. Thurmond) {discussing . 861, 102d Cong., § 33.'% The
Thurmond praposal was fncorporated into an omnibus ctime bill that both the House and Senats
passed, but that bill did not become law., (1)

In the 103d Congress, 4 revised version of the Thurmond bill was included as part of the
Violent Crime Controt and Law Enforcement Act of 1994, FLR. 3355 § 60009, 103d Cong.
(1994). The new legistation differcd from the previous billin two key respects. Fir, it
preseribed criminal jurisdiction only where both the perpetrator and the victim were LS,
nationals, whereas the original Thurnvond bill would have extended jurisdiction to all instatces
wy which the victing was a 1.8, national (based on so-called “pagsive personality” junisdiction'®).
Second, the revised legislation did-not include the separate provision from the earlier Thurmond
legistation thal would have amended the procedures for extradition. Conpress enacted the
revised legislation in 1994 ag part of Public Law No. 103-322, and it was codified as scotion
1119 ef title 18. See Pub, 1., No, 103-322, § 60009, H08 Stat. 1796, 1972.(1994). (1hH

Thus, section 1119-wag designed to close a jurisdictional loophole—uxposed by a murder
that had been committed abroad by a private individual—to ensure the possibility of prosecuting
U8, nationals who murdered other 11.8. nationals in certain foreign countries that lacked the
ability to lawfully seeure the perpetrator’s appearance at (rial. This loophole hud nothing to-do
witl the sorta. 7 ICIA counterterrorism operdtion at issuc here, Tudeed, prior to
the enuctment of section | 119, the only Tederal statute expressty making it a erime to kill U.S.
nutionwls abroad, at least owside the speeialand maritime jurisdiction of the United States,
veflected what appears to-have been a particular concern with protegtion-of Americans from
terravist attacks. See 18 US.C. § 2332(a), (d) (eriminalizing unlawful killings of U8, nationals
abroad where the Atormey General orhis subordinate certifies that the “offense was intended to
covres, intimidate, or rotaliate againsta povernment or a civilian population™).™® 1t therefore
would be anemalous to now read section 11194 closing of s Jimited jurisdictional gap as having
heen intended 1o jettison important applications of the established public autherity justlfication,
partieularly i light of the statute’s incorporation of substantive offenses codificd in statutory -

* The Thurmand propesal also contained procedural Hmitations o prosecution virwally identical to those
that Congress witimately enncted and-codifiednt 18 UB.C§ 11T9(c). Sew8. 861, 102d Cong. §.2. (1)

' see Groflyey R. Watson, The Pussive Persanality Pringiple, 28 Tex, fot'] Ld 1, 13 (09933 137 Cong.
Rec, 8677 (1991) (letier for Senntor Ernest F. Hollings, from-Janet G, Mullins, Assistant Secretory, Legistative
Affuirs, U.S. State Depariment (Dec, 26, 1989), submitted Tor the record during floor debate on 1l>c_ Thurmond billy
($9752) (“The Unlted States has generally taken the position that the exuvrcise ofuxrrmgxwigorml f;rlnlinﬂ}
jurisdictions hased salely on the nationality of the victim biterferes unduly with the application ol Jocal faw by local
duthorities.”™y, (U}

% Courts have interpreted other federdl homiside statules 1o apply extraterritoriaily duspite tl};: zll?sgncc of
an express provision for extraterritorial application. Soe, e.g., 18 U.S.C. § 1114 (criminalizing unlaw(l kxﬂmgs'uf
federnl officers aod employces); Urited States v, Al Kassar, 582 F. Supp, 2d 488, 497 (812N, 2008) (construing
T8 UWS.C. § P10 apply qxtrmerri}oriul(y} [(9))]

TORSECRET] _ . _. . % .
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provisions that Trem o] fndications were intended 1o incorporate woogiizad fustifications wid
excuses. (Lh ‘

Tt drue that here the arget mav be s U8, aitizen, Nevertheless, LS, Crigenship does
not pravide @ basis for concluding that section 1119 would fail to ingorperate the eswublished
gmblic authority justificution for a-killing in this case. As explained abave, section 1119
nworporates the tederal nrder and munslaughter statutes, and thus i prolibition extends onty
t unlawlisl killings, 18 US.CLES 11T, 1112, acategory that was intended 1o fnciude, from all
o7 the evidense of Jegislative intent, only those killings (ial msty not be permissible in light of
raditional jusiifieations for such activn ALt time the predocessor versions of seetions 1111
and L2 were enaered, it was understood that killings wndertaken in acoord with the public
awthority justification were-not “uslawid™ hecause they were justilied. Fhere s no indication
that, Bueanse section 111 9(b) proscribes the unfuwfil killing abroad of 1.8, nationals by U S,
nuttonals, it silently incorporated all justifications for killings exeepr Ui public wuthority
hestifieation. : (b1} )

(0)(3)

L

Ciiven that section 1119 incarporates the public authorily justification, the next question
w whathera potenial Cla operation would-be enconipassed. by that justification and, in
particolir, whethur thar pustifisation wauld apply even when the tarpet is ¢ Unized States ¢ilizen
Vi inalysis Loy 1o the conclusion that il would=-~a coneluston that depends in puart on the
funther determination that this kind of aperation would accord with any petential congtitedonat
proteciions of ¢ United States eitizen in these circuinstances (see i part VI), In reaching. this
conclusion. this white paper dees notaddress other cireumstandes invalving different facty, The
facts-addressed here-would basu el w'establish the justilication, whether.or nat any
Frorbng Fet e strer gy \ esgyendy et k4 .
rtsubar e s necessay o lhj« eanclusion, C o))

(B3(3)

A
The fune of reference here is that e United States is currently in the midst of an armed
confliel, see- Authorization for Useof Militiry Foree (“AUME™), Pub, L. No. 107-40, 113 S,
224, § 2(0) (2001, und the public authorisy fustification would vneompass an operation such as
thix une were it conducted by the military consistent with the Jaws of wer. Ag one fegal
commentar hags explained by example, “if asoldier intertionally kills an enermy combatm in
tante of war and within the-rules of warfare, heds not guilty of onader,” whereas, forexample, {F
that sobdier nantionally kills & prisover of war-—a violation of the Taws of war-“then he
comanits murder,” 2 LaFave, Substantive Criminal Low § 10.2(0), al 136; sev alsg Srate v, G,
U3 Mefinn, 340, 387 (18687 (“That 3t 15 legal to kill an aliernenemy inthe heat and exercise of war,
is undeniable; out to kill such ancnemy after he laid dowe his anns, sud especially whenhe is
contined in prizon, s murder,™: Perking & Boyee, Cringnal Law at 1093 (“Hyen tn time of way
awalienenemy may not be killed necdlessly after he has been disarmed and securely

s of the conclusion that secton 1119 and the statutes it erosg-references incomarate Uns
wat the Justilication wonld cover an operation of the sort discusserd hure, this discussion daces not
addresy whetber ather grounds might exist for conchuding that such an operation would be lawful. {ESAY)

TOR-BECRET I ‘ 12
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inprisoued "L Moreever, without invoki ing the-public authority justification by 1wrms, OLC has
febivd ondhe same noten in s opinion addressiig the intended scope vl a ledeeal ::rimn'n.’:l
statute that concerned the use of possibly lethal force. See Uiited States Aswistance 10 € onntrics
that Shour Loven Civil stireroft vatved in Drug Trafficking, 18 Op. ( Ly, l(\: { l‘."M‘,
CShoot Devn Opinien™ ) {eancluding that the Alrerall s Sabotage Act of 1984, 18 U8

§ 3200)(2). which prohibits the willful destrugtion of @ civil airerelt and otherwise :;ap]m 1 U8,
povernmunt sonduct, showld oot be construed to have “the surprisiog and almost cartainly

untrended effect of eriminalizing actions by militgry pevsonnel that are lawful wnder
fntreationa! faw and the Tawes of aimed conflet™), v - ol
h)3)
As explained above, an ogier ahon of this sort would be targered ata senior leadoer of aiv
(Quiddy or its ussueiated forees who-panicipaied in operational plannmg for atie mpled attacks ow
the United States on behall of sueh forces and who contities 1o plansuch attacks. Ser e ot
Sueh an dividual swoold hive engaged in conduet bringing B within the seope of the
AUME Any military operation againg such 4 person, thergfore, would bo carricd out aguing

someone who s within the core of 'l(HVIdUrll\‘v against whom Congress hag avthorized tie use of
nesessary and appropeinge foroe. (184

his zart ol open m(m would also be congistent with the laws of war applicable © a nop-
iternational arnred couflier™ it carried ou by military perstnnel. Any military smerabey

H ommittee Agaiest Torture-in Iyrael v, Govervnrent.of fsrael, HCE 769007 4 19,4651, M. 375,
N

e Coun sittingas-the High Couet of Justice, 20063 (" Wher soldiers of the Jsrack Dufense Fo
the lws of armedvontlien, they are acting *by Taw', and they-lave 8 good justiiTeation ch,l'u*« 1
Jotowever ifthey aut cangrary to the }uwa o. i cenfivt thes muy by it ndin, crwdaadly
Lable for tien U Celtew v Ceflasvaes, ST T2 184, 1O 1975y Can order-toy kiD uires
Viemamere would be an ilegat order, dod . . | i fihe defond mz? i new the ordér ways ilegal or ghoudd have known it
wveirs Wlegi, obecienee e an order was nova depid defense™). {U)

SR (Tsrael §
At pUrelan
crid-cuipatli

& The rutes of non-dnteepational nemad conflict ure relevant becsuse the Supreme Court hasheld that the
Elyited States 15 ¢ uw&,c& i a-nonsinteraational arpsed: condlict with ai=Qalda: - Hamdim v, Rimsfutd 548 W8, 587,
L2831 (2008 Alhough ar opurtion of the kind diseussed e would oteuf il Yemen, o loeation Gt s fay frost
the saostuctive herer of colrhat between the United States and al-Quide, tintdows nat affect the conshmion, Phere
appears 1o be no muthority Hr the proposition thar when v of the- pardes w-an arined conilict plans aud evecnios
nperations from inu new natfon, an operstion to enguge the eatmy intha focation van never be pavt of the
originat a conllic wd thus subjeet to e bvws of war governing that cotfletwuniess and anti! the hostilities
bognme sullciontly inensive wnd protracied within that vew locatisn: Mor is there any obvious teason why that
more eategariend, netion-ypecific rule sliould govern e non-internationsl armed conflict, Kather, the.detennination
of whiehhug aptsar L))}CMJOR wanld be min ol an ongoiog arvied conflict for purposes ol fmemational lew
s cowsiderstion ¢f the particular facts snd ciroummances present i cosh case.

T

Ttere. any potential operation would Lurget o serior teader of al-Oeida or s aesociated: {oress, Mereover,
sueh an operaiion woirdd-be vonduetd in Yemen, where & co-belligerent ol al-Qaida, angaged-m hostfities naningt
the United Sutes s protal the s comprehensive semd wnmu and iy Jeague with the pricsipal enemy, has ¢
signisteantand orgunized prawnee, and from which i is condueting terrarist xrammg nam ;)rpnﬂ%f\.d aanner and
has vxoewied wnd is planpiug toexgente atacks rpaingt the United States. Finally, thesarger of such an operation
swould be someons continutnsly pluaning atlacks frons that Yement Bast of operstions against the Uiiind Stateg, w
the conflies with s)-Qaidn continues, These fhets i combination suppart the Judgrant that this sortof operadon in
Yemen would be »‘unm cledd as gt of the nod-intsmational asinzd confliet between the United Stras.und #l-Quida,
m}x ]
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o))
(b)3)

TORSRTRET/ el

responsible for sueh ¢

Lstrike would likely have an obligation o abort s sirike i he or she
conehudind

fgteivilian casualtics would be ur‘fmrg*)ommm te or that such a strike would thany
other respect visTate the Trws ol war, See Chuliman of Yie-doist Chiefs of Staf?, Ingtructon
SBIV.OLD, fngementarion of the Dold Law of War Frogeam §4.00al Tiape, 39, 2010) (Clois
DOD policy that ... [injembers of the DOD Componeniscomply with (e Low of war during wf
armed conflicts, bowever sucl conflicts are characterized, and in all other military operations.”),
Moreovar, the argeled nature of thig sost ol aperation would help to enstre that it would comply
with the priveiple of distinetion. See, e.g., United States Alr Foree, Zargering, Al Forae
Proctrine Domevert 2-1.9, a1 88 (June §, 2000) (explaining that the “four fundwnentad principles
that are inhesent to all turgating decigions™ are mititary necessity, bumanity (the aveidance of
unn

sessury sulfering), propertonalivy, and disthradon), Further, while soch an operdion would
be conductes without warning, it would nntviolute the prohibitions on treachery and perfidys—
whieh are addressed 10 vonduet involving o breaeh of confidence by the assailant. See, e.g.,
Fagoe Convendon IV, Ansex, are 23(b), 36 Stat at 230102 ({11 is vapecially forbidden .. 1o
kitl or wound sreapherously individuals belonging w the hostile nation oy armw™); ¢f, «fsn
Protocol Additional 1o the Geneva Conventions of 12 2 August 1949, and Relatng w (e
Protection of Vietios of Internationdd Anved Conflics; wrt. 37(1) (profibiting the killing,
syuring or capiure of an adversary in an Internatipnal anmid conflict by resortto-acts “hwiting
e contidence of e} adversaey. . with intent e betay tat confidenee,” ineludbig fuipning u

fre o negotiate smder tevee or fag of surrender; Teigning incupacitarions and foigning,
noneombatant statusg), 3‘

b digiv o2 all those circumstances, o military operation against the sort ol individual
described above would eomply with intemational law, including the Tews of war appicable w
this armaed coiilict, and would Tull within Congress’s authorization 1o use “necessary and
approprivte foree” against al=Caida. Consequently, the potential attack, if conducted 1 under
military suthority in the manner described, should be understood 1o constitute the Jawdll conduet
of war and thus to be envompassed by the public autharity justification,

(b)(1)

B. (b)(3)

Giver the assessment that-an-analogous e peraion carrind out pursuant to the AUMYE

would fill within the seope of the public aithority fustification, there is ne reason 1o seach o

“ :\l!muﬁh *Jw Unmd Sums {8 notu parzy o tie First Protosol, the State Departmenthiis ansouned that
“wwe spnornt the wmu;‘»h' that individud combatants not kill, injure, or cupture ciieiny persannel by resort lo
)C'Hldf " Renurks of Michael 1, Matheson, Deputy Jegal Adww: Depurtment of Stute, The Sixth Al Anericar
Red Cross-Washingtan College of Law Conference on huternational Famanitarian Law, A4 ()h(o/mp on Custyary
i;meur:mm:ar’ Laseand the 1977 Peotagols Addiinmal to the 1949 Ganeva Conventions, T Am. U 1. ol tnCh Lo &
Pol'y 418, 435 (7987, (D)

TOR > SRCRICTY e 14
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(b)(3) o
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(1)
o)

Hlare s v . - g X . s .
different conclusion for a ClA operation.™ As discussed above, suchan operation would consist
ol an attack against an operational leader of an cnemy foree, as partof the United States's

_ ongoing non-international ammed conflict with al-Qaida.;
L))
H(B)(3)
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TORSECRET,

would conduct an operation of this sort in 2 mamner that accords with the rules &f international (b)(3)
, humanitarian law governing this armed confliot i

| - Sew supra 2, 475, “b)(1)
P e b)3)

3‘.-[

"he potential resirictions imposed by two other criminal laws-—18 LS. C.8§ 256(a) and 2441 —are
addms‘scd fiv Parts IV andt V of this white paper, Part V1 explains why the Constitution would impose no bar w4
poteatial CHA eperation under these vircumstaisces, based o the facis autlined fbove, n

----- ¢ (0)3)
e o fthekilling
by mimbur of the srmed forces would comply with the taw o war snd uiherwise be Tawfiy, actions of CIA
officials facilitating that killing should also not bevislawlul, See, e, Shoof Doy Opinionat 165 0,35 (*[Olne
cannot be prasceoted for aiding and abetting the commission of an.act that is not fiself a crime.™) (citing- (BY1)

Shuttleswortlyy, City-of Biemingham, 373 .8, 262 (1963)).. B i
’ (b)(3)

Nor doss the foct that CIA personnel would be involved in‘ihis sort of lethat operation Hself canse itto
violate the laws of war. 1Lis true that CIA persomed, by virte of their not being part of the armed-farees, wold net
erjoy the immunity fom proseeution under the domestic Jaw of the countrles:in whieh they et for their conduct in
targeting und-Kitling enerny forces in complianye with the Juws of war wan immuriits thar the anmed forees eijoy: by
virwe of their staus. Sce Philip Alston, Reporr of the Special Rapporieur on extrajudicial, summary or arbitrary
executfons § 11, a1 22 (Unitod Nations Human Rights Council, Fourteenth Session, Agenda Ttem 3, May 28, 2010);
se¢ also Y oram Dinstein, The Conduer of Hostilities Undr the: Lae-of Iiternational Armed Conglict 31 (2004)

i (“Caneuct of Hastilimes™), Nevertheless, lothat activisies concueted inaccord with the faws of war, ond underiaken
in the-course of-awfully authorized hostilities, do-not violule. the: favws of war by virtue of the face that they are
carried out in part by gavimmentactors who are notentitled to-the combatant’s privilege. The contrary view “arises
- fromya fundasvental confusion betworn asts punishible under inemational law and sets with respectio which
intermatiora! Jaw affordys no protection.” Richard R. Baxer, Sa-Called “Unprivilegid Belligerency™s Spies,
Guerillns, and Saboteyrs, 28 Brit Y. B Int' 4 323, 342 (195 1) (“the law of nations has not ventured (o require of
states that they . ., refraia from the use of secret agents or thit these activides wpon the part-of thelr military forces
ot civilian population be-punished ) secord Yoram Dinsiein, The: Listincion Beoveen Unlawfid Combatants und
War Crinirals, i International Lisw-at & Tine of Perplexiyy: - Essays in Honour of Shabtai Roserna 103-16 (Y.,
Dinstein ed, 1989), Statenents inthe Supreme Court's decision in Ex parte Quirin, 317 W80 1 (1942), are |
sometimes cited for the contrary view, See e.g, fd ol 36 n. 12 (suggesting that passing through encmy lines: in order
{o commit “any hostile act” while not it uniform “renders the offender liableito trial Tor violation of the laws of
war™y; jd. ut 31-(enemies who come seergtly through the Jines for purpeses of waging war by destructionof Tife or
property “without uniform” nol coly are “génerully notto be cutitied to thestatus of prisoners-of war,'" but alse 10
be offenders ugainst the law of wor subject to trial and pusishunent by military tribunats™). Becenuse the Court in
Quirin focused-on conduct takén behind encrmy tines, § 1y not clear whether the Cowrt in these passages fntended 10
refer enly to conduct that would constitute perfidy or treachery, To the extent the Coun nieant to-suggoest-more
broadly-that any hostilé acts performed by uaprivileged belligerents tre for thar reason violations of the Jaws of war,
the dinkioritivs e Conrt-citzd (the Licber Code-and Coloned Winthrop's military faw treatise) do not provide clear
support. See John €. Dehn, The Hanidun Caye and the Appitcation of a Municipat Offense, 7 1, Tl Crim. 1. 63, 73-

TORSRCRET]




Case 17-157, Document 29, 04/21/2017, 2017106, Page26 of 207

A-315

Case 1:15-cv-01954-CM Document 34-12 Filed 08/28/15 Page 18 of 24

K1)
(b)(3)
TORSTCRITS o

Mothing in the texvor fegislative Bisiory of scetfon 1119 indicates tha € ongress inended
o csiminalize such an aperation. Seation 1119 incorpormes the taditonad miblic authority
Jusufication, and did not impose any speeial miatdoson the seope of that jusufeation. As
explained above, supra ar 10-12, the tc.qxslduw history-of that erfminal prohibition revealed
Congress’s intent Lo close Mumdmwml leophale that would have hindercd prosecutions of
s earvicd out by private persong abroad. I offers no indication that Congress intended to
gn‘ui.xﬂu{ thes wargering of an enemy leader during un amyed conflictin a manner that would :nc:c;(mi
sith the faves oF war when performed by o du Iv authoriegd govermment seency  Nordoes
e e, Cangress, i dosing the rd('z*tﬂmf ioophole, meant to place limitution on 1 hu b
Shatwould not apply o the armed forees.

(b)(1)
(b}(3)

Fha, just as
Congress would not have infended seetion 1119 (obar a militar v atiach on the sort of individual
duseribed above, neither would it have fatended the provision (o prohibit am sttaek on the same
gt in the same authorized conflictand in similar compliance with the laws of war, carried out
by the CIA i acsord with

Finally, there 15 no basis in prive OLC precedent for reaching a different conclugion.
Qrutside the context of e use of deadly force. OLC has and ossasion w adivess whether
particuiar eriminal stautes ghould b construed W eriminalize otherwise authorized government
activities, potwithstunding the sbsence of an express exception o that effeer, OLC s opiiions on

/‘J C’UQ‘)}, see alyo Baxter, So-Called " Unpriviieged Belligerency,” 28 Brit, Y. (ot at 339-40; Michuel N.
Schwin, Humanitarian Law and Divect Porticipation lr Hostifitivs by Private Contractors-or Civilian Emplayecs, S
Gk d fet" L H 521 nds (?.G(JS); W, Hays Parks, Special Forces* Wear of Non-Stondard Ungforms, & Chic, 3.
Bt L, 493, 510-11 nd) (2003) Dob's curvent Manual or Military Comimissions, however, does ot ehdorge the
view thal tbv eommission of an unprivilegod b"I't('cn'm act, without more, congaudes o viofation of the fnternations
W ofwar See Manval for Malitary Commissions, Part 1V, § 313, wmmwi w (VLT Q030 ed., Apr 27, 201
frovrday or wilision of serivus Bodily injury “ckamiuof..’ whilc- the seedat did not medt the reguirements of

privileged belligsreney” can b teiud by @ mitary comnmission “ever i surh candnes does not viotits the
byn internarionsd v of wa™), .

o33)

T Av one exsowle, the Senate Roport potited 1o the Depuriment of Justize’s-conclusion that the Neurality
At B ULSCL 6 960, prohibits conduct by privise partivs but is not ppplivable o the CIA vad ather gokernment
agtncies, 7d, UEC Sunwre Report assureed thatthe Depirpment’s conslusion ubout the Neutradity Act wus preqrised
on the asserdon (Rat in the tase of govermmaent agencius, these is au “shsenee o the mens rea nocessiry © the
offense fd b faet, however, the Deprriment™s conclusion about that Act was not based on gquestions of mens rea,
But nstead o g evelul aalysis demonstating that Congress didnot intend the Act, despite iy words of general
apphicubility, to apply to mc, getivities of govermment officials ucling within the cowrseand seope ni‘tizcu dutivs ag
officers of the United States, See dpplication of Newrality Act 1o Official Government Acavitivs, § Op, OL.C. 58

[1eg4y (10

ap T g ol 16
zgg};ﬁ&zﬁﬁulu , o Wi

(b)(1)
{b)(3)
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{b)(3)

TORSRIRET) B »t

such questions bave-not direetly fnvoked the pubiic authority justificaton, but they have engaged
in the swme basie, contextapecific inguiry conceraing whether Congress inended the eriminal
stitute at issae o prohibit government activities in clreumstinees where the sume conduct would
be unlaweful if perfirmed by a privau; person. OLU conchuded in one such apiiion that a
statutory prohibiion on graoting visug 1o alieng in sham marrdages, 8 LES.CL§ 1200(0)00) waould
not probibil granting sueh & visy ag part ol an wndergover operation. Visa Frawd favestigaion, 8
Op. QLC a0 284, OLC explained that couris have recogidzed that ivmay be lawful for faw
enloreumont apents 10 disregard otherwise gpplicable laws “when taking sction that s necessary
Wrattain the permissible law enforcement objective, when the action fs carvied out in a reasonable
fashion™ 2wt 287, The issnance of wotherwise unlawtul Visa that was necessury for the
uderenver operation (o froceed, done dn clrosmatenecs-—"fora lmied purpusc.and under ¢iose
supervision-—1hat were “yeasouable” did not violate the federal statute. 4wt 288, Given the
‘ combination of circumstances concermny such an operation, it plainly would meet thisstundard.
See afxodnfre at 1927 texplaining that @ CIA operation wder the proposed cireumsiances woukd
somply with consiutional due process and the Fourlh AmendmenCs “reasonableniss™ test for
the vse of desily force). :

(bj(1
(b)(3

Accordinglv, the combination of cireumstances presenthore supports tie judpiaent that u
CLA operation of this sort would be encompassed by the pubilic suthority justificiten. Suchan
aperation, therefore, woild not resultin an aofewful” kitling under seetion 1111 and thus would
not viedate seetion $19,

)
v, {b)

sral eriming! statute dealing with “murder™ abroad, 18 U.8.C. § 956(a). That Taw mukes ity
svime 1o conspire within the jurisdiction of the United-States “o commit st any place outside the
L Infled Statss an act that would constitute the offense-of murder, kidnapping, or maiming
conmaitked i the spacial maritine and territorial jurisdiction of the United Staes™ {Cany
; CONSPITRIOT ATy mmm the Unitted States to effectany object of the conspirucy. {j’;a/%ﬂ}'}

{.ike section F119(by, scetion 936(4) bars.only nn!nwﬁ) kiltings, and the United States’
\ use 0f lethal foree iy nations! setf-defense is notan un!aw Eralling. \L‘Lh(m O56(arincerporales
‘ by reference the understunding of “rvrder” in seetion 1117 of title 18, For reasons rﬁymu}md .
carlicr iy this white puper, see supra ab 5+7, section 95 {)(a)t)us ineurpories the (mcim(.m;:{ public
i authority justification that seetion 1111 recognizes. A CIA operation, on the facts eutlined
above, tvould-be covered by that justification. Nor does Congregs's referehes i section 9506(n)
W0 tlw spectl meritime and tereitorial Jurisdiction of the United States™ reflect amintent to
trassformn such a killing into a murder” in these eiroumstineeyg— potwithstunding st the

walysis of the applicability of the public nuthority justification iy limited for presont prpnics o
upummus sonducted sbroad. A comtrary conclusion would require atributing to Congrass the
surpeising intention of erizninafizing drough s seeticn 956(u) an otherwise tawdul killing.ol an
enemvy leader that apother stalute spucifical by prohibiting the murder of 1.8, nutiosials abrosd
does net prohibit, o byt

(bX3)

i rOpSECHET e 17
o
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(o)1)
(D)S)
TO SECRET, i
P
The egislative Mstory of section 936(u) further confisms the conclusion that thad stnute
should not be so construed. When the provision was first inroduced in the Senate in 1993, g
sponsers uddrovsed and ru;«.:cn;u the notion that the conspiracy prohibited by that seciion would
apply w duly authorized™ actions undertaken on behallaf the federal government, -Senator
tiden aroduced the provision at tie behest of the President as par of a-laryer )’m(:ku ool anti-
srrvristn Jegistation. See B Cong. Ree. 4499 (1‘7‘}‘;)(5l‘uuncn Uof Seu, Biden), e explained
it the provdsron was designed o MR o veoid iy the Taw™ because Section 256 at the tine
prohubitud-only VLS. ~bused conspiracies 10 commit cartain property crimey abiroad, ad did not
address wrimes agwnst persons, Tl at J506 The amendiment was-designed to c:wu: an «ffense
“eomnitied by terrorists” and was Yineaded to ensure that the govenimen is-able o punish
those persons who use the United Siates asa base in which 1o plot such a erime to be carried out
mside tie trisdietion of the United Swates.”™ Jd. Notably, the spensors of the new legislation
detiberniely dectined (o place the new offense elther within chaprer 19 of dde 18, which is
devoted w *Conspiraey,” or within chapter 31, which collects “Honvicide! offeases (inetuding
those established in sections THEE, 1112, 1113 zm(i P19 Instead, as Seaator Biden expls msui
“Isiecton 956 is comained in chapter 45 oftitle 18, United States Code., relating w inerference
with the Jorcipn relations of the United Svates,” and ihus way intended ta “eove x{’ those
it 11\ iduals who, without appropriate govennnental authorization, engage in prolubited conduct
diat s harenu) to de foreign relmtions of the United States” Jd at 4507, Becisg, as Senator
Biden expiained. e provision was destgned. like other provisions of chapter 45, 1o preven
privte interferance with U8, foreipn relations, “[iUs nol infended w apply fo mnl}, .zuih\mz.c;d
actions underaken an belinlfof the United States Government' Jd; yée alyo8 Op 010 58
(1988 eunchuding v seation § of the t\’vmnnnv Act, 18 U0 § 900, which is also by chapler
A% wnl which forbids the plasning of, or pacticipation in. military or naval expeditions o be
carried an from the United Statey against a foreign state with which dw United Siates is at peace,
mnhﬂme; onty persens acuiy i thair private capacity [rom cngaging in such-conduct, und does
uot 3 b activities undertaken | 1y government officials aeting within the course and scope of
!Mu' dutics ns Hnited States officers). Senatar Daschle expressed this same understu ading when
hie introduced the identical provmon iy different version of the anti-terrorism iuuxkumm few
months huer, See 141 Cong. Ree. 11,960 (1995) (statement of Sen. Daschile). Congress enacted
the new section 956(u) the Thllovding year, as part of the Antitersorism-wid ):.!’i‘umivcﬁl‘ﬁcnm
Penalty Act, Fub, L. No, 104-132, 1it. VI, § 704¢w), 110 Stat. 1214, 1294-95 (1986). The -
legishativie s 0 Contai mJllump - sonizatict 4o wm{rmtmn oi sumw 0"‘1)\1))
deseribed by Seoators Biden and Dagehle. (U)

o

™V E

“Accordingly. seetion 956(n) would not prohibitun aperation ol the Kind diseuysed hege.

“Fhe War Orimes Act 18 US.C.§ 2441, which makes it a foderal coimy for a member of
the Armed Forees o a naton: 11 aﬁw Umu.d States (o “cotranit][a war crime.” Ad § 244 L)
Subseetion 2441 {ey definesn “war crime” for purposes of the statate 1 e apy vonduct. (i) thas
is defied ax prave bresch fn-any oflhu Crepeva Conventions {or any Geneva protocol (o which
the 118, 1 @ party); (i) that s prohibited by four specified arteles aftthe Fourth Hagee :
Convention of 1907, (i) that s Pgrave breach” of Common Article 3 o the Gonevs

TOP SBETET/ o 18
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(b)1)
) p)3)
10 PARTRET M

Conventions (e dufined elsewhere in section 2441 ) when comanitied “in the context of and in

assoeiatens with wn semed contlict oot of uny mtermational character™; ar {iv) that 1§ o williei

killing orinfliction of serious injury in vielation of the 1996 Protocol on Prohibitions or

Restmetions on the Use of Mines, Booby-Traps and Other Deviees, OF these, the only subsectio

?:;L\u.nmm applicable hoere iy thas dealing with Common Articlo 3 of the Geneva Conventions *
iy

‘ nededining what conduct sonstitines a “grave breseh™ of Common Article ¥ Tor pummu
of the War Crimes Act, subseetion 244 1(6) instudes “murder,” described in pertitient par. as
“Hheact of o person who irentionally kills, or conspires or atempts wokill L one or more
persons Laking no agtive partin the hostitides; mc!ua’mu therse p!zxcm out ol wmtwt by siekiiss,
wounds, detention, or any otier causs™ T8 ULS.CL§ 244 TN, Fhis fanguage derives from
Comman Article 301 Bsel ) which prohibis _.mm el Um uding mmdu,—, st i fersons
taking awo audive pant i the hostilitdes, incinding wembers of arsied forces who have laid dows
thelr v and those placed Shors de vonibar by sickness, wounds, dotention, ur aty athier
cuuse.” Sew, 2g, Guneva Convention Ruum% (o the Teestment of Prisoners of War, Ang. 12,
L1949, LIE53), art. 313, 6 LESUT 3316, 334820, Although Cominon Article 3 is most commaon nty

SO persens ‘vzt}m u L)L:i]ig\, seanl parbyCs contred, sueh s detainees, the

¢

applicd witl re 8
tangunge of ihe article Is not so Jimited-i proteets all “[plersons m}’ing noe aetive part in e
hostifines™ i an armed confiet not of an fienational charcer. (L)

Whitever minht be the auter bourids of this entegory of covered persans, it sould not

encoinpsy dividual of the sort considercd Tere, Comman Artiele 2 does not alter the

unshimentd law-ofswar prineiple coneerning o beltigerent party’s right in v armed conflicl to
trget individuals who are part ol an eaemy's armed-forces, “The language of Comemon Article 3
“urakes cleer dan menrbers of sueh armed forees [of both the site and non-sute paroes to the
cuntiiet] . am considered as “taking ne active part in the hostifies eaty onge they have
disenguped Gom dieh fighting Runction (thave faid down their anms™) or e placed hovs de
r.()mm,( roere suspension of combat is nsufficient.” Tnternational Comminee of the Red Cross,

rigrpretive Gidance on the Notion of Dircet Participation in Hostitivies Under International
szmmfmzm v L 28 (20099, of also i at 34 Cindividugls whose continuous function involves
the preparation, execution, or contmand of acts or operations smounting o diveer participation iy
hostitides are assuming o continuous combat function,”™ in which case they e be deemud to be
mcmhm” of a nori-state wrmed group subject to continuous targeting); accord Gheveli v. Obama,

GO9 F. Supp. 2043, 65 (D.C. 2009)-(he Tact that members of armed Forces - who have laid
inwn hetr armss and those plosed hors e combar’ are net “@king fand wctive part i the
howtiiities” necesaarily Tmplics-that ‘members of armed forces™ whe linve not strrendered or been
incupusitted are “taking {an) active part o the hostilities® simply by virtue of their menbership
in those arned Torces™); dd at 67 (CCommeon Article 3 is nota suicide pacty it-does not prov ide a
free pass for the members ol an cnemy's armied Torees o go w or fro as they please s long as,
for example, sbots are not fired, bot mbs are not exploded, and places are not hijacked "} An

ton of the kind in question here would not invelve conduct wvvrczi'by the Land Mine
Proweot. And e aricles of the Geneva Conventions 1o which the United States Is currently a party wifer then
Comman Article 3, a5 well as the refovans provisions of the Annex 1o the Fourt Hague Convintion, apply by their
terms only revied conllicts between bva ormore of the parties 1o the Conventions. See, ¢4, Geneva Convention
Relative fo the Treasnent of Prisoners of War, Aug, 12, 1949, {1985}, rt. 2, 6. US.T, 3316, 306, (TSIRY)

iWT 9
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agtive, high-level feader of an enemy force who is-continually involved in planning and
recruiling for teiorist attacks, can o that busis: fufrly be sdid to be taking “an uctive part in
hostilities.™ Accordingly, targeting him in the circumstances discussed here would nav viotate
Common Article 3 and thercfore wonld not violale-the War Crimes Act: | ' B |

(b)(1)

v 0)3)

Although (as explained abave) this sort ol ClA aperation would not vielate seetions
VHIO(h). 936(a) and 2441 of title 18 of the U8, Code, the fact that such an operation may targer
a ULS, eitizen could raise disthiet questions under the Constitution. Nevertheless, on the facts
outlined above, the Consiiution would not preclude such a lethat action because of & targot’s
U eitizenship.| Fibyn

The Fill Amendment’s Due Process Climse, as well as the Fourth Amendment, likely
protects a U8, citizen in some respects even while he is abroad: See Reid v, Coverr, 354 1.8, 1,
5-6 (1957) (plurality opinion); United States v Ferdugo-Urquidez, 494 1.8, 259, 269-70 (1990);
see-alser hnve Tervorisi Bombings of U.S. Embassies in Bast Afriea, $52F 34157, 17007 (2
Cir. 2008), The fact that-a-central figure i al-Quida or its associated forces T a 1S, eitizen,
however, does not give that person constitutional immuisity fromattack, This conclusion finds

support in Supreme Court case {aw addressing whether the military may constititionally use
certain types of military Toree against a LLS. citizen who is-a purvof enemy forces, See Hamdi v,
Loamsfeld, 542 .U.8. 507, $21-24 (2004} (plurality opinion); £x parte: Quirin, 317 1.8, 1, 37-38
(o4 . SO O (40

By .

In Heanrdi, a plurality of the Sugm.n11rs<(v,‘g§|?r)() used the Mathews v. Eldvidge balancing test
to unabyze the Fith Amendpient due process:cights of a 1S, citizen captured on the batdelicld in
Alghanistan and defaioed in the United Statos who wished (o challenge the government's
assertion that be was a part of enemy forees, explaining that “the process due inany given
instance is determined by weighing ‘the private interest that will be affected by the-official
action® aguinst the Government’s agserted interest, ‘including the fungetion involved” and the
burdeus the Governiment would-face in providing greater process.” 542 U.S. at 529 (plurality- -
opinion) (quoting Mathews v. Eldridge, 424 U8, 319, 335 (1976)). Under this balancing test, at
feust i circunstances where the highest officers-in the Intelligence Community have reviewed
the factual bass for a lethal operation, and where the-CIA has reviewed, and found infeasible, an
aperatian o cupture a twrgeted individual instend of killing him and continues to monitor whether
changed cireumstances would pennit such an-alternative, the Constitution doeg not require the
government to provide further process to- the U.S. person before using lethal force against him.
See Humdiy, 542 U8, at 534 (plurality opinion).(“{tjhe panics sgroe that initial captures on the
battlelield need not receive the process we discuss here; thut process is-due only when the
determination is made o continue to hold those who have beenseized'”). Onthe battlefickd, the
Government’s interests-and burdens preclude offering a process to judge whether s detaipee is
truly wy cnenty combatant. ; ‘ R0

: R)(3)
As explained above, such an operation would be cm'ricé out apainst an individual «
"

decision-maker could reasonably decide poses a “continyed” and “imminent™
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5 (3} shreat w the Linited States. Moreover, the Cla has
ssered that 1Cwould eaptuee ratler than gt such-ammdividual if feasible, but tha such 2

tire operation in Yemen would be infeasible at this time, ‘

o Publie: Conmitee Againyt Torture i Jsraed v, Governnn of
24 A, 46 LM, 378,394 Israel Supreme Court sitting as the High Court of
l mzce.. HIRGT (adihough arrest, investipation and trial “might uetually be particulardy pre
undes the sonditions of beliperent oceupation, fn which the amy wmmi» the wpa e which the
uperaon tihas place.” “such altematives e net modns which san always by used,” cither
becouse they are impossible or because they ol ve o great visk o (he hv"ﬂ of soddicrs),

G e

Althoagly in the “sircumstances of way,” as the Hamdi plurality observed, “the risk of
witopeous deprivation of a vitizen’s liberty in hc abisence of sulficient process . . is vory real”
A2 s 5300 the plurality aiso uuwm/cd that “the reahitics of combut™ render certnin usey uf
foree “nevesssy und approprigte. incliding against 1S, ¢itizens who have hu,mm pawt of
enemy forceg-—-und that “due rocess aualysis necd not bink at those reulities,” id w831, Thus,
‘ atdenst where, ay hare, (he wepeds activities pose & “continued and fnminent threat el viclene
or deaih™ (o L8, persons, the hwhu toffieers inthe Intelligence Cornmnity have reviewed the
| Factuad basis for o fethal operation, and o capture operation would be infeasiblz-—and where the
CIA continues o monttar whether changed clreumstances would permil vachi an alternati ve--the
‘ “realities of combi™ and the wetght of the governments interest inusing an-autorized nicons of
fethal foree apeinst this envmyore such that the Constitution would niot feguire the goveriment
i provide funher process o the LS, person-befure using such force. CFF Hamsli 542 0.8, w 533
!'m)ii'w that the C‘mn‘{ accord]s] the greatestrespeetand consideration o the jmh’m-*ms of
military wuchorities iy motiers relating to the actual prosecution of war, and . .. the stope of that
diserotion nevessarily is wade™) (plurality opinfon). ' (b1

(D)3

Similarly, ever assuming that the Fourth Amendment provides some protection to w15,
preson abroad who is part of al-Qaida-mnd thatthe sort of speration diseussed here would vesult
i n selznee” within the muaning of that Awendment, such a lethal operation would not violale
the Fowrth J\n.u,g ment, The Supreme Court has made clear thay the cumtim*mmﬂir\’ m‘u seiure
i deter fhny] tie nature and quality of the intrasion o the individual s Fourth
/‘xm'“uhnw' tterests againgt the i m:;mmmc of the ymumm-nmi imterests aleged 0 justify the
intpusion,” Fennessee v Garagr, 4710801 8 01985) (futemal quotation marks mmuad). aceord
Seott v Hareie, 550 W8, 372, 383 (2007). Even imdomestic:law soforcemuont operations. the
, Court has noted that “{wlhere the officer has probuble cause to believe that the suspeet puses u
| threatof sexrous physical harm, either 1o the officer or W others, it is not c;c:al\.sslimu:..mgzily
! anreasonable o prevent escape by using deadly foree.” Garner, 471 U.S, a0 V1L Thus, i the
‘ suspeet threasens the officer with a weapon.or there Is probiblé cause to believe that he has
1 i committed a

alon

ime involving the infliction or thresicned infliction of serious physical hivs,
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deadly furce may he used i nccessary (6 proavent eseape and 1f, where feasible, some warning has
beer given,” o at 1112, b))
(b)(3) .

Tha Foarth Amendment “reasonablencss”™ west js siiundlon-depordem, CF Seou, 530 1L
Al A8 (Gepner “iid not establish wmagical onfofl switeh that riggers vigld proconditions
whenever an offleer's actions-conminne ‘deadly Toree™ ). What would constitite @ reasonali
ase of Jethal foraefor purposes of domestic Taw enforcement operatinns will be very differen
fram what wenddd be reasenable b (he situation discussed bere, Atleast where high-leve!
govermuent offivials have determined thata caplure operation-overseas is infeasible and tha the
targeted person ispert of a-dangerous enemyy force and s enpaged inactivities that pesc a
continued and fmminent threat to U8, persons or interests: b
the use of lethal foree would not vielate the Fourth Amendinent, Hore, the introsion on any (o)
Fourth Amendmont interests would: be owlweighed by “the fmportance of the governmental v
Derests [tat! justify the introsion,” Garner, 471 ULS. at §, based on the facts outlined above

(b)(1)
(b)(3)

"
v

1

‘
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National Security

Panetta: loose lips on CIA’s not-so-secret secret

By Craig Whitlock October 7, 2011

SIGONELLA NAVAL AIR STATION, Italy — One of the U.S. government’s worst-kept secrets is the CIA’s program to
hunt and kill suspected terrorists with armed drones. Everybody knows the CIA does it. The agency, however,
refuses to publicly acknowledge the covert program, a fig leaf that has obscured the CIA’s operations and limited

official accountability.

So ears perked up Friday when Defense Secretary Leon E. Panetta not once, but twice made cracks about the

agency’s fleet of unmanned Predator drones while visiting troops in Italy.

Panetta, who served as CIA director prior to becoming Pentagon chief in July, jokingly told an auditorium full of

sailors at the U.S. naval base in Naples that he was enjoying his new job because of all the firepower at his disposal.

“Obviously I have a hell of a lot more weapons available to me here than T had at the CIA,” he said. “Although the

Predators aren’t bad.”

A fewhours later, during a stop at the Sigonella Naval Air Station in Sicily, Panetta made another reference to the

CIA’s armed drones.

Standing in front of an unarmed Global Hawk surveillance drone, Panetta lauded the role played by the U.S.
military’s Predator fleet in the war in Libya. The use of Predators, he added slyly, ”is something I was very familiar

with in my past job.”

Shortly after that remark, as if on cue, a U.S. Air Force Predator took off from the other side of the base. It circled
slowly for a few minutes, looking from a distance like a fat, metallic-gray mosquito, before disappearing over the

horizon — presumably en route to Libya.
Unlike the CIA, the Pentagon is open about its use of armed Predator drones and a newer model, the Reaper. The
military has deployed them in Iraq, Libya and Afghanistan. The CIA flies most of its armed drones over Pakistan, but

has recently ramped up its operations in Yemen.

Panetta was visiting Italy to hear from U.S. commanders running the Libya campaign and to give pep talks to U.S.
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control of the opposition, Panetta found himself in a position to crow a bit about NATO’s successful military

intervention.

Panetta recalled how “alot of critics” had questioned whether NATO should get involved in Libya and had warned

that the alliance would get bogged down in the mission. “The critics have really been proven wrong,” he said.
He didn’t name any names. But one of the biggest doubters was his predecessor as defense secretary, Robert M.

Gates.Gates, who retired in June, had argued that Libya wasn’t a national security priority for the Obama

administration and that it was a bad idea for the U.S. military to engage in a war in yet another Muslim country.

Craig Whitlock covers the Pentagon and national security. He has reported for The Washington Post since
1998.
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Secretary Panetta Speaking to Service Members in Naples, Italy

Presenter: Secretary of Defense Leon E. Panetta
October 07, 2011

SECRETARY OF DEFENSE LEON PANETTA: (In progress) — another brother in California
and they spent one winter in Sheridan, Wyoming, and my mother said it was time to go to visit the brother
in California, and that’s what eventually they were able to get out there — made it to Monterey. | was born
in Monterey. That's been my home. | represented that area in the Congress. And | used to ask my
parents, why did you make the decision to travel all those miles to come to a strange country? It's not like
they had the Internet and knew where they were headed and knew all of the challenges that they would
face. They had very little money. They had very little education. They had very few skills. No language
ability. And suddenly pick up, leave the comfort of family -- obviously a poor area in Italy at the time -- but
pick up and go all that way to a strange country. Why would you do that? Why would you do that? My
father said the reason that they did it was because he and my mother believed that they could give their
children a better life in America. And I think that's the American dream. That's the dream that they
wanted for their children. It's the dream that you have for your children and their children and future
children. It's the dream of giving our children a safer and better life.

And in many ways that’s what you're involved with. That’s what you're doing here. And first
and foremost, | want to thank you for the service that you provide. Naples obviously is a great place to be
located, but it's sacrifice. It's sacrifice. You're away from home. You're away from your families, many of
you. And you're doing a tough job. And I thank you for your willingness to do that. This country — this
country’s strength is based on people like you, men and women like you, that are willing to give something
back to the country. Willing to sacrifice, willing to put your lives on the line, and willing, if you have to, fight
for your country. That's what makes the United States of America one of the strongest countries in the
world. Because of you, because of your sacrifice and because of your public service. And | deeply thank
you for that.

You know, having moved from the CIA to the Pentagon, obviously | have a hell of a lot more
weapons available to me in this job than | had at the CIA, although the Predators aren’t bad. Not a bad
weapon. | have an awful lot of technology. | have an awful lot of very sophisticated weaponry at the
Pentagon. But | have to tell you, for all the planes, for all the ships, for all the submarines, for all of the
sophisticated technology that we have, the most important weapon | have are the men and women who
are willing to put on a uniform and fight for this country. Everything else wouldn’t be worth much, frankly,
were it not for you. And that's what makes us strong, and that's what makes the United States a leader in
the world.

Now, we're facing a number of challenges. This is a challenging time. The world is going
through a real transformation in a number of areas. And we are facing a lot of threats in a number of
areas as a result of that. We're looking at the continuing challenge of fighting two wars in Iraq and
Afghanistan. And our hope is that we're going to be able to draw down our forces in Iraq -- we've already
begun that process -- and leave behind a stable Iraq that will be able to secure and govern itself.

In Afghanistan, we're also in the process of beginning a drawdown that will take us through
2014. And the fact is, just having come from Brussels where General Allen presented a summary of
what's happening of Afghanistan, we're on the right track. We’re making good progress. We have
weakened the Taliban. The Taliban were not able this last fighting season to really be able to put
together a concentrated attack. Yes they did assassinations, yes they did some high-profile attacks of
one kind or another, but they were never organized to really go after their objectives. And a lot of that was
due to U.S. forces working with ISAF forces and weakening the Taliban, weakening their ability to do that.
Operations every night going after leaders in the Taliban to be able to impact on their capability to try to
get back and take over that country. So we've weakened them. We've weakened them significantly.
We've secured key areas in Afghanistan. We've improved the Afghan military. They are engaged in
operations. They're getting better at it.

The same thing is true for the police. We've begun a transition period. We transitioned in
seven areas. And we're going to do another tranche of areas this fall. So we’re beginning that transition
process to try to be able to turn those areas over to the Afghans. There are still issues regarding
governance, still issues regarding the capability of the Afghans to be able to provide stability within their
own country, to be able to finance challenges that they're going to face in the future. All of those are real.
But the bottom line is that we are going in the right direction. We’re making good progress. And a lot of it
is due, frankly, to the men and women who are willing to put their lives on the line.

One of the toughest things | do in this job is write condolence letters to families of those that
have been lost in battle. But one of the things | try to say to those families is that | know how difficult it is
to lose a loved one, but | want you to know that your loved one gave his or her life for our country — for our
country. And they are heroes, they are patriots, and we will never forget their sacrifice. And that's why
we're going to make what they were fighting for work. That'’s the challenge we have is to ensure that all of
the sacrifice that has been done is not in vain, that in fact we are going to accomplish the mission that
they died for.

Terrorism remains a threat as well. Again, we've had some great operations against terrorists,
al Qaeda. We celebrated the tenth anniversary of 9/11 this year. The reality is we’ve come a long way
fighting al Qaeda. We were able to take down bin Laden. Just recently we took down Awlaki in Yemen.
Al Qaeda is spreading to these other areas. We have impacted on the leadership of al Qaeda We have
seriously undermined their ability to be able to put together the kind of attacks in the United States that
we've experienced in the past.

But a lot more remains to be done. We've got to keep the pressure up. These are individuals
that want to attack the Linited States and thev're aoina to continue ta nlan to do that. and our ioh is to
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the pressure on them wherever they go, whether they're in the FATA, whether they’re in Yemen, whether
they’re in Somalia, whether they're in North Africa, we've got to make damn sure that they have no place
to hide.

We're facing continuing problems with nuclear proliferation. Places like Iran and North Korea,
rogue nations that are uncertain, rogue nations that are not quite sure what their intentions are, what they
will do if they really develop that kind of nuclear capability. Those are threats we have to confront.

We've got the whole challenge of what's happening in the Middle East with the Arab spring and
what all of you are involved in, in Libya. And | have to tell you, | express the thanks of the American
people to all of you that were involved in that mission. | expressed my thanks to all of the individuals
around that NATO table who all came together in what has proven to be a very effective NATO operation
of countries joining together in order to make sure the civilian population was protected, in order to make
sure that people in that country would have the opportunity to really develop self-expression, to develop
the universal rights that are important for people, to develop the political and economic reforms that are
important to people. You have given the Libyan people the ability to do that. That's a tremendous
accomplishment. And we’re going to face other challenges in the Arab spring as these countries emerge.
Those are challenges we're going to have to look at, deal with.

We've got cyber attacks now. The whole cyber world is another battlefront for the future. And
we have the continuing challenge of rising powers in the world. What's China going to do? What's India
going to do? What are continuing issues dealing with Russia and others. So this is a complicated world
that involves a number of threats that we've got to confront and deal with, and we will. We have the very
best military in the world, perhaps in history. Very best military. And the challenge now is to maintain that
as we deal with those threats.

Al of this comes at a time when we're facing budgetary constriction. The Congress has just
handed a number of -- 300 and -- it's 400 -- 350, but when you interpret it under the baseline that we're
dealing with it's about $450-plus billion that | have to reduce the defense budget over 10 years. And as
tough as that is, I'm working closely with the service chiefs, I'm working with the combat commanders, I'm
working with my undersecretaries, and we think it's tough but it's manageable — that we can do this. It's
not going to be easy but we can do this, and we can do it in a way that protects the best military in the
world.

I mean, my goals in trying to implement those reductions are, number one, to maintain the best
military in the world; number two, not to hollow out the force. We are not going to make the mistakes of
the past. After every war in the past we basically made a mistake of hollowing out the force and making it
that much more difficult to be able to protect this country. We're not going to make that mistake. Thirdly,
we're going to do it n a balanced way. We're going to look at efficiencies, we’re going to look at areas
where we can try to reduce costs. We're going to look at areas that involve trying to improve procurement
of these large systems that are important to modernize with. We’re going to look at, as we drawn down
troops, beginning to develop some reductions in the force structure as well.

But the end result of all of this has to be that we have an agile, effective and capable force, and
to do that the most important element is | can’t break faith with you. | can’t break faith with those that
serve in our military. You've been deployed a number of times, you’ve been out there fighting, and we
have to make sure that we are true to the commitments that we make to all of you.

So those are some of the things that have to guide us as we go through this. I'm not saying
this is going to be easy. It's going to be tough. And frankly, the worst thing that could happen is if
Congress fails to come up with ways to reduce the deficit and they allow this automatic trigger to take
place which will double the number of cuts that face the Defense Department. If that happens, it's a
disaster, and it will hollow out the force, and there will be RIFs, and we will make terrible mistakes with
regards to our national defense in the future.

Now, that’s a fight I've got to make in Washington, but | really believe it’s a fight we can win.
Why? Because | think people understand that this is the best military, that you're putting your lives on the
line, and that as a result of that we are protecting the security of the United States, and in many ways we
are protecting the security of the world.

As | said, the fundamental dream that has to drive everything we do is the dream that my
parents were all about, the dream of making sure that our children have that safer and more secure and
better life for the future. Because of what you do, because of your sacrifice, | think all of us can say we
are making that dream real.

Thank you very much for having me, and keep up the great work.

(Applause.)

Okay. Your questions? Go ahead, right here.

Q: Good morning, sir. | — (unintelligible).

SEC. PANETTA: Good morning.

Q: My question today is, is the military retirement system going to be changed?
SEC. PANETTA: Is what?

Q: Is the military retirement system going to be changed?

SEC. PANETTA: The question was whether the military retirement system is going to be
jinxed. No, I don't think it is. Look, like everything else, when you're facing these level of cuts, you've got
to look at everything, and | think that’s important to do. But at the same time, as | said, it's really important
that we protect the benefits that were promised to people in the military. So the question is as -- there are
groups that have looked at this. And the one that | have made clear is that we have to grandfather
benefits in — that if you're serving, if you're in the service, you made a decision to make this a career, that
your benefits ought to be protected.

For future people coming in, there may be modifications. Questions have been raised about
whether or not somebody who's young and enters the service -- | mean, right now you put money into
retirement but you're not able to take that with you if you go out into civilian life. Should you have that
opportunity? Should we make those kinds of changes? | mean, those are some of the issues that | think,
you know, we ought to be looking at. But the line that I'm drawing is to say we are not going to impact on
those that are in the service who are there, who have been deployed, and who have been promised
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Look, personnel costs have increased. They've increased dramatically. Right now just
healthcare alone | think our costs are almost $52-$53 billion, just for healthcare alone. So if I'm going to
protect the force, if I'm going to protect the force structure, if I'm going to protect that best military that we
have, we've got to look at every area. We've got to look at efficiencies, we've got to look at going after
duplication, we’ve got to look at going after overhead, we’ve got to look at going after procurement
problems that sometimes develop systems over a 20- or 30-year period and by the time the damn weapon
comes on board it's outdated. We've got to develop greater competition in terms of contracts. We've got
to be able to look at some of these -- the healthcare areas -- and try to see whether we can in fact find
reforms there that not only improve it, but deal with some of the cost increases that are taking place. |
mean, |'ve got to look at all those areas to be fair to everyone.

And if | just said, no, to hell with that, we’'ll just reduce the force structure, which is what has
happened in the past, that would be wrong. But that’s the challenge | face. And I'm going to -- listen,
we're not going to hide anything from anybody. This is going to be a transparent process. But | have to
tell you this, | am not going to do this without the service chiefs working with me. | am not going to do this
without combat commanders. | need their best guidance, | need their support, and if | have that we can
make this work.

Q: Good morning, Mr. Secretary. Thank you for being here. And thank you also for your
public -- not just here -- but your public support of the troops when it comes time to being promised -~
getting the things that were promised to us when we came in.

Sir, my question is more of something I've been reading lately in the papers about when folks
are in Iraq or so and talking about immunity for the troops. And this is -- for —-- against prosecution, local
prosecution, for --

SEC. PANETTA: Yeah.

Q: -- matters that may have happened. Obviously, some terrible things have happened which
we should prosecute our own for. My question, sir, is both sides have drawn a line in the sand about
we're adamant that if we're going to be someplace we should have immunity or we should take care of
them ourselves, and Iraq and other areas have said that they’re adamant that if we're going to be there
we should be obeying their local laws. My question, sir, is how might this affect our remaining in Iraq to
the last few people that will be there, but also other places that we might be going to in the future?

SEC. PANETTA: This is obviously a very pertinent question right now as we try to deal with the
issue of whether or not we'll have a future presence in Iraq. Right now with regards to Iraq, that is in
negotiation. Ambassador, General Austin, are meeting with the Iragis and continue to discuss A, what are
their nights, and B, what's required in order to assist them in the future.

But my -- as Secretary of Defense, if I'm going to put a significant or large group of forces in
place, I've got to have protections for you. Got to have protections for you. If you're going to go out and
do operations, if you're going to go out and get involved, | mean the reality is that we have to protect you.
That's we developed SOFA agreements. That's why we developed agreements that provide those kinds
of immunities.

Now, we have presence in embassies, we do have some protection by virtue of the Vienna
Convention. There are other protections that we have. But if you're going to play a large role in dealing
with another country where it requires, as | said, a large group of troops to be on the ground and to be
dealing with that country, | want to make damn sure that you're protected. So we have to make that clear
to the people we deal with. If they want the benefits of what we can provide, if they want the assistance, if
they want the training, if they want the operational skills that we can provide, then | think they have to
understand that they've got to give us some protections in that process. And if something happens,
obviously we'll prosecute our own, and we've always done that, and we will. But | have to be able to
protect the people that are willing to put their lives on the line.

Q: Good morning, sir. (unintelligible).

My question, sir, is where do you stand when it comes about our manning in the Navy? Our
manning. Manning systems, sir. Manning systems, sir.

SEC. PANETTA: Manning system?
Q: Yeah.
SEC. PANETTA: Are you talking about -- (inaudible)?

Q: Personnel manning, sir. Personnel manning. Because right now, sir, | can tell you from my
experience we're overworked but undermanned, to be honest, sir. I'm serious. We're overworked and
undermanned, so I'm having to pull my arms this way, this way, like this way to help the command.

SEC. PANETTA: Tell me what you're talking about. | mean give me an example.

Q: Well, sir, I'm in logistics. My rate is logistics support, and we support the command
logistically with all their operations, whether it Libya or any other thing.

SEC. PANETTA: You're telling me you're working your ass off.

(Laughter).

Q: Always, every day, sir. | hope my -- (unintelligible) -- chief's not hearing this.
(Laughter.)

SEC. PANETTA: Well, look, obviously the thing all of you have done is you have served above
and beyond the call of duty in many instances. We're spread out. We're spread out in a number of
places. Presence in Iraq, presence in Afghanistan, presence in other parts of the world. We’ve got a
large presence in North -- or in South Korea, in Japan, in Okinawa. We've got presence throughout the
countries of the Middle East. We've got all of the threats and all of the challenges that | just talked about.
And obviously to be able to — you know, you suddenly get a Libya mission on top of that. To be able to
pull the forces together and be able to do the job is demanding. And in many ways, we ask you to do a
hell of a lot more than you would normally be doing in order for us to accomplish the mission, but that's
what makes us the best military in the world.

So my challenge is to make sure, obviously, that we adequately man our operations and that
we support our operations wherever they are. But there are going to be times when I'm going to ask you
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are long hours. | know you're overstretched. | know you're doing some of the toughest work possible.
But that's what makes you the best military in the world.

And in the end -- in the end it's not about -- it isn’t about how much money you make, it isn’'t
about the benefits you get, it’s about the fact that you are serving the United States of America and you're
protecting the people of our country. That's what it's all about. And it’s for that reason that | am here
personally to say thank you. Thank you for your sacrifice. | couldn’t do this job without you. So there are
going to be moments when you're going to be stretched. There are going to be moments where you're
going to have to work your tail off. But in the end, the most important thing is that we not only accomplish
the mission, which you've done, accomplish the mission, but we are going to keep America safe. That's
what we're all responsible for.

Okay. Another question.
MR. : We have time for one more.
SEC. PANETTA: One more. Go ahead.

Q: Fire controlman second class -- (unintelligible). | work down in the Sixth Fleet Tomahawk
cell. My question is with the increased emphasis on ballistic missile defense in the region and the
stationing of four new warships in Rota, Spain, what is the future of Sixth Fleet and the Mount Whitney in
the country of Italy? And on another question, what is your opinion on the role of the Department of
Defense and Sixth Fleet with the instability in East Africa at this time, sir?

SEC. PANETTA: Yes. Well, the most important role that we play in the world, particularly with
our naval forces, is our ability to project force, to have that presence in the world. It's particularly true in
the Pacific region. It's true out in this area as well.

In the Pacific, we're concerned about China. The most important thing we can do is to project
our force into the Pacific. To have our carriers there, to have our fleet there, to be able to make very clear
to China that we are going to protect international rights to be able to move across the oceans freely.
That's a fundamental right and we’re going to protect it. And they need to know that we're going to have a
presence there as a result of it.

And | think the same thing is true obviously in the Middle East and in this region. We've got to
be able to project force here to make clear that we're always going to be around and that we're going to
protect the rights to be able to have free movement across the seas and that we'll always be a presence
that others will have to deal with. That's a very important role in terms of defense and projecting our
defense throughout the world.

With regard specifically on the missile side, obviously our vessels are going to play a very
important role, as we did in the announcement we made in Rota, they have the Aegis vessels that will be
located there, and that will be part of our missile defense system that we're developing. And we’re putting
a lot of these pieces in place. We've had other countries that have joined in that system. We're going to
continue to work at that because we think that's really important to protecting this region. And hopefully,
we'll be able to join up with NATO's efforts in that as well. And it will be a very significant system that will,
we think, make the world safer for everyone.

So there’s going to be a key role to play, obviously, for the Navy as part of that missile defense
system, but more importantly | view the Navy as one of the major factors in projecting force to the world to
let everybody know that the United States is there, that we're powerful, and that we’'ll continue to defend
our country when we have to.

Okay, guys. Thank you very much. Good luck.

(Applause.)
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DEPARTMENT OF JUSTICE WHITE PAPER

Draft November 8, 2011

Lawfulness of a Lethal Operation Directed Against a U.S. Citizen Who
Is a Senior Operational Leader of Al-Qa’ida or An Associated Force

This white paper sets forth a legal framework for considering the circumstances in
which the U.S. government could use lethal force in a foreign country outside the area of
active hostilities against a U.S. citizen who is a senior operational leader of al-Qa’ida or
an associated force! of al-Qa’ida—that is, an al-Qa’ida leader actively engaged in
planning operations to kill Americans. The paper does not attempt to determine the
minimum requirements necessary to render such an operation lawful; nor does it assess
what might be required to render a lethal operation against a U.S. citizen lawful in other
circumstances, including an operation against enemy forces on a traditional battlefield or
an operation against a U.S. citizen who is not a senior operational leader of such forces.
Here the Department of Justice concludes only that where the following three conditions
are met, a U.S. operation using lethal force in a foreign country against a U.S. citizen
who is a senior operational leader of al-Qa’ida or an associated force would be lawful:
(1) an informed, high-level official of the U.S. government has determined that the
targeted individual poses an imminent threat of violent attack against the United States;
(2) capture is infeasible, and the United States continues to monitor whether capture
becomes feasible; and (3) the operation would be conducted in a manner consistent with
applicable law of war principles. This conclusion is reached with recognition of the
extraordinary seriousness of a lethal operation by the United States against a U.S. citizen,
and also of the extraordinary seriousness of the threat posed by senior operational al-
Qa’ida members and the loss of life that would result were their operations successful.

The President has authority to respond to the imminent threat posed by al-Qa’ida
and its associated forces, arising from his constitutional responsibility to protect the
country, the inherent right of the United States to national self defense under international
law, Congress’s authorization of the use of all necessary and appropriate military force
against this enemy, and the existence of an armed conflict with al-Qa’ida under
international law. Based on these authorities, the President may use force against al-
Qa’ida and its associated forces. As detailed in this white paper, in defined
circumstances, a targeted killing of a U.S. citizen who has joined al-Qa’ida or its
associated forces would be lawful under U.S. and international law. Targeting a member
of an enemy force who poses an imminent threat of violent attack to the United States is
not unlawful. It is a lawful act of national self defense. Nor would it violate otherwise
applicable federal laws barring unlawful killings in Title 18 or the assassination ban in
Executive Order No. 12333. Moreover, a lethal operation in a foreign nation would be
consistent with international legal principles of sovereignty and neutrality if it were
conducted, for example, with the consent of the host nation’s government or after a

! An associated force of al-Qa’ida includes a group that would qualify as a co-belligerent under the
laws of war. See Hamlily v. Obama, 616 F. Supp. 2d 63, 74-75 (D.D.C. 2009) (authority to detain extends
to ““associated forces,”” which “mean ‘co-belligerents’ as that term is understood under the laws of war”).
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determination that the host nation is unable or unwilling to suppress the threat posed by
the individual targeted.

Were the target of a lethal operation a U.S. citizen who may have rights under the
Due Process Clause and the Fourth Amendment, that individual’s citizenship would not
immunize him from a lethal operation. Under the traditional due process balancing
analysis of Mathews v. Eldridge, we recognize that there is no private interest more
weighty than a person’s interest in his life. But that interest must be balanced against the
United States’ interest in forestalling the threat of violence and death to other Americans
that arises from an individual who is a senior operational leader of al-Q’aida or an
associated force of al-Q’aida and who is engaged in plotting against the United States.

The paper begins with a brief summary of the authority for the use of force in the
situation described here, including the authority to target a U.S. citizen having the
characteristics described above with lethal force outside the area of active hostilities. It
continues with the constitutional questions, considering first whether a lethal operation
against such a U.S. citizen would be consistent with the Fifth Amendment’s Due Process
Clause, U.S. Const. amend. V. As part of the due process analysis, the paper explains the
concepts of “imminence,” feasibility of capture, and compliance with applicable law of
war principles. The paper then discusses whether such an operation would be consistent
with the Fourth Amendment’s prohibition on unreasonable seizures, U.S. Const. amend.
IV. It concludes that where certain conditions are met, a lethal operation against a U.S.
citizen who is a senior operational leader of al-Qa’ida or its associated forces—a terrorist
organization engaged in constant plotting against the United States, as well as an enemy
force with which the United States is in a congressionally authorized armed conflict—and
who himself poses an imminent threat of violent attack against the United States, would
not violate the Constitution. The paper also includes an analysis concluding that such an
operation would not violate certain criminal provisions prohibiting the killing of U.S.
nationals outside the United States; nor would it constitute either the commission of a war
crime or an assassination prohibited by Executive Order 12333.

I

The United States is in an armed conflict with al-Qa’ida and its associated forces,
and Congress has authorized the President to use all necessary and appropriate force
against those entities. See Authorization for Use of Military Force (“AUMEF”), Pub. L.
No. 107-40, § 2(a), 115 Stat. 224, 224 (2001). In addition to the authority arising from
the AUMF, the President’s use of force against al-Qa’ida and associated forces is lawful
under other principles of U.S. and international law, including the President’s
constitutional responsibility to protect the nation and the inherent right to national self-
defense recognized in international law (see, e.g., UN. Charter art. 51). It was on these
bases that the United States responded to the attacks of September 11, 2001, and “[t]hese
domestic and international legal authorities continue to this day.” Harold Hongju Koh,
Legal Adviser, U.S. Department of State, Address to the Annual Meeting of the
American Society of International Law: The Obama Administration and International
Law (Mar. 25, 2010) (“2010 Koh ASIL Speech™).

2
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Any operation of the sort discussed here would be conducted in a foreign country
against a senior operational leader of al-Qa’ida or its associated forces who poses an
imminent threat of violent attack against the United States. A use of force under such
circumstances would be justified as an act of national self-defense. In addition, such a
person would be within the core of individuals against whom Congress has authorized the
use of necessary and appropriate force. The fact that such a person would also be a U.S.
citizen would not alter this conclusion. The Supreme Court has held that the military
may constitutionally use force against a U.S. citizen who is a part of enemy forces. See
Hamdi, 542 U.S. 507, 518 (2004) (plurality opinion); id. at 587, 597 (Thomas, J.,
dissenting); Ex Parte Quirin, 317 U.S. at 37-38. Like the imposition of military
detention, the use of lethal force against such enemy forces is an “important incident of
war.” Hamdi, 542 U.S. at 518 (plurality opinion) (quotation omitted). See, e.g., General
Orders No. 100: Instructions for the Government of Armies of the United States in the
Field 15 (Apr. 24, 1863) (“[ml]ilitary necessity admits of all direct destruction of life or
limb of armed enemies™) (emphasis omitted); International Committee of the Red Cross,
Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12
Aug. 1949 and Relating to the Protection of Victims of Non-International Armed
Conflicts (Additional Protocol IT) § 4789 (1987) (“Those who belong to armed forces or
armed groups may be attacked at any time.”); Yoram Dinstein, The Conduct of Hostilities
Under the Law of International Armed Conflict 94 (2004) (“When a person takes up arms
or merely dons a uniform as a member of the armed forces, he automatically exposes
himself to enemy attack.”). Accordingly, the Department does not believe that U.S.
citizenship would immunize a senior operational leader of al-Qa’ida or its associated
forces from a use of force abroad authorized by the AUMEF or in national self-defense.

In addition, the United States retains its authority to use force against al-Qa’ida
and associated forces outside the area of active hostilities when it targets a senior
operational leader of the enemy forces who is actively engaged in planning operations to
kill Americans. The United States is currently in a non-international armed conflict with
al-Qa’ida and its associated forces. See Hamdan v. Rumsfeld, 548 U.S. 557, 628-31
(2006) (holding that a conflict between a nation and a transnational non-state actor,
occurring outside the nation’s territory, is an armed conflict “not of an international
character” (quoting Common Article 3 of the Geneva Conventions) because it is not a
“clash between nations™). Any U.S. operation would be part of this non-international
armed conflict, even if it were to take place away from the zone of active hostilities. See
John O. Brennan, Assistant to the President for Homeland Security and Counterterrorism,
Remarks at the Program on Law and Security, Harvard Law School: Strengthening Our
Security by Adhering to Our Values and Laws (Sept. 16, 2011) (“The United States does
not view our authority to use military force against al-Qa’ida as being restricted solely to
‘hot’ battlefields like Afghanistan.”). For example, the AUMEF itself does not set forth an
express geographic limitation on the use of force it authorizes. See Hamdan, 548 U.S. at
631 (Kennedy, J., concurring) (what makes a non-international armed conflict distinct
from an international armed conflict is “the legal status of the entities opposing each
other”). None of the three branches of the U.S. Government has identified a strict
geographical limit on the permissible scope of the AUMEF’s authorization. See, e.g.,

3
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Letter for the Speaker of the House of Representatives and the President Pro Tempore of
the Senate from the President (June 15, 2010) (reporting that the armed forces, with the
assistance of numerous international partners, continue to conduct operations “against al-
Qa’ida terrorists,” and that the United States has “deployed combat-equipped forces to a
number of locations in the U.S. Central . . . Command area[] of operation in support of
those [overseas counter-terrorist] operations™); Bensayah v. Obama, 610 F.3d 718, 720,
724-25, 727 (D.C. Cir. 2010) (concluding that an individual turned over to the United
States in Bosnia could be detained if the government demonstrates he was part of al-
Qa’ida); al-Adahi v. Obama, 613 F.3d 1102, 1003, 1111 (D.C. Cir. 2010) (noting
authority under AUMEF to detain individual apprehended by Pakistani authorities in
Pakistan and then transferred to U.S. custody).

Claiming that for purposes of international law, an armed conflict generally exists
only when there is “protracted armed violence between governmental authorities and
organized armed groups,” Prosecutor v. Tadic, Case No. IT-94-1AR72, Decision on the
Defence Motion for Interlocutory Appeal on Jurisdiction, § 70 (Int’l Crim. Trib. for the
Former Yugoslavia, App. Chamber Oct. 2, 1995), some commenters have suggested that
the conflict between the United States and al-Qa’ida cannot lawfully extend to nations
outside Afghanistan in which the level of hostilities is less intense or prolonged than in
Afghanistan itself. See, e.g., Mary Ellen O’Connell, Combatants and the Combat Zone,
43 U. Rich. L. Rev. 845, 857-59 (2009). There is little judicial or other authoritative
precedent that speaks directly to the question of the geographic scope of a non- ‘
international armed conflict in which one of the parties is a transnational, non-state actor
and where the principal theater of operations is not within the territory of the nation that
is a party to the conflict. Thus, in considering this potential issue, the Department looks
to principles and statements from analogous contexts.

The Department has not found any authority for the proposition that when one of
the parties to an armed conflict plans and executes operations from a base in a new
nation, an operation to engage the enemy in that location cannot be part of the original
armed conflict, and thus subject to the laws of war governing that conflict, unless the
hostilities become sufficiently intense and protracted in the new location. That does not
appear to be the rule of the historical practice, for instance, even in a traditional
international conflict. See John R. Stevenson, Legal Adviser, Department of State,
United States Military Action in Cambodia: Questions of International Law, Address
before the Hammarskjold Forum of the Association of the Bar of the City of New York
(May 28, 1970), in 3 The Vietnam War and International Law: The Widening Context
23, 28-30 (Richard A. Falk, ed. 1972) (arguing that in an international armed conflict, if a
neutral state has been unable for any reason to prevent violations of its neutrality by the
troops of one belligerent using its territory as a base of operations, the other belligerent
has historically been justified in attacking those enemy forces in that state). Particularly
in a non-international armed conflict, where terrorist organizations may move their base
of operations from one country to another, the determination of whether a particular
operation would be part of an ongoing armed conflict would require consideration of the
particular facts and circumstances in each case, including the fact that transnational non-
state organizations such as al-Qa’ida may have no single site serving as their base of
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operations. See also, e.g., Geoffrey S. Corn & Eric Talbot Jensen, Untying the Gordian
Knot: A Proposal for Determining Applicability of the Laws of War to the War on
Terror, 81 Temp. L. Rev. 787, 799 (2008) (“If . . . the ultimate purpose of the drafters of
the Geneva Conventions was to prevent ‘law avoidance’ by developing de facto law
triggers—a purpose consistent with the humanitarian foundation of the treaties—then the
myopic focus on the geographic nature of an armed conflict in the context of
transnational counterterrorist combat operations serves to frustrate that purpose.”).”

If an operation of the kind discussed in this paper were to occur in a location
where al-Qa’ida or an associated force has a significant and organized presence and from
which al-Qa’ida or an associated force, including its senior operational leaders, plan
attacks against U.S. persons and interests, the operation would be part of the non-
international armed conflict between the United States and al-Qa’ida that the Supreme
Court recognized in Hamdan. Moreover, such an operation would be consistent with
international legal principles of sovereignty and neutrality if it were conducted, for
example, with the consent of the host nation’s government or after a determination that
the host nation is unable or unwilling to suppress the threat posed by the individual
targeted. In such circumstances, targeting a U.S. citizen of the kind described in this
paper would be authorized under the AUMF and the inherent right to national self-
defense. Given this authority, the question becomes whether and what further restrictions
may limit its exercise.

I1.

The Department assumes that the rights afforded by Fifth Amendment’s Due
Process Clause, as well as the Fourth Amendment, attach to a U.S. citizen even while he
is abroad. See Reid v. Covert, 354 U.S. 1, 5-6 (1957) (plurality opinion); United States v.
Verdugo-Urquidez, 494 U.S. 259, 269-70 (1990); see also In re Terrorist Bombings of
U.S. Embassies in East Africa, 552 F.3d 157, 170 n.7 (2d Cir. 2008). The U.S.
citizenship of a leader of al-Qa’ida or its associated forces, however, does not give that
person constitutional immunity from attack. This paper next considers whether and in
what circumstances a lethal operation would violate any possible constitutional
protections of a U.S. citizen.

A,

The Due Process Clause would not prohibit a lethal operation of the sort
contemplated here. In Hamdi, a plurality of the Supreme Court used the Mathews v.
Eldridge balancing test to analyze the Fifth Amendment due process rights of a U.S.
citizen who had been captured on the battlefield in Afghanistan and detained in the

2 See Prosecutor v. Tadic, Case No. IT-94-1AR72, Submission of the Government of the United
States of America Concerning Certain Arguments Made by Counsel for the Accused, at 27-28 (Int’1 Crim.
Trib. For the Former Yugoslavia, App. Chamber July 17, 1995) (in determining which body of law applies
in a particular conflict, “the conflict must be considered as a whole, and “it is artificial and improper to
attempt to divide it into isolated segments, either geographically or chronologically”).
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United States, and who wished to challenge the government’s assertion that he was part
of enemy forces. The Court explained that the “process due in any given instance is
determined by weighing ‘the private interest that will be affected by the official action’
against the Government’s asserted interest, ‘including the function involved’ and the
burdens the Government would face in providing greater process.” Hamdi, 542 U.S. at
529 (plurality opinion) (quoting Mathews v. Eldridge, 424 U.S. 319, 335 (1976)). The
due process balancing analysis applied to determine the Fifth Amendment rights of a U.S.
citizen with respect to law-of-war detention supplies the framework for assessing the
process due a U.S. citizen who is a senior operational leader of an enemy force planning
violent attacks against Americans before he is subjected to lethal targeting.

In the circumstances considered here, the interests on both sides would be
weighty. See Hamdi, 542 U.S. at 529 (plurality opinion) (“It is beyond question that
substantial interests lie on both sides of the scale in this case.”). An individual’s interest
in avoiding erroneous deprivation of his life is “uniquely compelling.” See Ake v.
Oklahoma, 470 U.S. 68, 178 (1985) (“The private interest in the accuracy of a criminal
proceeding that places an individual’s life or liberty at risk is almost uniquely
compelling.”). No private interest is more substantial. At the same time, the
government’s interest in waging war, protecting its citizens, and removing the threat
posed by members of enemy forces is also compelling. Cf. Hamdi, 542 U.S. at 531
(plurality opinion) (“On the other side of the scale are the weighty and sensitive
governmental interests in ensuring that those who have in fact fought with the enemy
during a war do not return to battle against the United States.”). As the Hamdi plurality
observed, in the “circumstances of war,” “the risk of erroneous deprivation of a citizen’s
liberty in the absence of sufficient process . . . is very real,” id. at 530 (plurality opinion),
and, of course, the risk of an erroneous deprivation of a citizen’s life is even more
significant. But, “the realities of combat” render certain uses of force “necessary and
appropriate,” including force against U.S. citizens who have joined enemy forces in the
armed conflict against the United States and whose activities pose an imminent threat of
violent attack against the United States—and “due process analysis need not blink at
those realities.” Id. at 531 (plurality opinion). These same realities must also be
considered in assessing “the burdens the Government would face in providing greater
process” to a member of enemy forces. Id. at 529, 531 (plurality opinion).

In view of these interests and practical considerations, the United States would be
able to use lethal force against a U.S. citizen, who is located outside the United States and
is an operational leader continually planning attacks against U.S. persons and interests, in
at least the following circumstances: (1) where an informed, high-level official of the
U.S. government has determined that the targeted individual poses an imminent threat of
violent attack against the United States; (2) where a capture operation would be
infeasible—and where those conducting the operation continue to monitor whether
capture becomes feasible; and (3) where such an operation would be conducted consistent
with applicable law of war principles. In these circumstances, the “realities” of the
conflict and the weight of the government’s interest in protecting its citizens from an

" imminent attack are such that the Constitution would not require the government to
provide further process to such a U.S. citizen before using lethal force. Cf. Hamdi, 542
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U.S. at 535 (plurality opinion) (noting that the Court “accord[s] the greatest respect and
consideration to the judgments of military authorities in matters relating to the actual
prosecution of war, and . . . the scope of that discretion necessarily is wide™); id. at 534
(plurality opinion) (“The parties agree that initial captures on the battlefield need not
receive the process we have discussed here; that process is due only when the
determination is made to continue to hold those who have been seized.”) (emphasis
omitted).

Certain aspects of this legal framework require additional explication. First, the
condition that an operational leader present an “imminent” threat of violent attack against
the United States does not require the United States to have clear evidence that a specific
attack on U.S. persons and interests will take place in the immediate future. Given the
nature of, for example, the terrorist attacks on September 11, in which civilian airliners
were hijacked to strike the World Trade Center and the Pentagon, this definition of
imminence, which would require the United States to refrain from action until
preparations for an attack are concluded, would not allow the United States sufficient
time to defend itself. The defensive options available to the United States may be
reduced or eliminated if al-Qa’ida operatives disappear and cannot be found when the
time of their attack approaches. Consequently, with respect to al-Qa’ida leaders who are
continually planning attacks, the United States is likely to have only a limited window of
opportunity within which to defend Americans in a manner that has both a high
likelihood of success and sufficiently reduces the probabilities of civilian causalities. See
Michael N. Schmitt, State-Sponsored Assassination in International and Domestic Law,
17 Yale J. Int’1 L. 609, 648 (1992). Furthermore, a “terrorist ‘war’ does not consist of a
massive attack across an international border, nor does it consist of one isolated incident
that occurs and is then past. It is a drawn out, patient, sporadic pattern of attacks. Itis
very difficult to know when or where the next incident will occur.” Gregory M. Travalio,
Terrorism, International Law, and the Use of Military Force, 18 Wis. Int’1 L.J. 145, 173
(2000); see also Testimony of Attorney-General Lord Goldsmith, 660 Hansard. H.L.
(April 21, 2004) 370 (U.K.), available at
http://www.publications.parliament.uk/pa/ld200304/ldhansrd/vo040421/text/40421-
07.htm (what constitutes an imminent threat “will develop to meet new circumstances
and new threats . . . . It must be right that states are able to act in self-defense in
circumstances where there is evidence of further imminent attacks by terrorist groups,
even if there is no specific evidence of where such an attack will take place or of the
precise nature of the attack.”). Delaying action against individuals continually planning
to kill Americans until some theoretical end stage of the planning for a particular plot
would create an unacceptably high risk that the action would fail and that American
casualties would result.

By its nature, therefore, the threat posed by al-Qa’ida and its associated forces
demands a broader concept of imminence in judging when a person continually planning
terror attacks presents an imminent threat, making the use of force appropriate. In this
context, imminence must incorporate considerations of the relevant window of
opportunity, the possibility of reducing collateral damage to civilians, and the likelihood
of heading off future disastrous attacks on Americans. Thus, a decision maker

7
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determining whether an al-Qa’ida operational leader presents an imminent threat of
violent attack against the United States must take into account that certain members of al-
Qa’ida (including any potential target of lethal force) are continually plotting attacks
against the United States; that al-Qa’ida would engage in such attacks regularly to the
extent it were able to do so; that the U.S. government may not be aware of all al-Qa’ida
plots as they are developing and thus cannot be confident that none is about to occur; and
that, in light of these predicates, the nation may have a limited window of opportunity
within which to strike in a manner that both has a high likelihood of success and reduces
the probability of American casualties.

With this understanding, a high-level official could conclude, for example, that an
individual poses an “imminent threat” of violent attack against the United States where
he is an operational leader of al-Qa’ida or an associated force and is personally and
continually involved in planning terrorist attacks against the United States. Moreover,
where the al-Qa’ida member in question has recently been involved in activities posing
an imminent threat of violent attack against the United States, and there is no evidence
suggesting that he has renounced or abandoned such activities, that member’s
involvement in al-Qa’ida’s continuing terrorist campaign against the United States would
support the conclusion that the member poses an imminent threat.

Second, regarding the feasibility of capture, capture would not be feasible if it
could not be physically effectuated during the relevant window of opportunity or if the
relevant country were to decline to consent to a capture operation. Other factors such as
undue risk to U.S. personnel conducting a potential capture operation also could be
relevant. Feasibility would be a highly fact-specific and potentially time-sensitive

inquiry.

Third, it is a premise here that any such lethal operation by the United States
would comply with the four fundamental law-of-war principles governing the use of
force: necessity, distinction, proportionality, and humanity (the avoidance of
unnecessary suffering). See, e.g., United States Air Force, Targeting, Air Force Doctrine
Document 2-1.9, at 88 (June 8, 2006); Dinstein, Conduct of Hostilities at 16-20, 115-16,
119-23; see also 2010 Koh ASIL Speech. For example, it would not be consistent with
those principles to continue an operation if anticipated civilian casualties would be
excessive in relation to the anticipated military advantage. Chairman of the Joint Chiefs
of Staff Instruction 5810.01D, Implementation of the DoD Law of War Program § 4.a, at
1 (Apr. 30, 2010). An operation consistent with the laws of war could not violate the
prohibitions against treachery and perfidy, which address a breach of confidence by the
assailant. See, e.g., Hague Convention IV, Annex, art. 23(b), Oct. 18, 1907, 36 Stat.
2277, 2301-02 (“[I]t is especially forbidden . . . [t]o kill or wound treacherously
individuals belonging to the hostile nation or army . . . .”). These prohibitions do not,
however, categorically forbid the use of stealth or surprise, nor forbid attacks on _
identified individual soldiers or officers. See U.S. Army Field Manual 27-10, The Law of
Land Warfare, § 31 (1956) (article 23(b) of the Annex to the Hague Convention IV does
not “preclude attacks on individual soldiers or officers of the enemy whether in the zone
of hostilities, occupied territory, or else-where”). And the Department is not aware of
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any other law-of-war grounds precluding use of such tactics. See Dinstein, Conduct of
Hostilities at 94-95, 199; Abraham D. Sofaer, Terrorism, the Law, and the National
Defense, 126 Mil. L. Rev. 89, 120-21 (1989). Relatedly, “there is no prohibition under
the laws of war on the use of technologically advanced weapons systems in armed
conflict—such as pilotless aircraft or so-called smart bombs—as long as they are
employed in conformity with applicable laws of war.” 2010 Koh ASIL Speech. Further,
under this framework, the United States would also be required to accept a surrender if it
were feasible to do so.

In sum, an operation in the circumstances and under the constraints described
above would not result in a violation of any due process rights.

B.

Similarly, assuming that a lethal operation targeting a U.S. citizen abroad who is
planning attacks against the United States would result in a “seizure” under the Fourth
Amendment, such an operation would not violate that Amendment in the circumstances
posited here. The Supreme Court has made clear that the constitutionality of a seizure is
determined by “balanc[ing] the nature and quality of the intrusion on the individual’s
Fourth Amendment interests against the importance of the governmental interests alleged
to justify the intrusion.” Tennessee v. Garner, 471 US. 1; 8 (1985) (internal quotation
marks omitted); accord Scott v. Harris, 550 U.S. 372, 383 (2007). Even in domestic law
enforcement operations, the Court has noted that “[w]here the officer has probable cause
to believe that the suspect poses a threat of serious physical harm, either to the officer or
to others, it is not constitutionally unreasonable to prevent escape by using deadly force.”
Garner, 471 U.S. at 11. Thus, “if the suspect threatens the officer with a weapon or there
is probable cause to believe that he has committed a crime involving thé infliction or
threatened infliction of serious physical harm, deadly force may be used if necessary to
prevent escape, and if, where feasible, some warning has been given.” Id. at 11-12.

The Fourth Amendment “reasonableness” test is situation-dependent. Cf. Scott,
550 U.S. at 382 (“Garner did not establish a magical on/off switch that triggers rigid
preconditions whenever an officer’s actions constitute ‘deadly force.’””). What would
constitute a reasonable use of lethal force for purposes of domestic law enforcement
operations differs substantially from what would be reasonable in the situation and
circumstances discussed in this white paper. But at least in circumstances where the
targeted person is an operational leader of an enemy force and an informed, high-level
government official has determined that he poses an imminent threat of violent attack
against the United States, and those conducting the operation would carry out the
operation only if capture were infeasible, the use of lethal force would not violate the
Fourth Amendment. Under such circumstances, the intrusion on any Fourth Amendment
interests would be outweighed by the “importance of the governmental interests [that]
justify the intrusion,” Garner, 471 U.S. at 8—the interests in protecting the lives of
Americans.
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C.

Finally, the Department notes that under the circumstances described in this
paper, there exists no appropriate judicial forum to evaluate these constitutional
considerations. It is well-established that “[m]atters intimately related to foreign policy
and national security are rarely proper subjects for judicial intervention,” Haig v. Agee,
453 U.S. 280, 292 (1981), because such matters “frequently turn on standards that defy
judicial application,” or “involve the exercise of a discretion demonstrably committed to
the executive or legislature,” Baker v. Carr, 369 U.S. 186, 211 (1962). Were a court to
intervene here, it might be required inappropriately to issue an ex ante command to the
President and officials responsible for operations with respect to their specific tactical
judgment to mount a potential lethal operation against a senior operational leader of al-
Qa’ida or its associated forces. And judicial enforcement of such orders would require
the Court to supervise inherently predictive judgments by the President and his national
security advisors as to when and how to use force against a member of an enemy force
against which Congress has authorized the use of force.

I.

Section 1119(b) of title 18 provides that a “person who, being a national of the
United States, kills or attempts to kill a national of the United States while such national
is outside the United States but within the jurisdiction of another country shall be
punished as provided under sections 1111, 1112, and 1113.” 18 U.S.C. § 1119(b)
(2006).> Because the person who would be the target of the kind of operation discussed
here would be a U.S. citizen, it might be suggested that section 1119(b) would prohibit
such an operation. Section 1119, however, incorporates the federal murder and
manslaughter statutes, and thus its prohibition extends only to “unlawful killing[s],” 18
U.S.C. §§ 1111(a), 1112(a) (2006). Section 1119 is best construed to incorporate the -
“public authority” justification, which renders lethal action carried out by a government
official lawful in some circumstances. As this paper explains below, a lethal operation of
the kind discussed here would fall within the public authority exception under the
circumstances and conditions posited because it would be conducted in a manner
consistent with applicable law of war principles governing the non-international conflict
between the United States and al-Qa’ida and its associated forces. It therefore would not
result in an unlawful killing.*

3 See also 18 U.S.C. § 1119(a) (2006) (providing that “‘national of the United States’ has the
meaning stated in section 101(a)(22) of the Immigration and Nationality Act,” 8 U.S.C. § 1101(a)(22)
(2006)).

* In light of the conclusion that section 1119 and the statutes it cross-references incorporate this

justification, and that the justification would cover an operation of the sort discussed here, this discussion
does not address whether an operation of this sort could be lawful on any other grounds.
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A.

Although section 1119(b) refers only to the “punish[ments]” provided under
sections 1111, 1112, and 1113, courts have held that section 1119(b) incorporates the
substantive elements of those cross-referenced provisions of title 18. See, e.g., United
States v. Wharton, 320 F.3d 526, 533 (5th Cir. 2003); United States v. White, 51 F. Supp.
2d 1008, 1013-14 (E.D. Cal. 1997). Section 1111 of'title 18 sets forth criminal penalties
for “murder,” and provides that “[mJurder is the unlawful killing of a human being with
malice aforethought.” 18 U.S.C. § 1111(a). Section 1112 similarly provides criminal
sanctions for “[m]anslaughter,” and states that “[m]anslaughter is the unlawful killing of
a human being without malice.” Id. § 1112(a). Section 1113 provides criminal penalties
for “attempts to commit murder or manslaughter.” Id. § 1113. It is therefore clear that
section 1119(b) bars only “unlawful killing.”

Guidance as to the meaning of the phrase “unlawful killing” in sections 1111 and
1112—and thus for purposes of section 1119(b)—can be found in the historical
understandings of murder and manslaughter. That history shows that states have long
recognized justifications and excuses to statutes criminalizing “unlawful” killings.” One
state court, for example, in construing that state’s murder statute, explained that “the
word ‘unlawful’ is a term of art” that “connotes a homicide with the absence of factors of
excuse or justification.” People v. Frye, 10 Cal. Rptr. 2d 217, 221 (Cal. Ct. App. 1992).
That court further explained that the factors of excuse or justification in question include
those that have traditionally been recognized. Id. at 221 n.2. Other authorities support
the same conclusion. See, e.g., Mullaney v. Wilbur, 421 U.S. 684, 685 (1975)
(requirement of “unlawful” killing in Maine murder statute meant that killing was
“neither justifiable nor excusable™); ¢f also Rollin M. Perkins & Ronald N. Boyce,
Criminal Law 56 (3d ed. 1982) (“Innocent homicide is of two kinds, (1) justifiable and
(2) excusable.”). Accordingly, section 1119 does not proscribe killings covered by a
justification traditionally recognized under the common law or state and federal murder
statutes. “Congress did not intend [section 1119] to criminalize justifiable or excusable
killings.” White, 51 F. Supp. 2d at 1013.

B.

The public authority justification is well-accepted, and it may be available even in
cases where the particular criminal statute at issue does not expressly refer to a public

* The same is true with respect to other statutes, including federal laws, that modify a prohibited
act other than murder or manslaughter with the term “unlawfully.” See, e.g., Territory v. Gonzales, 89 P.
250, 252 (N.M. 1907) (construing the term “unlawful” in statute criminalizing assault with a deadly
weapon as “clearly equivalent” to “without excuse or justification”). For example, 18 U.S.C.
§ 2339C(a)(1) (2006) makes it unlawful, inter alia, to “unlawfully and willfully provide[] or collect[]
funds” with the intention that they may be used (or knowledge they are to be used) to carry out an act that
is an offense within certain specified treaties, or to engage in certain other terrorist acts. The legislative
history of section 2339C makes clear that “[t]he term ‘unlawfully’ is intended to embody common law
defenses.” H.R. Rep. No. 107-307, at 12 (2001).
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authority justification. Prosecutions where such a “public authority” justification is
invoked are understandably rare, see American Law Institute Model Penal Code and
Commentaries § 3.03 Comment 1, at 23-24 (1985); cf. Visa Fraud Investigation, 8 Op.
0.L.C. 284,285 1.2, 286 (1984), and thus there is little case law in which courts have
analyzed the scope of the justification with respect to the conduct of government
officials. Nonetheless, discussions in the leading treatises and in the Model Penal Code
demonstrate its legitimacy. See 2 Wayne R. LaFave, Substantive Criminal Law

§ 10.2(b), at 135 (2d ed. 2003); Perkins & Boyce, Criminal Law at 1093 (“Deeds which
otherwise would be criminal, such as taking or destroying property, taking hold of a
person by force and against his will, placing him in confinement, or even taking his life,
are not crimes if done with proper public authority.”); see also Model Penal Code

§ 3.03(1)(a), (d), (e), at 22-23 (proposing codification of justification where conduct is
“required or authorized by,” inter alia, “the law defining the duties or functions of a
public officer,” “the law governing the armed services or the lawful conduct of war,” or
“any other provision of law imposing a public duty”); National Commission on Reform
of Federal Criminal Laws, 4 Proposed New Federal Criminal Code § 602(1) (1971)
(“Conduct engaged in by a public servant in the course of his official duties is justified
when it is required or authorized by law.”). And the Department’s Office of Legal
Counsel (“OLC”) has invoked analogous rationales when it has analyzed whether
Congress intended a particular criminal statute to prohibit specific conduct that otherwise
falls within a government agency’s authorities. See, e.g., Visa Fraud Investigation, 8 Op.
O.L.C. at 287-88 (concluding that a civil statute prohibiting issuance of visa to an alien
known to be ineligible did not prohibit State Department from issuing such a visa where
“necessary” to facilitate an important Immigration and Naturalization Service undercover
operation carried out in a “reasonable” fashion).

The public authority justification would not excuse all conduct of public officials
from all criminal prohibitions. The legislature may design some criminal prohibitions to
place bounds on the kinds of governmental conduct that can be authorized by the
Executive. Or the legislature may enact a criminal prohibition in order to limit the scope
of the conduct that the legislature has otherwise authorized the Executive to undertake
pursuant to another statute. See, e.g., Nardone v. United States, 302 U.S. 379, 384 (1937)
(federal statute proscribed government wiretapping). But the generally recognized public
authority justification reflects that it would not make sense to attribute to Congress the
intent to criminalize all covered activities undertaken by public officials in the legitimate
exercise of their otherwise lawful authorities, even if Congress clearly intends to make
those same actions a crime when committed by persons not acting pursuant to public
authority. In some instances, therefore, the best interpretation of a criminal prohibition is
that Congress intended to distinguish persons who are acting pursuant to public authority
from those who are not, even if the statute does not make that distinction express. Cf. id.
at 384 (federal criminal statutes should be construed to exclude authorized conduct of
public officers where such a reading “would work obvious absurdity as, for example, the

12
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application of a speed law to a policeman pursuing a criminal or the driver of a fire
engine responding to an alarm”).®

The touchstone for the analysis whether section 1119 incorporates not only
justifications generally, but also the public authority justification in particular, is the
legislative intent underlying this statute. Here, the statute should be read to exclude from
its prohibitory scope killings that are encompassed by traditional justifications, which
include the public authority justification. The statutory incorporation of two other
criminal statutes expressly referencing “unlawful” killings is one indication. See supra at
10:11. Moreover, there are no indications that Congress had a contrary intention.
Nothing in the text or legislative history of sections 1111-1113 of title 18 suggests that
Congress intended to exclude the established public authority justification from those
justifications that Congress otherwise must be understood to have imported through the
use of the modifier “unlawful” in those statutes. Nor is there anything in the text or
legislative history of section 1119 itself to suggest that Congress intended to abrogate or
otherwise affect the availability of this traditional justification for killings. On the
contrary, the relevant legislative materials indicate that, in enacting section 1119,
Congress was merely closing a gap in a field dealing with entirely different kinds of
conduct from that at issue here.

The Department thus concludes that section 1119 incorporates the public
authority justification.® This paper turns next to the question whether a lethal operation

¢ Each potentially applicable statute must be carefully and separately examined to discern
Congress’s intent in this respect. See generally, e.g., Nardone, 302 U.S. 379; United States Assistance to
Countries that Shoot Down Civil Aircraft Involved in Drug Trafficking, 18 Op. O.L.C. 148 (1994);
Application of Neutrality Act to Official Government Activities, 8 Op. O.L.C. 58 (1984).

7 Section 1119 was designed to close a jurisdictional loophole—exposed by a murder that had
been committed abroad by a private individual—to ensure the possibility of prosecuting U.S. nationals who
murdered other U.S. nationals in certain foreign countries that lacked the ability to lawfully secure the
perpetrator’s appearance at trial. See 137 Cong. Rec. 8675-76 (1991) (statement of Sen. Thurmond). This
loophole is unrelated to the sort of authorized operation at issue here. Indeed, prior to the enactment of
section 1119, the only federal statute expressly making it a crime to kill U.S. nationals abroad (outside the
United States’ special and maritime jurisdiction) reflected what appears to have been a particular concern
with the protection of Americans from terrorist attacks. See 18 U.S.C. § 2332(a), (d) (2006) (criminalizing
unlawful killings of U.S. nationals abroad where the Attorney General or his subordinate certifies that the
“offense was intended to coerce, intimidate, or retaliate against a government or a civilian population”).

8 18 U.S.C. § 956(a)(1) (2006) makes it a crime to conspire within the jurisdiction of the United
States “to commit at any place outside the United States an act that would constitute the offense of murder,
kidnapping, or maiming if committed in the special maritime and territorial jurisdiction of the United
States” if any conspirator acts within the United States to effect any object of the conspiracy. Like section
1119(b), section 956(a) incorporates the public authority justification. In addition, the legislative history of
section 956(a) indicates that the provision was “not intended to apply to duly authorized actions undertaken
on behalf of the United States Government.” 141 Cong. Rec. 4491, 4507 (1995) (section-by-section
analysis of bill submitted by Sen. Biden, who introduced the provision at the behest of the President); see
also id. at 11,960 (section-by-section analysis of bill submitted by Sen. Daschle, who introduced the
identical provision in a different version of the anti-terrorism legislation a few months later). Thus, for the
reasons that section 1119(b) does not prohibit the United States from conducting a lethal operation against
a U.S. citizen, section 956(a) also does not prohibit such an operation.
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could be encompassed by that justification and, in particular, whether that justification
would apply when the target is a U.S. citizen. The analysis here leads to the conclusion
that it would.

C.

A lethal operation against an enemy leader undertaken in national self-defense or
during an armed conflict that is authorized by an informed, high-level official and carried
out in a manner that accords with applicable law of war principles would fall within a
well established variant of the public authority justification and therefore would not be
murder. See, e.g., 2 Paul H. Robinson, Criminal Law Defenses § 148(a), at 208 (1984)
(conduct that would violate a criminal statute is justified and thus not unlawful “[w]here
the exercise of military authority relies upon the law governing the armed forces or upon
the conduct of war™); 2 LaFave, Substantive Criminal Law § 10.2(c) at 136 (“another
aspect of the public duty defense is where the conduct was required or authorized by ‘the
law governing the armed services or the lawful conduct of war’”); Perkins & Boyce,
Criminal Law at 1093 (noting that a “typical instance[] in which even the extreme act of
taking human life is done by public authority” involves “the killing of an enemy as an act
of war and within the rules of war”).’

The United States is currently in the midst of a congressionally authorized armed
conflict with al-Qa’ida and associated forces, and may act in national self-defense to
protect U.S. persons and interests who are under continual threat of violent attack by
certain al-Q’aida operatives planning operations against them. The public authority
justification would apply to a lethal operation of the kind discussed in this paper if it were
conducted in accord with applicable law of war principles. As one legal commentator
has explained, “if a soldier intentionally kills an enemy combatant in time of war and
within the rules of warfare, he is not guilty of murder,” whereas, for example, if that
soldier intentionally kills a prisoner of war—a violation of the laws of war—*“then he
commits murder.” 2 LaFave, Substantive Criminal Law § 10.2(c), at 136; see also State
v. Gut, 13 Minn. 341, 357 (1868) (“That it is legal to kill an alien enemy in the heat and
exercise of war, is undeniable; but to kill such an enemy after he has laid down his arms,
and especially when he is confined in prison, is murder.”); Perkins & Boyce, Criminal
Law at 1093 (“Even in time of war an alien enemy may not be killed needlessly after he
has been disarmed and securely imprisoned . . . .”). Moreover, without invoking the
public authority justification by its terms, this Department’s OLC has relied on the same
notion in an opinion addressing the intended scope of a federal criminal statute that
concerned the use of potentially lethal force. See United States Assistance to Countries

? See also Frye, 10 Cal. Rptr. 2d at 221 n.2 (identifying “homicide done under a valid public
authority, such as execution of a death sentence or killing an enemy in a time of war,” as examples of
justifiable killing that would not be “unlawful” under the California statute describing murder as an
“unlawful” killing); Model Penal Code § 3.03(2)(b), at 22 (proposing that criminal statutes expressly
recognize a public authority justification for a killing that “occurs in the lawful conduct of war”
notwithstanding the Code recommendation that the use of deadly force generally should be justified only if
expressly prescribed by law).
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that Shoot Down Civil Aircraft Involved in Drug Trafficking, 18 Op. O.L.C. 148, 164
(1994) (concluding that the Aircraft Sabotage Act of 1984, 18 U.S.C. § 32(b)(2) (2006),
which prohibits the willful destruction of a civil aircraft and otherwise applies to U.S.
government conduct, should not be construed to have “the surprising and almost certainly
unintended effect of criminalizing actions by military personnel that are lawful under
international law and the laws of armed conflict™).

The fact that an operation may target a U.S. citizen does not alter this conclusion.
As explained above, see supra at 3, the Supreme Court has held that the military may
constitutionally use force against a U.S. citizen who is part of enemy forces. See Hamdi,
542 U.S. at 518 (plurality opinion); id. at 587, 597 (Thomas, J., dissenting); Ex parte
Quirin, 317 U.S. at 37-38 (“Citizens who associate themselves with the military arm of
the enemy government, and with its aid, guidance and direction enter [the United States]
bent on hostile acts,” may be treated as “enemy belligerents” under the law of war.).
Similarly, under the Constitution and the inherent right to national self-defense
recognized in international law, the President may authorize the use of force against a
U.S. citizen who is a member of al-Qa’ida or its associated forces and who poses an
imminent threat of violent attack against the United States.

In light of these precedents, the Department believes that the use of lethal force
addressed in this white paper would constitute a lawful killing under the public authority
doctrine if conducted in a manner consistent with the fundamental law of war principles
governing the use of force in a non-international armed conflict. Such an operation
would not violate the assassination ban in Executive Order No. 12333. Section 2.11 of
Executive Order No. 12333 provides that “[n]o person employed by or acting on behalf
of the United States Government shall engage in, or conspire to engage in, assassination.”
46 Fed. Reg. 59,941, 59, 952 (Dec. 4, 1981). A lawful killing in self-defense is not an
assassination. In the Department’s view, a lethal operation conducted against a U.S.
citizen whose conduct poses an imminent threat of violent attack against the United
States would be a legitimate act of national self-defense that would not violate the
assassination ban. Similarly, the use of lethal force, consistent with the laws of war,
against an individual who is a legitimate military target would be lawful and would not
violate the assassination ban.

Iv.

The War Crimes Act, 18 U.S.C. § 2441 (2006) makes it a federal crime for a
member of the Armed Forces or a national of the United States to “commit[] a war
crime.” Id. § 2441(a). The only potentially applicable provision of section 2441 to
operations of the type discussed herein makes it a war crime to commit a “grave breach”
of Common Article 3 of the Geneva Conventions when that breach is committed “in the
context of and in association with an armed conflict not of an international character.”'°

10 The statute also defines “war crime” to include any conduct that is defined as a grave breach in
any of the Geneva Conventions (or any Geneva protocol to which the United States is a party); that is
prohibited by four specified articles of the Fourth Hague Convention of 1907; or that is a willful killing or
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Id. § 2441(c)(3). As defined by the statute, a “grave breach” of Common Article 3
includes “[m]urder,” described in pertinent part as “[t]he act of a person who
intentionally kills, or conspires or attempts to kill . . . one or more persons taking no
active part in the hostilities, including those placed out of combat by sickness, wounds,
detention, or any other cause.” Id. § 2441(d)(1)(D).

Whatever might be the outer bounds of this category of covered
persons, Common Article 3 does not alter the fundamental law of war principle
concerning a belligerent party’s right in an armed conflict to target individuals who are
part of an enemy’s armed forces or eliminate a nation’s authority to take legitimate action
in national self-defense. The language of Common Article 3 “makes clear that members
of such armed forces [of both the state and non-state parties to the conflict] . . . are
considered as ‘taking no active part in the hostilities’ only once they have disengaged
from their fighting function (‘have laid down their arms’) or are placed hors de combat;
mere suspension of combat is insufficient.” International Committee of the Red Cross,
Interpretive Guidance on the Notion of Direct Participation in Hostilities Under
International Humanitarian Law 28 (2009). An operation against a senior operational
leader of al-Qa’ida or its associated forces who poses an imminent threat of violent attack
against the United States would target a person who is taking “an active part in
hostilities” and therefore would not constitute a “grave breach” of Common Article 3.

V.

In conclusion, it would be lawful for the United States to conduct a lethal
operation outside the United States against a U.S. citizen who is a senior, operational
leader of al-Qa’ida or an associated force of al-Qa’ida without violating the Constitution
or the federal statutes discussed in this white paper under the following conditions: (1)
an informed, high-level official of the U.S. government has determined that the targeted
individual poses an imminent threat of violent attack against the United States; (2)
capture is infeasible, and the United States continues to monitor whether capture becomes
feasible; and (3) the operation is conducted in a manner consistent with the four
fundamental principles of the laws of war governing the use of force. As stated earlier,
this paper does not attempt to determine the minimum requirements necessary to render
such an operation lawful, nor does it assess what might be required to render a lethal
operation against a U.S. citizen lawful in other circumstances. It concludes only that the
stated conditions would be sufficient to make lawful a lethal operation in a foreign
country directed against a U.S. citizen with the characteristics described above.

infliction of serious injury in violation of the 1996 Protocol on Prohibitions or Restrictions on the Use of
Mines, Booby-Traps and Other Devices. 18 U.S.C. § 2441(c).
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Jeh Johnson’s Speech on “National
Security Law, Lawyers and
Lawyering in the Obama
Administration”

Speaker: Jeh Johnson

Published February 22, 2012

Jeh Charles Johnson, General Counsel of the Department of Defense, gave this speech on "National
security law, lawyers and lawyering in the Obama Administration" at Yale Law School on February

22, 2012.

Thank you for this invitation, and thank you, in particular, Professor Hathaway for your work in the
national security legal field. Since we first met last fall I have appreciated your scholarship and our
growing friendship. I was pleased to welcome you to the Pentagon in December to introduce you to a
number of my civilian and military colleagues there. I would like to count on you as someone with
whom I can consult from time to time on the very difficult legal issues we wrestle with in national

security.

I am a student of history and, as you will hear throughout my remarks tonight, I like to try to put

things in the broader perspective.

I have been General Counsel of the Department of Defense now for exactly 3 years and 12 days, having
been appointed to that position by President Obama on February 10, 2009. I have been on an
incredible journey with Barack Obama for longer than that, over five years, going back to November
2006, when he recruited me to the presidential campaign he was about to launch. I remember thinking
then, "this is a long-shot, but it will be exciting, historic, and how many times in my life will someone
personally ask me to help him become President." For the young people here, no matter your political

affiliation, I can tell you that involvement in a presidential campaign was exciting — not for the chance
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to personally interact with the candidate or help develop his positions on issues; the best experiences

were canvassing door to door with my kids in northwest Des Moines and northeast Philadelphia;
personally observing the Towa caucus take place in a high school cafeteria; and passing out leaflets at

the train station in my hometown of Montclair, New Jersey.
Involvement in the Obama campaign in 2007-08 was one of the highlights of my personal life.

Involvement in the Obama Administration has been the highlight of my professional life. Day to day,
the job I occupy is all at once interesting, challenging, and frustrating. But, when I take a step back and
look at the larger picture, I realize that I have witnessed many transformative events in national

security over the last three years:

We have focused our efforts on Al Qaeda, and put that group on a path to defeat. We found bin Laden.
Scores of other senior members of Al Qaeda have been killed or captured. We have taken the fight to Al
Qaeda: where they plot, where they meet, where they plan, and where they train to export terrorism to
the United States. Though the fight against Al Qaeda is not over, and multiple arms of our government
remain vigilant in the effort to hunt down those who want to do harm to Americans, counterterrorism

experts state publicly that Al Qaeda senior leadership is today severely crippled and degraded.

Thanks to the extraordinary sacrifices of our men and women in uniform, we have responsibly ended

the combat mission in Iraq.

We are making significant progress in Afghanistan, and have begun a transition to Afghan-led

responsibility for security there.

We have applied the standards of the Army Field Manual to all interrogations conducted by the federal

government in the context of armed conflict.

We worked with the Congress to bring about a number of reforms to military commission, reflected in
the Military Commissions Act of 2009 and the new Manual for Military Commissions. By law, use of
statements obtained by cruel, inhuman and degrading treatment — what was once the most

controversial aspect of military commissions — is now prohibited.

We are working to make that system a more transparent one, by reforming the rules for press access to
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military commissions proceedings, establishing close circuit TV, and a new public website for the

commissions system.
We have ended Don't Ask, Don't Tell, which I discussed last time I was here.

Finally, we have, in these times of fiscal austerity, embarked upon a plan to transform the military to a
more agile, flexible, rapidly deployable and technologically advanced force, that involves reducing the

size of the active duty Army and Marine Corps, and the defense budget by $487 billion over 10 years.

Perhaps the best part of my job is I work in the national security field with, truly, some of the best and
brightest lawyers in the country. In this illustrious and credentialed group, I often ask myself "how did
I get here?"

Many in this group are graduates of this law school: My special assistant and Navy reservist Brodi
Kemp, who is here with me today (class of '04); Caroline Krass at OLC (class of '93); Dan Koffsky at
OLC (class of '78); Marty Lederman, formerly of OLC (class of '88); Greg Craig, the former White
House Counsel (class of '72); Bob Litt, General Counsel of ODNI (class of '76); Retired Marine Colonel
Bill Lietzau (class of '89); Beth Brinkman at DOJ (class of '85); Sarah Cleveland, formerly at State
Legal (class of '92); David Pozen at State Legal (class of '08); Steve Pomper (class of '93) and my
Deputy Bob Easton (class of '90). I also benefit from working with a number of Yale law students as

part of my office's internship and externship programs.

Last but not least — your former Dean. Like many in this room, I count myself a student of Harold
Koh's. Within the Administration, Harold often reminds us of many of the things Barack Obama
campaigned on in 2007-08. As I wrote these remarks, I asked myself to settle on the one theme from
the 2008 campaign that best represents what Harold has carried forward in his position as lawyer for
the State Department. The answer was easy: "The United States must lead by the power of our example

and not by the example of our power."

There have been press reports that, occasionally, Harold and I, and other lawyers within the Obama
Administration, disagree from time to time on national security legal issues. I confess this is true, but

it is also true that we actually agree on issues most of the time.

The public should be reassured, not alarmed, to learn there is occasional disagreement and debate
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among lawyers within the Executive Branch of government.

From 2001 to 2004, while I was in private practice in New York City, I also chaired the Judiciary
Committee of the New York City Bar Association, which rates all the nominees and candidates for
federal, state and local judicial office in New York City. In June 2002, our bar committee was in the
awkward position of rejecting the very first candidate the new Mayor's judicial screening committee
had put forth to the Mayor for the Family Court in New York City. On very short notice, I was
summoned to City Hall for a meeting with Mayor Michael Bloomberg and the chair of his judicial
screening committee, who was called on to defend his committee's recommendation of the judge. The
Mayor wanted to know why our committees had come out differently. The meeting was extremely
awkward, but I'll never forget what Mayor Bloomberg said to us: "if you guys always agree, somebody's

not doing their job."

Knowing that we must subject our national security legal positions to other very smart lawyers who
will scrutinize and challenge them has made us all work a lot harder to develop and refine those
positions. On top of that, our clients are sophisticated consumers of legal advice. The President, the
Vice President, the National Security Adviser, the Vice President's national security adviser, the
Secretary of State, the Secretary of Defense, the Secretary of Homeland Security — are themselves all
lawyers. They are not engaged in the practice of law, but in the presentation to them of our legal
advice, any weakness in the logic chain will be seized upon and questioned immediately, usually with a

statement that begins with the ominous preface: "I know I'm not supposed to play lawyer here, but . . .

ALl

By contrast, "group think" among lawyers is dangerous, because it makes us lazy and complacent in
our thinking, and can lead to bad results. Likewise, shutting your eyes and ears to the legal dissent and

concerns of others can also lead to disastrous consequences.

Before I was confirmed by the Senate for this job Senator Carl Levin, the chairman of the Armed
Services Committee, made sure that I read the Committee's November 2008 report on the treatment

and interrogation of detainees at Guantanamo.

The report chronicles the failure of my predecessor in the Bush Administration to listen to the
objections of the JAG leadership about enhanced interrogation techniques, the result of which was that

the legal opinion of one Lieutenant Colonel, without more, carried the day as the legal endorsement for
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stress positions, removal of clothing, and use of phobias to interrogate detainees at Guantanamo Bay,

[1]

Just before becoming President, Barack Obama told his transition team that the rule of law should be
one of the cornerstones of national security in his Administration. In retrospect, I believe that
President Obama made a conscious decision three years ago to bring in to his Administration a group
of strong lawyers who would reflect differing points of view. And, though it has made us all work a lot
harder, I believe that over the last three years the President has benefited from healthy and robust
debate among the lawyers on his national security team, which has resulted in carefully delineated,
pragmatic, credible and sustainable judgments on some very difficult legal issues in the
counterterrorism realm — judgments that, for the most part, are being accepted within the mainstream

legal community and the courts.

Tonight I want to summarize for you, in this one speech, some of the basic legal principles that form
the basis for the U.S. military's counterterrorism efforts against Al Qaeda and its associated forces.
These are principles with which the top national security lawyers in our Administration broadly agree.
My comments are general in nature about the U.S. military's legal authority, and I do not comment on

any operation in particular.

First: in the conflict against an unconventional enemy such as al Qaeda, we must consistently apply
conventional legal principles. We must apply, and we have applied, the law of armed conflict,
including applicable provisions of the Geneva Conventions and customary international law, core
principles of distinction and proportionality, historic precedent, and traditional principles of statutory

construction. Put another way, we must not make it up to suit the moment.

Against an unconventional enemy that observes no borders and does not play by the rules, we must
guard against aggressive interpretations of our authorities that will discredit our efforts, provoke
controversy and invite challenge. As I told the Heritage Foundation last October, over-reaching with
military power can result in national security setbacks, not gains. Particularly when we attempt to
extend the reach of the military on to U.S. soil, the courts resist, consistent with our core values and
our American heritage — reflected, no less, in places such as the Declaration of Independence, the
Federalist Papers, the Third Amendment, and in the 1878 federal criminal statute, still on the books
today, which prohibits willfully using the military as a posse comitatus unless expressly authorized by

Congress or the Constitution.
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Second: in the conflict against al Qaeda and associated forces, the bedrock of the military's domestic

legal authority continues to be the Authorization for the Use of Military Force passed by the Congress

one week after 9/11.[2] "The AUMEF," as it is often called, is Congress' authorization to the President to:

use all necessary and appropriate force against those nations, organizations, or persons he determines
planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or
harbored such organizations or persons, in order to prevent any future acts of international terrorism

against the United States by such nations, organizations or persons.
Ten years later, the AUMF remains on the books, and it is still a viable authorization today.
In the detention context, we in the Obama Administration have interpreted this authority to include:

those persons who were part of, or substantially supported, Taliban or al-Qaeda forces or associated

forces that are engaged in hostilities against the United States or its coalition partners.[3]

This interpretation of our statutory authority has been adopted by the courts in the habeas cases
brought by Guantanamo detainees,[4] and in 2011 Congress joined the Executive and Judicial
branches of government in embracing this interpretation when it codified it almost word-for-word in
Section 1021 of this year's National Defense Authorization Act, 10 years after enactment of the original
AUMF.[5] (A point worth noting here: contrary to some reports, neither Section 1021 nor any other
detainee-related provision in this year's Defense Authorization Act creates or expands upon the

authority for the military to detain a U.S. citizen.)

But, the AUMF, the statutory authorization from 2001, is not open-ended. It does not authorize
military force against anyone the Executive labels a "terrorist." Rather, it encompasses only those

groups or people with a link to the terrorist attacks on 9/11, or associated forces.

Nor is the concept of an "associated force" an open-ended one, as some suggest. This concept, too, has
been upheld by the courts in the detention context,[6] and it is based on the well-established concept
of co-belligerency in the law of war. The concept has become more relevant over time, as al Qaeda has,
over the last 10 years, become more de-centralized, and relies more on associates to carry out its

terrorist aims.
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An "associated force," as we interpret the phrase, has two characteristics to it: (1) an organized, armed

group that has entered the fight alongside al Qaeda, and (2) is a co-belligerent with al Qaeda in

hostilities against the United States or its coalition partners. In other words, the group must not only
be aligned with al Qaeda. It must have also entered the fight against the United States or its coalition
partners. Thus, an "associated force" is not any terrorist group in the world that merely embraces the
al Qaeda ideology. More is required before we draw the legal conclusion that the group fits within the

statutory authorization for the use of military force passed by the Congress in 2001.

Third: there is nothing in the wording of the 2001 AUMF or its legislative history that restricts this
statutory authority to the "hot" battlefields of Afghanistan. Afghanistan was plainly the focus when the

authorization was enacted in September 2001, but the AUMF authorized the use of necessary and

th

appropriate force against the organizations and persons connected to the September 11" attacks — al

Qaeda and the Taliban — without a geographic limitation.

The legal point is important because, in fact, over the last 10 years al Qaeda has not only become more
decentralized, it has also, for the most part, migrated away from Afghanistan to other places where it

can find safe haven.

However, this legal conclusion too has its limits. It should not be interpreted to mean that we believe
we are in any "Global War on Terror," or that we can use military force whenever we want, wherever
we want. International legal principles, including respect for a state's sovereignty and the laws of war,
impose important limits on our ability to act unilaterally, and on the way in which we can use force in

foreign territories.

Fourth: I want to spend a moment on what some people refer to as "targeted killing." Here I will
largely repeat Harold's much-quoted address to the American Society of International Law in March
2010. In an armed conflict, lethal force against known, individual members of the enemy is a long-
standing and long-legal practice. What is new is that, with advances in technology, we are able to
target military objectives with much more precision, to the point where we can identify, target and

strike a single military objective from great distances.

Should the legal assessment of targeting a single identifiable military objective be any different in 2012

than it was in 1943, when the U.S. Navy targeted and shot down over the Pacific the aircraft flying
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Admiral Yamamoto, the commander of the Japanese navy during World War Two, with the specific

intent of killing him? Should we take a dimmer view of the legality of lethal force directed against
individual members of the enemy, because modern technology makes our weapons more precise? As
Harold stated two years ago, the rules that govern targeting do not turn on the type of weapon system
used, and there is no prohibition under the law of war on the use of technologically advanced weapons
systems in armed conflict, so long as they are employed in conformity with the law of war. Advanced
technology can ensure both that the best intelligence is available for planning operations, and that

civilian casualties are minimized in carrying out such operations.

On occasion, I read or hear a commentator loosely refer to lethal force against a valid military objective
with the pejorative term "assassination." Like any American shaped by national events in 1963 and
1968, the term is to me one of the most repugnant in our vocabulary, and it should be rejected in this
context. Under well-settled legal principles, lethal force against a valid military objective, in an armed

conflict, is consistent with the law of war and does not, by definition, constitute an "assassination."

Fifth: as I stated at the public meeting of the ABA Standing Committee on Law and National Security,
belligerents who also happen to be U.S. citizens do not enjoy immunity where non-citizen belligerents
are valid military objectives. Reiterating principles from Ex Parte Quirin in 1942,[7] the Supreme
Court in 2004, in Hamdi v. Rumsfeld,[8] stated that "[a] citizen, no less than an alien, can be 'part of
or supporting forces hostile to the United States or coalition partners' and 'engaged in an armed

conflict against the United States."

Sixth: contrary to the view of some, targeting decisions are not appropriate for submission to a court.
In my view, they are core functions of the Executive Branch, and often require real-time decisions
based on an evolving intelligence picture that only the Executive Branch may timely possess. I agree
with Judge Bates of the federal district court in Washington, who ruled in 2010 that the judicial branch

of government is simply not equipped to become involved in targeting decisions.[9]

As I stated earlier in this address, within the Executive Branch the views and opinions of the lawyers
on the President's national security team are debated and heavily scrutinized, and a legal review of the
application of lethal force is the weightiest judgment a lawyer can make. (And, when these judgments

start to become easy, it is time for me to return to private law practice.)

Finally: as a student of history I believe that those who govern today must ask ourselves how we will be
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judged 10, 20 or 50 years from now. Our applications of law must stand the test of time, because, over

the passage of time, what we find tolerable today may be condemned in the permanent pages of history

tomorrow.

I'm going to tell one more story. There's a movie out now called "Red Tails," that remind us all about
the exploits and courage of the famed Tuskegee Airmen of World War Two. In March 1945 about 100
Tuskegee Airmen were sent to train at Freeman Field in Indiana. At the time Army Regulation 210-10
prohibited segregated officers' clubs in the Army. Determined to continue a system of segregation
despite this rule, the base commander devised two different officers' clubs: one for all the Tuskegee
airmen "instructors" (all of whom happened to be white), and another for the Tuskegee airmen
"trainees" (all of whom happened to be black). Over the course of two days in April 1945, 61 Tuskegee
airmen were arrested for challenging the segregated clubs, in what is now known in the history books
as the "Freeman Field Mutiny." Several days later, all the Tuskegee Airmen on the base were rounded
up, read the base regulation, and told to sign a certification that they had read it and understood it.
Every one of them refused to sign. Next, with the legal help of a JAG from First Air Force, every
Tuskegee airman on base was interviewed one by one in the base legal office and given three choices:
(1) sign the certification, (2) write and sign your own certification, or (3) be arrested for disobeying a

direct order.[10] Almost all of them, again, refused to sign.

As aresult, my uncle 2dLt Robert B. Johnson and over 100 other Tuskegee airmen became detainees
of the U.S. military, arrested and charged with a violation of Article 64 of the Articles of War,
disobeying a direct order in a time of war, a capital offense. Eventually, once the public learned of the
episode, the Tuskegee airmen were released, but Lt Johnson was denied the opportunity to serve in

combat and given a letter of reprimand from the U.S. Army. But, he never regretted his actions.

My legal colleagues and I who serve in government today will not surrender to the national security
pressures of the moment. History shows that, under the banner of "national security," much damage
can be done — to human beings, to our laws, to our credibility, and to our values. As I have said before,
we must adopt legal positions that comport with common sense, and fit well within the mainstream of

legal thinking in the area, consistent with who we are as Americans.

I have talked today about legally sustainable and credible ways to wage war, not to win peace. All of us
recognize this should not be the normal way of things, and that the world is a better place when the

United States does indeed lead by the power of an example, and not by the example of its power.
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In addition to my uncle, one of my personal heroes is my former law partner Ted Sorensen, who died a

little over a year ago. Ted was John F. Kennedy's speechwriter, one of his closest advisors, and himself

one of the most eloquent communicators of our time.

In May 2004 Ted Sorensen gave one of the best speeches I've ever heard. It was right after the Abu

Ghraib scandal broke. He said this, which I will never forget:

Last week a family friend of an accused American guard in Iraq recited the atrocities inflicted by our
enemies on Americans and asked: Must we be held to a different standard? My answer is YES. Not
only because others expect it. We must hold ourselves to a different standard. Not only because God
demands it, but because it serves our security. Our greatest strength has long been not merely our
military might but our moral authority. Our surest protection against assault from abroad has been not

all our guards, gates and guns or even our two oceans, but our essential goodness as a people.

My goal here tonight was to inform and to educate. My other reason for being here is to appeal directly
to the students, to ask that you think about public service in your career. Law students become trained
in the law for many different reasons, with many different traits and interests. Some are naturally
suited for transactions, to help structure deals. Others want to be in the courtroom, and love advocacy.
There are so many facets of the law — and people who want to pursue them — that help make our

profession great.

Over the years, one of my big disappointments is to see a law student or young lawyer who went to law
school motivated by a desire for public service, but who gave up the pursuit because of student loans,

lack of a readily available opportunity, or the lure of a large law firm and a large starting salary.

To those law students who are interested in public service, I hope you do not lose that interest as your
career progresses. We need talented lawyers serving in government at all levels, you will find every day
interesting and rewarding, and, in the end, you and others will assess the sum total of your legal

career, not by what you got, but by what you gave.

Thank you for listening.
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[1] See Inquiry into the Treatment of Detainees in U.S. Custody, Report of the Committee on Armed
Services, United States Senate (110th Congress, 2d Session, Nov. 20, 2008).
[2] Pub. L. No. 107-40, 115 Stat. 224 (2001).
[3] See Respondent's Memorandum Regarding the Government's Detention Authority Relative to
Detainees Held at Guantanamo Bay, In re: Guantanamo Bay Detainee Litig., Misc. No. 08-0442, at 1

(D.D.C. March 13, 2009).

[4] See e.g., Al-Adahi v. Obama, 613 F.3d 1102, 1103 (D.C. Cir. 2010), cert. denied, 131 S. Ct. 1001
(2011); Awad v. Obama, 608 F.3d 1, 11-12 (D.C. Cir. 2010), cert. denied, 131 S. Ct. 1814 (2011).

[5] Section 1021 of the National Defense Authorization Act for Fiscal Year 2012, Pub. L. 112-81

(December 31, 2011).

[6] See, e.g., Barhoumi v. Obama, 609 F.3d 416, 432 (D.C. Cir. 2010); Hamlily v. Obama, 616 F. Supp.
2d 63, 74-75 (D.D.C. 2009); Gherebi v. Obama, 609 F. Supp. 2d 43, 69 (D.D.C. 2009).

[7]1317 U.S. 1 (1942).
[8] 542 U.S. 507 (2004).
[9] Al-Aulaqi v. Obama, 727 F. Supp. 2d 1 (D.D.C. 2010).

[10] See "The Freeman Field Mutiny: A Study in Leadership," A Research Paper Presented to the
Research Department Air Command and Staff College by Major John D. Murphy (March 1997).
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JUSTICE NEWS

Attorney General Eric Holder Speaks at Northwestern University School of Law
Chicago, IL, United States ~
Monday, March 5, 2012
As prepared for delivery

Thank you, Dean [Daniel] Rodriguez, for your kind words, and for the outstanding leadership that you provide — not
only for this academic campus, but also for our nation’s legal community. It is a privilege to be with you today — and
to be among the distinguished faculty members, staff, alumni, and students who make Northwestern such an
extraordinary place.

For more than 150 years, this law school has served as a training ground for future leaders; as a forum for critical,
thoughtful debate; and as a meeting place to consider issues of national concern and global consequence. This
afternoon, | am honored to be part of this tradition. And I’'m grateful for the opportunity to join with you in discussing
a defining issue of our time — and a most critical responsibility that we share: how we will stay true to America’s
founding — and enduring — promises of security, justice and liberty.

Since this country’s earliest days, the American people have risen to this challenge — and all that it demands. But,
as we have seen — and as President John F. Kennedy may have described best — “In the long history of the world,
only a few generations have been granted the role of defending freedom in its hour of maximum danger.”

Half a century has passed since those words were spoken, but our nation today confronts grave national security
threats that demand our constant attention and steadfast commitment. It is clear that, once again, we have reached
an “hour of danger.”

We are a nation at war. And, in this war, we face a nimble and determined enemy that cannot be underestimated.

Like President Obama — and my fellow members of his national security team — | begin each day with a briefing on
the latest and most urgent threats made against us in the preceding 24 hours. And, like scores of attorneys and
agents at the Justice Department, | go to sleep each night thinking of how best to keep our people safe.

I know that — more than a decade after the September 11t attacks; and despite our recent national security
successes, including the operation that brought to justice Osama bin Laden last year — there are people currently
plotting to murder Americans, who reside in distant countries as well as within our own borders. Disrupting and
preventing these plots — and using every available and appropriate tool to keep the American people safe — has
been, and will remain, this Administration’s top priority.

But just as surely as we are a nation at war, we also are a nation of laws and values. Even when under attack, our
actions must always be grounded on the bedrock of the Constitution — and must always be consistent with statutes,
court precedent, the rule of law and our founding ideals. Not only is this the right thing to do — history has shown that
it is also the most effective approach we can take in combating those who seek to do us harm.

This is not just my view. My judgment is shared by senior national security officials across the government. As the
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President reminded us in 2009, at the National Archives where our founding documents are housed, “[w]e uphold
our most cherished values not only because doing so is right, but because it strengthens our country and it keeps us
safe. Time and again, our values have been our best national security asset.” Our history proves this. We do not
have to choose between security and liberty — and we will not.

Today, | want to tell you about the collaboration across the government that defines and distinguishes this
Administration’s national security efforts. | also want to discuss some of the legal principles that guide — and
strengthen — this work, as well as the special role of the Department of Justice in protecting the American people
and upholding the Constitution.

Before 9/11, today’s level of interagency cooperation was not commonplace. In many ways, government lacked the
infrastructure — as well as the imperative — to share national security information quickly and effectively. Domestic
law enforcement and foreign intelligence operated in largely independent spheres. But those who attacked us on
September 111 chose both military and civilian targets. They crossed borders and jurisdictional lines. And it
immediately became clear that no single agency could address these threats, because no single agency has all of
the necessary tools.

To counter this enemy aggressively and intelligently, the government had to draw on all of its resources — and
radically update its operations. As a result, today, government agencies are better postured to work together to
address a range of emerging national security threats. Now, the lawyers, agents and analysts at the Department of
Justice work closely with our colleagues across the national security community to detect and disrupt terrorist plots,
to prosecute suspected terrorists, and to identify and implement the legal tools necessary to keep the American
people safe. Unfortunately, the fact and extent of this cooperation are often overlooked in the public debate — but it's
something that this Administration, and the previous one, can be proud of.

As part of this coordinated effort, the Justice Department plays a key role in conducting oversight to ensure that the
intelligence community’s activities remain in compliance with the law, and, together with the Foreign Intelligence
Surveillance Court, in authorizing surveillance to investigate suspected terrorists. We must — and will continue to —
use the intelligence-gathering capabilities that Congress has provided to collect information that can save and
protect American lives. At the same time, these tools must be subject to appropriate checks and balances —
including oversight by Congress and the courts, as well as within the Executive Branch — to protect the privacy and
civil rights of innocent individuals. This Administration is committed to making sure that our surveillance programs
appropriately reflect all of these interests.

Let me give you an example. Under section 702 of the Foreign Intelligence Surveillance Act, the Attorney General
and the Director of National Intelligence may authorize annually, with the approval of the Foreign Intelligence
Surveillance Court, collection directed at identified categories of foreign intelligence targets, without the need for a
court order for each individual subject. This ensures that the government has the flexibility and agility it needs to
identify and to respond to terrorist and other foreign threats to our security. But the government may not use this
authority intentionally to target a U.S. person, here or abroad, or anyone known to be in the United States.

The law requires special procedures, reviewed and approved by the Foreign Intelligence Surveillance Court, to
make sure that these restrictions are followed, and to protect the privacy of any U.S. persons whose nonpublic
information may be incidentally acquired through this program. The Department of Justice and the Office of the
Director of National Intelligence conduct extensive oversight reviews of section 702 activities at least once every
sixty days, and we report to Congress on implementation and compliance twice a year. This law therefore
establishes a comprehensive regime of oversight by all three branches of government. Reauthorizing this authority
before it expires at the end of this year is the top legislative priority of the Intelligence Community.
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But surveillance is only the first of many complex issues we must navigate. Once a suspected terrorist is captured, a
decision must be made as to how to proceed with that individual in order to identify the disposition that best serves
the interests of the American people and the security of this nation.

Much has been made of the distinction between our federal civilian courts and revised military commissions. The
reality is that both incorporate fundamental due process and other protections that are essential to the effective
administration of justice — and we should not deprive ourselves of any tool in our fight against al Qaeda.

Our criminal justice system is renowned not only for its fair process; it is respected for its results. We are not the first
Administration to rely on federal courts to prosecute terrorists, nor will we be the last. Although far too many choose
to ignore this fact, the previous Administration consistently relied on criminal prosecutions in federal court to bring
terrorists to justice. John Walker Lindh, attempted shoe bomber Richard Reid, and 9/11 conspirator Zacarias
Moussaoui were among the hundreds of defendants convicted of terrorism-related offenses — without political
controversy — during the last administration.

Over the past three years, we've built a remarkable record of success in terror prosecutions. For example, in
October, we secured a conviction against Umar Farouk Abdulmutallab for his role in the attempted bombing of an
airplane traveling from Amsterdam to Detroit on Christmas Day 2009. He was sentenced last month to life in prison
without the possibility of parole. While in custody, he provided significant intelligence during debriefing sessions with
the FBI. He described in detail how he became inspired to carry out an act of jihad, and how he traveled to Yemen
and made contact with Anwar al-Aulaqi, a U.S. citizen and a leader of al Qaeda in the Arabian Peninsula.
Abdulmutallab also detailed the training he received, as well as Aulagi’s specific instructions to wait until the airplane
was over the United States before detonating his bomb.

In addition to Abdulmutallab, Faizal Shahzad, the attempted Times Square bomber, Ahmed Ghailani, a conspirator
in the 1998 U.S. embassy bombings in Kenya and Tanzania, and three individuals who plotted an attack against
John F. Kennedy Airport in 2007, have also recently begun serving life sentences. And convictions have been
obtained in the cases of several homegrown extremists, as well. For example, last year, United States citizen and
North Carolina resident Daniel Boyd pleaded guilty to conspiracy to provide material support to terrorists and
conspiracy to murder, kidnap, maim, and injure persons abroad; and U.S. citizen and lllinois resident Michael Finton
pleaded guilty to attempted use of a weapon of mass destruction in connection with his efforts to detonate a truck
bomb outside of a federal courthouse.

| could go on. Which is why the calls that I've heard to ban the use of civilian courts in prosecutions of terrorism-
related activity are so baffling, and ultimately are so dangerous. These calls ignore reality. And if heeded, they would
significantly weaken — in fact, they would cripple — our ability to incapacitate and punish those who attempt to do us
harm.

Simply put, since 9/11, hundreds of individuals have been convicted of terrorism or terrorism-related offenses in
Article 1l courts and are now serving long sentences in federal prison. Not one has ever escaped custody. No
judicial district has suffered any kind of retaliatory attack. These are facts, not opinions. There are not two sides to
this story. Those who claim that our federal courts are incapable of handling terrorism cases are not registering a
dissenting opinion — they are simply wrong.

But federal courts are not our only option. Military commissions are also appropriate in proper circumstances, and
we can use them as well to convict terrorists and disrupt their plots. This Administration’s approach has been to
ensure that the military commissions system is as effective as possible, in part by strengthening the procedural
protections on which the commissions are based. With the President’s leadership, and the bipartisan backing of
Congress, the Military Commissions Act of 2009 was enacted into law. And, since then, meaningful improvements
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have been implemented.

It’s important to note that the reformed commissions draw from the same fundamental protections of a fair trial that
underlie our civilian courts. They provide a presumption of innocence and require proof of guilt beyond a reasonable
doubt. They afford the accused the right to counsel — as well as the right to present evidence and cross-examine
witnesses. They prohibit the use of statements obtained through torture or cruel, inhuman, or degrading treatment.
And they secure the right to appeal to Article Il judges — all the way to the United States Supreme Court. In
addition, like our federal civilian courts, reformed commissions allow for the protection of sensitive sources and
methods of intelligence gathering, and for the safety and security of participants.

A key difference is that, in military commissions, evidentiary rules reflect the realities of the battlefield and of
conducting investigations in a war zone. For example, statements may be admissible even in the absence of
Miranda warnings, because we cannot expect military personnel to administer warnings to an enemy captured in
battle. But instead, a military judge must make other findings — for instance, that the statement is reliable and that it
was made voluntarily.

| have faith in the framework and promise of our military commissions, which is why I've sent several cases to the
reformed commissions for prosecution. There is, quite simply, no inherent contradiction between using military
commissions in appropriate cases while still prosecuting other terrorists in civilian courts. Without question, there
are differences between these systems that must be — and will continue to be — weighed carefully. Such decisions
about how to prosecute suspected terrorists are core Executive Branch functions. In each case, prosecutors and
counterterrorism professionals across the government conduct an intensive review of case-specific facts designed
to determine which avenue of prosecution to pursue.

Several practical considerations affect the choice of forum.

First of all, the commissions only have jurisdiction to prosecute individuals who are a part of al Qaeda, have
engaged in hostilities against the United States or its coalition partners, or who have purposefully and materially
supported such hostilities. This means that there may be members of certain terrorist groups who fall outside the
jurisdiction of military commissions because, for example, they lack ties to al Qaeda and their conduct does not
otherwise make them subject to prosecution in this forum. Additionally, by statute, military commissions cannot be
used to try U.S. citizens.

Second, our civilian courts cover a much broader set of offenses than the military commissions, which can only
prosecute specified offenses, including violations of the laws of war and other offenses traditionally triable by military
commission. This means federal prosecutors have a wider range of tools that can be used to incapacitate
suspected terrorists. Those charges, and the sentences they carry upon successful conviction, can provide
important incentives to reach plea agreements and convince defendants to cooperate with federal authorities.

Third, there is the issue of international cooperation. A number of countries have indicated that they will not
cooperate with the United States in certain counterterrorism efforts — for instance, in providing evidence or
extraditing suspects — if we intend to use that cooperation in pursuit of a military commission prosecution. Although
the use of military commissions in the United States can be traced back to the early days of our nation, in their
present form they are less familiar to the international community than our time-tested criminal justice system and
Article 11l courts. However, it is my hope that, with time and experience, the reformed commissions will attain similar
respect in the eyes of the world.

Where cases are selected for prosecution in military commissions, Justice Department investigators and
prosecutors work closely to support our Department of Defense colleagues. Today, the alleged mastermind of the
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bombing of the U.S.S. Cole is being prosecuted before a military commission. | am proud to say that trial attorneys
from the Department of Justice are working with military prosecutors on that case, as well as others.

And we will continue to reject the false idea that we must choose between federal courts and military commissions,
instead of using them both. If we were to fail to use all necessary and available tools at our disposal, we would
undoubtedly fail in our fundamental duty to protect the Nation and its people. That is simply not an outcome we can
accept.

This Administration has worked in other areas as well to ensure that counterterrorism professionals have the
flexibility that they need to fulfill their critical responsibilities without diverging from our laws and our values. Last
week brought the most recent step, when the President issued procedures under the National Defense
Authorization Act. This legislation, which Congress passed in December, mandated that a narrow category of al
Qaeda terrorist suspects be placed in temporary military custody.

Last Tuesday, the President exercised his authority under the statute to issue procedures to make sure that military
custody will not disrupt ongoing law enforcement and intelligence operations — and that an individual will be
transferred from civilian to military custody only after a thorough evaluation of his or her case, based on the
considered judgment of the President’s senior national security team. As authorized by the statute, the President
waived the requirements for several categories of individuals where he found that the waivers were in our national
security interest. These procedures implement not only the language of the statute but also the expressed intent of
the lead sponsors of this legislation. And they address the concerns the President expressed when he signed this
bill into law at the end of last year.

Now, | realize | have gone into considerable detail about tools we use to identify suspected terrorists and to bring
captured terrorists to justice. It is preferable to capture suspected terrorists where feasible — among other reasons,
so that we can gather valuable intelligence from them — but we must also recognize that there are instances where
our government has the clear authority — and, | would argue, the responsibility — to defend the United States through
the appropriate and lawful use of lethal force.

This principle has long been established under both U.S. and international law. In response to the attacks
perpetrated — and the continuing threat posed — by al Qaeda, the Taliban, and associated forces, Congress has
authorized the President to use all necessary and appropriate force against those groups. Because the United
States is in an armed conflict, we are authorized to take action against enemy belligerents under international law.
The Constitution empowers the President to protect the nation from any imminent threat of violent attack. And
international law recognizes the inherent right of national self-defense. None of this is changed by the fact that we
are not in a conventional war.

Our legal authority is not limited to the battlefields in Afghanistan. Indeed, neither Congress nor our federal courts
has limited the geographic scope of our ability to use force to the current conflict in Afghanistan. We are at war with
a stateless enemy, prone to shifting operations from country to country. Over the last three years alone, al Qaeda
and its associates have directed several attacks — fortunately, unsuccessful — against us from countries other than
Afghanistan. Our government has both a responsibility and a right to protect this nation and its people from such
threats.

This does not mean that we can use military force whenever or wherever we want. International legal principles,
including respect for another nation’s sovereignty, constrain our ability to act unilaterally. But the use of force in
foreign territory would be consistent with these international legal principles if conducted, for example, with the
consent of the nation involved — or after a determination that the nation is unable or unwilling to deal effectively with
a threat to the United States.
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Furthermore, it is entirely lawful — under both United States law and applicable law of war principles — to target
specific senior operational leaders of al Qaeda and associated forces. This is not a novel concept. In fact, during
World War 11, the United States tracked the plane flying Admiral Isoroku Yamamoto — the commander of Japanese
forces in the attack on Pearl Harbor and the Battle of Midway — and shot it down specifically because he was on
board. As | explained to the Senate Judiciary Committee following the operation that killed Osama bin Laden, the
same rules apply today.

Some have called such operations “assassinations.” They are not, and the use of that loaded term is misplaced.
Assassinations are unlawful killings. Here, for the reasons | have given, the U.S. government’s use of lethal force in
self defense against a leader of al Qaeda or an associated force who presents an imminent threat of violent attack
would not be unlawful — and therefore would not violate the Executive Order banning assassination or criminal
statutes.

Now, it is an unfortunate but undeniable fact that some of the threats we face come from a small number of United
States citizens who have decided to commit violent attacks against their own country from abroad. Based on
generations-old legal principles and Supreme Court decisions handed down during World War 11, as well as during
this current conflict, it’s clear that United States citizenship alone does not make such individuals immune from
being targeted. But it does mean that the government must take into account all relevant constitutional
considerations with respect to United States citizens — even those who are leading efforts to kill innocent Americans.
Of these, the most relevant is the Fifth Amendment’s Due Process Clause, which says that the government may not
deprive a citizen of his or her life without due process of law.

The Supreme Court has made clear that the Due Process Clause does not impose one-size-fits-all requirements,
but instead mandates procedural safeguards that depend on specific circumstances. In cases arising under the Due
Process Clause — including in a case involving a U.S. citizen captured in the conflict against al Qaeda — the Court
has applied a balancing approach, weighing the private interest that will be affected against the interest the
government is trying to protect, and the burdens the government would face in providing additional process. Where
national security operations are at stake, due process takes into account the realities of combat.

Here, the interests on both sides of the scale are extraordinarily weighty. An individual’s interest in making sure that
the government does not target him erroneously could not be more significant. Yet it is imperative for the
government to counter threats posed by senior operational leaders of al Qaeda, and to protect the innocent people
whose lives could be lost in their attacks.

Any decision to use lethal force against a United States citizen — even one intent on murdering Americans and who
has become an operational leader of al-Qaeda in a foreign land — is among the gravest that government leaders can
face. The American people can be — and deserve to be — assured that actions taken in their defense are consistent
with their values and their laws. So, although | cannot discuss or confirm any particular program or operation, |
believe it is important to explain these legal principles publicly.

Let me be clear: an operation using lethal force in a foreign country, targeted against a U.S. citizen who is a senior
operational leader of al Qaeda or associated forces, and who is actively engaged in planning to kill Americans,
would be lawful at least in the following circumstances: First, the U.S. government has determined, after a thorough
and careful review, that the individual poses an imminent threat of violent attack against the United States; second,
capture is not feasible; and third, the operation would be conducted in a manner consistent with applicable law of
war principles.

The evaluation of whether an individual presents an “imminent threat” incorporates considerations of the relevant
window of opportunity to act, the possible harm that missing the window would cause to civilians, and the likelihood
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of heading off future disastrous attacks against the United States. As we learned on 9/11, al Qaeda has
demonstrated the ability to strike with little or no notice — and to cause devastating casualties. Its leaders are
continually planning attacks against the United States, and they do not behave like a traditional military — wearing
uniforms, carrying arms openly, or massing forces in preparation for an attack. Given these facts, the Constitution
does not require the President to delay action until some theoretical end-stage of planning — when the precise time,
place, and manner of an attack become clear. Such a requirement would create an unacceptably high risk that our
efforts would fail, and that Americans would be killed.

Whether the capture of a U.S. citizen terrorist is feasible is a fact-specific, and potentially time-sensitive, question. It
may depend on, among other things, whether capture can be accomplished in the window of time available to
prevent an attack and without undue risk to civilians or to U.S. personnel. Given the nature of how terrorists act and
where they tend to hide, it may not always be feasible to capture a United States citizen terrorist who presents an
imminent threat of violent attack. In that case, our government has the clear authority to defend the United States
with lethal force.

Of course, any such use of lethal force by the United States will comply with the four fundamental law of war
principles governing the use of force. The principle of necessity requires that the target have definite military value.
The principle of distinction requires that only lawful targets — such as combatants, civilians directly participating in
hostilities, and military objectives — may be targeted intentionally. Under the principle of proportionality, the
anticipated collateral damage must not be excessive in relation to the anticipated military advantage. Finally, the
principle of humanity requires us to use weapons that will not inflict unnecessary suffering.

These principles do not forbid the use of stealth or technologically advanced weapons. In fact, the use of advanced
weapons may help to ensure that the best intelligence is available for planning and carrying out operations, and that
the risk of civilian casualties can be minimized or avoided altogether.

Some have argued that the President is required to get permission from a federal court before taking action against
a United States citizen who is a senior operational leader of al Qaeda or associated forces. This is simply not
accurate. “Due process” and “judicial process” are not one and the same, particularly when it comes to national
security. The Constitution guarantees due process, not judicial process.

The conduct and management of national security operations are core functions of the Executive Branch, as courts
have recognized throughout our history. Military and civilian officials must often make real-time decisions that
balance the need to act, the existence of alternative options, the possibility of collateral damage, and other
judgments — all of which depend on expertise and immediate access to information that only the Executive Branch
may possess in real time. The Constitution’s guarantee of due process is ironclad, and it is essential — but, as a
recent court decision makes clear, it does not require judicial approval before the President may use force abroad
against a senior operational leader of a foreign terrorist organization with which the United States is at war — even if
that individual happens to be a U.S. citizen.

That is not to say that the Executive Branch has — or should ever have — the ability to target any such individuals
without robust oversight. Which is why, in keeping with the law and our constitutional system of checks and
balances, the Executive Branch regularly informs the appropriate members of Congress about our counterterrorism
activities, including the legal framework, and would of course follow the same practice where lethal force is used
against United States citizens.

Now, these circumstances are sufficient under the Constitution for the United States to use lethal force against a
U.S. citizen abroad — but it is important to note that the legal requirements | have described may not apply in every
situation — such as operations that take place on traditional battlefields.
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The unfortunate reality is that our nation will likely continue to face terrorist threats that — at times — originate with
our own citizens. When such individuals take up arms against this country — and join al Qaeda in plotting attacks
designed to kill their fellow Americans — there may be only one realistic and appropriate response. We must take
steps to stop them — in full accordance with the Constitution. In this hour of danger, we simply cannot afford to wait
until deadly plans are carried out — and we will not.

This is an indicator of our times — not a departure from our laws and our values. For this Administration — and for
this nation — our values are clear. We must always look to them for answers when we face difficult questions, like
the ones | have discussed today. As the President reminded us at the National Archives, “our Constitution has
endured through secession and civil rights, through World War and Cold War, because it provides a foundation of
principles that can be applied pragmatically; it provides a compass that can help us find our way.”

Our most sacred principles and values — of security, justice and liberty for all citizens — must continue to unite us, to
guide us forward, and to help us build a future that honors our founding documents and advances our ongoing —
uniquely American — pursuit of a safer, more just, and more perfect union. In the continuing effort to keep our people
secure, this Administration will remain true to those values that inspired our nation’s founding and, over the course
of two centuries, have made America an example of strength and a beacon of justice for all the world. This is our
pledge.

Thank you for inviting me to discuss these important issues with you today.
Topic: Office of the Attorney General
Criminal Justice

Speaker:
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Assistant to the President for Homeland Security and Counterterrorism
“The Ethics and Efficacy of the President’s Counterterrorism Strategy”

Jane Harman:

Good afternoon, everyone. Welcome to the Wilson Center, and a special welcome
to our chairman of the board Joe Gildenhorn and his wife Alma, who are very active
on the Wilson -- who is very active on the Wilson council. This afternoon’s
conversation is, as | see it, a great tribute to the kind of work we do here. We care
intensely about having our most important policymakers here, and in getting
objective accounts of what the United States government and other governments
around the world are doing. On September 10th, 2001, | had lunch with L. Paul
Bremer. Jerry Bremer, as he is known, had chaired the congressionally chartered
Commission on Terrorism on which | served.

It was one of three task forces to predict a major terror attack on U.S. soil. At that
lunch, we lamented that no one was taking our report seriously. The next day, the
world changed. In my capacity as a senior Democrat on the House intelligence
committee, | was headed to the U.S. Capitol at 9:00 a m. on 9/11 when an urgent
call from my staff turned me around. To remind, most think that the Capitol, in which
the intelligence committee offices were then located was the intended target of the
fourth hijacked plane. Congress shut down. A terrible move, | thought, and 250 or
so members mingled on the Capitol lawn, obvious targets if that plane had arrived. |
frantically tried to reach my youngest child, then at a D.C. high school, but the cell
towers were down.

| don’t know where John Brennan was that day, but | do know that the arch of our
lives came together after that when he served as deputy executive director of the
CIA, when | became the ranking member on the House intelligence committee, when
he became the first director of the Terrorist Threat Integration Center, an
organization that was set up by then-President Bush 43, when | was the principle
author of legislation which became the Intelligence Reform and Terrorism Prevention
Act, a statute which we organized our intelligence community for the first time since
1947, and renamed TTIC, the organization that John had headed, the National
Counter Terrorism Center, when he served as the first director of the NCTC, when |
chaired the intelligence subcommittee of the homeland security committee, when he
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moved into the White House as deputy national security advisor for homeland
security and counterterrorism, and assistant to the president, and when | succeeded
Lee Hamilton here at the Wilson Center last year.

Finally, when he became President Obama’s point person on counterterrorism
strategy, and when the Wilson Center commenced a series of programs which as
still ongoing, the first of which we held on 9/12/2011 to ask what the next 10 years
should look like, and whether this country needs a clearer legal framework around
domestic intelligence.

Clearly, the success story of the past decade is last May’s takedown of Osama bin
Laden. At the center of that effort were the senior security leadership of our country.
| noticed Denis McDonough in the audience, right here in the front row, and certainly
it included President Obama and John Brennan. They made the tough calls.

But I also know, and we all know, how selfless and extraordinary were the actions of
unnamed intelligence officials and Navy SEALs. The operation depended on their
remarkable skills and personal courage. They performed the mission. The Wilson
Center is honored to welcome John Brennan here today on the eve of this first
anniversary of the bin Laden raid. President Obama will headline events tomorrow,
but today we get an advance peek from the insider’s insider, one of President
Obama’s most influential aides with a broad portfolio to manage counterterrorism
strategy in far-flung places like Pakistan, Yemen, and Somalia. Activities in this
space, as | mentioned, at the Wilson Center are ongoing, as are terror threats
against our country.

| often say we won'’t defeat those threats by military might alone, we must win the
argument. No doubt our speaker today agrees that security and liberty are not a
zero sum game. We either get more of both, or less. As Ben Franklin said, “Those
who would give up essential liberty to purchase a little temporary safety deserve
neither liberty nor safety.” So, as we welcome John Brennan, | also want to
congratulate him and President Obama for nominating the full complement of
members to the Privacy and Civil Liberties Board, another part of the 2004
intelligence reform law, and a key part of assuring that America’s counterterrorism
efforts also protect our constitution and our values. At the end of today’s event, we
would appreciate it if everyone would please remain seated, while Mr. Brennan
departs the building. Thank you for coming, please welcome John Brennan.

[applause]

John Brennan:

Thank you so much Jane for the very kind introduction, and that very nice and
memorable walk down memory lane as our paths did cross so many times over the
years, but thank you also for your leadership of the Wilson Center. It is a privilege
for me to be here today, and to speak at this group. And you have spent many years
in public service, and it continues here at the Wilson Center today, and there are few
individuals in this country who can match the range of Jane’s expertise from the
armed services to intelligence to homeland security, and anyone who has appeared
before her committee knew firsthand just how extensive and deep that expertise
was. So Jane, I'll just say that I'm finally glad to be sharing the stage with you
instead of testifying before you. It's a privilege to be next to you. So to you and
everyone here at the Woodrow Wilson Center, thank you for your invaluable
contributions, your research, your scholarship, which help further our national
security every day.

| very much appreciate the opportunity to discuss President Obama’s
counterterrorism strategy, in particular its ethics and its efficacy.

It is fitting that we have this discussion here today at the Woodrow Wilson Center. It
was here in August of 2007 that then-Senator Obama described how he would bring
the war in Iraq to a responsible end and refocus our efforts on “the war that has to be
won,” the war against al-Qaeda, particularly in the tribal regions of Afghanistan and
Pakistan.

He said that we would carry on this fight while upholding the laws and our values,
and that we would work with allies and partners whenever possible. But he also
made it clear that he would not hesitate to use military force against terrorists who
pose a direct threat to America. And he said that if he had actionable intelligence
about high-value terrorist targets, including in Pakistan, he would act to protect the
American people.
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So it is especially fitting that we have this discussion here today. One year ago
today, President Obama was then facing the scenario that he discussed here at the
Woodrow Wilson Center five years ago, and he did not hesitate to act. Soon
thereafter, our special operations forces were moving toward the compound in
Pakistan where we believed Osama bin Laden might be hiding. By the end of the
next day, President Obama could confirm that justice had finally been delivered to
the terrorist responsible for the attacks of September 11th, 2001, and for so many
other deaths around the world.

The death of bin Laden was our most strategic blow yet against al-Qaeda. Credit for
that success belongs to the courageous forces who carried out that mission, at
extraordinary risk to their lives; to the many intelligence professionals who pieced
together the clues that led to bin Laden’s hideout; and to President Obama, who
gave the order to go in.

Now one year later, it's appropriate to assess where we stand in this fight. We've
always been clear that the end of bin Laden would neither mark the end of al-Qaida,
nor our resolve to destroy it. So along with allies and partners, we have been
unrelenting. And when we assess that al-Qaida of 2012, | think it is fair to say that,
as a result of our efforts, the United States is more secure and the American people
are safer. Here's why.

In Pakistan, al-Qaida’s leadership ranks have continued to suffer heavy losses. This
includes llyas Kashmiri, one of al-Qaida’s top operational planners, killed a month
after bin Laden. It includes Atiyah Abd al-Rahman, killed when he succeeded
Ayman al-Zawahiri, al-Qaida’s deputy leader. It includes Younis al-Mauritani, a
planner of attacks against the United States and Europe, until he was captured by
Pakistani forces.

With its most skilled and experienced commanders being lost so quickly, al-Qaida
has had trouble replacing them. This is one of the many conclusions we have been
able to draw from documents seized at bin Laden’s compound, some of which will be
published online, for the first time, this week by West Point's Combating Terrorism
Center. For example, bin Laden worried about, and | quote, “The rise of lower
leaders who are not as experienced and this would lead to the repeat of mistakes.”

Al-Qaida leaders continue to struggle to communicate with subordinates and
affiliates. Under intense pressure in the tribal regions of Pakistan, they have fewer
places to train and groom the next generation of operatives. They're struggling to
attract new recruits. Morale is low, with intelligence indicating that some members
are giving up and returning home, no doubt aware that this is a fight they will never
win. In short, al-Qaida is losing badly. And bin Laden knew it at the time of his
death. In documents we seized, he confessed to “disaster after disaster.” He even
urged his leaders to flee the tribal regions, and go to places, “away from aircraft
photography and bombardment.”

For all these reasons, it is harder than ever for al-Qaida core in Pakistan to plan and
execute large-scale, potentially catastrophic attacks against our homeland. Today, it
is increasingly clear that compared to 9/11, the core al-Qaida leadership is a shadow
of its former self. Al-Qaida has been left with just a handful of capable leaders and
operatives, and with continued pressure is on the path to its destruction. And for the
first time since this fight began, we can look ahead and envision a world in which the
al-Qaida core is simply no longer relevant.

Nevertheless, the dangerous threat from al-Qaida has not disappeared. As the al-
Qaida core falters, it continues to look to affiliates and adherents to carry on its
murderous cause. Yet these affiliates continue to lose key commanders and
capabilities as well. In Somalia, it is indeed worrying to witness al-Qaida’s merger
with al-Shabaab, whose ranks include foreign fighters, some with U.S. passports. At
the same time, al-Shabaab continues to focus primarily on launching regional
attacks, and ultimately, this is a merger between two organizations in decline.

In Yemen, al-Qaida in the Arabian Peninsula, or AQAP, continues to feel the effects
of the death last year of Anwar al-Awlaki, its leader of external operations who was
responsible for planning and directing terrorist attacks against the United States.
Nevertheless, AQAP continues to be al-Qaida’s most active affiliate, and it continues
to seek the opportunity to strike our homeland. We therefore continue to support the
government of Yemen in its efforts against AQAP, which is being forced to fight for
the territory it needs to plan attacks beyond Yemen. In north and west Africa, another
al-Qaida affiliate, al-Qaida in the Islamic Maghreb, or AQIM, continues its efforts to
destabilize regional governments and engages in kidnapping of Western citizens for
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ransom activities designed to fund its terrorist agenda. And in Nigeria, we are
monitoring closely the emergence of Boko Haram, a group that appears to be
aligning itself with al-Qaida’s violent agenda and is increasingly looking to attack
Western interests in Nigeria, in addition to Nigerian government targets.

More broadly, al-Qaida’s killing of innocents, mostly Muslim men, women and
children, has badly tarnished its image and appeal in the eyes of Muslims around the
world.

John Brennan:

Thank you. More broadly, al-Qaida’s killing of innocents, mostly men women and
children, has badly tarnished its appeal and image in the eyes of Muslims around the
world. Even bin Laden and his lieutenants knew this. His propagandist, Adam
Gadahn, admitted that they were now seen “as a group that does not hesitate to take
people’s money by falsehood, detonating mosques, and spilling the blood of scores
of people.” Bin Laden agreed that “a large portion” of Muslims around the world
“have lost their trust” in al-Qaida.

So damaged is al-Qaida’s image that bin Laden even considered changing its
name. And one of the reasons? As bin Laden said himself, U.S. officials “have
largely stopped using the phrase ‘the war on terror’ in the context of not wanting to
provoke Muslims.” Simply calling them al-Qaida, bin Laden said, “reduces the
feeling of Muslims that we belong to them.”

To which | would add, that is because al-Qaida does not belong to Muslims. Al-
Qaida is the antithesis of the peace, tolerance, and humanity that is the hallmark of
Islam.

Despite the great progress we’ve made against al-Qaida, it would be a mistake to
believe this threat has passed. Al-Qaida and its associated forces still have the
intent to attack the United States. And we have seen lone individuals, including
American citizens, often inspired by al-Qaida’s murderous ideology, kill innocent
Americans and seek to do us harm.

Still, the damage that has been inflicted on the leadership core in Pakistan,
combined with how al-Qaida has alienated itself from so much of the world, allows us
to look forward. Indeed, if the decade before 9/11 was the time of al-Qaida’s rise,
and the decade after 9/11 was the time of its decline, then | believe this decade will
be the one that sees its demise. This progress is no accident.

It is a direct result of intense efforts made over more than a decade, across two
administrations, across the U.S. government and in concert with allies and partners.
This includes the comprehensive counterterrorism strategy being directed by
President Obama, a strategy guided by the President’s highest responsibility, to
protect the safety and the security of the American people. In this fight, we are
harnessing every element of American power: intelligence, military, diplomatic,
development, economic, financial, law enforcement, homeland security, and the
power of our values, including our commitment to the rule of law. That’s why, for
instance, in his first days in office, President Obama banned the use of enhanced
interrogation techniques, which are not needed to keep our country safe. Staying
true to our values as a nation also includes upholding the transparency upon which
our democracy depends.

A few months after taking office, the president travelled to the National Archives
where he discussed how national security requires a delicate balance between
secrecy and transparency. He pledged to share as much information as possible
with the American people “so that they can make informed judgments and hold us
accountable.” He has consistently encouraged those of us on his national security
team to be as open and candid as possible as well.

Earlier this year, Attorney General Holder discussed how our counterterrorism efforts
are rooted in, and are strengthened by, adherence to the law, including the legal
authorities that allow us to pursue members of al-Qaida, including U.S. citizens, and
to do so using technologically advanced weapons.

In addition, Jeh Johnson, the general counsel at the Department of Defense, has
addressed the legal basis for our military efforts against al-Qaida. Stephen Preston,
the general counsel at the CIA, has discussed how the agency operates under U.S.
law.
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These speeches build on a lecture two years ago by Harold Koh, the State
Department legal adviser, who noted that “U.S. targeting practices, including lethal
operations conducted with the use of unmanned aerial vehicles, comply with all
applicable law, including the laws of war.”

Given these efforts, | venture to say that the United States government has never
been so open regarding its counterterrorism policies and their legal justification. Still,
there continues to be considerable public and legal debate surrounding these
technologies and how they are sometimes used in the fight against al-Qaida.

Now, | want to be very clear. In the course of the war in Afghanistan and the fight
against al-Qaida, | think the American people expect us to use advanced
technologies, for example, to prevent attacks on U.S. forces and to remove terrorists
from the battlefield. We do, and it has saved the lives of our men and women in
uniform. What has clearly captured the attention of many, however, is a different
practice, beyond hot battlefields like Afghanistan, identifying specific members of al-
Qaida and then targeting them with lethal force, often using aircraft remotely
operated by pilots who can be hundreds, if not thousands, of miles away. And this is
what | want to focus on today.

Jack Goldsmith, a former assistant attorney general in the administration of George
W. Bush and now a professor at Harvard Law School, captured the situation well.
He wrote:

“The government needs a way to credibly convey to the public that its decisions
about who is being targeted, especially when the target is a U.S. citizen, are sound.
First, the government can and should tell us more about the process by which it
reaches its high-value targeting decisions. The more the government tells us about
the eyeballs on the issue and the robustness of the process, the more credible will
be its claims about the accuracy of its factual determinations and the soundness of
its legal ones. All of this information can be disclosed in some form without
endangering critical intelligence.”

Well, President Obama agrees. And that is why | am here today.

| stand here as someone who has been involved with our nation’s security for more
than 30 years. | have a profound appreciation for the truly remarkable capabilities of
our counterterrorism professionals, and our relationships with other nations, and we
must never compromise them. | will not discuss the sensitive details of any specific
operation today. | will not, nor will | ever, publicly divulge sensitive intelligence
sources and methods. For when that happens, our national security is endangered
and lives can be lost. At the same time, we reject the notion that any discussion of
these matters is to step onto a slippery slope that inevitably endangers our national
security. Too often, that fear can become an excuse for saying nothing at all, which
creates a void that is then filled with myths and falsehoods. That, in turn, can erode
our credibility with the American people and with foreign partners, and it can
undermine the public’s understanding and support for our efforts. In contrast,
President Obama believes that done carefully, deliberately and responsibly we can
be more transparent and still ensure our nation’s security.

So let me say it as simply as | can. Yes, in full accordance with the law, and in order
to prevent terrorist attacks on the United States and to save American lives, the
United States Government conducts targeted strikes against specific al-Qaida
terrorists, sometimes using remotely piloted aircraft, often referred to publicly as
drones. And I'm here today because President Obama has instructed us to be more
open with the American people about these efforts.

Broadly speaking, the debate over strikes targeted at individual members of al-Qaida
has centered on their legality, their ethics, the wisdom of using them, and the
standards by which they are approved. With the remainder of my time today, | would
like to address each of these in turn.

First, these targeted strikes are legal. Attorney General Holder, Harold Koh, and Jeh
Johnson have all addressed this question at length. To briefly recap, as a matter of
domestic law, the Constitution empowers the president to protect the nation from any
imminent threat of attack. The Authorization for Use of Military Force, the AUMF,
passed by Congress after the September 11th attacks authorized the president “to
use all necessary and appropriate forces” against those nations, organizations, and
individuals responsible for 9/11. There is nothing in the AUMF that restricts the use
of military force against al-Qaida to Afghanistan.
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As a matter of international law, the United States is in an armed conflict with al-
Qaida, the Taliban, and associated forces, in response to the 9/11 attacks, and we
may also use force consistent with our inherent right of national self-defense. There
is nothing in international law that bans the use of remotely piloted aircraft for this
purpose or that prohibits us from using lethal force against our enemies outside of an
active battlefield, at least when the country involved consents or is unable or
unwilling to take action against the threat.

Second, targeted strikes are ethical. Without question, the ability to target a specific
individual, from hundreds or thousands of miles away, raises profound questions.
Here, | think it's useful to consider such strikes against the basic principles of the law
of war that govern the use of force.

Targeted strikes conform to the principle of necessity, the requirement that the target
have definite military value. In this armed conflict, individuals who are part of al-
Qaida or its associated forces are legitimate military targets. We have the authority
to target them with lethal force just as we target enemy leaders in past conflicts, such
as Germans and Japanese commanders during World War .

Targeted strikes conform to the principles of distinction, the idea that only military
objectives may be intentionally targeted and that civilians are protected from being
intentionally targeted. With the unprecedented ability of remotely piloted aircraft to
precisely target a military objective while minimizing collateral damage, one could
argue that never before has there been a weapon that allows us to distinguish more
effectively between an al-Qaida terrorist and innocent civilians.

Targeted strikes conform to the principle of proportionality, the notion that the
anticipated collateral damage of an action cannot be excessive in relation to the
anticipated military advantage. By targeting an individual terrorist or small numbers
of terrorists with ordnance that can be adapted to avoid harming others in the
immediate vicinity, it is hard to imagine a tool that can better minimize the risk to
civilians than remotely piloted aircraft.

For the same reason, targeted strikes conform to the principle of humanity which
requires us to use weapons that will not inflict unnecessary suffering. For all these
reasons, | suggest to you that these targeted strikes against al-Qaida terrorists are
indeed ethical and just.

Of course, even if a tool is legal and ethical, that doesn’'t necessarily make it
appropriate or advisable in a given circumstance. This brings me to my next point.

Targeted strikes are wise. Remotely piloted aircraft in particular can be a wise
choice because of geography, with their ability to fly hundreds of miles over the most
treacherous terrain, strike their targets with astonishing precision, and then return to
base. They can be a wise choice because of time, when windows of opportunity can
close quickly and there just may be only minutes to act.

They can be a wise choice because they dramatically reduce the danger to U.S.
personnel, even eliminating the danger altogether. Yet they are also a wise choice
because they dramatically reduce the danger to innocent civilians, especially
considered against massive ordnance that can cause injury and death far beyond
their intended target.

In addition, compared against other options, a pilot operating this aircraft remotely,
with the benefit of technology and with the safety of distance, might actually have a
clearer picture of the target and its surroundings, including the presence of innocent
civilians. It's this surgical precision, the ability, with laser-like focus, to eliminate the
cancerous tumor called an al-Qaida terrorist while limiting damage to the tissue
around it, that makes this counterterrorism tool so essential.

There’s another reason that targeted strikes can be a wise choice, the strategic
consequences that inevitably come with the use of force. As we've seen, deploying
large armies abroad won’t always be our best offense.

Countries typically don’t want foreign soldiers in their cities and towns. In fact, large,
intrusive military deployments risk playing into al-Qaida’s strategy of trying to draw
us into long, costly wars that drain us financially, inflame anti-American resentment,
and inspire the next generation of terrorists. In comparison, there is the precision of
targeted strikes.

| acknowledge that we, as a government, along with our foreign partners, can and
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must do a better job of addressing the mistaken belief among some foreign publics
that we engage in these strikes casually, as if we are simply unwilling to expose U.S
forces to the dangers faced every day by people in those regions. For, as I'll
describe today, there is absolutely nothing casual about the extraordinary care we
take in making the decision to pursue an al-Qaida terrorist, and the lengths to which
we go to ensure precision and avoid the loss of innocent life.

Still, there is no more consequential a decision than deciding whether to use lethal
force against another human being, even a terrorist dedicated to killing American
citizens. So in order to ensure that our counterterrorism operations involving the use
of lethal force are legal, ethical, and wise, President Obama has demanded that we
hold ourselves to the highest possible standards and processes.

This reflects his approach to broader questions regarding the use of force. In his
speech in Oslo accepting the Nobel Peace Prize, the president said that “all nations,
strong and weak alike, must adhere to standards that govern the use of force.” And
he added:

“Where force is necessary, we have a moral and strategic interest in binding
ourselves to certain rules of conduct. And even as we confront a vicious adversary
that abides by no rules, | believe the United States of America must remain a
standard bearer in the conduct of war. That is what makes us different from those
whom we fight. That is a source of our strength.”

The United States is the first nation to regularly conduct strikes using remotely
piloted aircraft in an armed conflict. Other nations also possess this technology, and
any more nations are seeking it, and more will succeed in acquiring it. President
Obama and those of us on his national security team are very mindful that as our
nation uses this technology, we are establishing precedents that other nations may
follow, and not all of those nations may -- and not all of them will be nations that
share our interests or the premium we put on protecting human life, including
innocent civilians.

If we want other nations to use these technologies responsibly, we must use them
responsibly. If we want other nations to adhere to high and rigorous standards for
their use, then we must do so as well. We cannot expect of others what we will not
do ourselves. President Obama has therefore demanded that we hold ourselves to
the highest possible standards, that, at every step, we be as thorough and as
deliberate as possible.

This leads me to the final point | want to discuss today, the rigorous standards and
process of review to which we hold ourselves today when considering and
authorizing strikes against a specific member of al-Qaida outside the hot battlefield
of Afghanistan. What | hope to do is to give you a general sense, in broad terms, of
the high bar we require ourselves to meet when making these profound decisions
today. That includes not only whether a specific member of al-Qaida can legally be
pursued with lethal force, but also whether he should be.

Over time, we've worked to refine, clarify, and strengthen this process and our
standards, and we continue to do so. If our counterterrorism professionals assess,
for example, that a suspected member of al-Qaida poses such a threat to the United
States to warrant lethal action, they may raise that individual’s name for
consideration. The proposal will go through a careful review and, as appropriate, will
be evaluated by the very most senior officials in our government for a decision.

First and foremost, the individual must be a legitimate target under the law. Earlier, |
described how the use of force against members of al-Qaida is authorized under
both international and U.S. law, including both the inherent right of national self-
defense and the 2001 Authorization for Use of Military Force, which courts have held
extends to those who are part of al-Qaida, the Taliban, and associated forces. f,
after a legal review, we determine that the individual is not a lawful target, end of
discussion. We are a nation of laws, and we will always act within the bounds of the
law.

Of course, the law only establishes the outer limits of the authority in which
counterterrorism professionals can operate. Even if we determine that it is lawful to
pursue the terrorist in question with lethal force, it doesn’t necessarily mean we
should. There are, after all, literally thousands of individuals who are part of al-
Qaida, the Taliban, or associated forces, thousands upon thousands. Even if it were
possible, going after every single one of these individuals with lethal force would
neither be wise nor an effective use of our intelligence and counterterrorism
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resources.

As a result, we have to be strategic. Even if it is lawful to pursue a specific member
of al-Qaida, we ask ourselves whether that individual’s activities rise to a certain
threshold for action, and whether taking action will, in fact, enhance our security.

For example, when considering lethal force we ask ourselves whether the individual
poses a significant threat to U.S. interests. This is absolutely critical, and it goes to
the very essence of why we take this kind of exceptional action. We do not engage
in legal action -- in lethal action in order to eliminate every single member of al-Qaida
in the world. Most times, and as we have done for more than a decade, we rely on
cooperation with other countries that are also interested in removing these terrorists
with their own capabilities and within their own laws. Nor is lethal action about
punishing terrorists for past crimes; we are not seeking vengeance. Rather, we
conduct targeted strikes because they are necessary to mitigate an actual ongoing
threat, to stop plots, prevent future attacks, and to save American lives.

And what do we mean when we say significant threat? | am not referring to some
hypothetical threat, the mere possibility that a member of al-Qaida might try to attack
us at some point in the future. A significant threat might be posed by an individual
who is an operational leader of al-Qaida or one of its associated forces. Or perhaps
the individual is himself an operative, in the midst of actually training for or planning
to carry out attacks against U.S. persons and interests. Or perhaps the individual
possesses unique operational skills that are being leveraged in a planned attack.
The purpose of a strike against a particular individual is to stop him before he can
carry out his attack and kill innocents. The purpose is to disrupt his plans and his
plots before they come to fruition.

In addition, our unqualified preference is to only undertake lethal force when we
believe that capturing the individual is not feasible. | have heard it suggested that
the Obama Administration somehow prefers killing al-Qaida members rather than
capturing them. Nothing could be further from the truth. tis our preference to
capture suspected terrorists whenever and wherever feasible.

For one reason, this allows us to gather valuable intelligence that we might not be
able to obtain any other way. In fact, the members of al-Qaida that we or other
nations have captured have been one of our greatest sources of information about
al-Qaida, its plans, and its intentions. And once in U.S. custody, we often can
prosecute them in our federal courts or reformed military commissions, both of which
are used for gathering intelligence and preventing future terrorist attacks.

You see our preference for capture in the case of Ahmed Warsame, a member of al-
Shabaab who had significant ties to al-Qaida in the Arabian Peninsula. Last year,
when we learned that he would be traveling from Yemen to Somalia, U.S. forces
captured him in route and we subsequently charged him in federal court.

The reality, however, is that since 2001 such unilateral captures by U.S. forces
outside of hot battlefields, like Afghanistan, have been exceedingly rare. This is due
in part to the fact that in many parts of the world our counterterrorism partners have
been able to capture or kill dangerous individuals themselves.

Moreover, after being subjected to more than a decade of relentless pressure, al-
Qaida’s ranks have dwindled and scattered. These terrorists are skilled at seeking
remote, inhospitable terrain, places where the United States and our partners simply
do not have the ability to arrest or capture them. At other times, our forces might
have the ability to attempt capture, but only by putting the lives of our personnel at
too great a risk. Oftentimes, attempting capture could subject civilians to
unacceptable risks. There are many reasons why capture might not be feasible, in
which case lethal force might be the only remaining option to address the threat,
prevent an attack, and save lives.

Finally, when considering lethal force we are of course mindful that there are
important checks on our ability to act unilaterally in foreign territories. We do not use
force whenever we want, wherever we want. International legal principles, including
respect for a state’s sovereignty and the laws of war, impose constraints. The
United States of America respects national sovereignty and international law.

Those are some of the questions we consider; the high standards we strive to meet.
And in the end, we make a decision, we decide whether a particular member of al-
Qaida warrants being pursued in this manner. Given the stakes involved and the
consequences of our decision, we consider all the information available to us,
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carefully and responsibly.

We review the most up-to-date intell gence, drawing on the full range of our
intelligence capabilities. And we do what sound intelligence demands, we challenge
it, we question it, including any assumptions on which it might be based. If we want
to know more, we may ask the intelligence community to go back and collect
additional intelligence or refine its analysis so that a more informed decision can be
made.

We listen to departments and agencies across our national security team. We don’t
just hear out differing views, we ask for them and encourage them. We discuss. We
debate. We disagree. We consider the advantages and disadvantages of taking
action. We also carefully consider the costs of inaction and whether a decision not
to carry out a strike could allow a terrorist attack to proceed and potentially kill scores
of innocents.

Nor do we limit ourselves narrowly to counterterrorism considerations. We consider
the broader strategic implications of any action, including what effect, if any, an
action might have on our relationships with other countries. And we don’t simply
make a decision and never revisit it again. Quite the opposite. Over time, we
refresh the intelligence and continue to consider whether lethal force is still
warranted.

In some cases, such as senior al-Qaida leaders who are directing and planning
attacks against the United States, the individual clearly meets our standards for
taking action. In other cases, individuals have not met our standards. Indeed, there
have been numerous occasions where, after careful review, we have, working on a
consensus basis, concluded that lethal force was not justified in a given case.

As President Obama’s counterterrorism advisor, | feel that it is important for the
American people to know that these efforts are overseen with extraordinary care and
thoughtfulness. The president expects us to address all of the tough questions |
have discussed today. Is capture really not feasible? s this individual a significant
threat to U.S. interests? Is this really the best option? Have we thought through the
consequences, especially any unintended ones? s this really going to help protect
our country from further attacks? Is this going to save lives?

Our commitment to upholding the ethics and efficacy of this counterterrorism tool
continues even after we decide to pursue a specific terrorist in this way. For
example, we only authorize a particular operation against a specific individual if we
have a high degree of confidence that the individual being targeted is indeed the
terrorist we are pursuing. This is a very high bar. Of course, how we identify an
individual naturally involves intelligence sources and methods, which | will not
discuss. Suffice it to say, our intelligence community has multiple ways to
determine, with a high degree of confidence, that the individual being targeted is
indeed the al-Qaida terrorist we are seeking.

In addition, we only authorize a strike if we have a high degree of confidence that
innocent civilians will not be injured or killed, except in the rarest of circumstances.
The unprecedented advances we have made in technology provide us greater
proximity to target for a longer period of time, and as a result allow us to better
understand what is happening in real time on the ground in ways that were
previously impossible. We can be much more discriminating and we can make more
informed judgments about factors that might contribute to collateral damage.

| can tell you today that there have indeed been occasions when we decided against
conducting a strike in order to avoid the injury or death of innocent civilians. This
reflects our commitment to doing everything in our power to avoid civilian casualties,
even if it means having to come back another day to take out that terrorist, as we
have done previously. And | would note that these standards, for identifying a target
and avoiding the loss of innocent -- the loss of lives of innocent civilians, exceed
what is required as a matter of international law on a typical battlefield. That's
another example of the high standards to which we hold ourselves.

Our commitment to ensuring accuracy and effectiveness continues even after a
strike. In the wake of a strike, we harness the full range of our intelligence
capabilities to assess whether the mission in fact achieved its objective. We try to
determine whether there was any collateral damage, including civilian deaths. There
is, of course, no such thing as a perfect weapon, and remotely piloted aircraft are no
exception.
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As the president and others have acknowledged, there have indeed been instances
when, despite the extraordinary precautions we take, civilians have been accidently
killed or worse -- have been accidentally injured, or worse, killed in these strikes. t
is exceedingly rare, but it has happened. When it does, it pains us, and we regret it
deeply, as we do any time innocents are killed in war. And when it happens we take
it very, very seriously. We go back and we review our actions. We examine our
practices. And we constantly work to improve and refine our efforts so that we are
doing everything in our power to prevent the loss of innocent life. This too is a
reflection of our values as Americans.

Ensuring the ethics and efficacy of these strikes also includes regularly informing

appropriate members of Congress and the committees who have oversight of our
counterterrorism programs. Indeed, our counterterrorism programs, including the
use of lethal force, have grown more effective over time because of congressional
oversight and our ongoing dialogue with members and staff.

This is the seriousness, the extraordinary care, that President Obama and those of
us on his national security team bring to this weightiest of questions: Whether to
pursue lethal force against a terrorist who is plotting to attack our country.

When that person is a U.S. citizen, we ask ourselves additional questions. Attorney
General Holder has already described the legal authorities that clearly allow us to
use lethal force against an American citizen who is a senior operational leader of al-
Qaida. He has discussed the thorough and careful review, including all relevant
constitutional considerations, that is to be undertaken by the U.S. government when
determining whether the individual poses an imminent threat of violent attack against
the United States.

To recap, the standards and processes I've described today, which we have refined
and strengthened over time, reflect our commitment to: ensuring the individual is a
legitimate target under the law; determining whether the individual poses a
significant threat to U.S. interests; determining that capture is not feasible; being
mindful of the important checks on our ability to act unilaterally in foreign territories;
having that high degree of confidence, both in the identity of the target and that
innocent civilians will not be harmed; and, of course, engaging in additional review if
the al-Qaida terrorist is a U.S. citizen.

Going forward, we’'ll continue to strengthen and refine these standards and
processes. As we do, we'll look to institutionalize our approach more formally so that
the high standards we set for ourselves endure over time, including as an example
for other nations that pursue these capabilities. As the president said in Oslo, in the
conduct of war, America must be the standard bearer.

This includes our continuing commitment to greater transparency. With that in mind,
| have made a sincere effort today to address some of the main questions that
citizens and scholars have raised regarding the use of targeted lethal force against
al-Qaida. | suspect there are those, perhaps some in this audience, who feel we
have not been transparent enough. | suspect there are those, both inside and
outside our government, who feel | have been perhaps too open. If both groups feel
a little bit unsatisfied, then | probably struck the right balance today.

Again, there are some lines we simply will not and cannot cross because, at times,
our national security demands secrecy. But we are a democracy. The people are
sovereign. And our counterterrorism tools do not exist in a vacuum. They are
stronger and more sustainable when the American people understand and support
them. They are weaker and less sustainable when the American people do not. As
a result of my remarks today, | hope the American people have a better
understanding of this critical tool, why we use it, what we do, how carefully we use it,
and why it is absolutely essential to protecting our country and our citizens.

| would just like to close on a personal note. | know that for many people in our
government and across the country the issue of targeted strikes raised profound
moral questions. It forces us to confront deeply held personal beliefs and our values
as a nation. If anyone in government who works in this area tells you they haven’t
struggled with this, then they haven’t spent much time thinking about it. | know |
have, and | will continue to struggle with it as long as | remain in counterterrorism.

But | am certain about one thing. We are at war. We are at war against a terrorist
organization called al-Qaida that has brutally murdered thousands of Americans,
men, women and children, as well as thousands of other innocent people around the
world. In recent years, with the help of targeted strikes, we have turned al-Qaida into
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a shadow of what it once was. They are on the road to destruction.

Until that finally happens, however, there are still terrorists in hard-to-reach places
who are actively planning attacks against us. If given the chance, they will gladly
strike again and kill more of our citizens. And the president has a Constitutional and
solemn obligation to do everything in his power to protect the safety and security of
the American people.

Yes, war is hell. It is awful. Itinvolves human beings killing other human beings,
sometimes innocent civilians. That is why we despise war. That is why we want this
war against al-Qaida to be over as soon as possible, and not a moment longer. And
over time, as al-Qaida fades into history and as our partners grow stronger, I'd hope
that the United States would have to rely less on lethal force to keep our country
safe.

Until that happens, as President Obama said here five years ago, if another nation
cannot or will not take action, we will. And it is an unfortunate fact that to save many
innocent lives we are sometimes obliged to take lives, the lives of terrorists who seek
to murder our fellow citizens.

On behalf of President Obama and his administration, | am here to say to the
American people that we will continue to work to safeguard this nations -- this nation
and its citizens responsibly, adhering to the laws of this land and staying true to the
values that define us as Americans, and thank you very much.

Jane Harman:

Thank you, Mr. Brennan. As it is almost 1:00, | hope you can stay a few extra
minutes to take questions, and | would just like to make a comment, ask you one
question, and then turn over to our -- turn it over to our audience for questions.
Please no statements. Ask questions. First your call for greater transparency is
certainly appreciated by me. | think that the clearer we can make our policies, and
the better we can explain them, and the more debate we can have in the public
square about them, the more: one, they will be understood; and two, they will
persuade the would-be suicide bomber about to strap on a vest that there is a better
answer. We do have to win the argument in the end with the next generation, not
just take out those who can’t be rehabilitated in this generation, and | see you
nodding, so | know you agree and I'm not going to ask you a question about that. |
also want to say how honored we are that you would make this important speech at
the Wilson Center. There is new material here, for those who may have missed it.
The fact that the U.S. conducts targeted strikes using drones has always been
something that I, as a public official, danced around because | knew it had not been
officially acknowledged by our government. | was one of those members of
Congress briefed on this program, | have seen the feed that shows how we do these
things, I'm not going to comment on specific operations or areas of the world, but |
do think it is important that our government has acknowledged this, and set out, as
carefully as possible, the reasons why we do it, and | want to commend you
personally as well as Eric Holder, Jeh Johnson, and Harold Koh for carefully laying
out the legal framework, and also add that at the Wilson Center, we will continue to
debate these issues, and see what value we can add free from spin on a non-
partisan basis to helping to articulate even more clearly the reasons why, as you
said, war is hell, and why, as you said, there is no decision more consequential than
deciding to use legal force, so thank you very much for making those remarks here.

My question is this: One thing | don’t think you mentioned in that enormously
important address was the rise of Islamist parties, which have been elected in
Tunisia, Egypt, and probably will be elected, and exist in Turkey and other countries.
Do you think that having Islamist inside the tent, in a political sphere, also helps
diminish the threat of outside groups like al-Qaida?

John Brennan:

Well, hopefully political pluralism is breaking out in the Middle East, and we’re going
to find in many countries the ability of various constituencies to find expression
through political parties. And certainly, we are very strong advocates of using the
political system, the laws, to be able to express the views of individual groups within
different countries, and so rather than finding expression through violent extremism,
these groups have the opportunity now, and since they've never had before in
countries like Tunisia, and in Egypt, Yemen, other places, where they can in fact
participate meaningfully in the political system. This is going to take some time for
these systems to be able to mature sufficiently so that there can be a very robust
and democratic system there, but certainly those individuals who are parties -- who
are associated with parties that have a religious basis to them, they can find now the
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opportunity now to be able to participate in that political system.

Jane Harman:

My second and final question, and | see all of you with your hands about to be
raised, and again, please just state a question as I'm about to do. You just
mentioned Yemen, that has been part of your broader portfolio, | know you made
many trips there, and you were a key architect of the deal to get Saleh to agree to --
the 40 year autocrat ruler -- to agree to accept immunity, leave the country, and then
to be replaced by an elected leader, in this case, his vice president in a restructured
government. Do you think a Yemen-type solution could work in Syria? Do you think
there’s any possibility of getting the Bashar family out of Syria and structuring a new
government there, and perhaps in having the -- Russia lead the effort to do that,
because of its close ties to Syria, and the fact that it is still unfortunately arming and
supporting the Syrian regime?

John Brennan:

Well, each of these countries in the Middle East are facing different types of
circumstances, and they have unique histories. Yemen was fortunate that they do --
did have a degree of political pluralism there, Ali Abdullah Saleh in fact allowed
certain political institutions to develop, and we were very fortunate to have a peaceful
transition from the previous regime to the government of President Hadi now.
Certainly, there needs to be some way found for progress in Syria. t's outrageous
what's happening in that country, the continued death of Syrian citizens at the hands
of a brutal authoritarian government. This is something that needs to stop, and the
international community has come together on it, so I'd like to be able to see
something that would be able to transition peacefully, but the sooner it can be done,
obviously, the more lives we've saved.

Jane Harman:
Thank you very much. Please identify yourselves, and ask a question only. The
woman straight ahead of me, yes. Just wait for the mic.

Tara McKelvy:

Hi, my name is Tara McKelvy, I'm a scholar here, and I'm a correspondent for
Newsweek and The Daily Beast, and you talked a little bit about the struggle that you
have in this process of the targeted strikes, and General Cartwright talked to me
about the question of surrender, that’s not really an option when you use a Predator
drone, for instance. I'm wondering if you can talk about which kinds of issues that
you found most troubling when you think about these strikes.

John Brennan:

Well, as | said, one of the considerations that we go through is the feasibility of
capture. We would prefer to get these individuals so that they can be captured.
Working with local governments, what we like to be able to do is provide them the
intelligence that they can get the individuals, so it doesn’t have to be U.S. forces that
are going on the ground in certain areas. But if it's not feasible, either because it's
too risky from the standpoint of forces or the government doesn’t have the will or the
ability to do it, then we make a determination whether or not the significance of the
threat that the person poses requires us to take action, so that we’re able to mitigate
the threat that they pose. | mean, these are individuals that could be involved in a
very active plot, and if it is allowed to continue, you know, it could result in attacks
either in Yemen against the U.S. embassy, or here in the homeland that could kill,
you know, dozens if not hundreds of people. So what we always want to do, though,
is look at whether or not there is an option to get this person and bring them to
justice somehow for intelligence collection purposes, as well as to try them for their
crimes.

Jane Harman:
Thank you, man in the green shirt right here.

Robert Baum:

Robert Baum from the Wilson Center and the University of Missouri. Thank you for
your comments. | did want to ask about one area where we seem to be less
successful, the events in Mali and Nigeria seem to suggest that we’ve been less
successful in containing al-Qaida, and | was wondering if you could talk a little bit
about your efforts in West Africa and also urge you to emphasize the importance of
economic development as a way of -- the strategic development of economic
development in combating the terrorism. Thank you.

John Brennan:
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You raised two important points. One is what are we doing in terms of confronting
the terrorist threat that emanates in places like Mali and Nigeria, and other areas,
and then what we need to do further upstream as far as the type of development
assistance, and assistance to these countries, so they can build the institutions that
are going to be able to address the needs of the people. Nigeria’s a particularly
dangerous situation right now with Boko Haram that has the links with al-Qaida, but
also has links with al-Shabaab, as well AQIM. It has this radical offshoot, Ansaru,
that really is focused on U.S. or Western interests, and so there is a domestic
challenge that Boko Haram poses to Nigeria, and as we well know, there’s the north-
south struggle within Nigeria, and tensions between the Christian-Muslim
communities. So we are trying to work with the Nigerian government as well as
other governments are, as well, to try to give them the capabilities they need to
confront the terrorist threat, but then also the issue is the building up those political
institutions within Nigeria so that they can deal with this, not just from a law
enforcement or internal security perspective, but also to address those needs that
are fueling some of these fires of violent extremism.

Mali, you know, because of the recent coup, we’ve been trying to work across the
Sahel with Mali, and Niger, and Mauritania, and other countries to address the
growing phenomenon and threat of al-Qaida Islamic Maghreb that is a unique
organization because it has a criminal aspect to it. You know, it kidnaps these
individuals for large ransoms. We're outraged whenever, you know, countries or
organizations pay these huge sums to al-Qaida, whether it be in the Sahel or in
Yemen because it just is able to feed their activities, but Mali right now, with the
coup, and then you have the Tuareg rebellion up in the north, and then that area that
basically is such a large expansive territory, that also, you know, requires both a
balancing of addressing the near-term threats that are posed by al-Qaida, but also
trying to give the government in Mali, in Bamako, the ability to build up those
institutions, address the development needs, they have the different sort of ethnic
and tribal rivalries that are there, so it's a complicated area. I've worked very closely
with the -- talking with my French and British colleagues as well as with others in the
region, about how there might be some way to address some of these broader
African issues that manifest themselves, unfortunately, in the kidnappings, and the
piracy, and the criminal activities, and terrorist attacks, so there’s an operational
cadence in Africa now that is concerning in a number of parts of the continent.

Jane Harman:
Back there, middle, yeah.

John Brennan:
| can take another 10 minutes [inaudible].

Leanne Erdberg:

Hi there, Leanne Erdberg [spelled phonetically] from the State Department. How can
we ensure that executive interagency actors, when they are undertaking
counterterrorism actions, are held to appropriate standards, and processes as we
ask them to act as prosecutors, judges, and juries, and how we can ensure that
intelligence is held to the same standards and processes that evidence is?

John Brennan:

Okay, well as | tried to say in my remarks, we’re not carrying out these actions to
retaliate for past transgressions. We are not a court, we're not trying to determine
guilt or innocence, and then carry out a strike in retaliation. What we're trying to do
is prevent the loss of lives through terrorist attacks, so it's not as though we're, you
know, sort of judge and jury on, again, their involvement in past activities. We see a
threat developing, we follow it very carefully, we identify the individuals who are
responsible for allowing that plot and that plan to go forward, and then we make a
determination about whether or not we have the solid intelligence base, and that's
why | tried to say in my remarks, we have standards. You know, the intelligence is
brought forward, we evaluate that, there’s interagency meetings that a number of us
are involved in on a ongoing basis, scrutinizing that intelligence, determining whether
or not we have a degree of confidence that that person is indeed involved in carrying
out this plan to kill Americans. [f it reaches that level, then what we do is we look at
it according to the other standards that | talked about in terms of infeasibility of
capture, determination that we are able to have the intelligence that will give us, you
know, a high degree of confidence that, you know, we can track an individual and
find them, and be confident that we're taking action against an individual who really
is involved in carrying out an attack. You know, if we -- if we didn’t have to take
these actions, and we still had -- and we had confidence that there wasn’t going to
be a terrorist attack, | think everybody would be very, very pleased. We only decide
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to take that action if there is no other option available, if there is not the option of
capture, if the local government will not take action, if we cannot do something that
will prevent that attack from taking place, and the only available option is taking that
individual off of the battlefield, and we're going to do it in a way that gives us the
confidence that we are not going to, in fact, inflict collateral damage. So again, it
really is a very rigorous system of standards and processes that we go through.

Jane Harman:
Thank you. In the far back. Yes, you.

Jon Harper:

Sir, | was wondering if you could tell us --

Jane Harman:
Identify yourself, please.

Jon Harper:

Oh, sorry, Jon Harper with the Asahi Shimbun. t's a Japanese paper. | was
wondering if you could tell me how many times or what percentage of the time have
proposals to target a specific individual been denied, and also if you could address
the issue of signature strikes, which | guess aren’t necessarily targeted against
specific individuals, but people who are engaging in suspicious activities. Could you
comment on what the criteria is for targeting them? Thank you.

John Brennan:

Well, I'm not going to go into sort of how many times, what proportion of instances
there have been sort of either approvals or declinations of these recommendations
that come forward, but | can just tell you that there have been a -- numerous times
where individuals that were put forward for consideration for this type of action was
declined. You make reference to signature strikes that are frequently reported in the
press. | was speaking here specifically about targeted strikes against individuals
who are involved. Everything we do, though, that is carried out against al-Qaida is
carried out consistent with the rule of law, the authorization on the use of military
force, and domestic law. And we do it with a similar rigor, and there are various
ways that we can make sure that we are taking the actions that we need to prevent a
terrorist attack. That’s the whole purpose of whatever action we use, the tool we
use, it's to prevent attack, and to save lives. And so | spoke today, for the first time
openly, about, again, what's commonly referred to in the press as drones, remotely
piloted aircraft, that can give you that type of laser-like precision that can excise that
terrorist or that threat in a manner that, again, with the medical metaphor, that will
not damage the surrounding tissue, and so what we're really trying to do -- al-
Qaida’s a cancer throughout the world, it has metastasized in so many different
places, and when that metastasized tumor becomes lethal and malignant, that's
when we're going to take the action that we need to.

Jane Harman:
Last question will be the woman in the back at the edge.

Homai Emdah:

Sorry. What about in a country like Pakistan --

Jane Harman:
Could you identify yourself please.

Homai Emdah:

Homai Emdah [spelled phonetically], Express News. Mr. Brennan, what about in a
country like Pakistan where drone strikes are frequently carried out, and the
Pakistani government has, over the last few months, repeatedly protested to the U.S.
government about an end to drone strikes, which is also the subject of discussion
between Ambassador Grossman when he was in Islamabad. You mentioned that
countries can be incapable or unwilling to carry out -- to arrest militants, so how do
you deal with a country like Pakistan which doesn’t accept drone strikes officially?

John Brennan:

We have an ongoing dialogue with many countries throughout the world on
counterterrorism programs, and some of those countries we are involved in very
detailed discussions about the appropriate tools to bring to bear. In the case of
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Pakistan, as you pointed out, Ambassador Grossman was there just very recently.
There are ongoing discussions with the government of Pakistan about how best to
address the terrorist threat that emanates from that area, and | will point out, that,
you know, so many Pakistanis have been killed by that malignant tumor that is within
the sovereign borders of Pakistan. It's -- and many, many brave Pakistanis have
given their lives against these terrorist and militant organizations. And so, as the
parliament recently said in its resolution, that Pakistan needs to rid itself of this --
these foreign militants and these foreign terrorists that have taken root inside of
Pakistan. So we are committed to working very closely on an ongoing basis with the
Pakistani government which includes, you know, the various components,
intelligence, security, and various civilian departments and agencies in order to help
them address the terrorist threat, but also so that they can help us make sure that
Pakistan and that area near Afghanistan is never, ever again used as a launching
pad for attacks here in the United States.

Jane Harman:

Thank you. Let me just conclude by saying that former CIA director Mike Hayden
used to use the analogy of a football field, the lines on the football field, and he
talked about our intelligence operatives and others as the players on the field, and
he said, “We need them to get chalk on their cleats.” Go up right up to the line in
carrying out what are approved policies of the United States, and if you think about it
that way, it is really important to have policies that are transparent, so that those who
are carrying out the mission and those in the United States, and those around the
world who are trying to understand the mission, know where the lines are. If we
don’t know where the lines are, some people will be risk-averse, other will commit
excesses, and we've certainly seen a few of those, Abu Ghraib comes to mind, over
recent years which are black eyes on our country. And so | just want to applaud the
fact that John Brennan has come over here from the White House, spent over an
hour with us laying out in great detail what the rules are for something that has been
revealed today, which is the use of drones in certain operations, targeted
operations. The debate will continue, no question, people in this audience and
listening in have different points of view, we certainly know that one young woman
did during his remarks, but that's why the Wilson Center’s here. To offer a platform
free of spin and partisan rhetoric to debate these issues thoroughly, and you
honored us by coming here today, Mr. Brennan, thank you very much.

John Brennan:
Thank you very much Jane, thank you.

[applause]

[end of transcription]
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Press Briefing by Press Secretary Jay
Carney, Secretary of Education Arne
Duncan, and Director of the
Consumer Financial Protection
Bureau Richard Cordray, 6/5/12

ER

James S. Brady Press Briefing Room
2:35 P.M. EDT

MR. CARNEY: We apologize for the delay, but we are glad that you're here
and welcome you as ever to the briefing room for your daily briefing.

As | think was advertised, | have with me Secretary of Education Arne Duncan
on my right, and to my left, Director of the Consumer Financial Protection
Bureau, Rich Cordray. They're here to talk to you about student loans and
college costs. They participated in a roundtable just earlier this afternoon that
was led by the Vice President with a number of presidents of colleges and
universities to discuss ways to provide students with more transparency about
college costs to help them make very important financial decisions.

So what I'd like to do is first turn it over to Secretary Duncan and then Director
Cordray. They’ll talk to you about these issues, this bucket of issues. If you
could direct questions to them on their issues at the top, after which we’ll let
them leave, and I'll be here to take your questions on other subjects.

And with that | give you the Secretary of Education.

SECRETARY DUNCAN: Thanks so much, Jay. And thanks, all of you guys,
for giving us the opportunity.

As all of you know, post-secondary education is the ticket to economic success
in America. But while it's never been more important to have a degree or
certificate, unfortunately it's also never been more expensive. The Obama
administration is working every single day to do our part to keep college
affordable by helping students better manage their debt after graduation.
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We’ve also proposed to extend and make permanent the American
Opportunity Tax Credit and to create new incentives for states and institutions
to keep college costs from escalating and to increase those completion rates.

And we’re also working to provide parents of students with the information they
need to make smart educational decisions so that they can know before they
owe.

Each year, colleges and universities send prospective students and their
parents financial aid award letters, intended to lay out how much it will cost
them to attend school. But as you guys know, these letters often look different,
contain different information and often, frankly, do a poor job of making clear
how much a student will receive in terms of grants and scholarships, and how
much they'll have to borrow in terms of student loans. This not only makes it
difficult to figure out how much college will cost, it also makes comparison
shopping almost impossible.

And we have the best system of higher education in the world, over 6,000
institutions of higher education. So that situation now makes no sense to me.

| just fundamentally think we have to empower parents and students to make a
good choice. And that's why we've been working so hard on designing an
easy-to-use form that standardizes this information and makes the true cost of
higher education much more transparent.

We plan to have it available in the beginning of the upcoming school year of
this fall, and we hope that it will be voluntarily adopted by the higher education
community. This is, frankly, not rocket science. However, | think it is a
triumph of common sense.

In advance of that, we're pleased today to announce that leaders from 10
universities have already voluntarily adopted five data elements from our
shopping sheet proposal. They'll provide much greater transparency for
prospective students and families. And these 10 university presidents, who we
just met with -- it's a fantastic group -- | want to thank them for their leadership,
their courage and their commitment. And those 10 colleges by themselves
represent over 1.4 million students -- fully 5 percent of the higher ed
community -- so very significant players at the table today and a huge amount
of energy and enthusiasm in the room.

All of these institutions have pledged to provide every incoming student for the
2013-2014 school year with easy to understand information as part of their
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financial aid package, and that includes these five elements | talked about:
First, how much one year of school will cost them. Secondly, financial aid
options to pay for this cost with a clear distinction between grants and
scholarships, which obviously do not have to be repaid, and loans, which do.
The net cost after grants and scholarships are taken into account. Fourth,
estimated monthly payments for the federal student loans the student will likely
owe once they graduate. And, finally, critically important information about
student results, including comparative information about default rates,
graduation rates and retention rates for the school.

We've worked very, very hard on the access side. That's a big step in the right
direction. The goal, however, is not access. The goal is completion and
understanding that all these students graduate at the back end.

Having this important information provided both clearly and transparently will
help students and their parents invest wisely and make the best, most
informed decision possible about where to enroll. That's the fundamental point
here. And today, we're calling on all colleges -- all 6,000 colleges, university
presidents -- from across the country to make the same commitment as those
10 leaders did today to provide this easy to understand financial data about
their higher education investment.

Director Cordray and all the folks on his team at CFPB have been just amazing
partners in this effort. And | want to thank them for their leadership and their
commitment as we take on this critically important work. And now, I'd like to
turn it over to Rich to talk about what the CFPB is doing to help parents,
students and consumers know before they owe.

MR. CORDRAY: Thank you, Arne. Higher education is a critical part of the
American Dream, as all of you know. I'm sure it's been true in your lives. But
for many students today, this dream can only be realized through borrowing.

Figuring out how to pay for college can be daunting. It's often the first major
financial decision that a student will make, one that will affect her for the rest of
her life. Unfortunately, for many families, the process is often complex and
confusing. It's hard for students to compare college costs, evaluate financial
aid options and figure out how much debt they can afford.

We have heard from thousands of student loan borrowers who tell us that they
simply didn't understand what they were signing up for. Many of them chose
private loans before exhausting their federal loan options, which are cheaper
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and protect them if they run into trouble. Some resorted to credit cards and
other high-priced loans. And, all too often, borrowers got in way over their
heads.

Recently, we announced that outstanding student loan debt had crossed the
$1 trillion mark. Student loans have eclipsed credit cards as the leading
source of U.S. household debt outside of mortgages. The stakes have never
been higher for families to clearly understand the costs and risks of student
debt. We're still recovering from the worst financial crisis since the Great
Depression.

While a college education can be a gateway to better job prospects, taking on
too much student debt can have real consequences. Students need to know
before they owe.

The Consumer Bureau's goal across consumer markets is to give people the
confidence and peace of mind that the financial world is not full of tricks and
traps that will ruin their lives. We want information to be clear and easy to
understand, so that consumers can make wise financial decisions for
themselves and their families.

Today’s announcement is an important step toward that goal. We're grateful
to Secretary Duncan for being a strong partner in a Know Before You Owe
initiative to develop a financial aid shopping sheet that enables students to
clearly see their aid options so they can pick the package that works best for
them.

And we’re pleased to receive support today from college presidents
representing some of the largest universities and university systems in
America who are committed to ensure that their students understand their
financial aid and student loans and the cost of college.

We look forward to continue working with them to create a system where
students can climb the economic ladder and live their American Dream. Thank
you.

MR. CARNEY: With that, we’ll take your questions.

Q Thank you. To either of you -- what can you do to monitor the universities
who are going to impose these standards to make sure that they’re being
imposed properly? And also, you talk about encouraging other students to get
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on board. In addition to kind of asking them to do so today, what will you do in
the coming days to try to get more schools on board?

SECRETARY DUNCAN: To be clear, these aren’t standards. This is just
transparency. This is just basic data -- how much are your grants, how much
are your loans, what are graduation rates, what do you have to repay at the
back end. And we just think America’s young people and their families
deserve to have really basic information about this huge decision they're
making.

We think there’s going to be a tremendous appetite out there. We don’t think
universities have anything to hide. And we think just providing that
transparency will make families -- will enable families to make better
decisions. So we’re going to work really, really hard. Again, great leadership
here. These are major, major systems who have already signed on. And our
goal is to have 100 percent of universities sign on as we go into the fall.

Q Secretary Duncan and Jay, could you respond to the Republican criticism
on this student loan bill? They’re saying that the Democrats have not
responded to their proposals that this legislation be paid for.

SECRETARY DUNCAN: | think obviously all of us want to get this thing done
and get it done before July 1st. And the President has worked extraordinarily
hard and traveled the country. The Vice President has worked extraordinarily
hard and traveled the country. I've done the same. If the Republicans are
getting serious about that, that’s fantastic. And we hope, over the next couple
weeks, we fully expect Congress to do the right thing and to solve this and
solve it in a bipartisan way.

Q Does that mean, though, that you’re open to a compromise offsetting the
cost of it, or see the --

SECRETARY DUNCAN: | don’t think it's my job to negotiate from here, but
again, our goal has been to have this fixed -- to have it fixed by July 1st.

That’s critically important. For so many not just disadvantaged families, but so
many middle-class families now are starting to think college is unaffordable --
somehow it's not for them, it’s for rich folks. That’s a real problem. We can’t
afford to take this step in the wrong direction. We have to keep those Stafford
interest rates low. And we’re committed to doing that, and absolutely hope
and expect the Republicans to work with us in a bipartisan way to get this done
-- not to talk about it, but to fix it.
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Q Secretary Duncan, what programs are you saying that will not be on the
table to be considered to help fund this --

SECRETARY DUNCAN: Yes, again, | don’t think I'm -- it’s not right for me to
negotiate from here, but it's up to Congress for the House and Senate to work
together and to get this done by the end of the month.

Q But for instance, they’re saying things like the nutrition programs and that
kind of efforts that the East Wing is doing to help --

SECRETARY DUNCAN: So they’re not serious proposals, and that’'s not one
we’re going to take seriously. But if it's a serious proposal, we’ll entertain it
seriously.

Q This is for Mr. Cordray mainly, but it may also apply to you, too, Secretary
Duncan. The House Republicans are using a lot of the appropriation bills to
cut back on spending in some of the areas that constitute what the
administration would consider its achievements to date. And, for instance, the
ag appropriations bill cuts back deeply on the CFTC. There are cutbacks for
the SEC. I'd like to know what this means, do you think, for enforcement and
implementation of the Dodd-Frank law. And if you have anything in terms of
the appropriations for your department and Race to the Top or any other
program, I'd like to hear it.

MR. CORDRAY: | think obviously if you don't have resources, it makes it
harder to enforce the law. The CFPB is like the other banking agencies where
we’re not an appropriated agency, and | think that that's appropriate. Those
agencies have been taken out of politics for many years, in some cases over a
century. It's very important for us to do our job of protecting the American
consumer in the financial marketplace. That's a hazardous place; they often
end up in trouble -- we've seen that. It helped lead in the mortgage market to
the financial crisis, and that's why we’re working to fix that.

Q Can you give a specific, maybe, of how enforcement would be affected?

MR. CORDRAY: Well, given that the proposals you’re talking about don't
affect the CFPB, I'm not in a position to give a specific. But | think it’s just
basic common sense that if you don't have the resources to enforce the law,
you’re not going to enforce it effectively. And I think that's part of what's
contemplated here.

Q Secretary Duncan, is there anything that applies?
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SECRETARY DUNCAN: Sure. | mean, if you look at the Ryan budget, you
see a couple -- potentially a couple hundred thousand children lose access to
Head Start. | would argue that's probably the best investment we can make is
to get our three- and four-year-olds off to a good start and ready to succeed in
kindergarten. You’d see potentially hundreds of thousands of people lose
access to Pell grants and Pell grants take a step backwards.

It's one of the things I've been most proud of that we’ve seen a 50 percent
increase from 6 million to 9 million people, young people with access to Pell
grants and going to college. And we need to educate our way to a better
economy. And anyone who argues we need less access to college, that that's
the right thing for children or families or our communities or our nation, I think
we’re cutting off our nose to spite our face.

So | continue to think passionately that education is an investment not an
expense. We’'re not -- we’ve never asked for an investment in the status quo.
Hopefully, you've seen our administration push an unprecedented level of
reform at every level -- early childhood, K to 12, and now in the higher ed
side. We’re proposing a Race to the Top for higher education. But obviously,
this is about shared responsibility, so we have to invest at the federal level.
But on the higher ed side, which we’re talking about today, this past year, 40
states cut funding for higher ed -- 40 states, 80 percent of the country. How is
that good for where we need to go?

| know these are really tough economic times, but we want to use a Race to
the Top for higher education to incentivize states to invest and make sure
more young people have access, not less. So we have to get there. And the
jobs of the future are going to go to the countries where they have the
knowledge workers -- and that's either going to be here, or that's going to be
overseas. And that's up to us. That's in our control.

Q Why are tuitions skyrocketing so much? And what has become of the
administration -- previous proposals by the administration to try to clamp down
on this by threatening to withhold federal funds if tuitions keep rising?

SECRETARY DUNCAN: It's pretty simple. | mean, the biggest driver of
increased tuition -- there are states cutting back on funding for it. That's the
biggest driver. And so, where states continue to invest, where we can
challenge that, then we can continue to challenge universities to be efficient
and to be more effective and to be more productive and use technology.
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But our goal for Race to the Top for higher education is threefold. One is to
incentivize states to continue to invest. Secondly, is incentivize universities to
keep tuition down. And many places are doing very creative things in tough
economic times -- not everybody, but a lot. And then, finally -- | keep saying
this -- it can't just be about access, it’s got to be about completion. So where
universities are building cultures around completion where first-generation
college-goers and English-language learners and Pell grant recipients are
graduating, we want to use Race to the Top resources to incentivize that
behavior. It’s got to be about shared responsibility. We have to play. States
have to play. Universities have to play.

Q Just a quick follow-up. When you talked about some of the creative
solutions, are you referring to the program recently profiled in Ohio where
they're selling off this lease to all of the parking, and privatizing the airport and

SECRETARY DUNCAN: | don't know that one specifically. We see
universities who are going to three-year programs, going to no-frills

campuses. You see universities doing very different things. It's actually really
interesting. All those introductory classes that often wash out half the students
-- half the students fail -- they're actually doing some really creative things with
technology of driving down costs and increasing passing rates pretty
substantially. So there’s lots of work that universities are doing in a creative
way to control costs and to make sure students are staying in there. We have
to take those best practices to scale. We have to make that the norm rather
than the exception.

Q For the Secretary, along with the accurate sticker price initiative, has there
been any commitment by these university leaders to control their costs, keep
their costs down? Because | would imagine that there’s maybe an incentive to
not participate in something like this, so you can maybe hoodwink students
into paying a little bit more.

SECRETARY DUNCAN: So | think if folks are out there trying to hoodwink
students, we have the bully pulpit. And where folks are doing that, we intend
to be very loud and very clear. And again, we have 6,000 institutions of higher
education. We have the best system in the world. What we haven’t had is
enough transparency. | think transparency is a very, very powerful lever. And
again, that's why this partnership is so important.
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And our young people are smart and savvy. And if some university thinks
they're going to get over or get by, by hoodwinking people, | think that's a
losing strategy.

Q But is there a commitment from these universities to control their costs as
part of this plan?

SECRETARY DUNCAN: Many of them are doing that in a creative way.
People in very different situations -- in some states we have -- Maryland has
done a pretty good job of funding education. California is very -- has
struggled. So not every institution is at a similar platform, so it’s a little hard to
hold everyone to the same standard. But asking everyone to become more
efficient, to become more economical, you had some real leaders there who
are doing that.

And again, what we want is, with transparency, good actors are going to get
rewarded, people are going to vote with their feet. Bad actors are going to
lose business, and we think that's okay. We think that marketplace needs to
play in ways that it hasn’t before.

Q Senate Republicans, Mitch McConnell, House Republican leaders are
really complaining that they’ve offered up four different ways now to pay for the
student loan fix, all of which they say are in the President’s budget, are things
the President himself has proposed. They can't get a response back from the
White House. Is that something that they should expect this week? And how
long is it going to take for the White House to sort of figure out where they're --

SECRETARY DUNCAN: Again, | think it’s our collective goal to have this done
by July 1st, whatever that's -- three weeks, three and a half weeks, whatever it
is. And we're glad folks are taking this very seriously now, and we hope and
anticipate moving forward in a bipartisan way by the end of the month.
Absolutely. | feel the real sense of urgency now.

Q Are you going to be negotiating with them, or is the White House going to
be negotiating with them?

SECRETARY DUNCAN: Again, this is -- Congress has to do this together, so
we’re happy to help, happy to participate. But we need Republicans and

Democrats to come together. And if they can come together on nothing else, |
think they can come together on education and do the right thing. So we fully
anticipate and expect this to be resolved in a good way and this problem to be
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fixed for the 7.4 million Americans this would impact if it doesn't get fixed. We
anticipate by the end of the month having a good resolution here.

Q One of the Republicans’ proposals is to raise the federal employee
retirement contribution. Is that something that you would propose? | mean,
this economic climate --

SECRETARY DUNCAN: Again, I'm not going to --
Q --itwould be --

SECRETARY DUNCAN: | don't think it's appropriate for me to get into any
specifics here. Again, the goal is to get this done in a bipartisan way that
makes sense over the next three, three and a half weeks.

Q | think Senator McConnell, though, said today that there hasn’t been any
outreach from the White House on this. Is that true? Has there been --

SECRETARY DUNCAN: | don't know all the details. | have a lot of respect for
Senator McConnell, and if he’s very serious about this, we want to sit down
with him and Speaker Boehner and everybody else who want to get this done,
and get it done.

Q This concerns the CFPB’s role with higher education, and it seems to be
with regards to student loans. But Republicans have said -- Senate
Republicans have complained in the past already that the agency sort of has
too broad and too vague power. The fact that it’s involved in college cost,
does that speak to that at all?

MR. CORDRAY: | actually don't think there’s anything broad or vague about
our powers. These are very specific problems that regular families face across
this country -- problems in the mortgage markets; problems with credit card
debt; increasingly, as we've seen and discussed today, problems with student
loan debt -- knowing what the prices and risks are before they make decisions
so they can make better-informed decisions. And as Secretary Duncan said,
those are decisions that will make the market work better.

Everybody who supports a free market should want consumers to be well
informed, able to compare, able to make choices. That's what we’re working
for across all of these markets. And | think it's something that the American
people support, and | think it's something that they deserve. And I think they
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have a right to expect basic consumer protections on all of these products that
are so important to their lives.

MR. CARNEY: Goyal. We'll take this last one for these gentlemen.

Q Thank you. Mr. Secretary, the Obama-Singh Knowledge Initiative was
signed between the world's largest and richest democracies by President
Obama and Prime Minister Dr. Singh. Now, high-level officials are meeting
next week at the third annual U.S.-India Strategic Dialogue in Washington,
D.C. Now, what role your agency will play as far as this Knowledge Initiative is
concerned between the U.S. and India? And many universities are going to
open in India, like the U.S. universities and colleges. So what is your role, sir?

SECRETARY DUNCAN: So we've had -- you and | have talked about it
before. We have a great working relationship with my counterpart in India. He
is a man, | think, of tremendous vision and courage. We have real challenges
here. | think the challenges India faces dwarf -- make ours look relatively
simple. But | think there's a chance to provide a much better education for
hundreds and hundreds and thousands of young people in India.

And whatever we can do to help as they build the next system of community
colleges, as they scale up what’s working, as American institutions start to set
up campuses in India, we want to be a great partner. | just absolutely believe
that a rising tide lifts all boats. And the more young people across India are
getting a world-class education, that's a great thing for your country and for
ours as well.

Q And just, do you believe and do you feel so next week that there will be
some major kind of initiative or you will be announcing something major? How
many universities --

SECRETARY DUNCAN: | hope we can come back on that next week. It's
premature now. Thank you.

MR. CARNEY: | want to thank Secretary Duncan and Director Cordray. |
appreciate it. And I'll remain to take your questions. Let everybody get out the
door while | survey the field, clear my throat and look to the Associated

Press.

Q Can you confirm the death of al Qaeda number two, al-Libi in the U.S.
drone strike in Pakistan, and comment please on what his assassination would

https://www.whitehouse.gov/the-press-office/2012/06/05/press-briefing-press-secretary-jay-... 8/4/2015



Case 17-157, Document 29, 04/21/2017, 2017106, Page122 of 207

A-411

Press Briefing by Press Secretary Jay Carney, Secretary of Education Arne Duncan, an... Page 13 of 30

Case 1:15-cv-01954-CM Document 34-20 Filed 08/28/15 Page 14 of 31

mean for the al Qaeda organization, your fight against it and, secondly, for
U.S. relations with Pakistan?

MR. CARNEY: | can tell you that our intelligence community has intelligence
that leads them to believe that al Qaeda's number-two leader, al-Libi, is dead.
| can't get into details about how his death was brought about. But | can tell
you that he served as al Qaeda's general manager, responsible for overseeing
the group's day-to-day operations in the tribal areas of Pakistan, and he
managed outreach to al Qaeda's regional affiliates.

His death is part of the degradation that has been taking place to core al
Qaeda during the past several years. And that degradation has depleted the
ranks to such an extent that there is now no clear successor to take on the
breadth of his responsibilities, and that puts additional pressure on al Qaeda's
post-bin Laden leader, Zawabhiri, to try to manage the group in an effective
way. This would be a major blow -- we believe al-Libi's death is a major blow
to core al Qaeda, removing the number-two leader for the second time in less
than a year and further damaging the group's morale and cohesion, and
bringing it closer to its ultimate demise than ever before.

Q Just to follow on the Pakistan question -- if this was a U.S. drone strike it
would be the second U.S. attack that killed a senior al Qaeda leader within
Pakistan's borders in a very short period of time, and they didn't respond so
well to the first one.

MR. CARNEY: What | can tell you is that our government has been able to
confirm al-Libi's death. | don't have anything for you on the circumstances of
his death or the location. | can simply say that he was the number-two leader
in al Qaeda, and this is the second time in less than a year that the number-
two leader of al Qaeda has been removed from the battlefield.

And that represents, in the wake of the death of Osama bin Laden, another
serious blow to core al Qaeda in what is an ongoing effort to disrupt, dismantle
and ultimately defeat a foe that brought great terror and death to the United
States on September 11th, 2001, and that has perpetrated acts of terrorism
against innocent civilians around the globe.

Q You said that his breadth of experience would be difficult to replace, but

the organization has shown that it can get a warm body wherever it needs to
and continually regenerate. What is it about him that makes him -- made him
particularly valuable?
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MR. CARNEY: Well, | think he was very much an operational leader, general
manager, of al Qaeda with a range of experience that is hard to replicate. |
think that it is a job that is hard to fill and that there may not be, given the
duration of late that people have held that job, that there could be a lot of
candidates hoping to fill.

So the point is that removing leaders like al-Libi from the very top of al Qaeda
is part of an ongoing effort to disrupt and dismantle, and ultimately defeat al
Qaeda. And that is an important piece of business.

Yes, Reuters.

Q Jay, with the crisis in Europe deepening by the day, can you talk about
what the President has been doing behind the scenes in the last few days and
what his conversations with European leaders have intended to send a
message on?

MR. CARNEY: Throughout this crisis in the eurozone, the President has
remained closely engaged with his European counterparts, as | have said in
the past. And that has continued throughout recent days and weeks.

We believe that economic performance in Europe is of great importance to us
here in the United States. The eurozone crisis creates a headwind for the
global economy, and we are obviously connected to the global economy, so
trouble in the eurozone presents a challenge to the American economy.

Europe is our -- is an important trading partner, and our financial systems, as
you know, are deeply connected. As I've said in the past, European leaders
have taken significant steps in implementing a firewall, establishing a firewall,
and in various countries implementing reforms that are necessary. And we
support those efforts.

More needs to be done, as we have said. And today, as you know, | believe,
the G7 ministers and governors reviewed developments in the global economy
and financial markets, and the policy response currently under consideration,
including progress towards financial and fiscal union in Europe. They agreed
to monitor developments closely, ahead of the G20 Summit in Los Cabos.

| can say that European leaders seem to be moving with a heightened sense
of urgency, and we welcome that, and we’re hoping to see accelerated
European action over the next several weeks, including in the run-up to the
aforementioned G20 leaders meeting in Mexico. A movement to strengthen
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the European banking system will be of particular importance in this time
period.

Q The President has tried to walk a fine line over the last several months
between not appearing to lecture his European counterparts but also trying to
prod them into action -- he’s felt that strong action was needed. Is it time now
to step up that message? Does he feel that he needs to underscore that even
more strongly?

MR. CARNEY: The President and Secretary Geithner and others have shared
the United States’ experience with the kinds of challenges that the Europeans
have been facing, whether it’s the need to implement very strict stress tests on
banks, the need to ensure that financial institutions are recapitalized. These
are decisions that are sometimes difficult politically, but important for the long-
term fiscal health of -- in the case of the decisions we made here, of the United
States, and in the case of the decisions being made in Europe, of the countries
of the eurozone and the region.

He has discussed, as you know, and he talked about at Camp David, he has
discussed with European leaders the efforts that we have taken here in
Washington to restart our economy, to reverse the extreme economic decline
that was taking place here in 2008 and 2009, and to put the economy on a
path towards economic growth and job creation. That focus on growth and job
creation is very important in the near term. And as you saw coming out of the
G8, there was a commitment by and a consensus from European leaders there
to focus on growth and job creation.

There is much work to be done in Europe, and we -- this administration, the
President, Secretary Geithner and others continue to advise and consult their
European counterparts as they make some very important decisions.

Jake.

Q Did your intelligence sources provide information about whether or not
there were any other people killed other than al-Libi?

MR. CARNEY: | don’t have anything more for you except for the confirmation
that they have that al-Libi is dead. Beyond that, | would refer you to other
agencies.

Q It’s not difficult to foresee a world in which the United States is not the only
country with this kind of technology. Is the administration at all concerned
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about the precedent being set in terms of secrecy, in terms of operating
military craft in other sovereign nations, and what we might see as a result
when China or Russia get their hands on drones?

MR. CARNEY: Again, | can’t discuss methods from here, and | do not -- |
won'’t discuss --

Q | wasn’t asking you to.

MR. CARNEY: Well, this is in relation, obviously, to the particular incident that
we’ve been discussing, and | can’t get into details about al-Libi’s death, the
circumstances or the location.

| would simply say that this President is firmly committed to carrying out his
policy objective in Afghanistan and in the Afghanistan-Pakistan region, which
is to disrupt, dismantle and ultimately defeat al Qaeda. He is committed to
disrupting, dismantling and ultimately defeating al Qaeda beyond that region,
too. That's why we cooperate with countries around the world in efforts to
counter al Qaeda and other extremists.

Q Not relating this question to the death of al-Libi -- the United States has
this technology; President Obama has said that the administration should be
more transparent about it. Is there not any concern that the administration has
that there is precedent being set? We’ve just heard Assad this week blame
the massacre that took place in Houla on terrorists. Any country can say that

MR. CARNEY: And | heard a collective rolling of the
eyes --

Q I'm not saying --

MR. CARNEY: -- or saw a collective rolling of the eyes around the globe
because everyone knows how preposterous that assertion is.

Q That's my point. And countries claim terrorism as a justification for their
actions all the time. Even positing that the United States, under any President,
only acts righteously every time, is there not any concern that a precedent is
being set either for some future dangerous President and for any other --

MR. CARNEY: Jake, without getting into very sensitive issues that go to the
core of our national security interests, | can simply say that this President, this
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Commander-in-Chief, puts a great deal of thought and care into the
prosecution of and implementation of the policy decisions he makes, and that
includes in the effort to combat al Qaeda in the Af-Pak region and around the
world.

There is no question, as the President has stated on many occasions, that the
decisions that a Commander-in-Chief has to make when it comes to war and
peace, when it comes to defending the United States and protecting the United
States and our allies are weighty serious decisions, and he treats them that
way every time he makes one.

Q What gives the United States the moral foundation to object in the future to
when Russia -- I'm sorry?

Q I'mjust wondering how many questions -- | mean, maybe you should have
like an interview with him somewhere.

Go ahead.
Q Do you mind if | continue?
Q Go right ahead.

Q I'mjust wondering what the -- where the moral foundation comes from if
the United States objects in the future to an action being taken by China or
Russia along these same lines.

MR. CARNEY: Well, | reject the comparison, but | would simply say that, as |
said just now, that this President, this administration takes very seriously the
decisions that are involved in the effort to disrupt, dismantle and defeat al
Qaeda. But this President is absolutely committed to that objective. As
Commander-in-Chief, as President, protection of the United States, protection
of American citizens, protection of our allies and our interests are a high
priority -- the highest. And that will be the case as long as he’s in office.

Kristen.

Q Jay, has the killing of al-Libi complicated efforts to press Pakistan to open
its supply routes?

MR. CARNEY: Again, Kristen, as | think | just noted, | can only discuss the
fact that we have confirmation of his death. | can't get into location or
circumstances. And | would simply say that we have an important relationship

https://www.whitehouse.gov/the-press-office/2012/06/05/press-briefing-press-secretary-jay-... 8/4/2015



Case 17-157, Document 29, 04/21/2017, 2017106, Page127 of 207

A-416

Press Briefing by Press Secretary Jay Carney, Secretary of Education Arne Duncan, an... Page 18 of 30
Case 1:15-cv-01954-CM Document 34-20 Filed 08/28/15 Page 19 of 31

with Pakistan that we endeavor to work on every day because it is in our
national security interest to do so.

Q To ask it in another way -- obviously this was a big topic of conversation
during the NATO Summit -- has the administration made progress since NATO
toward getting Pakistan to reopen the routes?

MR. CARNEY: | don't have an update for you on that. Both, obviously this
administration and the government of Pakistan are committed to resolving that
issue. We believe that it will be resolved, but | have no specific updates for
you on that.

Q So are talks ongoing?

MR. CARNEY: Again, | don't have specific information about discussions on
that issue. Obviously, we have regular contacts and consultations with the
Pakistanis.

Move around a little bit. Yes.

Q Jay, as you know, yesterday was third-year anniversary of speech that the
President gave in Cairo. In that speech he made some promises concerning
Iraq, Iran, Afghanistan, the Middle East peace process, of course, about
changing the American image in the Muslim world. Now three years later, do
you think that the President has kept these promises? And how does this
administration read or see his speech after bearing in mind the events of Arab
Spring?

MR. CARNEY: | would say again without going through in detail the
President’s speech, that, yes, the President has kept the commitments that he
made there. He’s been, | think, very transparent and clear about what his
objectives are, about what the interests of the United States are, who our foes
are and who they are not.

He, as | think you’ve seen throughout the Arab Spring, has very carefully made
clear the United States sides with the democratic desires and aspirations of
the people of the region. And while each country is different, and the process
by which each country engages in a democratic transformation has been and
will be different, our commitment to that democratic future is strong and will
continue to be so.
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The President has also committed, as I've just been discussing with Jake, to
making sure that our military operations in a place like Afghanistan have a very
clear objective. When he took office in January of 2009, you could ask 10
members of the United States military -- or the previous administration what
our objective in Afghanistan was and you would get 10 different answers
because it was so unclear. And that was highly unacceptable to President
Obama, and he made sure that he thoroughly reviewed the situation in
Afghanistan, thoroughly reviewed our policy objectives, our resources, and put
in place a policy with a very specific goal and the resources necessary to fulfill
it. And | think that has contributed to a clarity about U.S. interests and U.S.
objectives.

Ed.

Q Jay, on the economy, former President Clinton last night at one of the
fundraisers said that if you look at history, an economic recovery takes five to
10 years, and if there was a housing collapse --

MR. CARNEY: After a financial crisis.

Q Yes. Did I not say that?

MR. CARNEY: You said an economic recovery.

Q Well, but after a --

MR. CARNEY: | think there’s a distinction between the types of --
Q After a downturn, it takes five to 10 years.

MR. CARNEY: Well, again, | think it's more specific than just a downturn.
Some shallow recessions take less time to recover from. When you suffer
from a financial crisis that precipitates the worst recession since the Great
Depression, the hole is quite deep. | think there are important distinctions to
be made.

Q Okay. And another distinction he made was that when there’s a housing
collapse, as there was in this case, it usually takes longer and can take up to
10 years to turn it around. Does the President -- do you agree with that
timetable?

MR. CARNEY: Well, | think that the President has made clear -- President
Obama has made clear from the very beginning that we did not get into the
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mess that was the Great Recession, the worst recession since the Great
Depression, overnight. It took a number of years of flawed policy decisions, of
an absence of appropriate oversight and regulation, of unfortunate risky
behavior in our financial markets to precipitate the economic free fall that we
all experienced in 2008 and 2009. And it will take a long time for us to get out
of the hole that that created.

What he has also said is that working with Congress and other folks, he has
presided over a situation where that severe economic decline was halted and
reversed; a situation where almost 9 percent shrinkage in our GDP has now
turned around to the point where we’ve seen two and a half years of economic
growth, positive GDP; a situation where we were losing 750,000 jobs per
month, to now a situation where even though growth in jobs has not been
satisfying, has not been enough, it has created 4.3 million private sector jobs.

We have more work to do. There is no question. | think that's what President
Clinton was speaking to and certainly what President Obama talks about all
the time.

Q And so it may take up to 10 years? Do you agree with --

MR. CARNEY: Again, I’'m not an economist, and | think we all believe that we
need to do everything we can to bring about the day when the 8 million jobs
that were lost as a result of that recession are recovered, and that we are in a
situation where not only are we back to where we were before, but we are
stronger economically. We have a foundation economically upon which to
build in the 21st century that doesn't rely on financial bubbles or housing
bubbles or .com bubbles, but relies on strength in our manufacturing sector,
strength in education, strength in innovation and strength throughout the
country economically.

Q Last thing. President Clinton also said, “Remember me, I’'m the only guy
that gave you four surplus budgets out of the eight | sent.” Is it awkward for
President Obama to hear President Clinton say that when he has not had
surpluses?

MR. CARNEY: Ed, that is a profoundly interesting question that you would
phrase -- (laughter.) The point that President Clinton was making, and |
concede that he makes it well, but | will attempt on my own to make it, is that
when he was in office, he inherited a deficit. After eight years in office, he
presided over a number of years of surpluses and turned over to his successor
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an economic circumstance, which was judged by the CBO and everyone else,
to be one that would produce surpluses as “far as the eye could see.” Eight
years later, when President Obama took office, handed the Oval Office by his
predecessor, a Republican President, we had the largest deficits in history up
to that time. Something happened in those eight years, and it was not fiscal
responsibility. And that is unfortunate.

We had a situation in eight years where record surpluses were turned into
record deficits. So claims by those who supported the policies that led to
record deficits that they are the bastions of fiscal conservatism do not meet the
laugh test. It’s just not borne out by the facts.

We need to work together. This is not about one side being better than the
other, and | think that's -- is it important to bring it back to this. What was a
fact under President Clinton is that he had contentious relations with a
Republican Congress, but in the end, he had Republicans in Congress who
were willing to work with him to help bring about those surpluses -- albeit in
economic times that were not nearly as strained as we’ve experienced in the
last few years -- but still, it takes bipartisan cooperation. And unfortunately, we
have not seen enough of that in the last several years.

But hope springs eternal and this President is committed to putting forward the
kinds of proposals that address the weak spots in our economy. | mean, look
at where we still have weaknesses in our economy -- in construction, in state
and local employment, especially in education. These are areas where the
President has put forward specific proposals that would boost employment and
boost economic growth; the kinds of proposals that should, | think, earn
bipartisan support.

The American Jobs Act, a portion of which was passed by this Congress -- the
extension of the payroll tax cut and the extension of unemployment insurance
-- had within it elements that Republicans in Congress refused to vote for, that
outside economists said at the time would create more than a million jobs. So
Republicans in Congress left a million jobs on the table, unfortunately,
because they didn’t want to ask oil and gas companies to give up subsidies
despite record profits. They didn’t want to ask others to give up tax breaks and
loopholes that would have allowed for the funding of those initiatives that
would have taken those million jobs off the table and put teachers back into the
classroom and construction workers back on the job. The employment picture
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would look a little different today had they chosen otherwise. And those
proposals remain on the table and available for action.

Alexis.

Q Jay, you mentioned unemployment insurance. Can you just clarify, what
is the President’s message to the millions of people who have been
unemployed for six months or longer about their worries that unemployment
insurance will trigger off? |s the President going to fight to extend that?

MR. CARNEY: Look, the President fought very hard and faced quite
remarkable resistance to extending unemployment insurance in December and
again in February, | believe it was. The fact is we need to take a number of
steps to strengthen the economy and create an environment where more jobs
are being created by the economy. And that is what’s needed right now.

| don’t have anything specific for you on new proposals or along the lines that
you suggest. But this is not calculus, it's just math. We know what we can do
to improve the employment picture and improve the growth picture. We've
been studying these issues quite a bit -- and you have, too -- for a number of
months and years now. And action can and should be taken so that the
American people feel that Washington is addressing their highest priority.

Q Can | follow up on that? If the President were, by some miracle, to
succeed in getting some of these initiatives through, is he concerned that
adding to the deficit would bring the debt ceiling closer, not push it farther out?

MR. CARNEY: You're aware that of course the American Jobs Act was paid
for entirely. Again, there's -- but you have to make choices. And that was the
debate we had and that's the debate we're continuing to have.

You're right. If you don't want to ask oil and gas companies to give up their
subsidies, you don't want to ask corporate jet owners to give up their
subsidies, if you don't want to ask the wealthiest Americans who have enjoyed
a pretty good run in the past 10 years or so to pay a little bit more, then it's
harder to pay for these initiatives that would put, in the case of the remaining
elements of the American Jobs Act, more than a million people to work.

But that's what governing is all about. You got to make these choices. The
President is clear about the choice he thinks ought to be made.
Overwhelmingly, the American people tend to support those initiatives. And,
hopefully, Congress will act. There's pressure on them, too, to demonstrate to
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their constituents that they're not just sitting on their hands and hoping the
economy doesn't get better because it will improve their prospects in
November.

I mean, | don't think their constituents think that's generally a responsible
approach. So, hopefully, there will be pressure on them to do something and
to demonstrate they did something to help the economy.

Leslie, and then Norah.

Q Jay, could you just discuss the CBO report that was out today that has
some pretty grim numbers? Republicans are seizing on it, suggesting that it's
proof that the President is not taking the country on the right path. And what is
he going to do with his negotiations later this year?

MR. CARNEY: Well, look, | think what the CBO report demonstrates is that we
need to take sensible measures to deal with our medium- and long-term deficit
and debt challenges.

Again, this is arithmetic, not calculus. We know what we have to do. There
has been a great deal of ink spilled on the various options available to us.
There is either an option that says dealing with our deficits and debt, the
responsibility for that should be borne entirely almost by the middle class and
seniors and folks who depend on programs like Medicaid, or it should be borne
evenly in a balanced way, which is what the President believes. That
approach has been endorsed not just by this administration, not just by
Democrats in Congress, but by every bipartisan commission of any credibility
that's looked at this issue.

The holdouts, thus far, have been elected members of the Republican Party in
Congress -- not all of them, but most of them. Hopefully, that will change, too.
There are occasionally glimmers of hope on the horizon with regards to
recognition of the need to take a balanced approach to our deficit and debt
challenges.

Look, this is a responsibility that everyone needs to take and to bear, dealing
with our deficit and debt -- and going back to my answer to Ed's question about
the fact that this President, in the midst of a cataclysmic economic decline,
was also, in addition to the keys of the building, handed the largest deficit thus
far in history. Plus, the need to take dramatic steps to prevent a depression,
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dramatic steps that were seen almost across the board as including the need
for a program like the Recovery Act.

So he also took steps like saving the automobile industry that was not popular
at the time, but has gained more and more adherence in retrospect as every
week passes, because it's been the right thing to do so obviously when we see
the numbers coming out of Detroit. These are tough calls and tough
decisions. And there's no question that they created a situation where we
need to take action on our deficit and debt, and we need to do it in a balanced
way.

Norah.

Q I'm going to return to the eurozone crisis affecting the U.S. economy.
Does the President believe June is the month that European leaders have to
get something done?

MR. CARNEY: | haven't heard him give a date or a month. | think, as I just
said when discussing this earlier, we have noted that European leaders,
European officials, seem to be acting with a sense of urgency. And we
anticipate and hope that there will be expedited action in the weeks ahead, in
the run-up to the G20. But | don't have a deadline to provide to you.

| think Europeans are fully aware of the situation that they find themselves in.
And they understand that, | think, as you would expect, what the options are
and what steps are available to them that would help stabilize the situation,
stabilize the banking sector, and help them emerge from this crisis.

Q The Treasury Department said today that finance ministers from the G7
countries, along with the Central Bank, the President is having an emergency
conference call. What's the emergency conference call about?

MR. CARNEY: Well, | mentioned that when | was answering questions on
Europe, that today, the G7 ministers and governors did meet via
teleconference and reviewed developments in the global economy and
financial markets, and the policy response under consideration, including the
progress towards financial and fiscal union in Europe.

| think there's no mystery to the fact that, as | have said, that there's a need to
act with some urgency. Europeans have it very much within their capacity to
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deal with this situation. And we have provided consistent advice and counsel
based on our experience on how to deal with this, and we'll continue to do so.

Q How worried is the President about the crisis?

MR. CARNEY: I think he is very clear that he recognizes, as | said earlier, that
Europe is a very important trading partner to the United States, and troubles in
the European economies have an impact on the American economy. Because
of that relationship, our financial systems are very integrated and trouble in the
European financial sector can have an impact on the American economy. This
is the headwind that the President has talked about in the past.

Now, that’s why we need to take the steps that we can take, that we can
control entirely here in Washington to insulate the American economy, to
insulate the American people from these kinds of challenges posed by Europe
and elsewhere.

Q And you mentioned he was closely engaged. If he was talking with other
world leaders and Presidents, you would read out those calls, correct?

MR. CARNEY: Not necessarily. | think you might expect that he has
conversations that we don’t always tell you about. I'm not trying to be sly
here. | would just say it certainly is the case and has been the case as long as
I've been Press Secretary that the President has conversations that we don’t
read out to you either with American business leaders or members of
Congress or foreign leaders or others. So we don’t read out every
conversation the President has.

Q Jay, what are your expectations for the upcoming “Friends of Syria” -- the
next phase of that “Friends of Syria” process?

MR. CARNEY: It's part of a concerted effort to unify the international
community around the notion that there needs to be a political transition in
Syria to help the opposition in Syria to organize itself and to bring diplomatic
pressure to bear on the Assad regime as well as pressure through sanctions
and other means to help facilitate that transition.

And that includes -- and Secretary of State Clinton has been very clear about
this as have others -- that includes working with other members of the United
Nations Security Council, in particular Russia, on the need to take steps to
bring about political transition in Syria, take steps to prevent Assad from
continuing to brutally assault his own people -- because there is not a whole lot
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of time available to the international community before that situation, at least
potentially, devolves into a sectarian civil war, a situation that could spill
beyond the Syrian borders and could involve other countries in the region.

And that obviously is profoundly not in the interest of the Syrian people, but it's
not in the interest of countries of the region. It's not in the interest of any
member of the United Nations Security Council. So that’'s why we need to
work collectively to ensure that that does not transpire.

Q Are you ready to say this is the last such meeting before it devolves into
that?

MR. CARNEY: No, I'm not going to draw any lines in the sand. | simply will
make the point that there is a need to act urgently because the situation in
Syria demands it.

Q Is the President monitoring the recall election in Wisconsin? And if
Governor Walker isn’t recalled, what do you think that says about the mood of
the country?

MR. CARNEY: I'm sure the President -- | know the President is aware of the
recall election. | think he’s got some other responsibilities, so | don’t -- | know
that he’s not following it minute by minute, but he’s aware of it. You know that
he tweeted about it earlier and stands with the Democratic candidate, Mayor
Barrett, in this race.

| would simply say -- not speaking for him, because | haven't had this
conversation with him -- but noting what others have noted in your profession
and elsewhere, that a race where one side is outspending the other by a ratio
of at least 8 to 1 probably won't tell us much about a future race.

Q And it looks like the highway bill conference is about to collapse. Is the
President prepared to make calls, invite members of Congress in? Because
obviously both Republicans and Democrats want to --

MR. CARNEY: Well, the President is prepared to make the case that we need
to take action on the surface transportation bill, on investments in
infrastructure, precisely because this is an area that has been identified,
rightly, as a soft spot in our economy; an area where we can take steps to help
improve economic growth and job creation, the construction industry.
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So | don't have a specific action plan to read out to you. But it really is vital
that Congress get its act together and pass some of these important pieces of
legislation that have -- in the case of surface transportation and in the case of
the aforementioned student loan rate legislation and a host of others -- have
enjoyed bipartisan support in the past. And there is no reason why they
should not enjoy that bipartisan support today and in the future.

Q So we can expect him to get personal --

MR. CARNEY: Again, | don't have an action plan to provide to you, but it is
essential that Congress do its job.

Q Yesterday -- or last night, President Clinton said that the GOP and Mitt
Romney had adopted Europe's policies. | was wondering if the President --
excuse me, President Obama agrees with that statement?

MR. CARNEY: Well, | haven't had that conversation with President Obama. |
think others have made the observation that austerity alone is not -- at least
not the right prescription for and was not the right prescription for our
economy. We're not in a position and do not want to lecture other nations
about the steps they should take. We can provide counsel and advice based
on our experience.

And we are certainly not satisfied with the pace of the recovery thus far, the
pace of job creation thus far. But there has been economic growth and there
has been significant job creation -- 4.3 million jobs in the last 27 months here
in the United States. And that is in no small measure. In fact, it is completely
because of the initiatives that were taken to help stop the bleeding, in terms of
the cataclysmic economic decline that greeted this President when he took
office, and reverse it and to create a situation where the economy began to
grow again, where employers began to hire again, and in some sectors of the
economy like manufacturing and the auto industry, where the economy really
began to rebound in significant ways. It has been uneven and it is far from
complete, but it is a picture of a response to a financial and economic crisis
that | think bears review.

Dave.

Q Yes, on the student loan issue, Secretary Duncan said just moments ago
that he didn't want to negotiate from the lectern, but that if Republicans offered
serious proposals, the White House would engage those serious proposals.
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Just generally speaking, the Republicans have offered proposals. Does the
White House believe they're serious? And if so, are you willing to engage?

MR. CARNEY: Again, I'm not going to negotiate the particulars here. | would
note -- look, | share Secretary Duncan's optimism about the fact that this will
be resolved. Despite the Speaker referring to it as a phony issue, we think
there are signs that Republicans understand that it would be a terrible thing for
the 7.4 million Americans who would be affected if these loan rates were
allowed to double. And, therefore, they will take the necessary action. I'm not
going to get into the nitty-gritty here of negotiating --

Q What's the next step for the White House involvement in this?

MR. CARNEY: Well, we'll continue to work with Congress and with the leaders
on this issue to get it resolved. But | don't have specific elements of what that
final outcome will look like for you.

Ari.

Q The White House has said for several years -- a few years, at least -- that
the health care law cannot stand without the individual mandate. |s that still
your position?

MR. CARNEY: Well, | would simply say that, obviously, the individual
mandate is a hugely important component to the Affordable Care Act, because
it is what allows for, in many ways, coverage of those with preexisting
conditions and others who might otherwise not be able to get insurance were
the mandate not in place.

So | think it is profoundly important, as it was, say, in Massachusetts and has
been in its implementation in Massachusetts. I'm sure that's why Republicans
in Massachusetts, and even at the Heritage Foundation, thought it was a good
idea when they came up with it. But I'm not going to game out for you what -- |
know where you're headed -- what a Supreme Court decision would look like if
it were to come out this way or that way. The President believes, | believe, |
think a lot of lawyers believe, who have studied the precedent here with
regards to the Commerce Clause, that the Affordable Care Act is very much
constitutional. But it's up to the Supreme Court to render its judgment.

Q But do you still believe that functionally, as a matter of policy, the law --
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MR. CARNEY: | have no change in what my predecessor or others have said
about that. But, again, the question is based on an assumption about a
decision that the Supreme Court has not made.

Q Jay, earlier you said that the servicemembers who were in Afghanistan --
the conflict there is simpler because of the Obama administration. Do drone
strikes make it less simple to the American people to understand, when these
are secret and often done without really understanding --

MR. CARNEY: Again, you're trying to get me to talk about things that | can't
talk about from the podium.

Q I'm asking you --

MR. CARNEY: But | will simply say that the American people very much
support the idea that our efforts in Afghanistan, efforts that put the lives of
American men and women in uniform at risk -- as well as the lives of our
civilian personnel in Afghanistan at risk -- should be focused primarily on
disrupting, dismantling and defeating al Qaeda. That is the policy objective
that the President put into place and it's the right one. And it is the reason why
we went to Afghanistan in the first place.

Q Do they support it if it's secret?

MR. CARNEY: Again, | think you're conflating a bunch of things here that |
would love to tease them apart for you, and I'm happy to do that at another
time. But | think the President's policy objective of defeating al Qaeda is one
that does have the support of the American people.

Q One more, Jay. On the transit of Venus, is the President expecting to
spend any time today looking at the transit of Venus? (Laughter.) He is a
nerdy guy.

MR. EARNEST: It's cloudy.

MR. CARNEY: My colleague says it’s clouding up out there. | wasn't even
aware of it. I'm so focused on making sure | have the answers to your
questions, | knew nothing about the transit of Venus.

Okay, last one. Thank you. That was it. Thanks, guys. My audience is
leaving. (Laughter.)
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Resolution 6-Month Report

Dear Mr. Speaker: (Dear Mr. President:)

| am providing this supplemental consolidated report, prepared by my
Administration and consistent with the War Powers Resolution (Public
Law 93-148), as part of my efforts to keep the Congress informed about
deployments of U.S. Armed Forces equipped for combat.

MILITARY OPERATIONS AGAINST AL-QA'IDA, THE TALIBAN, AND
ASSOCIATED FORCES AND IN SUPPORT OF RELATED U.S.
COUNTERTERRORISM (CT) OBJECTIVES

Since October 7, 2001, the United States has conducted combat
operations in Afghanistan against al-Qa’ida terrorists, their Taliban
supporters, and associated forces. In support of these and other overseas
operations, the United States has deployed combat equipped forces to a
number of locations in the U.S. Central, Pacific, European, Southern, and
Africa Command areas of operation. Previously such operations and
deployments have been reported, consistent with Public Law 107-40 and
the War Powers Resolution, and operations and deployments remain
ongoing. These operations, which the United States has carried out with
the assistance of numerous international partners, have degraded al-
Qa'ida's capabilities and brought an end to the Taliban's leadership of
Afghanistan.

United States Armed Forces are now actively pursuing and engaging
remaining al-Qa'ida and Taliban fighters in Afghanistan. The total number
of U.S. forces in Afghanistan is approximately 90,000, of which more than
70,000 are assigned to the North Atlantic Treaty Organization (NATO)-
led International Security Assistance Force (ISAF) in Afghanistan. In
accordance with June 2011 Presidential guidance, the Department of
Defense remains on track to achieve a Force Management Level of 68,000
U.S. forces by the end of this summer. After that, reductions will continue
at a steady pace.

The U.N. Security Council most recently reaffirmed its authorization of
ISAF for a 12-month period until October 13, 2012, in U.N. Security Council
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Resolution 2011 (October 12, 2011). The mission of ISAF, under NATO
command and in

partnership with the Government of the Islamic Republic of Afghanistan,
is to prevent Afghanistan from once again becoming a safe haven for
international terrorists. Fifty nations, including the United States and all
28 NATO Allies, contribute forces to ISAF. These forces, including U.S.
"surge" forces deployed in late 2009 and 2010, broke Taliban momentum
and trained additional Afghan National Security Forces (ANSF). The ANSF
are now increasingly assuming responsibility for security on the timeline
committed to at the 2010 NATO Summit in Lisbon by the United States,
our NATO allies, ISAF partners, and the Government of Afghanistan.

United States Armed Forces are detaining in Afghanistan approximately
2,748 individuals under the Authcrization for the Use of Military Force
(Public Law 107-40) as informed by the laws of war. On March 9, 2012,
the United States signed a Memorandum of Understanding with the
Afghan government under which the United States is to transfer Afghan
nationals detained by U.S. forces in Afghanistan to the custody and
control of the Afghan government within 6 months. Efforts are underway
to accomplish such transfers in a safe and humane manner.

The combat-equipped forces, deployed since January 2002 to Naval Base,
Guantanamo Bay, Cuba, continue to conduct secure detention operations
for the approximately 169 detainees at Guantanamo Bay under Public Law
107-40 and consistent with principles of the law of war.

In furtherance of U.S. efforts against members of al-Qa'ida, the Taliban,
and associated forces, the United States continues to work with partners
around the globe, with a particular focus on the U.S. Central Command's
area of responsibility. In this context, the United States has deployed U.S.
combat-equipped forces to assist in enhancing the CT capabilities of our
friends and allies, including special operations and other forces for
sensitive operations in various locations around the world.

In Somalia, the U.S. military has worked to counter the terrorist threat
posed by al-Qa'ida and al-Qa'ida-associated elements of al-Shabaab. In a
limited number of cases, the U.S. military has taken direct action in
Somalia against members of al-Qa’'ida, including those who are also
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members of al-Shabaab, who are engaged in efforts to carry out terrorist

attacks against the United States and our interests.

The U.S. military has also been working closely with the Yemeni
government to operationally dismantle and ultimately eliminate the
terrorist threat posed by al-Qa'ida in the Arabian Peninsula (AQAP), the
most active and dangerous affiliate of al-Qa'ida today. Our joint efforts
have resulted in direct action against a limited number of AQAP
operatives and senior leaders in that country who posed a terrorist threat
to the United States and our interests.

The United States is committed to thwarting the efforts of al-Qa'ida and
its associated forces to carry out future acts of international terrorism,
and we have continued to work with our CT partners to disrupt and
degrade the capabilities of al-Qa’ida and its associated forces. As
necessary, in response to the terrorist threat, | will direct additional
measures against al-Qa'ida, the Taliban, and associated forces to protect

U.S. citizens and interests. It is not possible to know at this time the
precise scope or the duration of the deployments of U.S. Armed Forces
necessary to counter this terrorist threat to the United States. A classified
annex to this report provides further information.

MILITARY OPERATIONS IN IRAQ

The United States completed its responsible withdrawal of U.S. forces
from Irag in December 2011, in accordance with the 2008 Agreement
Between the United States of America and the Republic of Iraqg on the
Withdrawal of United States Forces from Iraq and the Organization of
Their Activities during Their Temporary Presence in Irag.

MILITARY OPERATIONS IN CENTRAL AFRICA

In October and November 2011, U.S. military personnel with appropriate
combat equipment deployed to Uganda to serve as advisors to regional
forces that are working to apprehend or remove Joseph Kony and other
senior Lord's Resistance Army (LRA) leaders from the battlefield, and to
protect local populations. The total number of U.S. military personnel
deployed for this mission, including those providing logistical and support
functions, is approximately 90. United States forces are working with
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select partner nation forces to enhance cooperation, information-sharing
and synchronization, operational planning, and overall effectiveness.
Elements of these U.S. forces have deployed to forward locations in the
LRA-affected areas of the Republic of South Sudan, the Democratic
Republic of the Congo, and the Central African Republic to enhance
regional efforts against the LRA. These forces, however, will not engage
LRA forces except in self-defense. It is in the U.S. national security interest
to help our regional par

tners in Africa to develop their capability to address threats to regional
peace and security, including the threat posed by the LRA. The United
States is pursuing a comprehensive strategy to help the governments and
people of this region in their efforts to end the threat posed by the LRA
and to address the impacts of the LRA's atrocities.

MARITIME INTERCEPTION OPERATIONS

As noted in previous reports, the United States remains prepared to
conduct maritime interception operations on the high seas in the areas of
responsibility of each of the geographic combatant commands. These
maritime operations are aimed at stopping the movement, arming, and
financing of certain international terrorist groups, and also include
operations aimed at stopping proliferation by sea of weapons of mass
destruction and related materials. Additional information is provided in
the classified annex.

HOSTAGE RESCUE OPERATIONS

As noted to you in my report of January 26, 2012, at my direction, on
January 24, 2012, U.S. Special Operations Forces conducted a successful
operation in Somalia to rescue Ms. Jessica Buchanan, a U.S. citizen who
had been kidnapped by individuals linked to Somali pirate groups and
financiers.

MILITARY OPERATIONS IN EGYPT

Approximately 693 military personnel are assigned to the U.S. contingent
of the Multinational Force and Observers, which have been present in
Egypt since 1981.
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U.S.-NATO OPERATIONS IN KOSOVO

The U.N. Security Council authorized Member States to establish a NATO-
led Kosovo Force (KFOR) in Resolution 1244 on June 10, 1999. The original
mission of KFOR was to monitor, verify, and, when necessary, enforce
compliance with the Military Technical Agreement between NATO and
the then-Federal Republic of Yugoslavia (now Serbia), while maintaining a
safe and secure environment. Today, KFOR deters renewed hostilities in
cooperation with local authorities, bilateral partners, and international
institutions. The principal military tasks of KFOR forces are to help
maintain a safe and secure environment and to ensure freedom of
movement throughout Kosovo.

Currently, 23 NATO Allies contribute to KFOR. Seven non-NATO countries
also participate. The United States contribution to KFOR is approximately
817 U.S. military personnel out of the total strength of approximately
6,401 personnel, which includes a temporarily deployed Operational
Reserve Force.

| have directed the participation of U.S. Armed Forces in all of these
operations pursuant to my constitutional and statutory authority as
Commander in Chief (including the authority to carry out Public Law 107-
40 and other statutes) and as Chief Executive, as well as my
constitutional and statutory authority to conduct the foreign relations of
the United States. Officials of my Administration and | communicate
regularly with the leadership and other Members of Congress with regard
to these deployments, and we will continue to do so.

BARACK OBAMA

vy B f@ o+ e =

HOME BRIEFING ROOM |SSUES THE ADMINISTRATION PARTICIPATE

En Espafiol  Accessibility Copyright Information  Privacy Policy  USA.gov
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NASSER AL-AULAQI, as personal
representative of the estate of ANWAR
AL-AULAQI, etal.,

Plaintiffs,

V.

LEON E. PANETTA, et al., in their
individual capacities,

Defendants.

No. 1:12-cv-01192 (RMC)

DEFENDANTS” MOTION TO DISMISS

Under Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6), Defendants Secretary

Leon Panetta, Admiral William McRaven, Lieutenant General Joseph Votel, and former CIA

Director David Petraeus—all current or former federal employees sued in their individual

capacities—hereby move this Court to dismiss Plaintiffs Nasser Al-Aulagi and Sarah Khan’s

complaint because this Court lacks subject matter jurisdiction over Plaintiffs’ claims, and

because Plaintiffs have failed to state a claim upon which relief may be granted. The grounds for

this motion are set forth in the accompanying memorandum of points and authorities. A

proposed order is attached.

Dated: December 14, 2012

Respectfully submitted,

STUART F. DELERY
Principal Deputy Assistant Attorney General
Civil Division

RUPA BHATTACHARYYA
Director, Torts Branch
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MARY HAMPTON MASON
Senior Trial Counsel
D.C. Bar No. 427461

/s/ Paul E. Werner
PAUL E. WERNER
(MD Bar, under LCVR 83.2(e))
Trial Attorney
United States Department of Justice
Torts Branch, Civil Division
P.O. Box 7146, Ben Franklin Station
Washington, D.C. 20044
(202) 616-4152 (phone)
(202) 616-4314 (fax)
E-mail: Paul. Werner@usdoj.gov

Attorneys for Defendants
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NASSER AL-AULAQI, as personal
representative of the estate of ANWAR
AL-AULAQI, etal.,

Plaintiffs, No. 1:12-cv-01192 (RMC)

V.

LEON E. PANETTA, et al., in their
individual capacities,

Defendants.

MEMORANDUM OF SUPPORTING POINTS AND AUTHORITIES

STUART F. DELERY
Principal Deputy Assistant Attorney General
Civil Division

RUPA BHATTACHARYYA
Director, Torts Branch

MARY HAMPTON MASON
Senior Trial Counsel
D.C. Bar No. 427461

PAUL E. WERNER

Trial Attorney

MD Bar under LCVR 83.2(e)

United States Department of Justice
Torts Branch, Civil Division

P.O. Box 7146, Ben Franklin Station
Washington, D.C. 20044

(202) 616-4152 (phone)

(202) 616-4314 (fax)

E-mail: Paul.Werner@usdoj.gov

Attorneys for Defendants
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INTRODUCTION

Plaintiffs Nasser Al-Aulagi and Sarah Khan, purportedly as representatives of the estates
of three U.S. citizens killed in Yemen, ask this Court to impose personal liability on Defendants,
including the Secretary of Defense and the former Director of the Central Intelligence Agency,
based on the Executive Branch’s alleged conduct of military and counterterrorism operations
against an elusive and hostile enemy abroad in the course of an ongoing, congressionally
authorized armed conflict with al-Qa’ida and associated forces. Particularly, Plaintiffs seek
damages from individual government officials for allegedly authorizing and directing missile
strikes that they contend resulted in these citizens’ deaths abroad.

But courts repeatedly have recognized that the political branches, with few exceptions,
have both the responsibility for—and the oversight of—the defense of the Nation and the
conduct of armed conflict abroad. The Judiciary rarely interferes in such arenas. In this case,
Plaintiffs ask this Court to take the extraordinary step of substituting its own judgment for that of
the Executive. They further ask this Court to create a novel damages remedy, despite the fact
that—based on Plaintiffs’ own complaint—their claims are rife with separation-of-powers,
national defense, military, intelligence, and diplomatic concerns. Judicial restraint is particularly
appropriate here, where Plaintiffs seek non-statutory damages from the personal resources of
some of the highest officials in the U.S. defense and intelligence communities. Under these
weighty circumstances, this Court should follow the well-trodden path the Judiciary—and
particularly the D.C. Circuit—have taken in the past and should leave the issues raised by this
case to the political branches.

BACKGROUND

In the exercise of the United States’ inherent right to national self-defense, the U.S.



Case 17-157, Document 29, 04/21/2017, 2017106, Page163 of 207

A-452

Casell 1R2evd] PRREAM (D doomene iR e 128128175 Hrayppe 14606580

government has been engaged in an armed conflict against al-Qa’ida and associated forces since
2001. See Hamdan v. Rumsfeld, 548 U.S. 557, 630-31 (2006). Plaintiffs” allegations involve the
deaths of three individuals in Yemen, including Anwar Al-Aulagi, in that conflict. Anwar Al-
Aulagi was killed in Yemen in 2011. Compl. § 2. At the time of his death, Al-Aulagi was known
to be a leader of al-Qa’ida in the Arabian Peninsula (AQAP) and had been designated by the
U.S. Department of the Treasury as a Specially Designated Global Terrorist (SDGT). See
Designation of Anwar Al-Aulagi Pursuant to Executive Order 13224 and Global Terrorism
Sanctions Regulations, 31 C.F.R. Part 594, 75 Fed. Reg. 43,233-34 (publicly announced July 12,
2010) (SDGT Designation).*

AQAP is an organized armed group that is either part of, or an associated force of, al-
Qa’ida. See infra p. 20 & n.12. Anwar Al-Aulagi played “a key role in setting the strategic
direction for AQAP”; “recruited individuals to join AQAP”; “facilitated training” at AQAP
camps in Yemen; and “helped focus AQAP’s attention on planning attacks on U.S. interests.”
SDGT Designation. The SDGT Designation also identifies Al-Aulagi’s role in the plot to
detonate an explosive device aboard a U.S. airliner en route from Amsterdam to Detroit on
Christmas Day, 2009. Id. (reciting that Umar Abdulmutallab “received instructions” from Al-
Aulagi to detonate an explosive device “aboard a U.S. airplane over U.S. airspace” and then
“obtained the explosive device” he used in the attempted attack). Accord Gov.’s Sentencing
Mem. 12-15, United States v. Abdulmutallab, No. 2:10-cr-20005 (E.D. Mich. Feb. 19, 2012),
ECF No. 130. Al-Aulagi had called for “jihad against the West” and declared he “will never

surrender.” Al-Aulagi v. Obama, 727 F. Supp. 2d 1, 10-11 (D.D.C. 2010).

' This Court can take judicial notice of the United States’ published designation of Anwar Al-
Aulagi as an SDGT and of its asserted basis for that designation. See Covad Comms. Co. v. Bell
Atl. Corp., 407 F.3d 1220, 1222 (D.C. Cir. 2005).
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Plaintiffs Nasser Al-Aulaqgi and Sarah Khan filed this complaint as the purported
representatives of the estates of Anwar Al-Aulagi, Samir Khan, and Abdulrahman Al-Aulaqgi
(Anwar Al-Aulagi’s son), claiming decedents died in two separate “missile strikes” in Yemen.?
See Compl. 11 2-3, 10-11. Plaintiffs claim these alleged strikes were launched from remotely
piloted aircraft (RPAs)—commonly referred to as “drones.” 1d. The first alleged strike occurred
on September 30, 2011, and purportedly targeted “Anwar Al-Aulagi and his vehicle.” I1d. { 31.
Anwar Al-Aulagi and Samir Khan allegedly were killed by this strike. Id. The complaint does
not deny that Anwar Al-Aulagi was part of an enemy force, nor does it provide any hint that the
United States’ information regarding his activities was mistaken. The complaint nonetheless
maintains in conclusory fashion that Anwar Al-Aulagi did not pose a “concrete, specific, and
imminent threat” at the time of the strike. Id. { 34. Plaintiffs opine in similar conclusory fashion
that “means short of lethal force” were available that “could reasonably have been used to
neutralize any threat” he posed. 1d. § 24. The second alleged strike occurred on October 14,
2011, and purportedly targeted “lbraham al Banna, an Egyptian national.” Id. § 37. According to
the complaint, Abdulrahman Al-Aulagi died in this second alleged strike. Id.

Plaintiffs claim that the first alleged strike targeting Anwar Al-Aulagi occurred after he
had been placed on a purported “kill list” of the Central Intelligence Agency (CIA) and a
purported “kill list” of the Joint Special Operations Command (JSOC). The complaint alleges
that Secretary Leon Panetta, the former Director of the CIA and current Secretary of Defense,

“authorized the addition” of Anwar Al-Aulagi to the purported “kill list” of the CIA. Id. ] 12.

2 For purposes of this motion only, the Court should assume the truth of Plaintiffs’ factual
allegations, but not of any legal conclusions. See Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). In
filing this motion, however, Defendants make no suggestion as to the veracity of any of those
allegations or conclusions. Nor in filing this motion based on these assumed facts do the
Defendants—or the United States, which is not a party to this litigation but filed a statement of
interest concurrently with this motion—confirm or deny any of Plaintiffs” underlying allegations.

3
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Plaintiffs claim that Admiral William McRaven, the former commander of JSOC, *“authorized
the addition” of Anwar Al-Aulagi to the purported “kill list” of JSOC and that Secretary Panetta
“authorized” his “continued placement” on that list. 1d. § 12-13. The complaint avers that these
two Defendants—along with former CIA Director David Petraeus and current commander of
JSOC Lieutenant General Joseph Votel—"“authorized and directed” the two alleged strikes
“without taking legally required measures to avoid harm,” and that they “failed” to “take all
feasible measures to protect bystanders.” Id. 1 12-15, 35, 40.

Based on these allegations, Plaintiffs seek damages from Defendants individually under
the Fourth Amendment for the purportedly unreasonable seizure of decedents. Id.  42. They also
claim Defendants violated decedents’ Fifth Amendment due process rights. Id. { 41. Lastly, they
claim these alleged acts violated the Bill of Attainder Clause. Id. { 43.

This Court should dismiss the complaint on four independent grounds. First, Plaintiffs
have failed to demonstrate they have the capacity to sue. Second, their claims raise quintessential
political questions, and therefore this Court lacks jurisdiction to consider them. Third, under
governing precedent, special factors counsel against inferring a damages remedy in this novel
context. And fourth, Defendants are entitled to qualified immunity because Plaintiffs have failed
to allege the violation of any clearly established constitutional right.

ARGUMENT
l. Plaintiffs Have Failed To Demonstrate They Have the Capacity To Sue.

This Court should dismiss Plaintiffs’ complaint because they have not properly alleged
they have the capacity to sue. Under Federal Rule of Civil Procedure 17(b), the capacity to sue
for individuals acting as representatives of an estate is governed by the law of the state where the

court sits. Fed. R. Civ. P. 17(b)(3). Therefore, District of Columbia law applies.
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Plaintiffs fail to demonstrate they have complied with that law’s requirements to act as
personal representatives. Under D.C. law, a “personal representative” is a “person . . . who has
been appointed by the Court to administer the estate of a decedent.” D.C. Stat. Ann. § 20-101(j).
A lawsuit can be considered personal property for purposes of acting in a representative capacity.
See Estate of Manook v. Research Triangle Inst., 693 F. Supp. 2d 4, 17 (D.D.C. 2010) (citation
omitted). As none of the decedents was domiciled in the District, see Compl. 11 22, 29, 36,
Plaintiffs must qualify as “foreign personal representatives” of their estates. See In re Estate of
Monge, 841 A.2d 769, 773 (D.C. 2004).

Plaintiffs have failed to properly allege they qualify. Where a non-domiciliary’s estate
has property in the District, a foreign personal representative must “file with the Register a copy
of the appointment as personal representative” in another jurisdiction. D.C. Stat. Ann. § 20-
341(b); see In re Estate of Monge, 841 A.2d at 774. This suit may be considered such property.
See Estate of Manook, 693 F. Supp. 2d at 17. Accordingly, Plaintiffs are required to file their
appointments as personal representative with the Register of Wills in order to proceed with this
litigation. See D.C. Stat. Ann. § 20-101(m) (defining “Register” as “Register of Wills”); see also
Estate of Manook, 693 F. Supp. 2d at 17 (requiring plaintiff to submit to Register “Qassam
Sharie” documents issued by Iragi court to proceed as foreign personal representative of Iragi
decedent in litigation). Plaintiffs have failed to allege they complied with this requirement or to
demonstrate their legal capacity to sue on decedents’ behalf, and their allegations that they are
decedents’ personal representatives, see Compl. 11 10-11, are conclusory. Thus, the Court should
require Plaintiffs to demonstrate their capacity to sue and, if they fail to do so, dismiss their suit.
I. Plaintiffs’ Claims Raise Non-Justiciable Political Questions.

At the core of their claims, Plaintiffs ask this Court to pass judgment on the alleged
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conduct of Executive Branch officials in carrying out purported military and counterterrorism
operations abroad in exercising the Executive’s prerogative of national self-defense and in the
course of an armed conflict authorized by Congress. Such a request is a “quintessential source[]”
of non-justiciable political questions. Al-Aulagi, 727 F. Supp. 2d at 45 (citation omitted).

The Supreme Court has long recognized that certain questions, “in their nature political,”
are not fit for adjudication. Marbury v. Madison, 1 Cranch 137, 170 (1803). The “political
question doctrine” is “primarily a function of the separation of powers.” Baker v. Carr, 369 U.S.
186, 210-11 (1962). It is the “relationship between the judiciary and the coordinate branches of
Federal Government” that gives rise to a political question. Id. at 210. Such questions arise in
“controversies which revolve around policy choices and value determinations” that are
constitutionally committed to the Executive or Legislative Branches of our system of
government. Japan Whaling Ass’n v. Am. Cetacean Soc’y, 478 U.S. 221, 230 (1986).

In this case, the gravamen of Plaintiffs’ complaint is that U.S. officials unlawfully applied
the warmaking and national defense powers of the political branches to conduct alleged missile
strikes abroad against enemy forces engaged in an armed conflict against the United States—a
subject that, under governing precedent, squarely implicates the political question doctrine. See
El-Shifa Pharm. Indus. Co. v. United States, 607 F.3d 836, 841, 845 (D.C. Cir. 2010) (en banc)
(dismissing on political question grounds tort action brought for U.S. missile strike in Sudan). To
evaluate whether a case raises political questions, it is important for a court to first “identify with
precision” the issues it is being asked to decide. Zivotofsky v. Clinton, 132 S. Ct. 1421, 1434
(2012) (Sotomayor, J., concurring). See also El-Shifa, 607 F.3d at 842 (“[T]he presence of a
political question . . . turns not on the nature of the government conduct under review but more

precisely on the question the plaintiff raises about the challenged action.”). Once the court
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identifies the issues presented, it considers whether any factors the Supreme Court identified in
Baker v. Carr apply.

In Baker, the Court listed six factors to consider in determining whether a suit presents
non-justiciable political questions. Courts should refrain from adjudicating suits raising issues
that (1) have a “textually demonstrable constitutional commitment” to the political branches; (2)
lack “judicially discoverable and manageable standards” for resolution; (3) require “an initial
policy determination of a kind clearly for nonjudicial discretion” for resolution; (4) require the
court to express “lack of the respect due coordinate branches of government” through their
resolution; (5) present “an unusual need for unquestioning adherence to a political decision
already made”; or (6) risk embarrassing the government through “multifarious pronouncements
by various departments on one question.” Baker, 369 U.S. at 217. The first two factors are the
“most important.” Harbury v. Hayden, 522 F.3d 413, 418 (D.C. Cir. 2008). However, to dismiss
a case on political question grounds, a court “need only conclude that one factor is present, not
all.” Schneider v. Kissinger, 412 F.3d 190, 194 (D.C. Cir. 2005).

Here, even assuming that Plaintiffs’ complaint properly identifies the issues that would
need to be decided to adjudicate their claims, those issues each implicate Baker factors. First, the
complaint as pled by Plaintiffs asks this Court to determine that Anwar Al-Aulagi did not pose a
“concrete, specific, and imminent threat of death or serious physical injury” (presumably to U.S.
citizens) at the time he was allegedly targeted by a missile strike while in Yemen. Compl. {1 24,
34. Second, the complaint asks this Court to determine that at the time of the alleged strike,
“means short of lethal force” were available—presumably to the federal officials allegedly
participating in any underlying decisions—which “could reasonably have been used to neutralize

any threat” that Anwar Al-Aulagi posed. Id. 1 34. Third, Plaintiffs contend that Defendants did
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not use “all feasible measures to protect bystanders” during alleged missile strikes on Anwar Al-
Aulagi and an Egyptian national in Yemen, thereby violating Samir Khan and Abdulrahman Al-
Aulagi’s Fourth and Fifth Amendment rights. Id. {{ 35, 40.3

Plaintiffs thus invite this Court to determine whether an individual in Yemen whom the
Executive Branch had already declared a leader of an organized armed enemy group, and a
foreign operative of that group, posed a sufficient threat to the United States and its citizens to
warrant the alleged use of missile strikes abroad within the context of an armed conflict and the
Executive’s national self-defense mission. Moreover, they ask this Court to pass judgment on the
Executive’s purported battlefield and operational decisions in that conflict—namely, to
determine whether lethal force was the most appropriate option available; if so, what sort of
lethal force to employ; and whether appropriate measures were taken to minimize collateral
damage. Each of these issues is a “quintessential source” of political questions.

A. Plaintiffs’ claims raise issues with a “textually demonstrable constitutional
commitment” to the political branches.

There is “no doubt that decision-making in the fields of foreign policy and national
security is textually committed to the political branches of government.” Schneider, 412 F.3d at
194. The issues raised by this complaint unquestionably involve the conduct of hostilities in
armed conflict, as well as national security, and foreign policy—matters which are
constitutionally committed to the Executive and the Legislature in the first instance and are
“rarely proper subjects for judicial intervention.” Haig v. Agee, 453 U.S. 280, 292 (1981)
(citations omitted).

First and foremost, Plaintiffs’ claims directly challenge the Executive’s alleged acts of

® In assessing the claims of Samir Khan and Abdulrahman Al-Aulagi, the complaint also
implicitly asks this Court to determine the magnitude of the threats posed by the alleged targets,
Anwar Al-Aulagi and Al-Banna—a necessary predicate to evaluating which protective
“measures” were “feasible” or “proportionat[e]” in any action against them.

8



Case 17-157, Document 29, 04/21/2017, 2017106, Pagel170 of 207

A-459

Casell 1R2evd]I PRREM (D doomene iR e 128123175 Hrayppe22306 580

warfighting and national self-defense abroad targeting members of an armed enemy group
against which the political branches have authorized the use of all necessary and appropriate
force. The United States is currently engaged in an armed conflict with al-Qa’ida and associated
forces. See Hamdan, 548 U.S. at 630-31 (holding that Common Avrticle 3 of the Geneva
Conventions—which applies in armed conflicts not of an international character—applies to the
conflict between the United States and al-Qa’ida and associated forces). The stated reasons for
the U.S. government’s designation of Anwar Al-Aulagi as an SDGT explain his role in that
conflict. See SDGT Designation. Particularly, Al-Aulagi was a leader of AQAP, which had
conducted numerous attacks on U.S. targets, and he had “taken on an increasingly operational
role” in that group, including preparing an individual to attack the United States by giving him
instructions “to detonate an explosive aboard a U.S. airplane over U.S. airspace.” Id. at 75 Fed.
Reg. 43,234. See also Unclassified Declaration in Support of Formal Claim of State Secrets
Privilege by James R. Clapper, Director of National Intelligence 1 13-15, Al-Aulagi v. Obama,
No. 1:10-cv-1469 (D.D.C. Sept. 25, 2010), ECF No. 15-2 (Clapper Decl.).* Any alleged missile
strikes targeting Al-Aulagi and Al-Banna, both members of AQAP, would have been taken in
furtherance of the Nation’s self-defense in an armed conflict with al-Qa’ida and associated
forces.”

The conduct of armed conflict is a matter with a “textually demonstrable constitutional

* As mentioned above, supra note 1, the Court can take judicial notice of “facts on the public
record” in considering a motion to dismiss. Covad Commc’ns Co., 407 F.3d at 1222. This Court
can properly take judicial notice both of the United States” SDGT designation, and of the stated
reasons that federal officials proffered regarding Al-Aulagi’s activities, even if Plaintiffs were to
dispute, as a factual matter, the actual extent of his terrorist involvement. See id.

® Al-Banna is “an Egyptian member of AQAP.” Gregory Johnsen, Signature Strikes in Yemen,
bigthink — Wagq al-Wagq (Apr. 19, 2012 2:45 PM), http:// bigthink.com/wag-al-wag/signature-
strikes-in-yemen?page=all. Plaintiffs refer to this article and therefore the Court can consider it
in a motion to dismiss. See Compl. 1 37; Vanover v. Hartman, 77 F. Supp. 2d 91, 98 (D.D.C.
1999), aff’d, 38 F. App’x 4 (D.C. Cir. 2002).



Case 17-157, Document 29, 04/21/2017, 2017106, Pagel71 of 207

A-460

Casell 1R2esvd1I PRREAM D doomene iR e 123123175 Hraypgpe22406 580

commitment” to the Executive and Legislative Branches. The President is “Commander in
Chief” of the United States Armed Forces. U.S. Const. art. 11, § 2. And the Constitution invests
Congress with the power to “provide for the Common Defence”; “declare War”; “raise and
support Armies”; “provide and maintain a Navy”; “make Rules for the Government and
Regulation of the land and naval Forces”; and “provide for calling forth the Militia to . . . repel
Invasions.” Id. art. I, § 8.

The en banc D.C. Circuit in EI-Shifa explicitly recognized that claims directly implicating
the political branches’ powers to use force abroad will often fall outside the Judiciary’s
competence. There, the court dismissed on political question grounds tort claims seeking
compensation for a U.S. missile strike against a factory in Sudan. In dismissing the claim, the
court was unequivocal: “Whether the circumstances warrant a military attack on a foreign target
is a ‘substantive political judgment[] entrusted expressly to the coordinate branches of
government.”” 607 F.3d at 845 (quoting Gilligan v. Morgan, 413 U.S. 1, 11 (1973)). Plaintiffs’
complaint asks this Court to make a similar judgment as to whether the circumstances warranted
the United States’ alleged conduct of missile strikes against targets located overseas.

Indeed, in Al-Aulagi v. Obama, Judge Bates of this Court found EI-Shifa dispositive on
facts that are materially identical to those here. There, plaintiff sought a preliminary injunction
that would forbid the use of force against Anwar Al-Aulagi unless certain conditions were met.
See Al-Aulaqi, 727 F. Supp. 2d at 12. Here, Plaintiffs base their claims on the alleged use of that
force. In dismissing the complaint in the earlier litigation, Judge Bates explained: “plaintiff asks
this Court to do exactly what the D.C. Circuit forbid in EI-Shifa—assess the merits of the
President’s (alleged) decision to launch an attack on a foreign target.” Id. at 47. The same logic

applies here, particularly given that Plaintiffs challenge not only the alleged attack on Anwar Al-

10
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Aulagi, but also the propriety of the alleged attack on Al-Banna, an Egyptian national. Cf.
Johnson v. Eisentrager, 339 U.S. 763, 789 (1950) (“Certainly it is not the function of the
Judiciary to entertain private litigation—even by a citizen—which challenges the legality, the
wisdom, or the propriety of the Commander-in-Chief in sending our armed forces abroad or to
any particular region.”).

In addition to the conduct of war and national self-defense, matters of foreign affairs—
which clearly are implicated in a case challenging alleged missile strikes against targets on
foreign soil, including a foreign national—also have a “textually demonstrable constitutional
commitment” to the political branches. Article Il of the Constitution states that the President
“shall have Power, by and with the Advice and Consent of the Senate, to make Treaties . . . [and]
appoint Ambassadors,” and also “shall receive Ambassadors and other public Ministers.” Id. art.
11, 88 2-3. Article I gives Congress the power to “regulate Commerce with foreign Nations” and
“To define and punish Piracies and Felonies committed on the high Seas, and Offences against
the Law of Nations.” Id. art. I, § 8.

It is little surprise, therefore, that courts have repeatedly declined to adjudicate cases
directly implicating those areas. See, e.g., Haig, 453 U.S. at 292 (“Matters intimately related to
foreign policy and national security are rarely proper subjects for judicial intervention.”
(citations omitted)); Chicago & So. Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 111
(1948) (“[T]he very nature of executive decisions as to foreign policy is political, not judicial.
Such decisions are wholly confided by our Constitution to the political departments of the
government, Executive and Legislative.”); Oetjen v. Cent. Leather Co., 246 U.S. 297, 302 (1918)
(“The conduct of foreign relations of our government is committed by the Constitution to the

executive and legislative—*the political’—departments of the government.”); El-Shifa, 607 F.3d
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at 841 (“Disputes involving foreign relations, such as the one before us, are ‘quintessential
sources of political questions.”” (internal citation omitted)); Schneider, 412 F.3d at 194 (noting
that there is “no doubt that decision-making in the fields of foreign policy and national security is
textually committed to the political branches” in dismissing tort claims on political question
grounds). Cf. Ludecke v. Watkins, 335 U.S. 160, 169 (1948) (“Whether and when it would be
open to this Court to find that a war though merely formally kept alive had in fact ended, is a
question too fraught with gravity even to be adequately formulated when not compelled.”).

That is not to say that every claim that “touches foreign relations,” Baker, 369 U.S. at
211, or involves national security necessarily implicates the political question doctrine. For
example, courts “have been willing to hear habeas petitions (from both U.S. citizens and aliens)”
that implicate national security and foreign relations. Al-Aulaqi, 727 F. Supp. 2d at 49 (citing
Boumediene v. Bush, 553 U.S. 723 (2008)). That is because “the Suspension Clause reflects a
textually demonstrable commitment of habeas corpus claims to the Judiciary.” Id. (quotation
marks omitted). But there “is no ‘constitutional commitment to the courts for review of a military
decision to launch a missile at a foreign target.”” Id. at 50 (quoting El-Shifa, 607 F.3d at 849).
Such matters “are textually committed not to the Judiciary, but to the political branches.” 1d.
Accordingly, the sorts of inquiries that would be triggered by any substantive examination of the
Plaintiffs” allegations squarely implicate issues with a “textually demonstrable constitutional
commitment” to the political branches, and the first Baker factor warrants dismissal.

B. Plaintiffs’ claims raise issues lacking judicially “manageable standards.”

Plaintiffs’ complaint also asks this Court to decide questions lacking “judicially
discoverable and manageable standards” for resolution. Baker, 369 U.S. at 217. To be clear,

Defendants do not suggest that there are no standards that would be applied to purported missile

12
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strikes on AQAP targets. To the contrary, the Attorney General has laid out some of the
principles underlying the Executive Branch’s exercise of its national self-defense prerogative
against a leader of al-Qa’ida or an associated force.® It is the notion of judicially crafted and
managed standards in the context of the issues raised by Plaintiffs” complaint that collides with
the separation of powers delineated in our Constitution.’

Plaintiffs challenge alleged decisions by the military and the CIA purportedly to carry out
missile strikes in Yemen—decisions that exceed the scope of the Judiciary’s expertise. See Reno
v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 490-91 (1999) (explaining that courts
are “ill equipped to determine the[] authenticity and utterly unable to assess the[] adequacy” of

the government’s “reasons for deeming nationals of a particular country a special threat”); see
also El-Shifa, 607 F.3d at 845 (citing Reno). The Supreme Court has acknowledged that with
respect to decisions involving military matters, “it is difficult to conceive of an area of
governmental activity in which the courts have less competence.” Gilligan, 413 U.S. at 10. See

also Waterman, 333 U.S. at 111 (noting that the Executive “has available intelligence services

whose reports neither are nor ought [sic] to be published to the world”); Schneider, 412 F.3d at

® See Attorney General Eric Holder Speaks at Northwestern University School of Law, Justice
News, Mar. 5, 2012, available at http://www.justice.gov/iso/opa/ag/speeches/2012/ag-speech-
1203051 html (last visited Dec. 4, 2012) (Holder Speech), at 3. Defendants’ political question
argument is raised under Rule 12(b)(1). See Gonzalez-Vera v. Kissinger, 449 F.3d 1260, 1262
(D.C. Cir. 2006). Thus, courts can consider matters outside of the pleadings in evaluating that
argument. See Coal. for Underground Expansion v. Mineta, 333 F.3d 193, 198 (D.C. Cir. 2003).

” Similarly, Defendants do not suggest that the Executive has unchecked power to conduct
purported missile strikes abroad, particularly against citizens. Indeed, the Legislative Branch has
been informed of strikes and has reviewed the authority to carry out such operations. See infra p.
20, n.14. Thus, refusal to adjudicate Plaintiffs’ claims in this unique context “does not leave the
executive power unbounded.” Schneider, 412 F.3d at 200. “If the executive in fact has exceeded
his appropriate role in the constitutional scheme, Congress enjoys a broad range of authorities
with which to exercise restraint and balance.” Id. In addition, checks and balances exist within
the Executive Branch itself.

13
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197 (finding non-justiciable claim challenging alleged CIA action because there were “no
justiciably discoverable and manageable standards for the resolution of such a claim™).

Litigating a case involving such alleged circumstances would be rife with problems of
manageability. In general, courts do not “sit in camera in order to be taken into executive
confidences.” Waterman, 333 U.S. at 111. Thus, in a case such as this, “[i]t would be intolerable
that courts, without the relevant information, should review and perhaps nullify actions of the
Executive taken on information properly held secret.” Id. Even if courts were privy to the
information the Executive receives from its military and intelligence advisors, they “are hardly
competent to evaluate it.” Holtzman v. Schlesinger, 484 F.2d 1307, 1310 (2d Cir. 1973) (denying
injunction to stop bombing of Cambodia). See also DaCosta v. Laird, 471 F.2d 1146, 1155 (2d
Cir. 1973) (“Judges, deficient in military knowledge, lacking vital information upon which to
assess the nature of battlefield decisions, and sitting thousands of miles from the field of action,
cannot reasonably or appropriately” evaluate the consequences of “a specific military
operation”).

These limitations of judicial capacity come into sharper focus when considering the
specific issues Plaintiffs contend this Court must address. As mentioned above, Plaintiffs claim
that, notwithstanding his “increasingly operational role” in AQAP, SDGT Designation, Anwar
Al-Aulagi was not a “concrete, specific, and imminent” threat to the United States at the time of
the purported strike and thus, his constitutional rights were allegedly violated. Even if Plaintiffs
have properly articulated the relevant standard, this Court would still need to define how
“concrete, specific, and imminent” the threat of an enemy belligerent must be—and how sure the
Executive must be that he met that standard—to justify action. This Court could not do so

without establishing novel judicial standards for use in evaluating such national self-defense

14



Case 17-157, Document 29, 04/21/2017, 2017106, Pagel76 of 207

A-465

Casell 1R2evd] PRREAM D doomene iR e 128123175 Hrayppe2Z906 580

decisions. See El-Shifa, 607 F.3d at 845 (noting the court could not evaluate the decision to
conduct a missile strike on foreign soil “without first fashioning out of whole cloth some
standard for when military action is justified™). Faced with that prospect in a similar context, the
en banc D.C. Circuit stated bluntly: “The judiciary lacks the capacity for such a task.” 1d. See
also El-Shifa Pharm. Indus. Co. v. United States, 378 F.3d 1346, 1367 n.6 (Fed. Cir. 2004) (“[I]t
would be difficult, if not extraordinary, for the federal courts to discover and announce the
threshold standard by which the United States government evaluates intelligence in making a
decision to commit military force in an effort to thwart an imminent terrorist attack on
Americans.”); Al-Aulagi, 727 F. Supp. 2d at 47.

Moreover, determining when a member of an enemy force is an appropriate target of a
purported missile strike cannot be addressed with a judicially manageable standard because the
assessment of whether an individual presents a sufficient threat to warrant such an action is itself
a political question. Cf. People’s Mojahedin Org. of Iran v. Dep’t of State, 182 F.3d 17 (D.C.
Cir. 1999) (“PMOQI”). In PMOI, the D.C. Circuit held that although courts could review other
aspects of the validity of the Secretary of State’s designation of a foreign entity as a terrorist
organization, they could not review the determination that such an entity “threatens the security
of United States nationals.” Id. at 23 (quoting 8 U.S.C. § 1189(a)(1)(C)). Such an issue was
“nonjusticiable.” Id. ® This Court should similarly decline to announce a standard to determine
whether the alleged targets posed a “concrete, specific, and imminent threat.” See Al-Aulaqi, 727

F. Supp. 2d at 47.°

& Defendants do not that suggest the particular threat standard applicable in PMOI would apply
here. Rather, the point is that the standard here, as pled by Plaintiffs, involves an inquiry that is
non-justiciable, as did the inquiry in PMOI.

® The precise question of whether Anwar Al-Aulagi posed a “concrete, specific, and imminent”
threat was the subject of the military and state secrets privilege invoked in Al-Aulagi v. Obama.
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The other two specific issues Plaintiffs contend this Court must resolve also lack
judicially manageable standards. Whether other “means short of lethal force” were available that
“could reasonably have been used” to counter “any” threat the alleged targets posed, Compl.
24, is not a question the Judiciary is suited to decide. Myriad military, intelligence, and foreign
policy considerations arise from the issue of whether less-than-lethal means were “reasonably”
available to counter a threat posed by a leader of AQAP in the course of this armed conflict.
Such a determination necessarily would require the Judiciary to weigh—in hindsight—the costs
and benefits of other possible options. For example, perhaps the United States could send ground
troops into Yemen to attempt to apprehend someone who, like Anwar Al-Aulagi, was a leader of
AQAP. But surely such an operation would present its own unique risks of harm to those troops,
collateral damage, and foreign policy consequences. It could also raise the possibility of U.S.
soldiers captured in foreign lands by hostile enemies—with significant humanitarian, diplomatic,
and military implications. These are but a few of the host of considerations that would have to be
balanced when determining whether “means short of lethal force” were “reasonably” available.
These considerations are “delicate, complex, and involve large elements of prophecy.”
Waterman, 333 U.S. at 111. They “should be undertaken only by those directly responsible to the
people whose welfare they advance or imperil.” 1d.

Whether, as Plaintiffs contend, other “feasible measures” were available “to protect
bystanders from harm” during the alleged strikes, Compl. {{ 31, 35, 40, also raises a host of

considerations most appropriately evaluated by the political branches. Determining which

See Clapper Decl. at 1 18 (asserting privilege over “information that relates to the terrorist threat
posed by Anwar al-Aulaqi, including information related to whether this threat may be
‘concrete,” ‘specific’ or ‘imminent’”). The United States, which is not a party to this suit, has
filed a statement of interest and has reserved its right to invoke the state secrets privilege in the
event this case proceeds beyond the motion-to-dismiss stage.
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“feasible measures” to protect bystanders are “legally required,” id., when missiles are allegedly
launched from RPAs at a leader of AQAP and at an AQAP operative abroad, requires an analysis
to which the Judiciary is ill-suited. Relevant factors could include what other assets were
available in the region at the time; where they were located; how long it would take to divert
them for an operation; whether the alleged target would have moved to another location by the
time those assets arrived; what risks would arise from removing those assets from their original
locations; what additional risks may arise to U.S. forces during the modified operation; and any
additional risks to civilians during the operation. And this list would only be the tip of the
iceberg. The courts, however, “lack the competence to assess the strategic decision to deploy
force or to create standards to determine whether the use of force was justified or well-founded.”
El-Shifa, 607 F.3d at 844. Moreover, the nature of intelligence-gathering at a given moment may
also be fluid—requiring action far more flexible than a judicial proceeding is equipped to reflect.
Indeed, a court case—which may take years to resolve—would not produce a manageable,
specific, and useful standard in this rapidly evolving context.™®

In short, there is a notable lack of “judicially manageable” standards necessary to litigate
Plaintiffs’ complaint. Accordingly, the second Baker factor applies and warrants dismissal.

C. Resolution of Plaintiffs’ claims requires an initial policy determination that
would show a “lack of the respect due” to the political branches.

The third and fourth Baker factors also warrant dismissal. The decision to use lethal force

involves policy choices—to be taken in light of fast-paced and evolving intelligence available

' Nor does the legal framework for domestic law-enforcement provide an appropriate guide. The
context of Plaintiffs’ claims—alleged missile strikes abroad against enemy targets in the course
of armed conflict—is wholly distinct. Cf. Lebron v. Rumsfeld, 670 F.3d 540, 554 (4th Cir. 2012)
(“The inquiries presaged by Padilla’s action are far removed from questions of probable cause or
deliberate indifference to medical treatment routinely confronted by district courts in suits under
42 U.S.C. 8 1983 or Bivens.” (citations omitted)), cert. denied, 132 S. Ct. 2751 (2012).
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regarding specific threats posed by armed terrorist organizations that operate outside the
constraints of the laws of war and hide amongst civilian populations—that are “of a kind clearly
for nonjudicial discretion.” Baker, 369 U.S. at 217. It requires balancing the risk of harm to our
Nation and the potential consequences of using force. Similarly, whether non-lethal means were
“reasonably” available requires “policy choices and value determinations.” Japan Whaling, 478
U.S. at 230. As detailed above, the risks to ground forces that may or may not be tolerable as a
possible non-lethal alternative to a purported missile strike clearly involve policy choices, as do
the foreign policy implications that making such an operational choice abroad might entail.

Any decision on the potential level of harm to innocent bystanders that may be tolerable
in the context of alleged missile strikes against enemy targets overseas in an armed conflict
undoubtedly raises policy choices for executive, not judicial, determination. As Plaintiffs
implicitly acknowledge, Compl. 1 35, 40, civilian casualties are a regrettable but ever-present
reality in armed conflict. The question is not whether such casualties will occur, but rather if they
do, what amount of risk of harm to bystanders would be consistent with an appropriate use of
force under the circumstances, based on principles that guide the Executive in an armed conflict.
Moreover, judicially crafted standards that are specific, particular, and applied to a given set of
facts may prevent or control the contours of future operations involving armed force overseas,
which could inhibit the Executive’s ability to carry out its national self-defense prerogative.
These issues all require “policy choices and value determinations” that are reserved for the
Executive. Japan Whaling, 478 U.S. at 230.

Deciding these issues in the context of this case would also fail to acknowledge the
distinct role and structure of judicial decision-making in relation to the political branches, and

would thus show a “lack of the respect due” to those branches, the fourth Baker factor. The
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Judiciary has “institutional limitations” when it comes to “strategic choices” involving national
security and foreign affairs. EI-Shifa, 607 F.3d at 843. Unlike the Executive, “the judiciary has
no covert agents, no intelligence sources, and no policy advisors.” Schneider, 412 F.3d at 196.
Moreover, the “complex subtle, and professional decisions as to the composition, training,
equipping, and control of a military force are essentially professional military judgments, subject
always to civilian control of the Legislative and Executive Branches.” Gilligan, 413 U.S. at 10.
“The ultimate responsibility for these decisions is appropriately vested in branches of the
government which are periodically subject to electoral accountability.” Id. Thus, “[i]t is not the
role of judges to second-guess, with the benefit of hindsight, another branch’s determination that
the interests of the United States call for military action.” EI-Shifa, 607 F.3d at 844.

The use of RPAs to combat the threat to this Nation’s security emanating from abroad
posed by al-Qa’ida and associated forces involves just such a considered policy choice. See
Robert Chesney, Text of John Brennan’s Speech on Drone Strikes Today at the Wilson Center
(RPA Speech), Lawfare (Apr. 30, 2012, 12:50 pm), http://www.lawfareblog.com/2012/04/
brennanspeech/ (“Targeted strikes are wise.”).™* A finding by a court that another method of
counterterrorism was more appropriate under the precise circumstances alleged—and in fact was
constitutionally required—would show a “lack of the respect due” to the Executive’s policy
choices regarding how to conduct a congressionally authorized armed conflict and its national
defense mission. See El-Shifa, 607 F.3d at 844; Ctr. for Nat’l Sec. Studies v. U.S. Dep’t of
Justice, 331 F.3d 918, 932 (D.C. Cir. 2003) (“It is not within the role of the courts to second-

guess executive judgments made in furtherance of that branch’s proper role.”).

1 Because Plaintiffs refer to the above speech and quote from it, see Compl. { 18, it can be
considered in deciding this motion to dismiss. See Vanover, 77 F. Supp. 2d at 99.
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As noted, here, in addition to its inherent national self-defense prerogative, the
Executive’s alleged conduct is consistent with an affirmative act of Congress—the Authorization
for Use of Military Force. See Pub. L. No. 107-40, 115 Stat. 224 (reprinted at 50 U.S.C. § 1541
note) (AUMPF). Judicial intervention in these matters would thus be particularly inappropriate,
given that the political branches have exercised their respective constitutional authorities to
protect national security in this arena. For example, Congress, through the AUMF, authorized the
Executive to use necessary and appropriate military force against al-Qa’ida and associated
forces.? Accordingly, as alleged, these strikes would be consistent with both law and policy.
Under such circumstances, the Executive’s actions are afforded the “strongest of presumptions
and the widest latitude of judicial interpretation.” Youngstown Sheet & Tube Co. v. Sawyer, 343
U.S. 579, 636 (1952) (Jackson, J., concurring).

Finding the alleged strikes unlawful would show a lack of respect not only to the
Executive, but also to Congress. Congress has had the opportunity to modify the AUMF or pass
legislation limiting the Executive’s ability to carry out such alleged strikes. Yet despite numerous
public statements by Executive Branch officials indicating that the AUMF provides legal
authority for targeted strikes against enemy forces beyond the battlefields of Afghanistan,*®

Congress has not modified the AUMF to preclude their use, nor has it passed any other law

12 Given public information regarding its relationship with al-Qa’ida, AQAP is either part of, or
an “associated force” of, al-Qa’ida and therefore falls within the AUMF’s ambit. Cf. Khan v.
Obama, 655 F.3d 20, 32-33 (D.C. Cir. 2011) (upholding detention under the AUMF of member
of “associated force” of al-Qa’ida); see Statement for Record, Senate Homeland Security and
Government Affairs Committee, “Nine Years After 9/11: Confronting the Terrorist Threat to the
Homeland,” September 22, 2010 at 2, 4-5 (statement of then-Director of the National
Counterterrorism Center Michael Leiter), attached as exhibit in Al-Aulagi, No. 10-cv-1469
(D.D.C. Sept. 25, 2010), ECF No. 15-4.

3 See, e.g., RPA Speech at 3; Holder Speech at 3. See also Harold Hongju Koh, The Obama
Administration and International Law, available at http://www.state.gov/s/l/releases/
remarks/139119.htm (last visited Dec. 6, 2012), at 8.
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limiting the Executive’s authority to conduct missile strikes of the type alleged here.**

Accordingly, a judicial finding that the alleged strikes were illegal would show a lack of
deference regarding policy choices made by the political branches. It would take the Judiciary
well beyond its traditional role and would thrust it into the realm of policymaking. See
Schneider, 412 F.3d at 197 (“To determine whether drastic measures should be taken in matters
of foreign policy and national security is not the stuff of adjudication, but of policymaking.”).
And it would upend the carefully balanced “relationship between the judiciary and the coordinate
branches of Federal Government,” Baker, 369 U.S. at 210, and violate the separation of powers
the Constitution enshrines.

In sum, at a minimum, the first four Baker factors apply. Plaintiffs’ complaint raises non-
justiciable political questions. Accordingly, this Court should dismiss this case.
I11.  Under Governing Precedent, Special Factors Preclude a Damages Remedy.

Even if this Court determines that Plaintiffs have the capacity to sue and their claims do
not raise non-justiciable political questions, the issues detailed above counsel against devising a
discretionary damages remedy not authorized by Congress in this highly sensitive context.

A. Plaintiffs’ claims raise separation-of-powers concerns, which counsel hesitation.

As a threshold matter, the separation-of-powers concerns detailed in the preceding
section apply with special force when considering whether to infer a new damages remedy in this

context at all. Indeed, the five federal courts of appeals—the D.C., Ninth, and Fourth Circuits,

¥ Not only have members of the Executive Branch made public statements regarding
counterterrorism operations carried out under the AUMF, but the Legislative Branch has been
explicitly notified of alleged missile strikes—and has not acted to preclude them. See Sen.
Dianne Feinstein, Letters: Sen. Feinstein on Drone Strikes, L.A. Times, May 17, 2012 (noting
that the Senate Intelligence Committee receives “key details” shortly after each strike; has held
twenty-eight oversight meetings to question “every aspect” of the targeting program, “including
legality”; and “has been satisfied with the results”™).
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the en banc Second Circuit, and most recently the en banc Seventh Circuit—to address whether
to infer civil damages actions against federal officials in novel separation-of-powers contexts
have unanimously declared: “No.”*®

In Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388
(1971), the Supreme Court inferred a damages remedy under the Fourth Amendment against
federal law enforcement agents operating domestically for an allegedly unlawful arrest of an
individual in his Brooklyn apartment. Id. at 389, 397. The Court did so only after noting that the
case “involves no special factors counseling hesitation in the absence of affirmative action by
Congress.” 1d. at 396. Since that decision, the Court has inferred a damages remedy in new
contexts only twice. See Carlson v. Green, 446 U.S. 14 (1980) (prisoner in federal prison); Davis
v. Passman, 442 U.S. 228 (1979) (employment discrimination). In the thirty-two years since
Carlson, the Court has “consistently refused to extend Bivens liability to any new context or new
category of defendants.” Corr. Servs. Corp. v. Malesko, 534 U.S. 61, 68 (2001).*

As this case law makes clear, a Bivens remedy is “not an automatic entitlement no matter

what other means there may be to vindicate a protected interest.” Wilkie, 551 U.S. at 550.

15 See Vance v. Rumsfeld, --F.3d--, 2012 WL 5416500, *3-8 (7th Cir. Nov. 7, 2012) (en banc);
Mirmehdi v. United States, 689 F.3d 975, 982-83 (9th Cir. 2012), cert. petition filed, No. 12-522
(U.S. Oct. 22, 2012); Doe v. Rumsfeld, 683 F.3d 390, 394-96 (D.C. Cir. 2012); Lebron, 670 F.3d
at 548-49; Arar v. Ashcroft, 585 F.3d 559, 575 (2d Cir. 2009) (en banc).

16 See Minneci v. Pollard, 132 S. Ct. 617, 620 (2012) (refusing to infer damages remedy against
private contractors working in federal prison); Wilkie v. Robbins, 551 U.S. 537, 560-62 (2007)
(refusing to infer damages remedy against federal employees who “push too hard” in performing
their duties); FDIC v. Meyer, 510 U.S. 471, 486 (1994) (refusing to infer damages remedy
against federal agencies); Schweiker v. Chilicky, 487 U.S. 412, 429 (1988) (refusing to infer
damages remedy for allegedly improper denial of social security benefits); United States v.
Stanley, 483 U.S. 669, 679-80 (1987) (refusing to infer damages remedy for former serviceman
against military and civilian personnel); Chappell v. Wallace, 462 U.S. 296, 301-02 (1983)
(refusing to infer damages remedy for servicemen against superiors); Bush v. Lucas, 462 U.S.
367, 390 (1983) (refusing to infer damages remedy for alleged First Amendment violation in
government personnel decision).
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Instead, judicial creation of such a remedy in a new context is a matter of discretion. See id.
(“[A] Bivens remedy is a subject of judgment.”). See also Wilson v. Libby, 535 F.3d 697, 704
(D.C. Cir. 2008) (“We have discretion in some circumstances to create a remedy against federal
officials for constitutional violations, but we must decline to exercise that discretion where
special factors counsel hesitation.” (quotation and citation omitted)). It may be undertaken only
after a court has both determined that no “alternative, existing process for protecting the interest”
is present, and made “a remedial determination that is appropriate for a common-law tribunal” to
decide whether to authorize “a new kind of federal litigation.” Wilkie, 551 U.S. at 550. In making
this determination, a court should pay “particular heed” to any “special factors counselling
hesitation.” Id. Moreover, implied causes of action like Bivens are “disfavored.” Igbal, 556 U.S.
at 675. See also Vance, 2012 WL 5416500 at *4 (“Whatever presumption in favor of a Bivens-
like remedy may once have existed has long since been abrogated.”). Accordingly, the threshold
for whether a special factor counsels hesitation in creating a damages remedy “is remarkably
low.” Arar, 585 F.3d at 574.

Given the Supreme Court’s refusal to extend Bivens into new contexts, the core
separation-of-powers concerns that demonstrate that Plaintiffs’ claims raise political questions
certainly counsel against inferring a remedy in this context. See Sanchez-Espinoza v. Reagan,
770 F.2d 202, 208 (D.C. Cir. 1985) (“Whether or not this is . . . a matter so entirely committed to
the care of the political branches as to preclude our considering the issue at all, we think it at
least requires the withholding of discretionary relief.”). Also, as explained above, whether
alleged missile strikes against enemy forces in foreign countries to counter threats from an armed
enemy abroad should be undertaken as a matter of policy involves weighing and appraising a

“host of considerations.” Bush, 462 U.S. at 380. In addition, allowing money damages suits
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against military officers for alleged actions taken on the battlefield would risk “fettering” field
commanders in their operations. Ali v. Rumsfeld, 649 F.3d 762, 773 (D.C. Cir. 2011). Thus, if
any remedy should be available here, it should be created by “those who write the laws, rather
than . . . those who interpret them.” Bush, 462 U.S. at 380."

Indeed, in the context presented here, “those who write the laws” have made a deliberate
choice not to create a judicially enforceable cause of action. Instead of providing a judicial
remedy for harms arising from combat activities abroad, Congress has funded Executive Branch
programs permitting military commanders to provide discretionary “humanitarian relief” in
active theaters of war. Pub. L. No. 108-106, 117 Stat. 1209, 1215 (2003).*® That Congress
forbade judicial relief for combat activities abroad and instead chose to provide certain
discretionary relief through the Executive strongly counsels hesitation in augmenting such
decisions by way of judicially implied remedies. See Vance, 2012 WL 5416500, at *7.

B. Plaintiffs’ claims raise additional special factors under D.C. Circuit precedent.

Aside from these over-arching separation-of-powers concerns, Plaintiffs’ claims directly
implicate four special factors under binding precedent: (1) national security; (2) the effectiveness

of the military; (3) the risk of disclosing classified information; and (4) foreign affairs. Any one

" To the extent Plaintiffs may attempt to rely on customary international law as support for their
individual-capacity damages claims, such an attempt must fail. The Constitution does not
perforce incorporate all customary international law. See United States v. Yunis, 924 F.2d 1086,
1091 (D.C. Cir. 1991) (“Our duty is to enforce the Constitution, laws, and treaties of the United
States, not to conform the law of the land to norms of customary international law.”). When
Congress has wanted to make claims for violations of customary international law actionable in
domestic courts, it has done so. See, e.g., 18 U.S.C. § 2441 (war crimes); 28 U.S.C. § 1350 (tort
claims); 10 U.S.C. § 821 (law of war).

8 The Military Claims Act, 10 U.S.C. § 2733, and the Foreign Claims Act, 10 U.S.C. § 2734, are
among other vehicles Congress has provided to offer compensation for injuries caused by the
military. Both provisions, however, allow for compensation through an administrative process,
not a judicial one. See 10 U.S.C. 88 2733(a), 2734(a). More importantly, both preclude
compensation for injuries resulting from combat. See id.
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would warrant denying a judge-made constitutional tort remedy in this novel context. Together,
they are overwhelming.

First, the D.C. Circuit has repeatedly held that where claims directly implicate matters
involving national security and particularly war powers, special factors counsel hesitation. See
Doe, 683 F.3d at 394-95 (discussing the “strength of the special factors of military and national
security” in refusing to infer remedy for citizen detained by military in Iraqg); Ali, 649 F.3d at 773
(explaining that “the danger of obstructing U.S. national security policy” is a special factor in
refusing to infer remedy for aliens detained in Irag and Afghanistan (internal quotation and
citation omitted)); Rasul v. Myers, 563 F.3d 527, 532 n.5 (D.C. Cir. 2009) (same for aliens
detained at Guantanamo Bay). These cases alone should control Plaintiffs’ claims here. Plaintiffs
challenge the alleged targeting of and missile strikes against members of AQAP in Yemen. Few
cases more clearly present “the danger of obstructing U.S. national security policy” than this one.
Ali, 649 F.3d at 773. Accordingly, national security considerations bar inferring a remedy for
Plaintiffs’ claims.™

Second, Plaintiffs’ claims implicate the effectiveness of the military. As with national
security, the D.C. Circuit has consistently held that claims threatening to undermine the
military’s command structure and effectiveness present special factors. See Doe, 683 F.3d at 396;
Ali, 649 F.3d at 773. Allowing a damages suit brought by the estate of a leader of AQAP against

officials who allegedly targeted and directed the strike against him would fly in the face of

9 Decedents’ citizenship does not affect this analysis. See Vance, 2012 WL 5416500 at *8 (“We
do not think that the plaintiffs’ citizenship is dispositive one way or the other.”); Doe, 683 F.3d
at 396 (holding that the plaintiff’s citizenship “does not alleviate” the special factor of national
security). See also Lebron, 670 F.3d at 554 (noting, in case involving treatment of U.S. citizen,
that “[t]he source of hesitation is the nature of the suit and the consequences flowing from it, not
just the identity of the plaintiff.”). Indeed, all Supreme Court cases in which the Court has
precluded a Bivens remedy because of special factors involved U.S. citizens. See, e.g., Stanley,
483 U.S. at 671; Chappell, 462 U.S. at 297.
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explicit circuit precedent. As the court in Ali explained: “It would be difficult to devise more
effective fettering of a field commander than to allow the very enemies he is ordered to reduce to
submission to call him to account in his own civil courts and divert his efforts and attention from
the military offensive abroad to the legal defensive at home.” 649 F.3d at 773 (quoting
Eisentrager, 339 U.S. at 779). Moreover, allowing such suits to proceed “would diminish the
prestige of our commanders, not only with enemies but with wavering neutrals.” Id.; see also
Vance, 2012 WL 5416500 at *5 (“The Supreme Court’s principal point was that civilian courts
should not interfere with the military chain of command . .. .”); Lebron, 670 F.3d at 553 (barring
on special factors grounds Bivens claims by detained terrorist because suit would “require
members of the Armed Services and their civilian superiors to testify in court as to each other’s
decisions and actions” (citation and internal quotation omitted)).

Creating a new damages remedy in the context of alleged missile strikes against enemy
forces in Yemen would have the same, if not greater, negative outcome on the military as in the
military detention context that is now well-trodden territory in this and other circuits. These suits
“would disrupt and hinder the ability of our armed forces to act decisively and without hesitation
in defense of our liberty and national interests.” Ali, 649 F.3d at 773 (citation and internal
guotation omitted). To infuse such hesitation into the real-time, active-war decision-making of
military officers absent authorization to do so from Congress would have profound implications
on military effectiveness. This too warrants barring this new species of litigation.

Third, Plaintiffs’ claims raise the specter of disclosing classified intelligence information
in open court. The D.C. Circuit has recognized that “the difficulties associated with subjecting
allegations involving CIA operations and covert operatives to judicial and public scrutiny” are

pertinent to the special factors analysis. Wilson, 535 F.3d at 710. In such suits, “‘even a small
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chance that some court will order disclosure of a source’s identity could well impair intelligence
gathering and cause sources to close up like a clam.’” Id. (quoting Tenet v. Doe, 544 U.S. 1, 11
(2005)). And where litigation of a plaintiff’s allegations “would inevitably require an inquiry into

‘classified information that may undermine ongoing covert operations,’” special factors apply.
Wilson, 535 F.3d at 710 (quoting Tenet, 544 U.S. at 11). See also Vance, 2012 WL 5416500 at
*8 (“When the state-secrets privilege did not block the claim, a court would find it challenging to
prevent the disclosure of secret information.”); Lebron, 670 F.3d at 554 (noting that the “chilling
effects on intelligence sources of possible disclosures during civil litigation and the impact of
such disclosures on military and diplomatic initiatives at the heart of counterterrorism policy” are
special factors); Arar, 585 F.3d at 576 (holding that the risk of disclosure of classified
information is a special factor in the “extraordinary rendition” context).

This precedent controls here. Plaintiffs’ allegations that Department of Defense and CIA
officials targeted Al-Aulagi and then “authorized and directed” a series of missile strikes in
Yemen are claims which—assuming their truth as pled for purposes of this motion only—would
“inevitably require an inquiry into classified information,” Wilson, 535 F.3d at 710, as the United

t.22 The Court thus should not infer a novel

States has made clear in its statement of interes
remedy in this context.

Lastly, litigating this suit directly implicates foreign affairs, yet another special factor

# See, e.9., United States’ Statement of Interest at 3-4 (noting that the United States previously
invoked the state secrets privilege over “information that relates to the terrorist threat posed by
Anwar Al-Aulagi, including information related to whether this threat may be ‘concrete,’
‘specific,” or “imminent’”; “[i]ntelligence information concerning Anwar al-Aulagi”; “any
information concerning . . . criteria or procedures [the Department of Defense] may utilize in
connection with [military operations in Yemen]”; and “any information, if it exists, that would
tend to confirm or deny any allegations” regarding CIA involvement in the purported targeting of
Anwar Al-Aulagi).
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under binding precedent. See Ali, 649 F.3d at 774 ( “[T]he danger of foreign citizens’ using the
courts . . . to obstruct the foreign policy of our government is sufficiently acute that we must
leave to Congress the judgment whether a damage remedy should exist.” (quoting Sanchez-
Espinoza, 770 F.2d at 209)). Although Plaintiffs’ decedents are all U.S. citizens, and therefore
the precise foreign affairs concerns detailed in Ali and Sanchez-Espinoza do not squarely arise in
this case, see Doe, 683 F.3d at 396, without question, litigating the allegations in this case, which
involve at least one foreign citizen and purported events abroad, threatens to disrupt U.S. foreign
policy. Cf. Vance, 2012 WL 5416500 at *4 (“The [Supreme] Court has never created or even
favorably mentioned a nonstatutory right of action for damages on account of conduct that
occurred outside the borders of the United States.”).?

Plaintiffs’ claims, if litigated, could clearly affect our government’s relations with the
government of Yemen. Litigating these issues also could affect our relations with Egypt because
Plaintiffs claim Defendants specifically targeted and attempted to kill an Egyptian national. See
Compl. § 37. Beyond these countries, Plaintiffs allege that the United States has conducted
strikes in other countries as well. See id. { 1. Assuming the truth of Plaintiffs’ allegations,
adjudication of this case could disrupt U.S. relations with these countries too. It takes little
imagination to envision the repercussions on foreign relations that could be spurred by the
creation of an entirely novel and discretionary damages remedy—in private civil litigation no
less. Given the above separation-of-powers, national security, military effectiveness, classified
information, and foreign policy concerns—and the binding precedent on these issues—the Court

should decline to create a remedy for Plaintiffs’ claims in this novel context.

2 Indeed, even Congress’s express authorization of damages actions against the United States,
the Federal Tort Claims Act, 28 U.S.C. §8 1346(b), 2401, 2671-80, does not allow for claims
arising from injuries occurring abroad. Id. § 2680(K).
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IV. Defendants Are Entitled to Qualified Immunity.

In this suit, Plaintiffs seek money damages from the personal resources of individual
federal officials. The Supreme Court has long recognized that such personal-capacity suits
“entail substantial social costs, including the risk that fear of personal monetary liability and
harassing litigation will unduly inhibit officials in the discharge of their duties.” Anderson v.
Creighton, 483 U.S. 635, 639 (1987). In light of these concerns, government officials performing
discretionary functions are protected by qualified immunity and cannot be liable unless their
actions violate “clearly established statutory or constitutional rights of which a reasonable person
would have known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).

For a right to be clearly established, the “contours” of the right “must be sufficiently clear
that a reasonable officer would understand that what he is doing violates that right.” Anderson,
483 U.S. at 640. The Court has “repeatedly” instructed lower courts “not to define clearly
established law at a high level of generality.” Ashcroft v. Al-Kidd, 131 S. Ct. 2074, 2084 (2011).
Instead, the law must be defined “in a more particularized, and hence more relevant, sense.”
Anderson, 483 U.S. at 640. In essence, qualified immunity contains a “fair notice” requirement.
Hope v. Pelzer, 536 U.S. 730, 739 (2002). It is meant to protect all but the “plainly incompetent”
or those who “knowingly violate the law.” Malley v. Briggs, 475 U.S. 335, 341 (1986). And
although guiding precedent need not be directly on point for a right to be clearly established,
“existing precedent must have placed the . .. constitutional question beyond debate.” Al-Kidd,
131 S. Ct. at 2083 (emphasis added). Therefore, to overcome a qualified immunity defense, a
complaint must plead two things: that a constitutional right was violated, and that the contours of
the right violated were clearly established “beyond debate.” Id.

When addressing a qualified immunity defense, courts exercise their “sound discretion”
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in deciding whether first to consider the constitutional question, or to forego the constitutional
inquiry altogether and proceed immediately to the second prong. Pearson, 555 U.S. at 236.
Under the longstanding principle of constitutional avoidance, courts should resolve a case on
clearly-established grounds alone whenever possible. See Ashwander v. TVA, 297 U.S. 288, 346-
47 (1936) (Brandeis, J., concurring). Indeed, the “usual adjudicatory rules suggest that a court
should forbear” resolving the constitutional issue in qualified immunity cases. Camreta v.
Greene, 131 S. Ct. 2020, 2031 (2011). The D.C. Circuit has clearly heeded this counsel, noting
that the earlier “Saucier procedure” of deciding the constitutional issue first “is not appropriate in
most cases.” Ali, 649 F.3d at 773 (proceeding directly to clearly-established prong in dismissing
claims directly implicating national security); see also Rasul, 563 F.3d at 530 (same).”

Beyond the principle of constitutional avoidance, the Supreme Court has provided
additional guideposts for when courts should proceed directly to the second prong. For example,
in cases where it is “plain that a constitutional right is not clearly established,” courts should
resolve the case on that basis. Pearson, 555 U.S. at 237. So too where a court can “rather quickly
and easily decide” there was no clearly established violation. 1d. at 239. Also, where the
constitutional inquiry is highly fact-dependent—and, as is often the case at the pleadings stage,
the factual record is scant—a decision on the constitutional issue will provide “little guidance”
for future cases and should be avoided. Id. at 237 (citations omitted).

These guideposts all apply here. There is no precedent decided in the unique and
extraordinary circumstances alleged here: the purported targeting by military and intelligence

officers, in the course of waging war, of a U.S. citizen abroad who was declared a leader of an

2 Under Saucier v. Katz, 533 U.S. 194 (2001), courts were required to address the constitutional
issue first before proceeding to the question of whether the alleged right was clearly established.
The Supreme Court abandoned this requirement in Pearson.

30



Case 17-157, Document 29, 04/21/2017, 2017106, Page192 of 207

A-481

Casell 1R2evd] PRREAM D doomene iR e 128123175 HrayppedBah &0

armed terrorist group. Nor does any body of case law involve the specific context of the death of
U.S. citizens abroad as the unintended result of such alleged operations. Accordingly, regardless
of the particular constitutional provision at issue, it can “rather quickly and easily” be determined
that the contours of any constitutional right allegedly violated were not clearly established, let
alone so clearly established as to require officials to disregard the legal analysis Plaintiffs allege
the Executive Branch conducted. See Compl. { 25 (alleging the Department of Justice provided
“legal justifications” for the purported targeting of Anwar Al-Aulagi). Moreover, avoiding the
constitutional question is appropriate here because deciding abstract principles based on sparse
pleadings would provide “little guidance” to courts in what would ultimately be a highly fact-
dependent inquiry. See Scott v. Harris, 550 U.S. 372, 383 (2007) (noting that resolution of
Fourth Amendment claim requires court to “slosh” its way “through the factbound morass of
‘reasonableness’”); County of Sacramento v. Lewis, 523 U.S. 833, 850 (1998) (“What we have
said of due process in the procedural sense is just as true here: . .. *Asserted denial is to be tested

17

by an appraisal of the totality of facts in a given case.’” (citation omitted)). Therefore, each
principle warrants proceeding directly to the second prong of the qualified immunity analysis.?
A. Plaintiffs fail to allege the violation of a clearly established right.
The three decedents in this case are U.S. citizens allegedly killed abroad during armed
conflict. Given the unique and extraordinary context of these allegations, the extent to which

particular Fourth and Fifth Amendment rights apply to decedents simply is not clearly

established. Context is “a potentially recurring scenario that has similar legal and factual

2 Furthermore, because binding circuit precedent on both the political question doctrine and
special factors demonstrates that this case should be dismissed, see supra Parts II-111, the above
guidance with respect to the lack of clarity in the governing legal principles applies with even
more force. Accordingly, if this Court determines it needs to reach qualified immunity at all, it
should proceed directly to the clearly established prong.
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components.” Arar, 585 F.3d at 572. See also Mirmehdi, 689 F.3d at 981. The context here is
unique for a number of reasons: it is an alleged (1) military and intelligence action; (2) abroad;
(3) during the course of ongoing armed conflict; (4) targeting a U.S. citizen declared a leader of
an armed terrorist group (and Al-Banna, a non-citizen enemy). Thus, an analysis of the
extraterritorial question presented requires this Court to determine whether, and to what extent,
to judicially enforce the particular Fourth and Fifth Amendment protections that may apply to a
U.S. citizen allegedly targeted and killed—or inadvertently killed—by a purported missile strike
abroad on members of an organization against which the political branches have authorized the
use of all necessary and appropriate force. There are no cases holding such conduct illegal, let
alone illegal “beyond debate.” Al-Kidd, 131 S. Ct. at 2083. To the extent the Supreme Court has
discussed the constitutional rights of U.S. citizens abroad, it has generally done so in the context
of custody, detention, or trials—not in the active battlefield. See, e.g., Hamdi v. Rumsfeld, 542
U.S. 507 (2004) (plurality) (detention); Reid v. Covert, 354 U.S. 1 (1957) (plurality) (trials).
The absence of case law on point is notable. The United States military killed thousands
of U.S. citizens during the Civil War, and also likely killed U.S. citizens fighting abroad as part
of enemy forces during more recent wars, such as World War 1l. Cf. Ex parte Quirin, 317 U.S. 1,
37-38 (1942). Not only have no courts adjudicated the constitutional claims of such casualties,
there is not even a judicially recognized test—as a matter of constitutional law—that is accepted
to apply in this context. And there would be sound reasons to conclude that no test the Supreme
Court has articulated to date—in either the Fourth or Fifth Amendment arenas—adequately
accounts for the extremely weighty government interests during armed conflict abroad against
declared enemies. Thus, the extraterritorial application of the specific provisions Plaintiffs

invoke in this context is not clearly established. Cf. Reid, 354 U.S. at 75 (“[T]he question of
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which specific safeguards of the Constitution are appropriately to be applied in a particular
context overseas can be reduced to the issue of what process is ‘due’ . . . in the particular
circumstances of a particular case.” (emphasis added)). Moreover, no court has explained
whether or how the Fourth and Fifth Amendments apply to operations involving armed force in a
foreign country. Given the unique and extraordinary circumstances alleged by Plaintiffs’
complaint, and the standards for qualified immunity, it is impossible to avoid the conclusion that
any rights decedents had under the Fourth and Fifth Amendments were not clearly established.
Thus, qualified immunity applies.

B. Decedents’ Fourth Amendment rights were not clearly established.

In Count 1l of Plaintiffs’ complaint, Plaintiffs allege each decedent was unconstitutionally
“seized” in violation of the Fourth Amendment. Compl. § 42. Because the Supreme Court has
suggested that traditional notions of the Fourth Amendment may not apply in the context of the
conduct of armed conflict abroad, and because sufficiently analogous case law in the lower
courts is wholly lacking, the scope of any Fourth Amendment rights of decedents was not clearly
established. To the extent the Supreme Court has intimated anything in this extraterritorial
context, it has suggested at most that Fourth Amendment protections would be limited. In United
States v. Verdugo-Urquidez, 494 U.S. 259 (1990), the Court noted that application of the Fourth
Amendment in the context of military action abroad to protect national security “could
significantly disrupt the ability of the political branches to respond to foreign situations involving
our national interest.” Id. at 273-74. Cf. Hamdi, 542 U.S. at 534 (plurality) (noting that “initial
captures on the battlefield” need not receive the due process protections required for U.S.
citizens in the context of lengthy military detention). Certainly, nothing in the existing body of

precedent clearly establishes that routine application of the Fourth Amendment to the conduct
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alleged—at least to the same extent and in the same manner it applies in the domestic law-
enforcement context—would be workable. Cf. Verdugo, 494 U.S. at 278 (Kennedy, J.,
concurring) (noting that the “need to cooperate with foreign officials” and the implications for
military actions abroad, inter alia, make it “impracticable and anomalous” to apply the Fourth
Amendment to searches abroad of aliens without property or presence in the United States).
Moreover, most of the scant case law on the application of the Fourth Amendment to
U.S. citizens abroad involves searches—not seizures.?* The only case addressing the “seizure” of
a U.S. citizen in an active theater of war—Kar v. Rumsfeld—is inapposite. There, Iraqi troops
detained plaintiff at a checkpoint after finding suspicious items in the taxi he travelled in and
transferred him to U.S. forces. Kar, 580 F. Supp. 2d at 85-86. The Kar plaintiff did not challenge
his initial arrest and detention. Id. at 84. Rather, he challenged acts of U.S. officials after they
had custody of him. Even then, the court found that plaintiff’s Fourth and Fifth Amendment
rights were not clearly established. Id. at 85-86. Thus, Kar provides no guidance for the seizures
alleged here—alleged missile strikes at designated targets from RPAs circling above Yemen in
the context of an ongoing armed conflict. Given Verdugo’s intimation of the Fourth
Amendment’s limited application, the lack of other case law providing relevant guidance, and
the unique context of Plaintiffs’ claims, the contours of any Fourth Amendment protections here

were not clearly established.

# See Gillars v. United States, 182 F.2d 962, 973-74 (D.C. Cir. 1950) (assuming without
deciding that Fourth Amendment protections applied to warrantless search of citizen’s apartment
in post-war, occupied Germany in holding that no violation occurred); Best v. United States, 184
F.2d 131, 140 (1st Cir. 1950) (finding reasonable warrantless search of citizen’s apartment in
post-war, occupied Austria); Kar v. Rumsfeld, 580 F. Supp. 2d 80, 85 (D.D.C. 2008) (applying
Fourth Amendment to arrest and detention of citizen by military in wartime Iraq); United States
v. Bin Laden, 126 F. Supp. 2d 264, 277 (S.D.N.Y. 2000) (applying Fourth Amendment to
warrantless search of citizen’s home in Kenya, but adopting exception to warrant requirement
where search aimed at foreign intelligence gathering against foreign powers and their agents).
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Plaintiffs, then, are left to argue that this Court should import a Fourth Amendment
standard from the domestic law enforcement context and apply it to the alleged facts of this case.
But the very process of importing such a standard for the first time into a unique context itself
makes the law not clearly established. Finally, even were this Court to rely on domestic Fourth
Amendment law enforcement case law by analogy, the case law that is arguably most analogous
from the domestic context does not (as explained below) warrant the finding of a constitutional
violation, let alone a clearly established one.

C. Assuming the Fourth Amendment extends to this unique context, Plaintiffs fail to
state a violation.

The Fourth Amendment protects “the people” from “unreasonable . . . seizures.” U.S.
Const. amend. IV. The burden is upon Plaintiffs to state a Fourth Amendment claim. To state
such a claim, Plaintiffs must show both that a “seizure” of each decedent occurred, and that it
was “unreasonable.” In the domestic law-enforcement context, a “seizure” only occurs when
government action terminates freedom of movement “through means intentionally applied.”
Brower v. County of Inyo, 489 U.S. 593, 597-99 (1989) (holding driver of car that collided with
police roadblock was seized). Under Brower, the “means intentionally applied” must terminate
the movement of the intended target to constitute a seizure. See Emanuel v. District of Columbia,
224 F. App’x 1, 2 (D.C. Cir. 2007) (“There is no evidence that Officer Long intended to shoot
Emanuel rather than the plainclothes officer, as a valid [Fourth Amendment] claim requires.”
(citing Brower and other cases)). Cf. Livermore v. Lubelan, 476 F.3d 397, 404 (6th Cir. 2007)
(analyzing claim of decedent killed by police sniper under the Fourth Amendment).

Because the context of Plaintiffs’ claims is unique, however, there is no clear body of
case law to apply to the Fourth Amendment claims here. Courts have repeatedly held that law

enforcement officials who shoot at fleeing or resisting suspects and accidently strike bystanders
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do not seize those bystanders.?® To the extent any traditional domestic law-enforcement cases
apply by analogy, those cases provide the closest analogy and foreclose Abdulrahman Al-
Aulagi’s and Samir Khan’s unique Fourth Amendment claims. As pled, the alleged targets were
Anwar Al-Aulagi and Al-Banna. See Compl. {1 31, 37. Based on these allegations, Abdulrahman
Al-Aulagi was a bystander unintentionally struck by the alleged launch against Al-Banna, and
Samir Khan was a bystander unintentionally struck by the alleged launch against Al-Aulagi.
Assuming the Fourth Amendment applies here in the same manner it does in the domestic law-
enforcement context, no seizure of these individuals would have occurred, and any Fourth
Amendment reasonableness inquiry regarding them is inapplicable. And to the extent that the
above analogy suffers because of the extraordinary context of Plaintiffs’ claims, that is a
detriment to Plaintiffs, who carry the burden to state a claim.

As for Anwar Al-Aulagi, Plaintiffs cannot establish that his alleged seizure—assuming it
occurred as claimed—was as a matter of law unreasonable. Any reasonableness inquiry requires
a “careful balancing of the ‘nature and quality of the intrusion on the individual’s Fourth
Amendment interests’ against the countervailing governmental interests at stake.” Graham v.
Connor, 490 U.S. 386, 396 (1989) (citation omitted). The proper application of this “careful
balancing” requires a focus on “the facts and circumstances of each particular case.” Id. at 396.
Relevant “facts and circumstances” include the severity of the crime at issue, the threat an
individual poses, and whether that individual is evading arrest through flight. Id. Even as

Plaintiffs allege the facts to be, Anwar Al-Aulagi’s seizure cannot be said to be unreasonable.

% See, e.g., Emanuel, 224 F. App’x at 2 (no seizure of bystander killed by stray bullet during
arrest of suspect); Childress v. City of Arapaho, Okla., 210 F.3d 1154, 1157 (10th Cir. 2000) (no
seizure of mother and child held hostage who were accidentally shot during high-speed chase of
hostage takers); Claybrook v. Birchwell, 199 F.3d 350, 359 (6th Cir. 2000) (no seizure of
bystander hit by stray bullet during gun battle with suspect); Medeiros v. O’Connell, 150 F.3d
164, 168 (2d Cir. 1998) (no seizure of hostage hit by stray bullet during rescue attempt).
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A seizure satisfies this balancing test so long as it is “objectively reasonable.” Harris, 550
U.S. at 381. Even in the domestic law-enforcement context, when lethal force is used, no
“magical on/off switch” exists to trigger “rigid preconditions” for when such force may be
reasonable. Id. at 382. Instead, the objective reasonableness of a specific use of force “must be
judged from the perspective of a reasonable officer on the scene,” and not with “the 20/20 vision
of hindsight.” Graham, 490 U.S. at 396. Also, a reasonableness determination must allow for the
reality that government officials “are often forced to make split-second judgments—in
circumstances that are tense, uncertain, and rapidly evolving.” Id. at 397.

This last point is particularly relevant here, where Plaintiffs allege that military and
intelligence officials purportedly directed a missile strike against a vehicle carrying a declared
leader of an armed enemy group in a foreign country. The calculus of whether to strike, when the
next opportunity to strike may arise, and how many possible bystander casualties could occur in
this alleged strike versus a later strike—to name but a few considerations—is undoubtedly
“tense” and involves “uncertain” and “rapidly evolving” variables.

Given the information the United States published supporting its designation of Al-
Aulagi as an SDGT based on his leadership role in AQAP, there are a number of factors
supporting the conclusion that the alleged missile strike, as pled in the complaint, was not
constitutionally unreasonable. First, in terms of the severity of the conduct at issue, Anwar Al-
Aulagi had played a key role in setting the strategic direction of AQAP and had prepared and
provided instructions to another terrorist who attempted to bring down an airliner filled with
passengers while over the United States. See SDGT Designation. He also recruited individuals to

join AQAP and helped to focus that terrorist organization’s sights on attacking U.S. interests. See
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id.; see also Clapper Decl. § 14.%® The objective severity of this conduct as understood by U.S.
officials is plain. Second, regarding the threat Anwar Al-Aulagi posed, the United States
possessed information indicating that he had already directed an attack on a civilian airliner. See
SDGT Designation. If successful, that operation would undoubtedly have cost all the passengers
and crew on the flight their lives. Under such circumstances, the complaint does not “plausibly
suggest” it would have been objectively unreasonable to have viewed Anwar Al-Aulaqgi as an
enemy and an active threat to the lives of U.S. citizens. Igbal, 556 U.S. at 681.%" Third, it would
have been equally and objectively reasonable to conclude that surrender was not a viable option.
As this district noted, Anwar Al-Aulagi had stated in a video interview that he “will never
surrender.” Al-Aulaqi, 727 F. Supp. 2d at 11. See also Clapper Decl. { 16 (stating that Anwar Al-
Aulagi “declares he has no intention of turning himself in to America”).

As the Supreme Court stated in Tennessee v. Garner—another domestic law-enforcement
case—if there is “probable cause to believe that [a suspect] has committed a crime involving the
infliction or threatened infliction of serious physical harm, deadly force may be used if necessary
to prevent escape.” 471 U.S. 1, 11 (1985). The alleged strike on Anwar Al-Aulaqi at the very

least fits that example. And again, to the extent that case law is not directly on point, it is

% Defendants reiterate that the information in the Clapper Declaration is used not to establish that
information in a factual sense. Rather, the Court can take judicial notice of the government’s
understanding, i.e., “the perspective of” reasonable officials “on the scene” at the time of the
alleged strike, which informs the qualified immunity inquiry. Graham, 490 U.S. at 396. The
complaint, in any event, does not dispute these assertions. Nor could Plaintiffs plausibly deny the
United States’ stated understanding regarding Al-Aulagi’s activities—even if they sought to
dispute, as a matter of fact, particular pieces of evidence that supported that understanding.

2 \Were this Court to seek to delve into the particulars of the United States’ knowledge regarding
the threat Anwar Al-Aulagi posed, the state secrets privilege could be implicated. See United
States Statement of Interest. This possible outcome is all the more reason why this Court should
avoid the constitutional issue and instead should resolve this case on any of the numerous other
grounds presented in this motion.
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Plaintiffs’ burden to state a claim in the first instance. Accordingly, Plaintiffs cannot establish
that the alleged seizure of Anwar Al-Aulaqgi violated the Fourth Amendment.

D. Decedents’ Fifth Amendment rights were not clearly established.

In Count | of their complaint, Plaintiffs allege that decedents’ Fifth Amendment due
process rights were violated when Defendants allegedly authorized and directed their
subordinates to use lethal force. Compl. | 41. Legal precedent provides almost no guidance on
whether and to what extent the Fifth Amendment applies extraterritorially in the battlefield
context presented. The very question of the extent to which the Fifth Amendment applies abroad
in particular circumstances “is one of judgment, not of compulsion.” Reid, 354 U.S. at 75. As
Justice Harlan explained, the question of “which specific safeguards” of the Fifth Amendment
“are appropriately to be applied in a particular context overseas can be reduced to the issue of
what process is ‘due’ . . . in the particular circumstances of a particular case.” Id. No cases
clearly state what test to apply in considering whether specific provisions of the Fifth
Amendment are judicially enforceable abroad in the “particular circumstances” alleged here.
These circumstances all demonstrate that no Defendant could have had “fair notice” of the
parameters that would have made any of their alleged actions clearly unconstitutional. Camreta,
131 S. Ct. at 2031.

The few cases that do address the due process rights of citizens abroad—Hamdi v.
Rumsfeld, Reid v. Covert, and Kar v. Rumsfeld—involve entirely different “particular
circumstances.” All three cases involved the detention of citizens—not the alleged targeting of
an AQAP leader or the unintended death of citizens in the course of an armed conflict. See
Hamdi, 542 U.S. at 509 (considering due process rights of U.S. citizen captured abroad and

detained in United States); Reid, 354 U.S. at 3-5 (considering due process rights of non-military
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personnel subjected to courts martial abroad); Kar, 580 F. Supp. 2d at 85-86 (considering due
process rights of U.S. citizen detained in Iraq). And again, there are good reasons to think that
tests as to any process constitutionally due would operate differently when the United States is a
custodian of a military or security detainee as compared to when the United States engages in
alleged battlefield actions—a conclusion underscored by the Supreme Court’s observation in
Hamdi that the parties to that case agreed that the “process” due there did not apply to “initial
captures.” 542 U.S. at 534. Lastly, the Hamdi Court noted that the process it outlined “meddles
little, if at all, in the strategy or conduct of war.” Id. at 535. The case law thereby leaves
unanswered the question of what process may be due to citizens in the particular context of
Plaintiffs” claims—alleged missile strikes against enemy forces in a foreign country in the course
of active hostilities.?

Along those lines, this particular context provides further confirmation that the contours
of any due process rights of the decedents were not clearly established. As the Supreme Court
has noted: “In the face of an actively hostile enemy, military commanders necessarily have broad
power over persons on the battlefront.” Reid, 354 U.S. at 33. Accordingly, “the extraordinary
circumstances present in an area of actual fighting have been considered sufficient” to allow for

punishing through military courts certain civilians accompanying troops. 1d.? Because Plaintiffs

%8 Once active hostilities have begun, certainly citizenship does not immunize one from
becoming an enemy belligerent. See Ex parte Quirin, 317 U.S. at 37-38 (“Citizens who associate
themselves with the military arm of the enemy government, and with its aid, guidance and
direction [engage in] hostile acts are enemy belligerents.”). Nor does citizenship relieve one of
the consequences of belligerency. See id. (holding that U.S. citizen associated with German
forces during World War 1l could be subjected to military tribunal); see also Hamdi, 542 U.S. at
523 (discussing Ex parte Quirin).

# Cf. Boumediene, 553 U.S. at 770 (acknowledging that the context of “an active theater of war”
could diminish the level of Suspension Clause rights available to detainees); Al Magaleh v.
Gates, 605 F.3d 84, 97-99 (D.C. Cir. 2010) (refusing to extend the Suspension Clause to aliens
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claims as alleged present those precise “extraordinary circumstances,” the extent of judicially
enforceable due process rights in the context pled is wholly unclear.

In sum, the threshold question of which, whether, and to what extent Fifth Amendment
due process rights apply abroad under the circumstances alleged is simply unclear. The very
context of Plaintiffs’ claims—the conduct of hostilities in an armed conflict—means that the
precise contours of any due process rights of the decedents were not clearly delineated. See
Padilla v. Yoo, 678 F.3d 748, 761-62 (9th Cir. 2012). And, as with the Fourth Amendment claim,
even if this Court were to borrow from an otherwise accepted standard for the Fifth Amendment
in this novel context, the very borrowing of standards would make any right not clearly
established. Finally, even assuming the requisite “test” were clearly established, which it is not,
its application to the extraordinary and unique circumstances of this case does not, for the
reasons explained below, state a Fifth Amendment claim and so such a claim certainly could not
be clearly established. Qualified immunity thus applies, and this Court should dismiss Plaintiffs’
claims.

E. Assuming the Fifth Amendment extends to this unique context, Plaintiffs have
failed to allege facts showing a due process violation.

To the extent Plaintiffs seek to bring a substantive due process claim on behalf of Anwar
Al-Aulagi, a point on which the complaint is unclear, that claim fails because such a claim would
be properly addressed under the Fourth Amendment. See supra Part IV.C. As the Court in
Graham held, claims that government officials used excessive force in seizing a citizen “should
be analyzed under the Fourth Amendment and its ‘reasonableness’ standard, rather than under a

‘substantive due process’ approach.” Graham, 490 U.S. at 395. This is because the Fourth

detained by the military in Afghanistan because of the “practical obstacles” inherent in applying
that clause in an active theater of war).
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Amendment “provides an explicit textual source” of protection against unreasonable seizures, in
contrast to the “more generalized notion of ‘substantive due process.’” Id. Accordingly, any
substantive due process claim by Anwar Al-Aulaqi fails as a matter of law.

Even if Samir Khan and Abdulrahman Al-Aulagi could raise colorable substantive due
process claims in light of the fact that they were not “seized” for Fourth Amendment purposes,
the allegations in the complaint fail to state a substantive due process violation as to them.

The allegation that Defendants failed to “take all feasible measures to protect bystanders,”
Compl. 1 40, sounds in negligence. Negligence does not give rise to a due process claim—
substantive or procedural. See Davidson v. Cannon, 474 U.S. 344, 348 (1986) (“[T]he
protections of the Due Process Clause, whether procedural or substantive, are just not triggered
by lack of due care . . ..”).

Moreover, a substantive due process claim requires allegations of conduct that “shocks
the conscience,” which is generally defined as “conduct intended to injure in some way
unjustifiable by any government interest.” Lewis, 523 U.S. at 846, 849. Plaintiffs’ complaint
provides “no reason to believe” Defendants’ purported actions met that standard. Lewis, 523 U.S.
at 849, 855 (dismissing substantive due process claim based on unintentional death of bystander
in domestic law enforcement context). Nor, in the context of alleged missile strikes targeting
AQAP operatives abroad in the course of an armed conflict, would there be any plausible basis
to second-guess the strikes’ alleged purpose, see Compl. § 1, or to otherwise conclude that the
alleged actions were unrelated to a legitimate government interest. See Igbal, 556 U.S. at 678.
Accordingly, the substantive due process claims fail.

Lastly, Plaintiffs fail to state a procedural due process claim. Plaintiffs make no

allegations that either Samir Khan or Abdulrahman Al-Aulagi was subjected to any
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unconstitutional “process” as they were not alleged to have been “targeted.” Any procedural due
process claim on behalf of Anwar Al-Aulagi also “suffers from a fundamental flaw.” Elkins v.
District of Columbia, 690 F.3d 554, 561 (D.C. Cir. 2012). Procedural due process “is flexible.”
Morrissey v. Brewer, 408 U.S. 471, 481 (1972). It warrants those procedural protections that “the
particular situation demands.” Id. Moreover, the “core” of due process is “protection against
arbitrary action.” Lewis, 523 U.S. at 845. See also Wolff v. McDonnell, 418 U.S. 539, 558 (1974)
(“The touchstone of due process is protection of the individual against arbitrary action of
government.”). A complaint alleging a procedural due process violation “must suggest ‘what sort
of process is due.”” Elkins, 690 F.3d at 561 (citation omitted). See also Doe by Fein v. District of
Columbia, 93 F.3d 861, 870 (D.C. Cir. 1996) (“[A] procedural due process claim requires the
plaintiff to identify the process that is due.”). Plaintiffs have not done so.

In any event, under any reasonable construction of procedural due process and on the
facts alleged, Anwar Al-Aulagi’s claim fails. The Supreme Court has recognized that procedural
due process rights may be diminished in a battlefield situation. See Hamdi, 542 U.S. at 534
(noting that “initial captures on the battlefield need not receive the process” afforded to longer-
term, U.S. citizen detainees). See also Reid, 354 U.S. at 33 (noting that “the extraordinary
circumstances present in an area of actual fighting have been considered sufficient” to allow for
diminished procedural protections in that area). Such a construct only makes sense: to give
enemies “notice” of battlefield attacks in some sort of traditional procedural due process manner
would surely permit them to evade an attack and thereby continue their hostile activity.

Anwar Al-Aulaqgi was a declared leader of AQAP who had publicly announced “he “will
never surrender.”” See Al-Aulaqi, 727 F. Supp. 2d at 10-11. The complaint itself identifies an

“executive process” through which it alleges decisions regarding any missile strike on Anwar Al-
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Aulagi were reached—albeit a “closed” one. Compl. 1 24.%° And the Executive has “regularly
inform[ed]” members of Congress regarding any missile strikes. RPA Speech at 5.

Where an individual identified as a leader of AQAP orchestrated a failed terrorist attack
on a U.S.-bound airliner but remains abroad, evading capture, and declares his refusal to submit
to U.S. authorities, nothing suggests that the “closed” executive process that the complaint
alleges the government undertook to decide what particular threat he posed and whether to use
lethal force would constitute arbitrary government action. Cf. Calero-Toledo v. Pearson Yacht
Leasing Co., 416 U.S. 663, 680 (1974) (holding that seizure, without prior notice and hearing, of
yacht in “extraordinary situation” was constitutional). To the extent Plaintiffs are suggesting
that—under the facts alleged and in the extraordinary context of purported missile strikes abroad
against enemies—Anwar Al-Aulagi was constitutionally entitled to judicial process to determine
the threat he posed and how the United States should respond to that threat, that claim must fail,
both as a historical and a practical anomaly. Indeed, in this weighty and unique context, “[w]hen
it comes to a decision by the head of the state upon a matter involving its life,” such a situation
of national danger “warrants the substitution of executive process for judicial process.” Moyer v.
Peabody, 212 U.S. 78, 85 (1909). Accordingly, Plaintiffs’ due process claims fail.

V. The Bill of Attainder Does Not Apply to Executive Action.
Plaintiffs’ bill of attainder claim fails because the Bill of Attainder Clause applies to bills:

legislative acts—not executive ones. That clause is found in Article | of the Constitution, the

¥ That an executive process exists, as alleged, with respect generally to decisions to launch
missile strikes of the sort claimed comports with the statements by a U.S. official, which
Plaintiffs refer to, see supra note 12, that any proposed targeting by the government of an
individual undergoes a “careful review,” which may include an evaluation by “the very most
senior officials in our government.” RPA Speech, at 4 (describing the process as “rigorous”).
While the particulars of any alleged process surrounding the purported targeting of terrorists like
Anwar Al-Aulagi may be subject to the state secrets privilege, that does not change the fact that,
as alleged, a process did exist.
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article addressing the powers of Congress. U.S. const. art. 1., § 9 cl. 3. See also United States v.
Lovett, 328 U.S. 303, 315 (1946) (“A bill of attainder is a legislative act which inflicts
punishment without a judicial trial.” (quotation and citation omitted)). Lower courts have
uniformly refused to apply the Bill of Attainder Clause to Executive Branch acts. See
Paradissiotis v. Rubin, 171 F.3d 983, 988 (5th Cir. 1999) (“No circuit court has yet held that the
bill of attainder clause . . . applies to regulations promulgated by an executive agency.”). See also
Global Relief Found., Inc. v. O’Neill, 315 F.3d 748, 755 (7th Cir. 2002); Walmer v. U.S. Dep’t of
Defense, 52 F.3d 851, 855 (10th Cir. 1995). Even if this Court determines the Bill of Attainder
Clause somehow applies, special factors would preclude inferring a private right of action under
that clause in this context for the same reasons no Fourth or Fifth Amendment action should be
inferred. See supra Part Il1. In any event, Defendants are certainly entitled to qualified immunity
as no such claim could be clearly established. See supra Part IV.A. Accordingly, that claim fails.
CONCLUSION

The significance of the use of missile strikes abroad as a counterterrorism tool in armed
conflict to secure our national defense, and the political considerations that frame the debate on
the appropriateness of their use in particular circumstances, cannot be denied. Nor can it be
denied that to adjudicate this suit in a judicial forum raises a number of distinct political
questions and directly implicates multiple special factors under binding precedent. In any event,
Plaintiffs cannot hold Defendants individually liable for the alleged violation of constitutional
rights—rights the contours of which were by no means clearly established—in the course of
purported missile strikes against terrorists overseas. Accordingly, this Court should dismiss
Plaintiffs’ complaint, and should leave the wide-ranging policy debate inherent to the conduct of

war to the political branches.
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Dated: December 14, 2012
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