Case 1:17-cv-03391-PAE Document 37-3 Filed 10/11/17 Page 1 of 19

Exhibit 3



Case 1:17-cv-03391-PAE Document 37-3 Filed 10/11/17 Page 2 of 19

May 22, 2013

PROCEDURES FOR APPROVING DIRECT ACTION AGAINST TERRORIST TARGETS
LOCATED OUTSIDE THE UNITED STATES AND AREAS OF ACTIVE HOSTILITIES

This Presidential Policy Guidance (PPG) establishes the standard operating procedures for when
the United States takes direct action, which refers to lethal and non-lethal uses of force, including
capture operations. against terrorist targets outside the United States and areas of active
hostilities.

Any direct action must be conducted lawfully and taken against lawful targets: wherever possible
such action will be done pursuant to o [ /o0 'n particular, whether any
proposed target would be a lawlul target for direct action is a determination that will be made in
the first instance by the nominating department’s or agency’s counsel (with appropriate legal
review as provided below) based on the legal authorities of the nominating department or agency
and other applicable law. Even if the proposed target is lawful, there remains a separate question
whether the proposed target should be targeted for direct action as a matter of policy. That
determination will be made pursuant to the interagency review process and policy standards set
forth in this PPG. The most important policy objective. particularly informing consideration of
lethal action, is to protect American lives,

Capture operations offer the best opportunity for meaningful intelligence gain from
counterterrorism (CT) operations and the mitigation and disruption of terrorist threats.
Consequently, the United States prioritizes. as a matter of policy, the capture of terrorist suspects
as a preferred option over lethal action and will therefore require a feasibility assessment of
capture options as a component of any proposal for lethal action. Lethal action should be taken
in an effort to prevent terrorist attacks against U.S. persons only when capture of an individual is
not feasible and no other reasonable alternatives exist to effectively address the threat. Lethal
action should not be proposed or pursued as a punitive step or as a substitute for prosecuting a
terrorist suspect in a civilian court or a military commission. Capture is preferred even in
circumstances where neither prosecution nor third-country custody are available disposition
options at the time.

CT actions, including lethal action against designated terrorist targets. shall be as discriminating
and precise as reasonably possible. Absent extraordinary circumstances, direct action against an
identified high-value terrorist (HVT) will be taken only when there is near certainty that the
individual being targeted is in fact the lawful target and located at the place where the action will
occur. Also absent extraordinary circumstances. direct action will be taken only if there is near
certainty that the action can be taken without injuring or killing non-combatants. For purposes of
this PPG. non-combatants are understood to be individuals who may not be made the object of
attack under the law of armed conflict. The term “non-combatant”™ does not include an
individual who is targetable as part of a belligerent party to an armed conflict, an individual who
is taking a direct part in hostilities. or an individual who is targetable in the exercise of national
self~defense. Moreover. international legal principles. including respect for a state’s sovereignty
and the laws of war, impose important constraints on the ability of the United States to act
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unilaterally — and on the way in which the United States can use force — in foreign lerritories.

Dircet action should only be undertaken G

As rellected in the procedures contained in this PPG, whenever possible and appropriate,
decisions regarding direct action will be mlmmu_l bv dedIll‘nLi‘l[‘s 411(1 agencies \\llh relevant
L'\puim. ]\:m\\iuing. and cguitics. (R i i
' . e e \\L“ as h\ um!dilmlc.d mlum'uu\ llllL[ll”kl'ﬁLL dnaf\ §is.
Suc.h interagency coordination and consultation will ensure that decisions on operational matters
of such importance are well-informed and will facilitate de-confliction among departments and
agencies addressing overlapping threat streams. Such coordination is not intended o interfere
with the traditional command and control authority of departments and agencies conducting CT
upuatmns.

Lastly. when considering potential direct action against a U.S. person under this PPG, there arc
additional questions that must be answered. The Department of Justice {DOJ), Tor example.
must conduct a legal analysis 1o ensure that such action may be conducted against the individual
consistent with the laws and Constitution ol the tnited States.

Based on the principles and priovities deseribed above. Section 1 sets forth the procedure for
establishing | o (or aking direct action against terrorist targets.
Scetion 2 sets forth the approval process for the capture and long-term disposition of suspected
terrorists. Section 3 sets forth the policy standard and procedure for designating identilfied HVTs
for lethal action. Section 4 sets forth the poliey standard and procedure for approving lethal
force against terrorist targets other than identified 1TVTs.! Section 3 sets torth the procedures for
approving proposals that vary from the policy guidance otherwise set forth in this PPG. Section
6 sets forth the procedure for after-action reports. Section 7 addresses congressional notification,
Section § scts forth general provisions.

SECTION 1. Procedure for Establishing o NN a0 for taking

Direct Action Aeainst Terrorist Tarsets

L.LA Operational Plans for Taking Direct Action Against Terrorist Targets

Fach of the operating agencics may propose a detailed operational plan to govern their respective
direct action operations GG oo inst: (1) suspected terrovists who may
be lawlully detained: (2) identified FIVTs who may be lawfully targeted Tor lethal action: or (3)
lawful terrorist targets other than identified HV s,

[.B Interagency Review of Operational Plans

All operational plans 1o undertake direet action operations against terrorist largets | NINR

I 1 ust undergo a legal review by the general counsel(s) ol the operating

"This PPG does ot address otherwise law il and properly authorized activities that may have Teihal effects, which
are incidental Lo the primary purpose of the eperation.

I3
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agency executing the plan, and be submitted to the National Security Staff (NSS) for interagency
review. All proposed operational plans must conform to the policy standards set forth in this
Section. All proposed operational plans to undertake direct action against terrorist targets | il

along with the conclusions of the General Counsel, shall be referred
to the NSS Legal Adviser. The NSS Legal Adviser and the General Counsel of the proposing
operating agency shall consult with other department and agency counsels. as necessary and
appropriate. The NSS Legal Adviser shall submit the relevant legal conclusions to the Deputies
Committee to inform its consideration of the proposed operational plan. All proposed
operational plans to undertake direct action against terrorist targets | i A A
! be reviewed by appropriate members of the Deputies and Principals Committees of
the National Security Council (NSC) (defined in Presidential Policy Directive-1 or any successor
directive) before presentation to the President for decision.

1.C Guidelines for Operational Plans

Any operational plan for taking direct action against terrorist targets | N RN

B shall. among other things. indicate with precision:
1) The U.S. CT objectives to be achieved:
2)  The duration of time for which the authority is to remain in force;

3)  The international legal basis for taking action || N :

4)  The strike and surveillance assets that may be employed when taking action against an
authorized objective;

L T e e T |
TR |

6)  Any proposed stipulation related to the operational plan, including the duration of authority
for such stipulation:

7) Any proposed variations from the policies and procedures set forth in this PPG; and

8) The conditions precedent for any operation, which shall include at a minimum the
following: (a) near certainty that an identified HVT or other lawful terrorist target other than
an identified 1TVT is present; (b) near certainty that non-combatants will not be inﬁi ured or
Ny e R
lethal force is being employed: (i) an assessment that capture is not feasible at the time of
the operation: (ii) an assessment that the relevant governmental authorities in the country
where action is contemplated cannot or will not effectively address the threat to U.S.
persons: and (iii) an assessment that no other reasonable alternatives to lethal action exist to
effectively address the threat to U.S. persons.

- Operational disagreements [, <!l be clevated o
Principals. The President will adjudicate any disagreement among or between Principals.

s )
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1.D Additiona! Requirements When Requesting Authority for Directing Lethal Foree
Against Targets Other Than ldentified HVTs

When requesting authority to direct lethal foree against terrorist targets other than identified

HVTs, the [ i shall also include the following:

1) The types of targets that would qualify as appropriate targets pursuant to Section 4 (Terrorist
Targets Other Than ldentifted HVTs) for purposes of the proposed operational plan; and

2) A description of the operating agency’s internal process for nominating and approving the
use of lethal force against terrorist targets other than identificd HTVTs,

1.E Policies and Procedures

The operating agencies shall establish harmonized policics and procedures lor assessing:
I} Near certainty that a lawful target is present;

2} Near certainty that non-combatants will not be injured or killed: and

3} With respecet to a proposal Lo take direct action against terrorist targets other than identified
HVTs, whether the target qualifies pursuant to the policy standard sct forth in Section 4.A of
this PPG and in the specific operational plan.

1LF When Using Lethal Action, Employ All Reasonably Available Resources to Ascertain
the ldentity of the Target

When the use of lethal action is deemed necessary, departments and agencies of the United
States Government must employ all reasonably available resources (o ascertain the identity of the
target so that action can be taken. for example. against identified HVTs in accordance with
Section 3 of this PPG. Verifying a target’s identity before taking lethal action ensures greater
certainty of outcome that lethal action has been taken against identified 11VTs who satisfy the
policy standard for lethal action in Section 3.A.

1. Principals and Deputies Review of Operational Plans for Taking Direct Action

Against Terrorists Targets [

When considering a proposed operational plan, Principals and Deputies shall evaluate the
following issues, along with any others they deem appropriate:

£y The implications for the broader regional and international political interests of the United
States: and

2y Foran operational plan that includes the option of lethal force against targets other than
identified HVTs, an explanation of why authorizing direct action against targets other than
identified HVTs is necessary to achieve LLS. policy objectives.
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1.H Presentation to the President

I.H.1 If the Principal of the nominating operating agency, after review by Principals and
Deputies. continues to support the operational plan, the plan shall be presented to the President
for decision, along with the views expressed by departments and agencies during the NSC
process.

I.H.2 An appropriate NSS official will communicate, in writing. the President’s decision,
including any terms or conditions placed on any approval. to appropriate departments and

agencics.

I.I Amendments or Modifications to Operational Plans

Except as described in Section 5, any amendments or modifications to an approved operational
plan for direct action | GG !/ undergo the same review and approval

process outlined in this Section.

SECTION 2. Approval Process for Certain Captures and the Lone-Term Disposition
of Certain Suspects

This Section sets forth the approval process for nominating for capture suspected terrorists or
individuals providing operational support to suspected terrorists (in this section, together referred
to as “suspeets”): proposals to take custody of suspects, including pre- and post-capture

determining a long-term disposition for suspects.

Unless otherwise approved in an operational plan under Section 1. the NSS shall coordinate for
interagency review under this PPG, as described below, the following: (1) operations intended to
result

(2) operations that result in United States Government personnel taking custody (through a
capture or transfer)” of a suspect located overseas and outside arcas of active hostilities: and (3)
long-term disposition decisions with respect to such suspects. The involvement of United States
Government personnel in extraditions or transfers initiated for the purpose of prosecution in
civilian court or those scenarios to which PPD-14 applies (i.c.. circumstances in which an
individual is arrested or otherwise taken into custody by the Federal Bureau of Investigation
(IFBI) or another Federal law enforcement :jlgj-cncy)‘I are not covered by this PPG.

Captures and Transfers by Foreign Governments: These procedures do not apply to ULS. law
enforcement requests for foreign governments to arrest or otherwise take into custody a suspect

"“Custody.” as referred to here. it is anticipated that the
United States Government will have temporary or transitory custody of the individual(s) without the presence of
officials of the forcign government maintaining custody of the detainee(s).

' Consistent with existing policy and practice, DOJ will, as appropriate, continue to notify the NSS, through the
Counterterrorism Security Group (CSG). of plans to arrest. or seek the extradition or transfer of, a suspected
terrorist, and where appropriate (e.g.. to consider other potential disposition options) the NSS, in consultation with
DOJ, may arrange for interagency consideration of a request for extradition or transfer.

.l‘iip I'[‘E‘ﬂI‘q‘aliir‘alaal S
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or to United States Government provision of training. funds, or equipment to cnable a loreign
government to capture a suspect. These procedures also do not apply to non-law enforcement
United States Government requests to capture a suspect who will remain in the custody of the
foreign government or to the provision of actionable intelligence 1o enable such captures. Every
6 months, departments and agencics shall notify the NSS ol any requests made of' a foreign
government (o eapture a suspect in the preceding 6 months. Unless covered by the exceptions
above or otherwise included in an Opuaummi plan under Section . il United States Government
pusnnml— i e e C e o suspect.
or an operation is intended to result in I'Illl.d Sldlu, (m\ ernment pusunnd taking custady of a
suspect. the department or ageney must submit a proposal through the NSS for interagency
review. Operational plans EEEG_G_GGGEEERRNRN o) include additional conditions
requiring interagency review of capture operations involving United States Government
personnel. depending on the policy consideration of the particular country or region in which the
operations would occur. I United States Government personned are expected | R
B L capure or transler suspects ina particular
country or region on an ongoing basis. the departiment or ageney involved shoutd seek to include
a proposed plan for such activities in the operational plan approved under Section .

2.A Nomination Process

2AL Anv department or agency participating in the Deputies Commitiee review in Section 2.1
may identify an individual for consideration, but only an operating agency or DOJ (*nominating
agencies” for purposes of Section 2 of this PPG) may formally request that a suspect be
considered for capture or custody by LS. personnel. Additionally. a depariment or ageney that
has captured a suspect. or that plans to capture or otherwise take custody of a suspecet, shall.
whenever practicable, propose a long-term disposition for such individual., Prior Lo requesting
that an individual be considered for capture or custody by the United States, the nominating
agency must confirm with its General Counsel that the operation can be conducted lawiully, but
it is not necessary 1o have resolved the long-term disposition plan prior to proposing a capture
operation,

2.A.2 Whenever possible, the nominating agency shall notify the Interagency Disposition
Planning Group prior to such a request.

2.A.3 A nomination for custody. including capture. or a proposed long-term disposition under
Scetion 2.A. | shall be referred to the 1\&5, which shall initiate the sereening process described in
Section 2,B.

2.A4 In the event initial screening under Section 2.13 has not taken place prior (o .S, personnel
taking custody ol a suspect. the process {or screening after capture described in Section 2.C shall
be iniliated.

e WA LAY L N Al A WA AP At ok ) ()
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2.B Screening Prior to a Capture Operation

2.B.1 The nominating agency shall prepare a profile for each suspect referred to the NSS for
review of a proposal to capture or otherwise take custody of the individual. The profile shall be
developed based upon all relevant disseminated information available to the Intelligence
Community (1C). as well as any other information needed to present as comprehensive and
thorough a profile of the individual as possible. The profile should explain any difference of
views among the 1C and note. where appropriate. gaps in existing intelligence. as well as
inconclusive and contradictory intelligence reports. At a minimum. cach individual profile shall
include the following information to the extent that such information exists:

2.B.2 Once the profile has been completed. the nominating agency shall provide the profile to
the NSS Senior Director for Counterterrorism.

2.B.3 Whenever time permits. the Interagency Disposition Planning Group shall assess the
availability. including the strengths and weaknesses, of potential disposition options.

2.B.4 All nominations under this Section for capturing or otherwise taking a suspect into
custody must undergo a legal review by the General Counsel of the nominating agency to
determine that the suspect may lawfully be captured or taken into custody by the United States
and that the operation can be conducted in accordance with applicable law. The General
Counsel’s conclusions shall be referred to the NSS Legal Adviser. The NSS Legal Adviser and
the General Counsel of the nominating agency shall consult with other department and agency
counsels. as necessary and appropriate. In addition. in the event that the suspect who has been
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nominated is a LS. person, DOJ shall conduct a legal analysis to ensure that the operation may
be conducted consistent with the laws and Constitution of the United States. The NSS [egal
Adviser shall submit the refevant legal conclusions o the Deputies Committee to inform its
consideration of the nomination.

2.B.5 The NSS shall convene a Restricted Counterterrorism Security Group (RCSGY for the
purpose of reviewing and organizing material and addressing any issues related to the
nomination ol an individual for capture. custody. or long-term disposition. Before forwarding to
the Deputies the nomination ot a suspect for capture or to otherwise be taken into custody. the
RCSG shall identity whether any other material is needed for Deputies™ consideration of the
nomination and issue taskings o departments and agencics. as appropriate. For cach nomination.
the NSS will request. and the National Cousterterrorism Cemter (NCTC) shall conduct, an
assessment of the suspect and provide that assessment to the NSS prior to consideration of the
namination or proposed long-term disposition by the Deputies Commiltee. and where feasible.
prior 10 RCSG review, The NSS will be responsible for ensuring that all necessary materials,
including the profile developed by the neminating agency and the NCTC assessment, are
included in the nomination package submitted to Deputies.,

2.C Screening After Capture
2,01 Whenever feasible. initial screening by the United States of suspects taken into ULS.

custody should be conducted belore the United States captures or otherwise takes custody of the
suspect. as set oul in Section 2.B.

2.C.2 Inthe event initial screening cannot be conducted betore the United States takes custody
ol the individual., immediately after capturing or otherwise taking custody ol the suspect,
appropriate U.S, personnel shall screen the individual to ensure that the correct individual has
been taken into custody and that the individual may be lawfully detained. Such screening shall
be conducted consistent with the laws and polmas d;‘)phcabk to the authoritics ;mmmm to which
the md]\ ldua] s hunu dt.ld[n&,d and SR S o : :

2.C.4 inthe event that the suspecet is detained pursuant to law of war authorities by the 1LS
military and additional time is needed for purposes ol intelligence collection or the development
of a fong-term disposition option, the Scerctary of Defense or his designee. following appropriate
interageney c.onsuftauons coor dIﬂd[Ld thmuuh the NSC pmuss may approve an extension of the
screening period EERSEE ' ' S < ubicct Lo the Tollowing:

" The RUSG shalt be chaired by the NSS Senior Director for Counterterrorism and shall include the following

departments and agencies: the Department of State, the Department of the Frmsur\ DOD B30I, the Department of’
Homeland Seewrity (DHS 1 gEE- CT1 . Joint Chiefs of Siafl 1 CS ), s e ond NOTC
Additional departments and agencies may participaie in the RCSG nn_cunu'; as 4[)])1 nprmlL
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1) The suspect’s detention must be consistent with U.S. law and policy, as well as all applicable
international law:

oo
—

The International Committee of the Red Cross must be notified of and provided timely
access o, any suspect held by the U.S. military pursuant to law of war authorities: and

4) When possible and consistent with the primary objective of collecting intelligence,
intelligence will be collected in a manner that preserves the availability of long-term
disposition options, including prosecution.

2.D Deputies Review

2.D.1 A nomination or disposition package for capture. custody. or long-term disposition
torwarded to the Deputies shall include the following:

I) The profile, produced by the nominating agency pursuant to Section 2.B.1, for the suspect or
suspects proposed for capture or long-term disposition:

2) Any assessment produced by NCTC pursuant to Section 2.B.5;

3) If appropriate. a description of the planned capture and sereening operation and | R

I O cational plan under which the capture would be conducted:

4y The department(s) or agency or agencies that would be responsible for carrying out the
proposed operation, if not already conducted:

5) A summary of the legal assessment prepared under Section 2.B.4: and

6) An assessment. including the strengths and weaknesses. of potential long-term disposition
options.

2.D.2 The Deputies of the Department of State. the Treasury, DOD. DOJ, DHS, the Office of
the Director of National Intelligence (DNI), il CTA. JCS, - NCTC, and any other
Deputies or officials a Deputy National Security Advisor (DNSA) may invite to participate, shall
promptly consider whether to recommend to the Principal of the nominating agency that a
capture operation be conducted in the context of the proposed plan at issue. that the United States
Government otherwise take custody of the individual. or that a particular long-term disposition
option be pursued.

2.D.3 When considering a proposed nomination. the Deputies shall evaluate the following
issues, and any others deemed appropriate by the Deputies:
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17 Whether the suspect’s capture would {urther the UL.S. CT strategy:

2) The implications for the broader regional and international political interests of the United
States:

3) Whether the proposed action would interfere with any intelligence collection or compromise
any intelligence saurces or methods:

4y The proposed plan for the detention and interrogation of the suspect;

L]
—

The proposed plan to capture the suspect. including the feasibility of capture and the risk to
UL.S. personnel;

6) Inthe event that transfer to a third party or country is anticipated, the proposed plan {or
obtaining humane treatment assurances {rom any country:

7} The long-ierm disposition options for the individual: and

8)

2.D.4 When considering the long-term disposition of a suspeet who is already in ULS, custody.
or whom a department or agency has already been authorized o capture or take into custody, the
Deputies” discussion shall be guided by the following principles:

1y Whenever possible, third-country custody options that are consistent with U.S. national
security should be explored:

2) Where transler to a third country is not feasible or consistent with U.S, national sceurity
interests. the preferred long-term disposition option for suspects captured or otherwise taken into
custody by the United States will be prosecution in a civilian court or, where available, a military
commission. Consistent with that preference. wherever possible and consistent with the primary
objective of collecting intelligence. inteltigence will be collected in a manner that allows it to be
used as evidence in a eriminal prosecution: and

3} Inno event will additional detainees be brought 1o the detention facilities at the Guantanamo
Bay Naval Basc.

Following consideration and discussion by the Deputies. departments and agencies shall submit
the final positions of their Principals within a timeframe consistent with operational needs.

2.E Presentation to the President and the Principal of the Nominating Agency

2.1 If the nominating agency, on behalfl of its Principal. continues o support taking action, a
DNSA shall inform the President of the views expressed by departments and agencies. As
appropriate. the nomination shall be presented to the President for a decision or the nomination
will be provided to the Principal of the appropriate operating agency for a deciston. along with
any views expressed by the President.
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2.E.2 Anappropriate NSS official will communicate in writing the decision taken. including any
terms or conditions placed on such decisions, to the Deputies who participated in the Deputies
Committee review of the nomination,

SECTION 3. Policv Standard and Procedure for Desienating ldentified HVTs for
Lethal Action

3.A Policy Standard for the Use of Lethal Action Against HVTs

Where the use of lethal action against HVTs has been authorized | AR -
an individual whose identity is known will only be eligible to be targeted. as a policy matter.
consistent with the requirements of the approved operational plan | R NG

the individual’s activities pose a continuing. imminent threat to U.S. persons.
3.B Necessary Preconditions for Taking Lethal Action

Lethal action requires that the individual may lawfully be targeted under existing authorities and
that any conditions cstablished in the appropriate operational plan, including those set forth in
Section 1.C.8. are met. The preconditions set forth in Section 1.C.8 for the use of lethal force are
as follows: (a) near certainty that an identified HVT is present; (b) near certainty that non-
combatants will not be injured or killed: (¢)

—;7 (d) an assessment that capture is not feasible at the time of the operation:” (¢)
an assessment that the relevant governmental authorities in the country where action is
contemplated cannot or will not effectively address the threat to U.S. persons: and (f) an
assessment that no other reasonable alternatives to lethal action exist to effectively address the
threat to U.S. persons.

3.C Interagency Review Process

3.C.1 Any department or ageney participating in the Deputies Commitiee review in Section 3.D
may identify an individual for consideration. but only the operating agencies (also known as the
“nominating agencies” for purposes of Section 3 of this PPG) may formally propose that an
individual be nominated for lethal action following confirmation from the General Counsel of
the nominating agency that the individual would be a lawful target.

3.C.2 The nominating agency shall prepare a profile for each individual nominated for lethal
action. The profile shall be developed based upon all relevant disseminated information
available to the IC. as well as any other information needed to present as comprehensive and
thorough a profile of the individual as possible. The profile shall note. where appropriate, gaps

" Operational disagreements [ c (o be clevated to
Principals. The President will adjudicate any disagreement among or between Principals.

* This process is designed to review nominations of individuals only where the capture of any individual at issue is
not feasible. If. at any point during or after the approval process capture appears feasible. a capture option in
accordance with Section 2 of this PPG (or the relevant operational plan |G ) shov!d be pursued.
11 the individual has already been approved for lethal action when a capture option becomes feasible, the individual
should be referred to the NSS Senior Director for Countertervorism and undergo an expedited Deputies review
focused on identifying disposition options,
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in existing intelligence. as well ag inconclusive and contradictory intelligence reports. At a
minimum. cach individual profile shall include a summary of all refevant disseminated
inteligence required to determine whether the policy standard set forth in Section 3.A for lethal
action against 1V Ts has been mel. and include the following information to the extent that such
information is available:

3.C.3 The NSS shall convene a meeting of the RCSG for the purpose of reviewing and
organizing material, and addressing any issues. related to the nomination of an individual for
lethal action,

3.CA4 Before forwarding the nomination of an identified MVT for fethal action to Deputices. the
RCSG shall identify other materials needed for Deputies” consideration of the nomination and
shall issue such waskings to departments and agencies, as appropriate. For cach nomination, the
NSS will request. and NCTC shall eonduct. an assessment of the nomination and provide that
assessment (o the NSS prior to consideration of the nomination by the Deputies Commiitee. and
where feasible prior to RCSG review, The NSS will be responsible for ensuring that all
necessary materials, including the profile devetoped by the nominating agency and the NCTC
assessment, are included in the nomination package submitted o Deputies.
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3.C.5 All nominations for lethal action must undergo a legal review by the General Counsel of
the nominating agencey to ensure that the action contemplated is lawful and may be conducted in
accordance with applicable law. The General Counsel’s conclusions shall be referred to the NSS
Legal Adviser. In all events. the NSS Legal Adviser and the General Counsel of the nominating
agency shall consult with DOJ. The NSS Legal Adviser and the General Counsel of the
nominating agency shall also consult with other interagency lawyers depending on the particular
nomination. In addition. in the event that the individual proposed for nomination is a U.S,
person, DOJ shall conduct a legal analysis to ensure that lethal action may be conducted against
that individual consistent with the laws and Constitution of the United States. The NSS Legal
Adviser shall submit the relevant legal conclusions to the NSS Senior Director for
Counterterrorism for inclusion in the nomination package 1o be submitted to Deputies.

3.C.6 If the proposal may be conducted lawfully. the nomination shall be referred to a DNSA. or
another appropriate NSS official. to facilitate consideration by the Deputies Committee.

3.D Deputies Review
3.D.1 Upon completion of a nomination package. the NSS shall forward the nomination package
to the Deputies Committee for consideration. A standard nomination package to be forwarded to

the Deputies shall include. at a minimum, the following:

Iy The profile, produced by the nominating agency pursuant to Section 3.C.2. for the individual
proposed for lethal action:

2) The assessment produced by NCTC pursuant to Section 3.C 4:

‘s

) A description | crational plan to which the nomination would be
added. including the timeframe. if any. in which the operation may be executed:

4) The operating agency or agencies that would be responsible for conducting the proposed
lethal action:

Lh

) A summary of the legal assessment: and

6) The determinations made by the nominating agency that capture is not currently feasible and
that the relevant governmental authorities in the country where action is contemplated cannot
or will not effectively address the threat to ULS. persons, as well as the underlying analysis
for those determinations.

3.D.2 The Deputies of the Department of State, DOD. JCS, DOJ. DHS. DNIL CIA. and NCTC
shall promptly consider whether to recommend to the Principal of the nominating agency that
lethal action be taken against the proposed individual in the context |
operational plan atissuc. [l ! participate in the review process as
observers. A DNSA may invite Deputies or other officials to participate as appropriate.
Following consideration and discussion by the Deputies. departments and agencies shall submit
to the NSS the final positions of their Principals within a timeframe consistent with operational
needs.
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3.D.3 When considering each proposed nomination. the Deputies shall evaluate the following
issues. and any others deemed appropriate by the Deputies:

1) Whether the Deputies can conclude with confidence that the nominated individual qualifies
under the policy standard in Section 3.A for lethal action, taking into account credible
information that may cast doubt on such a conclusion:

2} Whether the threat posed by the individual to ULS. persons can be minimized through a
response short of lethal action:

3) The implications for the broader regional and international political interests of the United
States:

4) Whether the proposed action would interfere with any intelligence collection or comprontise
any intelligence sources or methaods:

3) Whether the individual, if captured. would likely result in the collection of valuable
intelligence. notwithstanding an assessment that capture is not currently feasible: and

3.E Presentation to the President and the Principal of the Nominating Agency

3.E.D The Principal of the nominating agency may approve lethal action against the proposed
individual if; (1) the relevant Principals unanimously agree that lethal action should be taken
against the proposed individual. and (2) the Principal of the nominating agency has notified the
President through a DNSA ol his intention to approve lethal action and has received notice from
a DNSA that the President has been apprised of that intention.  The Principal of the nominating
agency may not delegate his authority 1o approve a nomination.

3.E.2 Nominations shall be presented 1o the President for decision. along with the views
expressed by departments and agencies during the process, when: (1) the proposed individual is a
U.S. person, or (2) there is a lack of consensus among Principals regarding the nomination. but
the Principal of the nominating agency continues to support approving the nomination.

3.3 In cither case, an appropriate NSS official will communicate in writing the decision,
including any terms or conditions placed on any approval. to the Deputies who participated in the
Deputies Committee review of the nomination.

3.F Annual Review; [ INGNGEGNNGEEE

3.5 The NSS. in conjunction with the nominating agency. shall coordinate an annual review of
P individuals authorized for possible lethal action Lo evaluate whether the intelligence
continues to support a determination that the individuals [N Gualify tor lethal action under
the standard set forth in Section 3.A. The NSS shall refer the necessary information for the



Case 1:17-cv-03391-PAE Document 37-3 Filed 10/11/17 Page 16 of 19

annual review to the Deputies for consideration. Following Deputies review. the information.
along with any reconunendations from Deputies. shall be forwarded to the Principal of the
nomunating agency for review. A separate legal review will be conducted. as appropnate. An
appropriate official from each nominating agency shall mform a DNSA of what action. 1f any
the Principal of the nonmunating agency takes in response to the review

3.F.2 The Deputy of any department or agency participating m the Deputies Conuniftee review
m Section 3 D may propose at any hnte that an mdividual be for
lethal acnon. In the event that such a proposal 1s made. NCTC shall update the IC-coordmated
profile for the mdividual at 1ssue and. as appropriate. the Deputies shall consider whether to
propose that the indmvidual be removed by the Principal of the nominating agency

3.F.3 Followmg consideration and discussion by the Deputies i accordance with 3.F.1 or 3.F.2
departments and agencies shall subnut the final positions of thew Principals within an
appropriate tuneframe deternuned by the NSS

SECTION 4. Policy Standard and Procedure for Approvine Lethal Force Against
Terrorist Targets Other Than [dentified HVTs

4.A Policy Standard for Directing Lethal Force Against Terrorist Targets Other Than
Identified HV1s

s Secton applies o e dnecion o Ll o

or unmanned Velucle Borme limprovised Lxplosive Devices or mfrastructure. including
explosives storage facilities. Where an operating agency has been authonzed to take direct
action azanst teronst et cther thon denn e dd TV TS .
terrorist target may be acted agamst as o policy matter. consistent with the requurements ot the

ipproved cparanonsd plon | T o oo o conhiniing, nnment

threat to LS. persons
4.B Necessary Preconditions for Directing Lethal Force Under This Section

Directing lethal force under this Section requures that. (1) the target may lawtully be targeted
and that any conditions established 11 the appropiiate operational plan. including those set forth
m Section 1.C.8. are met. The preconditions set forth m Section 1.C.8 for the use of lethal force
are as follows: (a) near certamty that a lawful terronst target other than an identified H\'T 15

present. (b) near certamnty that non-combatants will not be mjured or killed: (¢) [ RRNEENEGEGNEG

authorities m the country where action s contemplated cannot or wi l nol \llr..\llkul\ address the

COperanonal disacreements
Principal Ihe President will adjudicate any disagreement among ot between Prmcipals
e e s R TR e o N T T

TNy 1o =T T A LA T T BT l\
T T - N A T
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threat to LS. persons: and () an assessment that no other reasonable alternatives w lethal action
exist to effectively address the threat to ULS. persons.

4.C Nomination and Review of Terrorist Targets Other Than ldentified High-Value
Individuals

Where an operating agency has been authorized to direct foree against terrorist targets (including
IR o perty) other than identificd HV TS S . >
nominate specilic terrorist targets o target with lethal foree consistent with the requirements of

the approved operational plan |GGG - including the process required by the

plan Tor nominating and approving such targets,

SECTION A, Procedures {or Approving Proposals that Vary from the Policy Guidance
Otherwisc Set Forth in this PPG

5.A  Already Authorized Targets: Variations from Operational Plan Requirements
When Fieeting Opportunitics Arise

5.A.1 When direct action has been authorized under this PPG against identified HVTs or against
terrorist targets other than identified HVTs | EEEERERIIEN - (¢ operating agencey
responsible for conducting approved aperations. as a result of unforeseen circumstances and in
the event of a flecting opportunity., may submit an individuatized operational plan to the NSS
that varies from the requirements ol the operational plan SSNSTRGGTGGGGEGEGE - 10 hat cvent.
an appropriate NSS official shall consult with other departments and agencics. as appropriate and
as time permits, before submitting the proposul w the President for his decision.

5.A.2 All such variations from an operational plan must be reviewed by the General Counscel ol
the operating agency conducting the operation and the conclusions referred to the NSS Legal
Adviser. Inall cases. any operational plan must contemplate an operation that is in full
compliance with applicable law. Absent extraordinary circumstances, these proposals shall:

1} Identily an intermational and domestic legal basis for taking action in the relevant country

2) Mandate that lethal action may only be taken ift (a) there is near certainty that the target is
present: (b} there is near certainty that non-combatants will not be injured or killed: (¢) it has
been determined that capture is not feasible: (d) the relevant governmental authorities in the
country where action is contemplated cannot or will not effectively address the threat to LLS,
persons; and (e) no other reasonable alternatives exist to effectively address the threat to U5,
NErsons.

5.A.3 Any variation from an operational plan shall be presented to the President for decision.

and an appropriate NSS official shall communicate the President’s decision. including any terms
or conditions placed on any approval. to appropriate agencies.

-+ P AN TR 16
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5.B Extraordinary Cases: Variations from the Policy Guidance Otherwise Set Forth in this
PPG

Nothing in this PPG shall be construed to prevent the President from exercising his constitutional
authority as Commander in Chief and Chiel Executive. as well as his statutory authority. to
consider a lawful proposal from operating agencies that he authorize direct action that would fall
outside of the policy guidance contained herein, including a proposal that he authorize lethal
force against an individual who poses a continuing, imminent threat to another country’s
persons. In extraordinary cases. such a proposal may be brought forward to the President for
consideration as follows:

1) A proposal that varies from the policy guidance contained in this PPG may be brought
forward by the Principal of one of the operating agencies through the interagency process
described in Section | of this PPG, after a scparate legal review has been undertaken to
determine whether action may be taken in accordance with applicable law.

2) Where there is a fleeting opportunity, the Principal of one of the operating agencies may
propose to the President that action be taken that would otherwise vary from the guidance
contained in this PP, after a separate legal review has been undertaken to determine
whether action may be taken in accordance with applicable law.

3) Inall cascs, any proposal brought forward pursuant to this subsection must contemplate an
operation that is in full compliance with applicable law.

SECTION 6. Procedures for After Action Reports

6.A The department or agency that conducted the operation shall provide the following
preliminary information in writing to the NSS within 48 hours of taking direct action against any
authorized target:

I) A description of the operation:

~J
~—

A summary ol the basis for determining that the operation satisfied the applicable criteria
contained in the approved operational plan;

(9%
—

An assessment of whether the operation achieved its objective:

4) An assessment of the number of combatants killed or wounded:

5) A description of any collateral damage that resulted from the operation:
6) A description of all munitions and assets used as part of the operation; and

R R
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6.B The department or agency that conducted the operation shali provide subsequent updates to
the NSS on the ottcome of the operation, as appropriate. including any intelligence collected as a
result of the operation. The information provided o the NSS under this Section shall be made
available 1o appropriate officials at the departments and agencies taking part in the review under
Sections 1 and 3 of this PPG.

SECTION 7. Congressional Notification

A congressional notification shall be prepared and promptly provided to the appropriate
Members of the Congress by the department or agency approved Lo carry oul such actions when:

1y A new aperational plan for taking direet action JiEGGGGGGGGEGEGN__. s 2pproved:

2y Authority is expanded under an operational plan for directing lethal foree against lawiully

targeted individuals | EG_gEEEEREE od against lawful terrorist targets other than

individuals: or
3} Anoperation has been conducted pursuant to such approval(s).

In addition, appropriate Members of the Congress will be provided. no fess than every 3 months.
updates on identified HVTs who have been approved for lethal action under Section 3. Fach
department or agencey required to submit congressional notifications under this Section shall
inform the NS§ of how it intends Lo comply with this Section prior to providing any such
notifications o Congress.

SECTION 8. General Provisions

8.A This PPG is not intended to. and does not. create any right or benefit, substantive or
procedural. enforceable at law or in equity by any party against the United Stales, its
departments, agencies, or entities. its offtcers. employees. or agents. or any other person.

5.8

8.C Twelve months afler entry into foree ol this PPG, Principals shall review the
implementation and operation of the PPG, including any lessons learned from cevaluating the
information provided under Section 6. and consider whether any adjustments are warranted,
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