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U.S. Department of Justice

Office of Legal Counsel

OfTice of the Principal Deputy Assistant Attomey General Washington, D.C. 20530

May 30, 2005

MEMORANDUM FOR JOHN A. RIZZO
SENIOR DEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

Re: Application of United States Obligations Under Arn'cle 1 6 of the
Convention Against Torture to Certain Techniques that May Be
Used in the Interrogation of High Value al Qaeda Detainees

You have asked us to address whether certain “enhanced interrogation techniques” :
employed by the Central Intelligence Agency (*CIA") in the interrogation of high value al Qaeda
detainees are consistent with United States obligations under Article 16 of the United Nations
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
Dec, 10, 1984, S. Treaty Doc. No. 100-20, 1465 UN.T.S. 85 (entered into force for U.S.

Nov. 20, 1994) (“CAT"). We conclude that use of these techniques subject to the CIA’s careful
screening criteria and hmntatnons and its medical safeguards, is consistent with United States
obligations under Article 16

By its terms, Article 16 is limited to conduct within “territory under [United States)

’ jurisdiction.” We conclude that tervitory-under United States jurisdiction includes, at most, areas

' Qur analysis and conclusions are limited to the specific legal issues we address in this memorandum. We

note (hat-we have previousty concluded that use of these techniques, subject (0 the limits and safeguards required by

~ DERIVED FROM: Muiltiple sources

the interrogation program, does not violate the federal prohibition on torture, codified at 18 U.S.C. §§ 2340-2340A.
See Memorandum for Jolm A. Rizzo, Senior Dep ty General Counsel, Central Intelligence Agency, from Steven G.
Bradbury, Principal Deputy Assistant Attorney General, Offics of Legal Counsel, Re: Application of 18 US.C.-
§§ 2340-2340A4 to Certain Techniques that May Be U.red in the Interrogation of a High Value al Qaeda Detainee
(May 10, 2005); see also Memorandum for Jobn A. Rizzo, Senior Deputy General Counsel, Ceotral Intelligence

Application of 18 U.S.C. §§ 2340-234C4 10 the Combined Use of Certain Techniques in the Interrogation of High
Value al Qaeda Detainees (May 10, 2005) (concluding that the anUcnpated combined use of these techniques would
not violate the federal prohibition on torture). The legal advice provided in this memorandum does not represent lhe
policy views of the Dcpartment of Justice concemning the use of any interrogation methods,
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over which the United States exercises at least de facto authority as the government. Based on

. CIA assurances, we understand that the interrogations do not take place in any such areas. We
therefore conclude that Asticle 16 isinapplicable to the CIA’s interrogation practices and that
those practices thus cannot violate Article 16. Further, the United States undertook its
obligations under Article 16 subject to a Senate reservation, which, as relevant here, explicitly
limits those obligations to “the cruel, unusual and inhumane treatment . . . prohibited by the Fifth
Amendment . . . to the Constitution of the United States.”? There is a strong argument that
through this reservatlon the Senate intended to limit the scope of United States obligations under
Article 16 to those imposed by the relevant provisions of the Constitution. As construed by the
courts, the Fifth Amendment does not apply to aliens outside the United States. The CIA has
assured us that the interrogation techniques are not used within the United States or against
United States persons, including both United States citizens and lawful permanent residents.
Because the geographic limitation on the face of Article 16 renders it inapplicable to the CIA
interrogation program in any event, we need not decide in this memorandum the precise effect, if
any, of the Senate reservation on the geographic reach of United States obligations under Anticle
16. For these reasons, we conclude in Part II that the intertogation techniques where and as used
by the CIA are not subject to, and therefore do not violate, Article 16.

Notwrthstandmg these conclusrons you have also asked whether the interrogation
techniques at issue would violate the substantive standards applicable to the United States under -
Article 16 if, contrary to our conclusion in Part II, those standards did extend to the CIA
interrogation program. As detailed below in Part III; the relevant constraint here, assuming
Article 16 did apply, would be the Fifth Amendment’s prohibition of executive conduct that

. “shocks the conscience.” The Supreme Court has emphasized that whether conduct “shocks the
conscience” is a highly context-specific and fact-dependent question. The Court, however, has
not set forth with precision a specific test for ascertaining whether conduct can be said to “shock
the conscience” and has disclaimed the ability to do so. Moreover, there are few Supreme Court
cases addressing whether conduct “shocks the conscience,” and the few cases there are have all
arisen in very different contexts from that which we consxder here.

For these reasons, we cannot set forth or apply a precise test for ascertaining whether
conduct can be said to “shock the conscience.” Nevertheless, the Court’s *shocks the
conscience” cases do provide some signposts that can guide our inquiry. In particular, on
balance the cases are best read to require a determination whether the conduct is “‘arbitrary in
the constitutional sense,”* County of Sacramento v. Lewis, 523 U.S. 833, 846 (1998) (citation

? The reservation provides in full;

e — s mereese—eeann Lhi3E the-United -States-considers-itself-bound by e ubliESGH Wder Axtcle 16 (o prevent “cruel,
inlrarman or degrading treatment or punishment,” only insofar as the term “crue!, inhumrzn or
-degrading treatment or punishment” means the cneel, unusual and inhurmane treatmeat or
punishment prohibited by the FiRkh, Eighth, and/or Fourteenth Amendments to the Constitution of

the United States. .
136 Cong. Rec. 36198 (1990). As we explain below, the Eighth and Fourteenth Amendments are not applicable in
this context.
E— wiieiaRT
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omitted); that is, whether it involves the “exercise of power without any reasonable justification
’ in the service of a legitimate governmental ob_;ecnve " id. “[C]onduct intended to injure in some
way unjustifiable by any govemment interest is the sort of official action most likely to rise to
the conscience-shocking level.” /d. at 849. Far from being constitutionally arbitrary, the
interrogation techniques at issue here are employed by the CIA only as reasonably deemed
necessary to protect against grave threats to United States interests, a determination that is made
at CIA Headquarters, with input from the on-scene interrogation team, pursuant to careful
screening procedures that ensure that the techniques will be used as little as possible on as few
detainees as possible. Moreover, the techniques have been carefully designed to minimize the
risk of suffering or injury and to avoid inflicting any serious or lasting physical or psychological
harm. Medical screening, monitoring, and ongoing evaluations further lower such risk. '
Significantly, you have informed us that the CIA believes that this program is largely responsible
for preventing a subsequent attack within the United- States. Because the CIA interrogation
program is carefully limited to further a vital government interest and designed to avoid
unnecessary or serious harm, we conclude that it cannot be said to be constitutionally arbitrary.

. The Supreme Court’s decisions also suggest that it is appropriate to consider whether, in
light of “traditional executive behavior, of contemporary practice, and the standards of blame
generally applied to them,” use of the techniques in the CIA interrogation program “is so N
egregious, so outrageous, that it may fairly be said to shock the contemporary conscience.” 7d. at
847 n.8. We have not found evidence of traditional executive behavior or contemporary practice
either condemning or condoning an interrogation program carefully limited to further a vital
government interest and designed to avoid unnecessary or serious harm. ‘We recognize,

. however, that use of coercive interrogation techniques in other contexts—in different settings,
for other purposes, or absent the CIA’s safeguards—might be thought to “shock the conscience.”
Cf., e.g., Rochin v. California, 342 U.S. 165, 172 (1952) (finding that pumping the stomach of a
criminal defendant to obtain evidence “shocks the conscience"); U.S. Army Field Manual 34-52:
Intelligence Interrogation (1992) (“Field Manual 34-52") (detailing guidelines for interrogations
in the context of traditional warfare); Department of State, Country Reports on Human Rights
Practices (describing human-rights abuses condemned by the United States). We believe,
however, that each of these other contexts, which we describe more fully below, differs critically
from the CIA interrogation program in ways that would be unreasonable to ignore in examining ‘
whether the conduct involved in the CIA program “shock(s] the contemporary conscience.”
Ordinary criminal investigations within the United States, for example, involve fundamentally
difterent government interests and implicate specific constitutional guarantees, such as the
privilege against self-incrimination, that are not at issue here, Furthermore, the CIA
interrogation techniques have all been adapted from military Survival, Evasion, Resistance,
Escape (“SERE") training Although there are obvious differences between training exercises
and actual interrogations, the fact that the United States uses similar techniques on its own troops

WWWWliﬂmhr R
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Given that the CIA interrogation program is carefully limited to further the Govemment's
paramount interest in protecting the Nation while avoiding unnecessary or serious harm, we
conclude that the interrogation program cannot “be said to shock the contemporary conscience”

(b)(1) -
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when considered in light of “traditional executive behavior” and “contemporary practice.”
. Lewis, 523 U.S. at 847 n.8, '

L

The CIA operates its interrogation program pursuant to the authorities granted to it in the
September 17, 2001, Memorandum of Noﬁﬁcation.{

(1)
(b)‘(;i) NatSecAq

il

| The Memorandum specifically authorizes the CIA "to capture
and detain persons who pose a continuing, seno:fMof violence or death to U.S. persons and
interests or who are planning terrorist activities. See also Counterterrorism Detention -
and Interrogation Activities (Septeriiber'2001-0 2003), No. 2003-7123-IG, at 11 (May 7,
2004) (“IG Report™) (noting. that the Memorandum does not expressly authorize interrogations
but locating such authority in the “CIA’s general authonty and responsibility to collect
intelligence™) (citing 50 U.S.C. §§ 403-1, 403-3(d)(1)). (b) (3) NatSecAct

Elsewhere, we have described the CIA interrogation program in great detail. See
_ Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central Intelligence Agency,
. from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal
Counsel, Re: Application of 18 U.S.C. §§ 2340-23404 to Certain Techniques that May Be Used
in the Interrogation of a High Value al Qaeda Detainee at 4-15, 28-45 (May 10, 2005)
(“Techniques™), Memorandum for John A. Rizzo, Senior Deputy General Connsel Central
Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney General,
Office of Legal Counsel, Re: Application of 18 U.S.C. §§ 2340-23404 to the Combined Use oj
Certain Techniques in the Interrogation of High Value al Qaeda Detainees at 3-9-(May 10,
2005) (“Combined Use"). The descriptions of the techniques, including all limitations and
safeguards applicable to their use, set forth in Techniques and Combined Use are incorporated by
reference herein, and we assume familiarity with those descnpt\ons Here, we highlight those
aspects of the program that are most important to the question under consideration. Where
 appropriate, throughout this opinion we also provide more detailed background information
regarding specific high value detainees who are representatwe of the individuale 6n whom the
techniques mlght be used.’ , ,

A.

Under the CIA’s guidelines, several conditions st be satisfied before the CIA
considers employing enhanced techniques in the interrogation of any detainee. The CIA must,

. 3 mClAhasmnewedandeonﬁnnedthemmcyofmndescrmcionofmemtmoga(ionprom
Including its purposes, methods, limitstions, and results

iy TorSIoRTY, provoe o

(b)(3) NatSecAct N )




Case 1:15-cv-09317-AKH Document 53-16 Filed 10/17/16 Page 5 of 40

\MVN/MAY YU 2UUD V1 (i91/8T. 17:60/N0. 6160429000 P 7

. based on available intelligence, conclude that the detainee is an important and dangerous

. member of an al Qaeda-affiliated group. The CIA must then determine, at the Headquarters -
level and on a case-by-case basis with input from the on-scene interrogation team, that enhanced
interrogation methods are needed in a particular mtenogatnon Finally, the enhanced techniques,
which have been designed and implemented to minimize the potential for serious or unnecessary
harm to the detainees, may be used only if there are no medical or psychological
contraindications.

- -

H

1.

As noted above, the Memorandum of Notification authorizes the CIA to capture and
detain individuals who either pose serious threats to the United States or are planning terrorist
attacks. See Memorandum of Notification at 2. In addition to the standards set forth in the
Memorandum relating to capture and detention, the ‘CIA uses enhanced intermogation techniques
only if the CIA’s Counterterrorist Center (*CTC”) determines an individual to be.a “High Value
Detainee,” which the CIA defines as:

a detainee who, until time of capture, we have reason to believe: (1) is a senior
member of'al-Qai’da or an al-Qai’da associated terrorist group (Jemaah
lslzumyyah Egyptian Islamic Jihad, al-Zarqaw& Group, etc.), (2) bas knowledge ¢
of imminent terrorist threats against the USA, its military forces, its citizens and
orgnmzatlons, or its allies; or that has/had direct iuvolvement in planmng and
preparing terrorist actions agajnst the USA or its allies, or assisting the al-Qai’da

o o e o e e g b e o e e g it B S e Sy e et P gy g o St S s s e e e . e o e e —— = vt

‘_ A " Teadership in planning and preparing such terrorist actions; and (3) if released,
constitutes a clear and continving threat to the USA or its allies.
(b)(3) CIAAct '
Fax for Daniel Levin, Acting Assistant Attorney General, Office of Legal Counsel, from
______________ Assistant General Counsel, Centrul Intelligence Agency at 4 (Jan. 4, 2005)
(b)(3) CIAACt (% January4 ax”). The CIA, therefore, must have reason to believe that the detainee is a
senior member (rather than a mere “foot soldier”) of al Qaeda or an associated terrorist
organization, who likely has actionable intelligence ooncermng terrorist threats, and who poses a
significant threat to Unned States integests, :

The “waterboard,” which is the most intense of the CIA interrogation techiniques, is
subject to additional limits. It may be used on a High Value Detainee only if the CIA has
“credible intelligence that a terorist attack is imminent”; “substantial and credible indicators that
the subject has actionable intelligence that can prevent, dxsmpt or delay this attack”, and “[o]ther -
interrogation methods have failed to elicit the information [or] CIA has clear indications that -
other methods are unhkely to elicit tlus mfomauon withm the percelved time hmilfor

: acting
Agency, to Daniel Levm, Acting Asslstnnt Attomey General, Oﬁice of Legal Counsel ats
(Aug. 2, 2004) (“Augu.rt 2 Rizzo Letter”) (attachment)

To date, the CIA has taken custody of 94 detainees pursuant to the authomy granted to it
: in the Memorandum of Notification and has employed enhanced techniques to varying degrees
. in the interrogations of 28 of these detainees. We uiderstand that two individuals, Janat Gul and

iie_rsaean* verere J
S b .
~-{B)M3)NatSecAct .. _____._.______
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Hasan Ghul, are reprcsemahve of the high value detainees on whom enhanced techniques have
been, or might be, used. On Julyl:l 2004, the CIA took custody of Janat Gul, whom the CIA

(b) (3Y CIAAGH - believed had actionable intellige_x’xce concerning the pre-election threat to the United States. See

Associate General Counsel, Central Intelligence Agency, to
Daniel Levin, Acting Assistant Attorney General, Office of Legal Counsel at 2 (Aug. 25, 2004)

(b)(3) CIAAct ™~ (“August-25 tter”). Gul had extensive connections to various al Qaeda leaders,

members of the Taliban, and the al-Zarqawi network, and intelligence indicated that “Gul had
arranged a . . . meeting between [a sensitive CIA source] and al-Qa'ida finance chief Shaykh
Sa’id at which elements of the pre-election threat were discussed.” Id., at 2-3; see also Undated
CIA Memo, “Janat Gul,” at 1 (“Janat Gul Memo"). (b)(3) ClAAct

Intelligence indicated that prior to his ¢apture, Hasan Ghul “perform[ed) critical
facilitation and finance activities for alsQa ida,” including “transporting people, funds, and
documents.” Fax for Jack L. Goldstith, III, Assistant Attorney General, Office of Legal
Counsel, from | Assistant General Counsel, Central Intelligence Agency
(March 12, 2004). The CIA also suspected that Ghul played an active part in planning attacks
against United States forces stationed in Qatar. Additionally, Ghul had exteasive contacts with
key members of al Qaeda, including, prior to their captures, Khalid Shaykh Mubammad
("KSM") and Abu Zubaydah. See id. Significantly, “Ghul was captured while on a mission
from ‘Abd al-Hadi to establish contact” with al-Zarqawi. See CIA Directorate of Intelhgencc,
US Efforts Grinding Down al-Qa ‘ida 2 (Feb. 21, 2004),

Consistent with its heightened standard for use of the waterboard, the CIA has used this
technique in the interrogations of only three detainees to date (KSM, Zubaydah, and ‘Abd Al-
Rahim Al-Nashiri) and has not used it since the March 2003 interrogation of KSM. See Letter
from Scott W. Muller, General Counsel, Central Intelligence Agency, to Jack L. Goldsmith 11T,
Assistant Attorney General, Office of Legal Counsel at 1 (June 14, 2004).

We understand that Abu Zubaydah and KSM are representative of the types of detainees
on whom the waterboard has been, or might be, used. Prior to his capture, Zubaydah was “one
of Usama Bin Laden’s key lieutenants.” CIA, Zayn al-Abidin Muhammad Husayn ABU
ZUBAYDAH at 1 (Jan. 7, 2002) (“Zubaydah Biography”). Indeed, Zubaydah was al Qaeda’s
third or fourth highest ranking member and had been involved “in every major terrorist operation
carried out by al Qaeda.” Memorandum for John Rizzo, Actifig General Counsel, Central
Intelligence Agency, from Jay S. Bybee, Assistant Attorney General, Office of Legal Counsel,
Re: Interrogation of al Qaeda Operative at 7 (Aug. 1, 2002) (“Interrogution Memorandinm'™),
Zubaydah Biography (noting Zubaydah's involvement in the Sépsember 11 attacks). Upon his
capture on March 27, 2002, Zubaydah became the most senior member of al Qaeda in United
States custody. See IG Report at 12.

[

KSM, “a mastermind” of the September 11, 2001, attacks, was regarded as “one of al-
Qa’ida’s most dangerous and résourceful operatives.” CIA, Khalid Skaykh Muhaimmad at 1
(Nov. 1, 2002) (“CIA KSM Biography”). You have informed us that KSM personally murdered -
Wall Street Journal reporter Daniel Pearl in Februery 2002 and recorded the brutal decapitation
on videotape, which he subsequently released for broadcast. Prior to his capture, the CIA
. congsidered KSM to be one of al Qaeda’s “most important operational leaders . . . based on his

B
(b)(3) NatSecAct
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close relationship with Usama Bin Laden and his reputation among the al-Qa’ida rank and file.”
Id. -After the September 11 attacks, KSM assumed “the role of operations chief for al-Qa’ida
around the world.” CIA Directorate of Intelligence, Khalid Shaykh Muhammad: Preeminent
Source on Al-Qa'ida T (July 13, 2004) (“Preeminent Source™). KSM also planned additional
attacks within the United States both before and after September 11. See id. at 7-8; see also The
9/11 Commission Report: Final Report of the National Commission on Terrorist Attacks Upon
the United States 150 (official gov't ed. 2004) (“9/11 Commission Report”).!-

2 (6)(3) ClAAct

' Even with regard to detainees who satisfy these threshold requiremaents, enhanced
techniques are considered only if the on-scene interrogation team determines that the detainee is
withholding or mampulatmg information. In order to make this assessment, interrogators
conduct an initial interview “in a relatively benign environment.” Fax for Damﬂ Levin, Acting
Assistant Attorney General, Office of Legal Counsel, from Associate
General Covasel, Central Intelligence Agency, Re: Background Paper on CIA ‘s Combined Use
of Interrogdtion Techniques at 3 (Dec. 30, 2004) (“Backgrourd Paper”). At this stage, the
detainee is “normally clothed but seated and shackled for security purposes,” and the
interrogators take “an open, non-threatening approach.” Jd. In order to be judged participatory,
however, a high value detainee “would have to willingly provide information on actionable
threats and location information on High-Value Targets at large—not lower level information.”
Id. Ifthe detamee fanls to meet this “very high” standard, the mten'oganon team develops an

.‘ T and in escalitmg‘fishon .‘ﬁe id. at 3-4; Yechniques at 5.

Any interrogation plan that mvolves the use of enhanced techniques must be reviewed .
. and approved by “the Director, DCI Counterterrorist Center, with the concurrence of the Chief,
CTC Legal Group.” George J. Tenet, Director of Central Intelligence, Guidelines on
Interrogations Conducted Pursuant io the Presidential Memormdum of Notification of 17
September 2001 at 3 (Jan. 28, 2003) (“Interrogation Gmdehnes") Each approval lasts for a
period of at most 30 days, see /d. at 1-2, although enhanced interrogation techniques are
generally not used for more than seven days, see Background Paper at 17.
~~~~~~~~~ For example, after medical and psychologioal examinations found no contraindications,
Jaiiat- Gul's interrogation team sought and obtained approval to use the following techniques: -
attention grasp; walling, fac@pj&ﬁfal slap, wall standing, stress positions, and sleep ‘
deprivation. See August 25 frer at 2. The interrogation team carefully analyzed
Gul’s responsiveness to difterent areas of inquiry” during this time and noted that his resistance
increased as questioning moved to his “knowledge of operational terrorist activities.” Jd. at 3.

‘ Al-Nashln,theoﬂyomerdmmeembeahpddmﬂwmboud,phnnedmebombmdﬂnusS
Cole and was subscquently “recognized asthecluefofalQaedaop«anonsinandalvmdﬂuNnbiaanmmla
9/11 Commission Report at 153.

5 You avo informed s that tho cureat practic s or the Dircctor of tho CentralInelligenice Agacyto
make this deterimination personally.
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Gul apparently feigned memory problems (which CIA psychologists ruled out through
‘ intelligence and niemory tests) in order to avoid answering questions. /d. _

At that point, the interrogation team believed that Gul “maintains a tough, Mujahidin
fighter mentality and has conditioned himself for a physical interrogation.” Id, The team
therefore concluded that “more subtle interrogation measures designed more to weaken Gul’s
physical ability and mental desire to resist interrogation over the long run are likely to be more
effective.” Id. For these reasons, the team sought authorization to use dietary'manipulatiom
nudity, water dousing, and abdominal slap. /d. at 4-5. In the team’s-view, adding these

techniques would be especially helpful with Gul because he appeared to have a particular
weakness for food and also seemed especially modest. See id. at 4.

The CIA used the waterboard extensively in the interrogations of KSM and Zubaydah,
but did so only after it became clear that standard interrogation techniques were not working.

" Interrogators used enhanced techniques in the interrogetion of al-Nashiri with notable results as
early as the first day. See IG Report at 35-36. Twelve days into the interrogation, the CIA
subjected al-Nashiri to one session of the waterboard during which water was applied two times.
See id, at 36.

3.

Medical and psychological professxonals from the CIA’s Office of Medical Services

(“OMS”) carefully evaluate detainees before any enhanced technique is authonzed inorderto -
_aresult of interrogation.” Techniques at 4; see OMS Guidelines on Medical and Psychological.

Support to Detainee Rendition, Interrogation and Detention at 9 (Dec. 2004) (*OMS

Guidelines). In addition, OMS officials continuously monitor the detainee’s condition

throughout any interrogation using enhanced techniques, and the interrogation team will stop the

use of particular techniques or the interrogation altogether if the detainee’s medical or

psychological condition indicates that the detainee might suffer significant physical or mental

harm. See Techniques at 5-6. OMS has, in fact, prohibited the use of certain techniques in the

interrogations of certain detainees. See id. at S. Thus, no technique i3 used in the interrogation

of any detainee—no matter how valuable the information the CIA believes the detainee has—if

the medical and psychologlcal evaluations or ongoing monitoring suggest that the detainee is

likely to suffer serious harm. Careful records arc kept of each interrogation, which ensures

accountability and allows for ongoing evaluation of the efficacy of each techmque and its

potential for any unintended or mappropnate results. See id.

B.

Your office has informed us that the CIA believes that “the intelligence acquired from
these interrogations has been a key reason why al-Qa’ida has failed to launch a spectacular attack
~ inthe West since 11 September 2001.” Memorandum for incinal Deputy
" Assistant Attorney General, Office of Legal Counsel, fromi Legal
‘ Group, DCI Counterterrorist. Center, Re: Effectiveness of the CIA Counterintelligence | .
. Interroganon Techniques at 2 (Mar. 2, 2005) (“Effectiveness Memo”). In particular, the CIA

N e (b)(3) ClAAct
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believes that it would have been unable to obtain critical information from numercus detainees,
‘ including KSM and Abu Zubaydah, without these enhanced techniques. Both KSM and
Zubaydah had “expressed their belief that the general US populauon was ‘weak,’ lacked
resilience, and would be unable to ‘do what was necessary’ to prevent the terrorists from
succeeding in their goals.” Id. at 1. Indeed, before the CIA used enhanced techniques in its
mtenogahon of KSM, KSM resisted giving any answers tp questions about future attacks,
smply noting, “Soon, you will know.” /d. We understand that the use of enhanced techniques
in the interrogations of KSM, Zubaydah, and othem, by contrast, has yielded critical information.
‘See IG Report at 86, 90-91 (describing increase in intelligence reports attributable to use of
enhanced techniques). As Zubaydah himself explained with respect to enhanced techniques,
“brothers who are captured and interrogated are permitted by Allah to provide information when
they believe they have ‘reached the limit of their ability to withhold it’ in the face of
psychological and physical hardships.” Effectiveness Memo at2. And, indeed, we understand
that since the use of eahanced techniques, “KSM and Abu Zubaydah have been pivotal sources
because of their ability and willingness to provide their analysis and speculation about the
capabilities, methodologies, and mindsets of terrorists.” Preeminent Source at4. -

Nevertheless, current CIA threat reporting indicates that, despite substantial setbacks over
the last year, al Qaeda continues to pose a grave threat to the United States and its interests. See.
- CIA Directorate of Intelligence, A/-Qa ‘ida’s Efforts Against the US Homeland: Persistent and
Resilient (Jan. 8, 2005) (“Threat Report”). For example, according to “[m]ultiple reliable reports
during 2004[,] al.-Qa’ida continues to recruit and train operatives to deploy to the United States.”
Co Id. at 2. Multiple sources suggest that al Qaeda operatives are attempting “to improve Richard
. * Reid’s original shoe bomb design” for use in the United States. Jd. at 4. Another source
" indicates, with at least some corroboration, that al Qaeda intends to “transport a nuclear device or
material . . . to the United States, possibly via Mexico,” and either possesses or is “on its way”to
possessing uranium. Jd. See also CIA Directorate of Intelligence, Sharif al-Masri Provides
Insights on al-Qa ‘ida’s Nuclear Efforts, But Little on Capabimy (March 28, 2005). You have
informed us that the CIA believes that enhanced interrogation techniques remain essential to
obtaining vital intelligence necessary to detect and disrupt such emerging threats.

In understanduig the effectiveness of the interrogation prognm, itis |mporw'1t to keep
two related points in mind. First, the total value of the program cannot be appreciated solely by
focusing on individual pieces of information. According to the CIA Inspector General:

CTC frequently uses the information from one detaince, as well as other sourves,
to vet the information of another detainee. Although lower-level detainees
provide less information than the high value detainees, information from these
detainees has, on many occasions, supplied the mfonnatmn needed to probe the

a
fuller knowledge of Al-Qa’ nda acmntm than would be possible from a single -
detainee. .

IG Report at 86. As illustrated below, we understand that even interrogations of compmﬁvely
lower-tier high value detainees supply information that the CIA uses to validate and assess
. information elicited in other interrogations and through other methods. Intelligence acquired

| | > o)
e e {BYB) NSOCAC o
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from the interrogation program also enhances other intelligence methods and has helped to build
the CIA’s overall understanding of al Qaeda and its affiliates. Second, it is difficult to quantify
with confidence and precision the effectiveness of the program. As the G Report notes, it is
difficult to determine concluswely whether interrogations have provided information critical to
interdicting specific imminent attacks. See id. at 88. And, because the CIA has used enhanced
techniques sparingly, “there is limited data on which to assess their individual effectiveness.” /d.
at 89. As discussed below, however, we understand that interrogations have led to specific,
actionable intelligence as well as a general increase in the amount of intelligence regardmg al
Qaeda and its affiliates. See id, at 85-91.

With these caveats, we tum to specific examples that you have provided to us. You bave
informed us that the interrogation of KSM—once enhanced techniques were employed—led to
the discovery of a KSM plot, the “Second Wave,” “to use East Asian operatives to crash a
hijacked airliner into” a building in Los Angeles. Effectiveness Memo at 3. You have informed
us that information obtained from KSM also led to the capture of Riduan bin Isomuddin, better
known as Hambali, and the discovery of the Guraba Cell, a 17-member Jemaah Islamiyah cell
tasked with executing the “Second Wave.” See id. at 3-4; CIA Directorate of Intelligence, Al-
Qa'ida’s Ties to Other Key Terror Groups: Terrorists Links in a Chain 2 (Aug. 28, 2003). More
specifically, we undecstand that KSM admitted that he had tasked Mai nd Khan with delivering a
large sum of money to an al Qaeda associate. See Fax ﬁ'onJ Legal
Group, DCI Counterterrorist Center, Briefing Notes on the Value of Detainee Reporting at 1
(Apr. 15,2005) (“Briefing Noles") Khan subsequently identified the associate (Zubair), who
was then captured. Zubair, in turn, provided information that led to the arrest of Hambali. See
id. The information acquired from these captures allowed CIA nmenogators to pose more
specific questions to KSM, which led the CIA to Hambali’s brother, al-Hndx Using information
obtained from multiple sources, al-Hadi was captured, and he subsequemly identified the Guraba
cell. Seeid. at 1-2. With the aid of this addmonal information, intereogations of Hambali
confirmed much of what was learned from KSM.® (b)(3) CIAAct

Interrogations of Zubaydah—again, once enhanced techniques were employed—
furnished detailed information regarding al Qaeda’s “organizational structure, key operatives,
and modus operandi” and identified KSM as the mastetmind of the September 11 attacks. See
Briefing Notes at 4. You have informed us that Zubaydah also “provided significant information
on two operatives, [including] Jose Padilla[,] who planned to build and detonate a ‘dirty bomb’
in the Washington DC area.” Effectiveness Memo at 4. Zubaydah and KSM have also supplied

- important infarmation about al-Zarqawi and his network. See Fax for Jack L. Goldsmith III,

_ Assistant Attoruey General, Office of Legal Counsel, from __|Office of
General Counsel, CIA, Why do we believe that al-Zargawi is an associate but not amember of
(b)(3) CIAAct

s WedisalsonlyamﬂfmaImofmcmpommmmgm:CIAmmgammm»hmdﬁom
KSM. As detailed in the Briefing Notes and elsewhere, interrogations of KSM have also led to critical information
selating o Iyman Faris (an Ohio-based track driver who is row serving a 20-year sentence for providing material
support to al Qacda by, among other things, participating in the preparation of a plot to destroy a New York City
bridge al the direction of senior al Qacda members), Sajid Badat (who, it is believed, intended 10 “launcha
simultaneous shoe bomb attack with Richard Reld,” Brigfing Nofes at 2), and a plot to use commercial airliners to
attack Heathrow Airport, see id. at 4.

ZOREGCRET RIGEQRN |

10
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. al-Qa'ida? at.1 (Feb. 13, 2004). Since interrogation with the waterboapd, Zubaydah has
' consistently identified detainees by picture, [and provided useful
guidance on how best to obtain information from other detainees. See /G Report at 90. In

addition, both Zubaydah and KSM named Jafar al-Tayyar-“as one¢ of the most likely individuals
to be used by al-Qa’ida for operations in the United States or Europe.” Briefing Nofes at 3.
Subsequent FBI investigations suggest that al-Tayyar’s true name is Adnan El Shuknjumah the
sonofa leader of a Florida mosque. See id. The FBI has issued a “Be on the Lookout” notice

B . for al-Tayyar.”

speclﬁcsemorleadmofal Qaeda \Seeid at 5. The
CIA then “mapped out and pinpointed the residences of kev [al Oaedal leadersin S
Effectiveness Memo at 51

.| |'Hasan Ghul has also supplied valuable information regarding al Qaeda’s training
techniques, see Briefing Notes at 5, as well as the hierarchy and internal strife of the
organization, see CIA Directorate of Intell:gence US Efforts Grinding Down al-Qa ‘ida 2 (Feb.

(b)(1) 21, 2004).
(b)(3) NatSecAct

Although the CIA believes that Janat Gul continues to downplay his lmdwledge, we
understand that information obtained in his interrogations has produced approximately 70
intelligence reposts. See Janat Gul Memo at 1. You have informed us that Gul has provided

(b)(3) NatSecAct  Sa’id (dxscussed above). Armed with Gul’s 'éiséincns,thecus{:]the asset, whothen -
-------------------------------- admitted that he had lied about the meeting. See id. at 1-2. Gul has supplied general background

| (E)(;) NatSecAct information regarding i $ucc8ssor (Tohir Yuldashev| ) and Sharif al-Masri
(b)( )aecc(“SAM"){ |, an al Qaeda associate who Gul suggests “may have information
------- on the location of” bin Laden, Letter from Assistant General Counsel,

EE ;E :15; NatSecAct Central Intelligence Agency, to Dan Levin, Actmg Assistant Attorney General, Office of Legal
Counsel (Sept 19, 2004) (attachment). ' ]

More generally, the CIA has informed us that, siace March 2002, the intelligence derived
from CIA detarinees has resulted in more than 6,000 intelligence reports and, in 2004, accounted
for approximately half of CTC’s reporting on al Qacda. See Briefing Notes at 1; see also IG
Report at 86 (noting t 1at from September 11, 2001, through April 2003, the CIA “produced over
3,000 intelligence reports from” a few high value detamees) You have informed us that the
substamml majonty oftlns mtelhgence has come ﬁom dctamees subjected to enhanced

; Y
md:spensable to the task of denvmg actlonable mtelhgence ﬁom other fonm of wllect:on, most
--------------------------------- notablyl_ ] See Briefing Notes at 6 (explaining that detainees have listened to
(b)(3) NatSecAct _reqordmgs, identified communicants, and aided in understanding important conversations),

7 As with KSM, we discuss only a portion of the intelligence obtained through intervogations of Zubaydah.

o))
(b)(3) NatSecAct *
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There are three categones of enhanced interrogation techniques: conditioning techniques,
corrective techniques, and coercive techniques. See Background Paper at 4. As noted above,
each of the specific enhanced techniques has been adapted from SERE training, where similar
techniques have been used, in some form, for years on United States military personnel. See
Techniques at 6; IG Report at 13-14,

1. Conditioning techniques

Conditioning techniques are used to put the-detainee in a “baseline” state, and to -
“demonstrate to the [detainee] that he has no control over basic human needs.” Background
Paper at 4. This “creates . . . a mindset in which [the detainee] learns to perceive and value his -
personal welfare, comfort, and immediate needs more than the information he is protecting.” Id.
Conditioning techmques are not designed to bring about immediate results. Ratber, these
techniques are useful in view of their “cumulative effect . . . , used over time and in combination
with other interrogation techniques and intelligence explommon methods.” Id. at 5. The specific
conditioning techniques are nudity, dietary manipulation, and sleep deprivation.

Nudity is used to induce psychological discomfort and because it allows interrogators to
reward detainees instantly with clothing for cooperation. See Techniques at 7. Although this
technique might cause embarrassment, it does not involve any sexual abuse or threats of sexual

i ____gbuse, Seeid. at 7-8. Because ambient air temperatures ar¢ kept above 68°F, the technique isat

most mildly physically uncomfortahlc and poses no threat to the detainee’s health. Id at1.

'Dietary manipulation mvolvu substxtutmg a bland, commercial liquid meal for a
detainee's normal diet. We ynderstand that its use can increase the effectiveness of other
techniques, such as sleep deprivation. As a guideline, the CIA uses a formula for caloric intake.
that depends on a detainée’s body weight and expected level of activity and that ensunes that
caloric intake will always be set at or above 1,000 kcal/day. See id. at 7 & n.10.* By
comparison, commercial weight-loss programs used within the United States not ‘uncommonly
limit intake to 1000 kcal/day regardless of body weight. Detainees are monitored at all times to
easure thatthey do not lose more than 10% of their starting body weight. See /d. at 7. The CIA

" also sets a minirum fluid intake, but a detainee undergoing dictary manipulation may drink as

much water as he pleases. See id.

Sleep deprivation involves subjeotmg a detainee to an extended period of sleeplessness.

Interrogators employ sleep. deprivation in order to weaken a detainee’s resistance. Although up
to 180 hours may be authonzed, the CIA has in fact subjected only three detainces to more than

’ AsweexplainedmTechmqner‘“meClAgmmnyfouowsasaglﬂdehnoamlommmanofm
keaVday + 10 kcalkg/day. This quantity is maltiplied by 1.2 for a sedentary activity level or 1.4 for a moderate
activity level. Regardless of this formla, the rerommendsd minimum calorie intake is 1500 kcal/day, and in no
event is the detainec illowed (o receiveless than 1000 kcal/day.” /d. at 7 (footnote omitted). The guideline caloric

" intake for a detainee who weighs 150 pounds (approximately 68 kilograms) wonld thetefon:benmly 1,900

kcal/day for sedentary activity and would be more than 2,200 keal/day for moderate activity.

2 (b)1)
(b)(3) NatSecAct
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96 hours of sleep deprivation. Generally, a detainee undergoing this teclinique is shackled in a
standing position with his bands in front of his body, which prevents him from falling asleep but
also allows him to move around within a two- to three-foot diameter. The detainee’s hands are
generally positioned below his chin, although they may be raised above the head for a period not
to exceed two hours, See id. at 11-13 (explaining thie procedures at length). As we have
previously noted, sleep deprivation itself generally has few negative effects (beyond temporary -

-cognitive impairment and transient hallucinations), though some detainees might experience v
teansient “unpleasant physical sensations from prolonged fatigue, including such symptoms as
impairment to coordinated body movement, diﬁ'ncuhy with speech, nausea, and blurred vision.”
Id, at 37; see also id. 37-38. Subjects deprived of sleep in scientific studies for longer than the
180-hour limit imposed by the CIA generally return to normal neurologncal functioning with as
little as one night of normal sleep. See id. at 40. In light of the ongoing and careful medical
monitoring undertaken by OMS and the authority and obligation ofall members of the
interrogation team, and of OMS personnel and other facility staff, to stop the procedure if
necessary, this technique is not be expected to result in any detainee experiencing extreme

* physical distress. See id. at 38-39.°

‘With respect to the shackling, the procedures in place (which include constant monitoring
by detention personnel, via closed-circuit television, and intervention if necessary) minimize the
risk that a detainee will hang by his wrists or otherwise suffer-injury from the shackling. See id.
at 11. Indeed, these procedures appear to have been effective, as no detainee has suffered any
lasting harm from the shackling. See id.

=~~~ "Beécduse releasing a defainee from the shackles would présent 'iI"S'éEixW problemand ="~
" would interfere with the effectiveness of the technique, a detainee undergoing sleep deprivation -

frequently wears an adult diaper. See Letter from| j-Associate Getieral (b)(3) CIAAct
Counsel, Central Intelligence Agency, to Dan Levin, Acting Assistant Axtomey General, Office
. of Legal Counsel at 4 (Oct. 12, 2004) (“October 12 Letter"): Dispers aré chicked andb)(3) CIAAGt

changed as needed so that no detainee would be allowed to remain in a so:led diaper, and the
detainee’s skin condition is monitored. See Teclmqws at 12, Youhave informed us that diapers
“are used solely for sanitary and health reasons and not in order to humiliate the detainee.

2. Corrective teclmiqua

Couewve techniques entail some degree of physical interaction w:th the detainee and are
used “tocorrect, startle, or to achieve another enabling objective with the detainee” Background
Paper at 5. These techniques “condition a detainee to pay attention to the interrogator’s .
questionsand . . . dislodge expectations that the detainee will not be touched,” Techmques at9.

: ’maddnmumobsewedmrwmmmnm«mmmnﬂwpdqnwmmghtlm
pain throsholds in some-detalnees. See Techniques at 36 n44. The ongoing medical momitoring is therefors
especially impartamt when interrogators employ this technique in conjunction with other techniques, See Combined
Use at 13-14 & n.9, 16. In this regard, we note once again that the CIA has “inforroed us that the interfogation
techniques at issue would not be used during a course of extended sleep deprivation with such frequency and
intensity as to induce in the detainee a persistent condition of extreme physical dnstms such as may constitute

*severe pbysical suffering.™ /d. at 16.
13 (b)(1)
(b)(3) NatSecAct
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. This category comprises the following techniques: insult (facial) slap, abdominal slap, facial
‘ bold, and attention grasp. See Background Paper at 5, see also- Techniques at 8-9 (describing

these techniques).” In the facial hold technique, for example, the interrogator uses his hands to
immobilize the detainee’s head. The interrogator’s fingers are kept closely together and away
from the détainee’s eyes. See Pre-Academic Laboratory (PREAL) Operating Instructions at 19
(“PREAL Manual"). The technique instills fear and apprehension with minimal physical force.
Indeed, each of these techniques entails only mild uses of force and does not cause any
significant pain or any lasting harm. See Background Paper at 5-7.

3. Coercive technigues

Coercive tecliniques “place the detainee.in more physical and psychological stress” then
the other techniques and are generally “considered to be more effective tools in persuading a
resistant [detainee] to participate with CIA interrogators.” Background Paper at 7. These
techniques are typically not used simultancously. The Background Paper lists walling, water
dousing, stress positions, wall standmg, and cramped conﬁnement in this category. We will also
treat the waterboard as a coercive technique.

Walling is performed by placing the detainee against what seems to be a normal wall but
is in fact a flexible false wall. See Technigues at 8. The interrogator pulls the detainee towards
him and then quickly slams the detainee against the false wall. The false wall is designed, and a
c-collar or similar device is used, to help avoid whiplash or similar i lnjury See id. The techxinque
is designed to create a loud sound and to shock the detainee without causing significant pain. .
The CIA regards walling as *one of the most effective mlerroganon techniqués because it wears

‘ down the [detainee] physically, heightens uncertainty in the detainee about what the interrogator
may do to him, and creates a sénse of dread when the [detainee] knows he is about to be walled
( : again.” Background Paper at 7. A detainée “may be walled one time (one impact with the wall)

to make a point or twenty to thirty times consecutively when the interrogator requires a more
significant response to a questlon," and “will be walled multiple times” during a session -
designed to be intense. Jd. At notime; however, is the techmc']ue employed in such a way that
could cause severe physical pain. See Technigues at 32 n.38.! ,

In the water dousing technique, potable cold water is poured on the detainee either from a
container or a-hose without a nozzle. Ambient air tempeatures are kept above 64°F. The

10 A:noledlnwmmommmmempmqmmnuusdmamymatmudmm
pain. See eg., Tedmlquuatt&. 33 &1n.39; Combined Use at 11,

i Allhougb wnlling “wem down the [demlnee]p!vsxcally, BockgroundPaper at 7 md undoubledly may

mtcahudaoundwhmthomdmdmlmultanddmtomshodcmm SaeCombmedU.waGM
But the detainee’s head and neck are supported with a rolled hood or towel that provides a C~coilar effect to help
 brevent whiplash; itis tho detainee” s shoulder blades that hit the wall; and the detainee is allowed to rebound from
meﬂmbhwwmomrmm&eehamofmymm Seeid. You have informed us that a detainee'is
expected to fecd “dread” at the prospect of walling because of the shock and susprise caused by the technique and
becnnseoﬂhemofpowerlem&ateomesﬁombolngmghtyMtdledbylheimmgators,notbeea\me the
technique causes significant pain. - Secld

‘ 14 (b)(1)
(b)(3) NatSecAct
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maximum permissible duration of water exposure depends on the wates temperature, which may

. be no lower than 41°F and is usually no lower than 50°F. See id. at 10. Maximum exposure

' durations have been “set at two-thirds the time at which, based on extensive medical literature

and experience, hypothermia could be expected to develop in healthy individuals who are
submerged in water of the same tempesature” in order to provide adequate safety margins against
hypothermia. Jd. ' This technique can easily be used in combination with other techniques and “is
intended to weaken the detainee’s resistance and persuade him to cooperate with interrogators.”
I1d at9, ' .

Stress positions nd wall standing are used to induce muscle fatigue and the attendant
discomfort. See Techniques at 9 (describing techniques); see also PREAL Manual at 20 -

- (explaining that stress, positions are used “to create a distracting pressure” and “to humiliate or
insult™). The use of these techniques is “usually sclf-limiting in that temporary muscle fatigue
usually leads to the [detainee’s] being unable to maintain the stress position after a period of
time.” Background Paper at 8. We understand that these techniques are used only to induce
temporary rauscle fatigue; neither of these techniques is designed or expected to cause severe
physical pain. See Techniques at 33-34.

Cramped confinement involves placing the detainee in an uncomfortably small container.
Such confinement may last up to eight hours in a relatively large container or up to two hours in
a smaller container. See Background Paper at 8, Technigues at 9. The technique “accelerate[s]
he physical and psychological stresses of captivity.” PREAL Manual at 22. In OMS's view,
: however, cramped confinement “has) not proved particularly effective” because it provides “a .
‘" 77777 " salehaven offering respife from inferrogation.” "OMS Guidelinésaf16.” ~ " T T T T T T T T

The waterboard is generally considered to be “the most traumatic of the enhanced
interrogation techniques,” id. at 17, a conclusion with which we have readily agreed, see
Techmiques at 41. In this technique, the detainee is placed face-up on a gurney with his head
inclined downward. A cloth is placed over his face on which cold water is then poured for
periods of at most 40 seconds. This creates a barrier through which it is either difficult or
impossible to breathe: The technique thereby “induce[s) a sensation of drowning.” Id. at 13.
The waterboard may be authorized for, at most, one 30-day period, during which the technique

can actually be applied on no more than five da escribing, in detail, theseand
additional lithitations); see also Letter from }-Associate General Counsel, (b)(3) CIAAct
______________________ Central Intelligence Agency, to Dan Levin, Acting Assistant Attorney General, Office of Legal
(b)(3) CIAAGE ™ Cousel at T (Aug: 19, 2004) ¢*dugust } +*). Furtber, there can be no more than

two sessions in any 24-hour period. Each session—the time during which the detainee is

 strapped to the waterboard—iasts no more than two hours. There may be at most six
applications of water lasting 10 seconds or longer. during any session, and water may be applied
Tor a total of no more than 12 minutes during any 24-hour period. See Jechniques at 14,

As we have explained, “these limitations have been established with extensive input from
OMS, based on experience to date with this technique and OMS’s professional judgment that the
health risks associated with use of the waterboard on a healthy individual subject to these -
limitations would be ‘medically acceptable.”” Id at 14 (citing OMS Guidelines at 18-19). In
. ’ addition, although the waterboard induces fear and panic, it is not painful. See id. at 13.

SOR-SECREH/  jionons )
Is (b1 .
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. We conclude, first, that the CIA interrogation program does not implicate United States

obligations under Asticle 16 of the CAT because Article 16 has limited geographic scope. By its
terms, Article 16 places no obligations on a State Party outside “territory under its jurisdiction.”
The ordinary meaning of the phrase, the use of the phrase elsewhere in the CAT, and the
negotiating history of the CAT demonstrate that the phrase “territory uader its jurisdiction” is
best understood as including, at most, areas where a State exercises territory-based jurisdiction;
that is, areas over which the State exercises at least de facto authonty as thegovernment. As we
explain below, based on CIA assurances, we understand that the interrogations conducted by the
CIA donottake place in any “territory under [United States) jurisdiction” within the meaning of
Article 16. We therefore conclude that the CIA interrogation program does not violate the

- obligations set forth in Article 16..

Apart from the terms of Asticle 16 as stated in the CAT, the United States undertook its
obligations under the CAT subject to a Senate reservation that provides: “[T]he United States
considers itself bound by the obligation under Article 16 . . . only insofar as the term “cruel,
inhuman or degrading treatment or punishment' means the cruel, unusual and inhumane
treatrnent or punishment prohibited by the Fifth, Eighth, and/or Fourteenth Amendments to the
Constitution of the United States,” There is a strong argument that in requiring this reservation,
the Senate intended to limit United States cbligations under Article 16 to the existing obligations
already imposed by these Amendments. These Amendments have been construed by the courts
not to extend protections to aliens outside the United States. The CIA has also assured us that
‘ ‘~ """"" ~the interrogation techniques are not used-within the United States orapainst United States~—————~——~~"
C pefsons including both U.S. citizens and lawful permanent resident aliens.

A.

“[W]e begin with the text of the treaty and the context in which the writtea words are
used.” Eastern Airlines, Inc. v. Floyd, 499 U.S. 530, 534 (1991) (quotation marks omitted). See
- also Vienna Convention on the Law of Treaties, May 23, 1969, art. 31(1), 1155 UN.T.S. 331,
340 (1980) (“Actreaty shall be mtetpreted in good faith in accordance with the ordinary meamng
to be given to the terms of the treaty in theijr context and in light of its object and purpose.”). 12
Article 16 states that “{e]ach State Patty shall undertake to prevent in army territory under its
Jurisdiction other acts of cruel, inhuman or degrading treatment or punishment which do not
amount to torture.” CAT Art. 16(1) (emphasis added).'® This territorial limitation is conflrmed

12 'meUnuedShtcsnsnouputytotbeVienmconvendonandlsthmbleuotbamdbyit

Rudolf BerbardL, “Iaterpectation in Interationl La s Encyclopedia of Public International Law 1416, 1420
(l995)(“Aooocdmgto|he pvmiﬁngop:mm theﬂmﬁngpotmlnanymaly interpretation is the treaty mmdthe
normal or ordinary meaning of its terms.”), ‘

13 Article 16(1) provides in full:

Each State Party undestakes to prevent in any tervitory under its jurisdiction other acts of cruel,

‘. inhuman or degreding treatment or punishment which do not amount to torture as defined in
-aen-sbeun{  merensy |
16 (b)(1)
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Case 1:15-cv-09317-AKH Document 53-16 Filed 10/17/16 Page 17 of 40

e vrre 1w WUy (b)(1) (MON)MAY 30 2005 17:52/ST. 17:60/NO. 6160429000 P 19 .

(b)(3).NatSecAct

by Article 16’s explication of this basic obligation: “In particular, the obligationscontained in
articles 10, 11, 12 and 13 shall apply with the substitution for references to torture of references
to other forms of cruel, inhuman or degrading troatment or punishment.” Id. Articles 11 through
13 impose on each State Party certain specific obligations, each of which is expressly limited to

- “territory under its jurisdiction.” See infra pp. 18-19 (describing requirements). Although
Article 10, which as incorporated in Article 16 requires each State Party to “ensure that
education and information regarding the prohibition” against cruel, inhuman, or degrading
treatment or punishmeant is given to specified government personnel, does not expressly limit its -
obligation to “territory under (each State’s] jurisdiction,” Article 10’s reference tothe
“prohibition” against such treatment or punishment can only be understood to refer to the
territorially limited obligation set forth in Article 16. '

The obligations imposed by the CAT are thus more limited with respect to cruel,
_inhuman, or degrading treatment or punishment than with respect to torture. To be sure, Article
2, like Article 16, imposes an obligation on each State Party to preveat torture “in any temritory
under its jurisdiction.” Article 4(1), however, separately requires each State Party to “ensure that
all acts of torture are offenses under its criminal law.” (Bmphasis added.) The CATi mxposes no
analogous requirement with respect to cruel, inhuman, or degndmg treatment or punishment.'*

Because the CAT does not define the phrase “temtoryv under its jurisdiction,” we tum to
- the dictionary definitions of the rélevant terms. See Olympic dirways v. Husain, 540 U.S. 644,
654-55 (2004) (drawmg on dictionary definitions in interpreting a treaty) Sale v. Haillan

e g g g e e i e e o e e e e e e e e e e e e e e e e e e e e

" g T G diction” inclade “[{Jhe right and power to interpret and apply the law{; aJutharity or

, oontrol[; and t]he territorial range of authority or contrel.” American Heritage Dictionary 711
(1973); American Heritage Dictionary 978 (3d ed. 1992) (same definitions); see also Black’s

~ Law Dictionary 766 (Sth ed. 1979) (“{a]reas of authority”). Common dictionary definitions of
“territory” include “[aJn area of land[; or tJhe land and waters under the jurisdiction of a state,
nation, or sovereign.” American Heritage Dictionary at 1329 (1973); American Heritage -
Dictiorary at 1854 (3d ed. 1992) (same); see also Black's Law Dictionary at 1321 (“A part ofa
country separated from the rest, and subject to a particular jurisdiction. Geographical area under
the jurisdiction of another country or sovereign power.”), Black’s Law Dictionary at 1512 (8th
ed. 2004) (“[a] geographical area included within a particular government’s jurisdiction; the
portion of the earth’s surface that is in a state’s exclusive possession and control”). Taking these

an!clel when such acts are committed by or at the instigation of or with the consent or

of a publio official or other pecsan acting in an official capacity. In particular, the
oblisanonscontamedinamdulo 11, 12 and 13 ehall apply with the substitution for references
mtmdmwomﬁmﬁmthmmdaMgmmwmmm

" 1n addition, althongh Article 2(2) emphasizzs that “{njo exceptional circumstances whatsoever, whether
aﬂatcbfwarorathmtofwar mmmwmmqormmmicuwgemy,mybemm”a i
Justification of torture,” the CAT has no analogoas provision with respect to cruel, infuman, or degrading treatment
or punishment. Because we conclude that the CIA interrogation program does not implicate United Stales
obligations under Article 16 and that the program would conform to U nited States obligations under Asticle 16 even
if that provision did apply, we need not consider whether the absence of a provision analogous to Article 2(2)
implies that State Parties could derogate from their obligations under Article 16 in extraordinary circurustances. -

ror-speRyT? reoroRT oy
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definitions together, we conclude that the most plausible meaning of the term “territory under its
‘ jurisdiction” is the land over which a State exercises authority and control as the government.
’ CJ. Rasul v. Bush, 124 S. Ct. 2686, 2696 (2004) (concluding that “the territorial jurisdiction of
the United States” subsumes areas over which “the United States exercises complete jurisdiction
and control™) (lntema) quotation marks omitted); Cunard 8.8 Co. v. Mellon, 262 US. 100, 123
(1923) (“It now is settled in the United States and recognized elsewhere that the territory subject
to its jurisdiction includes the land areas under i rts dominion and control[.]").

This understandmg of the phrase “territory under its jurisdiction” is confirmed by the way
the phrase is used in various provisions throughout the CAT. See A4ir France v. Saks, 470 U.S.
392, 398 (1985) (treaty drafters "loglcally would. . . use(] the same word in each article” when
they intend to convey the same meaning throughout) J. Hermhan Burgers & Hans Danelius, The
United Nations Convention Against Torture: A Handbook on the Convention Against Torture
and Other Cruel, I’numan or Degrading Treatment or Purrishment 53 (1988) (“CAT
Handbook”) (noting that “it was agreed that the phrase ‘territory under its jurisdiction’ had the
same meaning” in different articles of the CAT).

For example, Article 5 provides:

Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences referred to in article 4 [requiring each State Pasty to
criminalize all acts of torture] in the following cases:

‘“”" TETTTTTT(E) ”‘Wbén the offences ars cormitted ]‘ITMIYTZWDD‘ arder Ixs'ﬂmsd‘cﬂonbmn“"“" TTTTTTT
board a ship or aircraft registered'in that State; .

(b) When the alleged offender is a national of that State;

(c) When the victim is a national of that State if that State consxdem it
* appropriate.

CAT art. 5(1) (emphasis added). The CAT thereby dlstmgmshcs jurisdiction based on temitory
from jurisdiction based on the nationality of either the victim or the perpetrator. Paragraph (a)
also distinguishes jurisdiction based on taritory from jurisdiction based on registry of ships and
aircraft. To read the phrase “territory under its jurisdi¢tion™ to subsume these other types of
jurisdiction would eliminate these distinctions and render most of Article 5 surplusage. Each of
Article 5's provisions, however, “like all the other words of the treaty, is to be given a meaning,
if reasonably posmble, and rules of construction may not be resoted to to render it meamngless
_or momnve Factor v. Laubenheimer, 290 U.S. 276, 303-04 (1933).

Articles 11 through 13, moreover, usethe phrase “tesitory under its jurisdiction” in ways
that presuppose that the relevant State exercises the traditional authorities of the government in
such areas. Article 11 requires each Stateto “keep under systematic review . . amangements for
the custody and treatment of persons subjemd to any form of arrest, detent:on or imprisonment

‘ that its competent authorities proceed toa prompt and impartial investigation, wherever there is

B (b))
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reasonable ground to believe that an act of torture has been committed in any territory under its
jurisdiction.” Similarly, Article 13 requires “{e]ach State Party [to) ensure t'hat any indivit!ual
who allegés he has beea subjected to torture in any territory under its jurisdiction has the right to
complain to, and to have his case promptly and impartially examined by, its competent
authorities.” These provisions assume that the relevant State exercises traditional governmental
authority—including the authority to arrest, detain, imprison, and investigate crime—within any
“territory under its jurisdiction.” ' “

Three other provisions underscore this point. Article 2(1) requires each State Party to
" “take effective legislative, administrative, judicial or other measures to prevent such acts of
- most reasonably read to refer to areas over which States exercise broad governmental .
authority—the areas over which States could take legislative, administrative, or judicial action.
Article 5(2), moreover, enjoins “[e]ach State Party . , . to establish its jurisdiction over such
offences in cases where the alleged offender is present in any territory under its jurisdiction and
it does not extradite him.” Article 7(1) similarly requires State Parties to extradite suspects or,
refer them to “competent avthorities for the purpose of prosecution.” These provisions evidently
* contemplate that cach State Party has authority to extradite and prosecute those suspected of
torture in any “territory under its jurisdiction.” That is, each State Party is expected to operate as
the government in “territory under its jurisdiction.”"* :

‘ This understanding is supported by the negotiating record. See Zicherman v. Korean Air
-Lines Co., 516 U.S. 217, 226 (1996) (“Because a treaty ratified by the United States is not oaly.

.“ ——-—--the lawof this land; see U.S:-Const.;-Art 1I, §2; but also am agreement among sovereign powers, =~~~

.. we have traditionally considered as aids to its interpretation the negotiating and drafting history
...."); Vienna Convention on the Law of Treaties, art. 32 (pesmitting recourse to “the '
preparatory work of the treaty and the circumstances of its conclusion” inter alia “to confirm”
the ordinary meaning of the text). The original Swedish proposal, which was the basis for the
first draft ofthe CAT, contained a predecessor to Article 16 that would have required that -
“[e]Jach State Party undertake[] to ensure that [a proscribed act] docs not take place within its

Jurisdiction.” Draft Intemnational Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Putiishment, submitted by Swedea on January 18, 1978, erts. 2-3;
E/CN.4/1285, in CAT Handbook app. 6, at 203 (emphasis added); CAT Handbook at 47, France
~ objected that the phrase “within its jurisdiction” was %00 broad. For example, it was concemed
-that the phrase might extend to signatories® citizens located in territory belonging to other
riations. See Report of the Pre-Sessional Working Group, E/CN.4/L.1470 (1979), reprinted in

'> Anticle 6 may suggest an lnerpuetation of the phrase “teritory under i jurisdiction” that is potzaially

- pEil

TeC

itted [cestain offenses] is present” to tako the suspected offender {ito custody. (Emphases
added.) Tho use of the word “tervitory” in Article 6 rather than the phrase “tervitory under its jurisdiction” suggests
that the terms have distinct meaings. See Factor, 290 U.S. at 30304 (stating that treaty langimge should not be
- construed to render certain phrases “meaningless o inoperative”). Article 6 may thus support the position,
discussed below, that “territory under its jurisdiction™ may extend beyond sovereign temitory to encompass areas
where a State exercises de facto authority as the govemmeant, such as occupied territory, See infrap. 20. Article 20,
_ which refers to “the tertitory of a Slate Party” may support the same inference. ' o

vorsmeren|  pereme ;
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Report of the United Nations Commission on Human Rights, E/CN.4/1347 35, 40 (1979); CAT
Handbook at 48. Although France suggested replacing “within its jurisdiction” with “in its
territory,” the phrase “any territory under its jurisdiction” was chosen instead. See CAT
Handbook at 48,

There is some evidence that the United States understood these phrases to mean
essentially the same thing. See, e.g., Exec. Report 101-30, 1013t Cong., 2d Sess., 23-24
(Aug. 30, 1990) (Senste Foreign Relations Committee Report) (suggesting that the phrase “in
any tetritory under its jurisdiction” would impose obligations on a State Party with respect to
conduct committed “in its territory” but not with respect to conduct “occurring abroad™);
Convention Against Torture: Hearing Before the Conmittee on Foreign Relations, United States
Senate, S. Hrg. 101-718 at 7 (Jan. 30, 1990) (prepared statement of Hon. Abraham D. Sofaer,
Legal Adviser, Department of State) (stating that under Article 2, State Parties would be
obligated “to take administrative, judicial or other measures to prevent torture within their
territory”) (emphasis added). Other evndence, however, _suggests that the phrase “tetritory under
its jurisdiction” has a somewhat broader meaning than “in its territory.” According to the record
of the negotiation relating to Articles 12 and 13 of the CAT, “[i]n response to the question on the
scope of the phrase ‘territory under its jurisdiction’ as comuned in these articles, it was said that
it was intended to cover, inter alia, territories still under colonial rule and occupied territory.”
U.N. Doc. E/CN. 4/1367 Mar. 5, 1980, at 13. And one commentator has stated that the
negotiating record suggests that the phrase “territory under its jurisdiction™ “is not limited to a -
State’s land terrivory, its territorial sea and the airspace over its land and sea territory, but it also
applnes to territories under military occupation, to colonial territories and to any other territories

~over which & Sfate Hias futual control™ Jd a€ 131 Othiers hiave suggested thit tho phrase would —— -

also reach conduct occtirring on ships and aircraft registered in a State. .See CAT Handbook at
48; Message from the President of the United States Transmitting the Convention Against
Torture and Other Cruel, Inhluman or Degrading Treatment or Punishment, S. Treaty Doc. No.
100-20, at 5 (1988) (Secretary of State Sclultz) (assesting that “territory under its jurisdiction”

“refers to all places that the State Pmy controls as a governmental authority, 1nc|udmg shlps and
aircroft registered in that State”).'

Thus, although pomons of the negotiating record of the CAT may support reidmg the
phrase “any territory under its jurisdiction” to include not only sovereign teritory but also areas
subject to de facto government authority (and perhaps registered ships and aircraft), the

- negotiating record as a whole tends to confirm that the phrase-does not extend to. places vihere a

State Party does not exercise authority as the govenment.

‘ “The CIA has assured us that the i interrogations at issue here do not take place within the
sovemgn territory or special mantlme and teritorial jurisdiction ( SMTI") of the United States.

See .C. ing (S 2 rele ere,

' This suggestion isin tension with the text of Article 5(1)(a), which seems to distingnish “territory under
[a State’s] jurisdiction” from “ship[s] or airraft registered in that State.” See Chan v. Korean Air Lines, Ltd., 490
U.S. 122, 134 n.5 (1989) (noting that where treaty text is ot perfectly clear, the “natural meaning” of the text “could
property be contradicted oaly by clear drafiing history™). Becanse the CIA has assured us that its interrogations do
not take place on ships or aircraft registered in the United States, we need not resolve this issue here.

‘ . 20 ()
» (b)(3) NatSecAct
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believe that the phrase “any teritory under its jurisdiction” certainly reaches no fusther than the
sovereign territory and the SMTJ of the United States.'? Indeed, in many respects, it probably
does not reach this far. Although many provisions of the SMTJ invoke territorial bases of
jurisdiction, other provisions assert jurisdiction on other grounds, including, for examplq,
sections 7(5) through 7(9), which assert jurisdiction over certsin offenses committed by or
against United States citizens. Accordingly, we conclude that the interrogation program does not
take place within “territory under [United States] jurisdiction” and therefore does not violate
Article 16—even absent the Senate’s reservation limiting United States obligations under Article
16, which we discuss in the next section. o

As a condition to its advice and consent to the ratification of the CAT, the Senate
required a reservation that provides that the United States is . :

bound by the obligation under Article 16 to prevent “cruel, inhuman or degrading
treatment or punishment,” only insofar as the term “cruel, inhuman or degrading
treatment or punishment” means the cruel, unusual and inhumnane treatment or

. punishment prohibited by the Fifth, Eighth, and/or Fourteenth Amendments to the
Constitution of the United States. .

Cong. Rec. 36,198 (1990). This reservation, which the United States deposited with its
instrument of ratification, is legally binding and defines the scope of United States obligatioas
‘under Article 16 of the CAT. See Relevance of Senate Ratification History to Treaty
Interpretation, 11 Op. OL.C. 28, 33 (1987) (Resarvations deposited with the instrument of
ratification “are generally binding . . . both internationally and domestically . . . in . . . subsequent
interpretation of the treaty.™).!® ’ :

Under the terms of the reservation, the United States is obligated to prevent “cruel,
inhuman or degrading treatment” only to the extent that such treatment amounts to “the cruel,
unusual and inhumane treatment or punishraeat prohibited by the Fifth, Bighth, and/or
Fourteenth Amendments.” Giving force to the terms of this reservation, treatment that is not

" Aswe have explained, there is an argument that “tezitory under [a State’s] jurisdiction” might also
include occupied territory. Accordingty, at least sbsent the Senate’s reservatian, Article 16°s obligatians might
extend lo octupied territosy. Becanse the United States is not cwreatly an occupying power within the meaning of
the laws of war anywhere in the world, we nced not decide whether occupied territory is “territory under [United
States) jurisdiction.” o . .

" “The Senate’s right to qualify its consent to ratification by reservations, amendents and inteypretations
was established thuough & reservation to the Jay treaty of 1794," Quincy Wright, The Contro! of American Foreign
Relations 253 (1922), and has been frequertly exercised since then, The Supreme Court has indicated its acoeptance
of this practice. See Haver v. Yaker, 76 U.S. (9 Wall.) 32, 35 (1869); United Statesv. Schooner Peggy, 5 U.S. (1
Cranch) 103, 107 (1801), See also Constitutionality of Proposed Conditions to Senate Consent to the Interim

. Convention on the Conservation of North Pacific FurSeals, 10 Op. OL.C. 12, 16 (1986) (*{T]he Senate’s practice
of conditioning its consent to. particular treatics is well-established ™), . ‘

N 2 (b)(1)
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riosata.
“prombxted by” these amendments would not violate United States oblrgatnons as limited by the

' reservation.

Conceivably, one might read the text of the reservation as limiting only the substantive
(as opposed to the territorial) reach of United States obligations under Article 16. That would
not be an unreasonable reading of the text. Under this view, the reservation replaced only the
phrase “cruel, inhuman or degrading treatmeat or punishment” and left untouched the phrase “in
any temritory under its jurisdiction,” which defines the geographic scope of the Article. The text
of the resarvation, however, is susceptible to another reasonable reading—one suggesting that
the Senate intended to ensure that the United States would, with respect to Article 16, undertake
no obligations not already imposed by the Constitution itself. Under this reading, the reference
to the treatment or punishment prohibited by the constitutional provisions does not distinguish
" between the substantive scope of the constitutional prohibitions and their geographic scope. As
we discuss below, this second readmg is strongly supponed by the Senate’s ratification history of
the CAT. ,

]

The Summery and Analysis of the CAT submitted by the President to the Senate in 1988
expressed concern that “Article 16 is arguably broader than existing U.S. law.” Summary and
Analysis of the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, in S. Treaty Doc. No. 100-20, at 15. “In view of the ambiguity of the terms,” the
Executive Branch suggested “that U.S, obligations under this article [Article 16] should be
limited to conduct prohibited by the U.S. Constitution.” S. Exec. Rep. No. 101-30, at 8 (1950)

_ (emphasis 3 added) see also id. at 25:26. Accordingly, it proposed whgt_b_@gammc Sepate’s - __ ..

reservation in order “[tjo make clear that the United States construes the phrase [“cruel, inhuman
. or degrading treatment or punishment™] to be coextensive with its constitutional guarantees
against cruel, unusual, and inhumine treatment.” J/d. at 25-26; S. Treaty Doc. No. 100-20, at 15
" (same). As State Department Legal Adviser Abraham D. Sofaer explained, “because the
Constitution of the United States directly addresses this arca of the law . . . [the reservation]
would limit our obligations under this Convention to the proscriptions already covered in our
Constitution.” Convention Against Torture: Hearing Before the Senate Comm. on Foreign
Relations, 101st Cong. 11 (1990) (prepared statement). The Senate Foreign Relations
Committee expressed the same concern about the potential scope of Article 16 and
recommended the same resesvation to the Senate, See S. Exec. Rep. No. 101-30, at 8, 25-26.

Funhe:mone, the Senate declared that Artioles 1 through 16 of the CAT are not self-
executing see Cong. Rec. 36,198 (1990), and the discussions surrounding this declaration in the
ratification history also indicaté that the United States did not intend to undertake any obligations
under Article 16 that extended beyond those already |mposed by the Constitution. The
Admmtstuhon expmssed the vlew tllat “as indlcated in the ongmal Présidential tmnsmnttal,

: ' ~ i3 cep new
Federal legtslauon would be reqmred only to estabh‘&h criminal jurlsdbcrion under Article 5 ”
Letter for Senator Pressler, from Janet Mullins, Assistant Seccetary, Legislative Affuirs,
Departmeat of State (April 4, 1990), in S. Exec. Rep. No. 101-30, at 41 (emphasis added). It was
understood that “the majority of the obligations to be undertaken by the United States pursuant to
the Convention [were] already covered by existing law” and that “additional implementing
legislation {(would) be needed only with respect to article 5.” S. Exec. Rep. No. 101-30, at 10

22 (b)(1)
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. (emphasls added). Congress then enacted 18 U.S.C. §§ 2340-2349A, the only “necessary
' b legislation to implement” United States obligations under the CAT, noting that the United States

would “not become a party to the Convention until the necessary implementing legislation is

“enacted.” S.Rep. No, 103-107, at 366 (1993). Reading Article 16 to extend the substentive
standards of the Constitution in contexts where they did not already apply would be difficult to
square with the evident understanding of the United States that existing law would satisfy its
obligations under the CAT except with respect to Article 5, The rtification history thus strongly
supports the view that United States obllgatlons under Article 16 were intended to reach no
further—substantively, territorially, or in any other respect—than its obligations under the Fifth,
Eighth, and Fourteenth Amendments.

The Supreme Court has repeatedly suggested in various contexts that the Constitution

does not apply to aliens outside the United States. See, e.g., United States v. Belmont, 301 U.S,
324, 332 (1937) (“{OJur Constitution, laws, and policies have no extraterritorial operation, unless
in respect of our own citizens.”); United States v. Curtiss-Wright Export Corp., 299 U.S. 304,

318 (1936) ("Nenther the Constitution nor the laws passed in pursuance of it have eny force in
foreign territory unless in respect of our own citizens . . . .”); see also United States v. Verdugo-
Urquidez, 494 U.S. 259, 271 (1990) (noting that cases relied upon by an alien asserting -
constitutional rights “establish only that aliens receive constitutional protections when they have
come within the territory of the United States and developed substantial consnections with thiz
couatry”). Federal courts of appeals, in tum, have held that “{t}he Constitution does not extend

' its guarantees to nonresident aliens living outside the United States,” Vancouver Women's
e _Health Collective Socy.v. A.H. Robins Co.,-820 F.2d-1359;-1363-(4th-Cir. -1987); that “nen-- - -~ ——————-
‘ resident aliens . . . plainly cannot appeal to the protection of the Constitution or laws of the

United States,” Pauh'ng v. McEliray, 278 F.2d 252, 254 n.3 (D.C. Cir. 1960) (per curiam); and

that a “foreign entity without property or presence in this country has no constitutional rights,
under the due process clause or otherwise,” 32 County Sovereignty Comm. v. Dep't of State, 292
F.3d 797, 7199 (D.C. Cir. 2002? (quoting Peaple's Mojahedin Org. of Iran v. Dep 't of State, 182
F.3d 17, 22 (D.C. Cir. 1999))."

As we explain below, it is the Fifth Amendment that is potenually relevant in the present
context. With respect to that Amendment, the Supreme Court has “rejected the claim that aliens
are entitled to Fifth Amendment rights outside the sovereign territory of the United States.”
Verdugo-Urquidez, 494 U S. at 269, In Verdugo-Urquidez, 494 U.S. at 269, the Court noted its
“emphatic” “rejection of extraterritorial application of the Fifth Amendment” in Johnson v.
Eisentrager, 339 U.S. 763 (1950), which rejected “{t}he doctrine that the term ‘any person’ in the
Fith Amendment spreads its protection over alien enemies anywhere in the world engaged in
hostilities against.us,” id. at 782. Accord Zadvydas v. Davis, 533 U.S. 678, 693 (2001) (citing
Verdlgo-Urqulde: and E:serm'ager and notlng that “[I]t is well established that” Fifth

i meRemmMomemRehﬂmhwamdm“[a]nhwgh the mater has not been
authoritatively adjudicated, atleast some actions by the United States in respect to foreign nationals outside the
country are-also subject to constitutional kimitations.” /d. § 722, cmt. m. This statement is contrary to the
authorities cited in the text. ’

FORHRENEY/ ANOFORN
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courts of appeals have similarly held that “non-resident aliens who have insufficient contacts

@ with the United States are not eatitled to Fifth Amendment protections.” Jifry v. F.4.A., 370

‘ F.3d 1174, 1182 (D.C. Cir. 2004); see also Harbury v. Deutch, 233 F.3d 596, 604 (D.C. Cir.

2000) (relymg on Eisentrager and Verdugo-Urquidez to conclude that an alien could not state a
due process claim for torture allegedly inflicted by United States agents abroad), rev'd on other
grounds sub nom. Christopher v. Harbury, 536 U.S. 403 (2002); Cuban Am. Bar Ass'n, Inc. v.
Christopher, 43 F.3d 1412, 1428-29 (11th Cir. 1995) (relying on Eisentrager and Verdu, gg-
Urquidez to conclude that ahens held at Guantanamo Bay lack Fifth Amendment rights).”

The reservation required by the Senate as a condition of its advice and consent to the
ratification of the CAT thus tends to confirm the temitorially limited reach of U.S. obligations
under Article 16.. Indeed, there is a strong argument that, by limiting United States obligations
under Article 16 to those that certain provisions of the Constitution already impose, the Senate’s
reservation limits the territorial reach of Article 16 even more sharply than does the text of
Article 16 standing alone. Under this view, Article 16 would impose no obligations with respect

® The Court's decision in Rasw/v. Bush, 124s Ct. 2686 (2004), is not to the contrary. To be sure, the
Court stated in a footnote that:

Petitioners’ aflegations—that, although they havewguedndlharincombatnorhadsof
tm&mammeUnhdmmmbmhddexmdumﬁmﬁmmﬂEnm
years in texritory subject to the long-term, exclusive jurisdiction and contro] of the United States,
without access to counsel and without being charged with any wrongdoing—unquestionably
. s ~--deseribe “custody inviolation of the Constitntionor laws or treaties of the-United Statex™ - - —— ittt

Id. 312698 n.15. We believe this footnote is best mderstood to leave jntact the Court’s seitled understanding of the
Fifth Amendment. First, the Court limited its holding to theissue before it: whether the federal vourts have
Statutory jurisdiction aver habeas petitions brought by such aliens held at Guantanamo as enenry combatants. See
id. at 2699 (“Whetber and what further procredings may become necessary . . . are matters that we need not address
now. What is presently at stake is only whether the federal courts have jurisdiction to determine the Jegality of the
Bxecutivo's potentially indefinite detention of individuals who claim to be wholly innocent of wrongdaing.”). '
Indeed, the Court granted the petition for writ of certiorari “limited to the following Question: Whether United
States courts lack jurisdiction to consider challenges to the legality of the detention of foreign nalionals captured
ahmdmeonnecﬁonwhhbosdhﬁesandﬁwamew«mmo&ymvalmse Cuba." Rasulv. Bush,
540 U.S. 1003 (2003).

SM\d.lhafoouwtemumonapomonofhuﬂeeKmnedfsmmhVerdugo-(quuldez"andlhe
cases cited therein,” Raswl, 124 S. Ct at 2698 n.15. In this portion of Justice Kemedy's Verdugo-Urquidez
mnmtum“xmedydmmmelrwlarCm These cases stand for the proposition that although not

_ évery provision of tho Constitution applies in United Stales tewitory overséas, certain care constitutional protections
may apply in ccitain insular territories of the United States. See also, eg., Reidv, Covert, 354 U.S. 1, 74-75 (1957)
"(Harlan, J., conwringlnjudgmmt) (d:snlssinglnwlarCam);Balzacv Porleco 258US 298(1922) leen

nndmmoloftheUdndsm"RmI, 1248 Cc.at2698n.ls inthevayaunmﬂmdtedlumxemdy S
amcurrence, it is conceivable (hat footaote 15 might reflect, at most, a willingness to consider whether GTMO is
similar in significant cespects to the temitosies at issue in the Jnsular Cases. See also id at 2696 (noting that under
the agreament with Cuba “‘the United States exercises complete jurisdiction and contro] over the Guamanamo Bay
Navc)Baw”)(lnlema! quotation marks omilted); /2. at 2700 (Kennedy, J., coocurring) (asserting that “Guantanarito

Bay is in every practical respect a United Stales temitory” andc:qalamlogtlmt“[w]lmtmattus is theunchallenged
and indefinite control that the United SmteslnslongexercisedeuantanamoBay")
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" to aliens outside the United States.®® And becausethe CIA has informed us that these techniques
are not authorized for use against United States persons, or within the United States, they would
not, under this view, violate Article 16. Even if the reservation is read only to confirm the
territorial limits explicit in Article 16, however, or even if it is read not to bear on this question at
all, the program would still not violate Article 16 for the reasons discussed in Part ILA.

Aoootdmgly, we need not decide here the precise ei’t‘ect5 if any, of the Senate reservation on the
googmplnc scope of U.S. obligations under Article 16 -

L

You have also asked us to consider whether the CIA interrogation program would violate
 the substantive standards applicable to the United States under Article 16 if, contrary to the
conclusions reached in Part IT above, those standards did extend to the CIA interrogation
program. Pursuant to the Senate’s reservation, the United States is bound by Article 16 to
prevent “the cruel, unusual and inhumane treatment or punishment prohibited by the Fifth,
Eighth, and/or Fourteenth Amendments to the Constitution of the United States.” As we explain,
the relevant test is whether use of the CIA’s enhanced interrogation techniques constitutes
government conduct that “shocks the conscience.” Based on our understanding of the relevant
case law and the CIA’s descriptions of the interrogation program, we conclude that use of the
enhanced interrogation techniques, subject to all applicable conditions, limitations, and
safeguards, does not “shock the canscience.” We emphasize, however, that this analysis calls for
the application of a somewhat subjective test with only limited guidance from the Court. We
. therefore cannot predict with confidence whetber a court would agree with our conclusions, .
- —~though; a3 discussed more fully below, we believe it intarpretation of Article 16°y submntive T
standard is unlikely to be subject to judicial inquiry. , :

2 Additional analysis may be required in the case of aliens entitled Lo lawful permanent resident status,
Compare Kwong Hai Chew v. Colding, 344 U.S, 590 (1953), with Shaughnessyv. United States ex rel. Mezei, 345
U.S. 206 (1953). You have laformed us that the CIA does not use thése techniques on any United States persons,
(ncluding tawful permanent residents, and we do not here addemled Smobhgauonsm Amdc 16 wnh
respect to such aliens, ) .

2 wmummmwmmnmdmamm&pﬂmwmm.
forDcfmse, the Global War on Terror, and Tswmami Relicf, 2005, Pub. L. No. 109-13, 119 Stat. 231 (2005).
Section 1031(a)(1) oftlmlaw provides that

[nhmoftheﬁmdsapuopnamdoro\hawkemdewaihﬂebydnswﬁhmwcbmedor
expended to subject any person in the custody or under the phy sical cootrol of the United States to
mmmmmeWmmmmmmmmmedbyuw
Constitution, laws, or ueatnsoflheUnnedSms

119 Stat. at 256. Because the SemtemaxvanomasdepomedudwtheUnited Smxmscmm!ofm:ﬁcaﬂon.
defines United States obligations under Article 16 of the CAT, this statulc does not probibit the expenditure of funds
for conduct that does not violate United States obligations under Article 16, as limited by the Senate reservation,
Furthermore, this statute jtself defines “cruel, infamnsmn, or degrading t!mtmlarpmklmmt” as “the cruel,
umsual, and inhumane treatmént or punishment prohibited by the fifth amendment, eighth amendsent, or
fourteenth ameadment to the Constitution of the United States,” /d. § 1031(b)(2).
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Although, pursuant to the Senate’s reservation, United States obligations under Article 16
extend to “the crue), unusual and inbumane trestment or pucishment prohibited by the Fifth,
E|ghth, and/or Fourteenth Amendments to the Constitution of the United States." only the Fifth
Amendment is potentially relevant here. The Fourteenth Amendment provides, in relevant part:
“No State shiall . . . deprive any person of life, liberty, or property, without due process of law.” -
(Emphasis added.) This Amendment does not apply to actions taken by the federal Government.
See; e.g., San Francisco Arts & Athletics, Inc. v. United States Olympic Comm,, 483 U.S. 522,
542 n. 21 (1987) (explaining that the Fourteenth Amendmént “does not apply” to the federal
Govemment); Bolling v. Sharpe, 347 U S. 497, 498-99 (1954) (noting that the Fifth Amendment
rather than the Fourteenth Amendment applies to actions taken by the District of Columbia).

The Eighth Ameadment prohibits the infliction of “cruel and unusual punishments.” (Emphasis
added.) Asthe Supreme Court has repeatedly held, the Bighth Amendment does not apply until
there has been a formal adjudication of guilt. E.g., Bell v. Wolfish, 441 U S. 520, 535 n.16
(1979); Ingraham v. Wright, 430 U.S. 651, 671 n.40 (1977). See also In re Guantanamo
Detainee Cases, 355 F. Supp. 2d 443, 480 (D.D.C. 2005) (dismissing detainees’ claims based on
Eighth Amendment because “the Eighth Amendment applies only after an individual is
convicted of a crime”) (stayed pending appeal). The same conclusion conceming the limited
applicability of the Eighth Amendment under Article 16 was expressly recognized by the Senate
and the Executive Branch during the CAT ratification deliberations:

The Eighth Amendment prohibition of cruel and unusual punishment is, of the
® three [constitutional provisions cited in the Senate reservation}, the most limited
in scope, as this amendment has consistently been interpreted as protecting only
“those convicted of crimes.” Ingraham v. Wright, 430 U.S. 651, 664 (1977). The
Eighth Amendment does, however, afford protection against torture and ill-
treatment of persons in prison and similar situations of criminal punishment.

Summary and Analysis of the Convention Agaiast Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, in S. Treaty Doc. No. 100-20, at 9 (emphasis added).
Because the high value detainees on whom the CIA might use enhanced interrogstion techniques
have not been convicted of any crime, the substantive requirements of the Eighth Amendment
would not be relevant berc even if we assume that Article 16 has epplication to the CIA’s
interrogation program.® ,

. TheFifth Amendment, however, is not subject to theﬁe same limutatlom As potentmlly
relevant hece, the substantive due process component of the Fifth Amendment protects against
executive action that “shocks the conscience.” Rochin v. California, 342 U.S. 165, 172 (1952);

~see alio Coundy of acramento v. Lewts, 513 U 833, 845 (1998) ("To this end, Tor halfa

2 Toummtme(laummlmme)mw
cannot be impased on individuals who have not been convicted of crimes. But this prohibition flows from the Fifth
Amendment rather than the Eighth. See Wolfish, 441 U.S. at 5351.16; United States v. Salerno, 481 U.S. 739, 746-

47 (1987). See al:a infra note 26.

| WOMGEOREM | NOFGRN ,
26 (b)(1)
(b)(3) NatSecAct




Case 1:15-cv-09317-AKH Document-53-16 Filed 10/17/16 Page 27 of 40

tAUM S1IE 10  WVue (MON) MAY 80 2006 17:683/8T.17:50/N0, 6160428000 P 28
. -

i

(b))
~(b)(3~)J}\l\atSecht

 [NeFeRN:

century now we have spoken of the cogmzable Jevel of executive abuse of power as that which
shocks the conscience.”)."

Al

We must therefore determine whether the CIA interrogation program involves conduct
that “shocks the conscience.” . The Court has indicated that whether government conduct can be
said to “shock the conscience” depends primarily on whether the conduct is “arbitrary in the
constitutional sense,” Lewis, 523 U.S. at 846 (intemal quotation marks omitted); that is, whether
it amounts to the “exercise of power without any reasonable Jusnﬂcatnon in the service of a
legitimate governmental objectwe, id. “[C)onduct intended to injure in some way unjustifiable
'by any government interest is the sort of official action most likely to rise to the coriscience-
shocking level,” id. at 849, although, in some cases, deliberate indifference to the risk of
inflicting such unjustifiable’ injury might also “shock the conscience,” id, at 850-51. The Court
has also suggested that it is appropriate to consider whether, in light of “traditional executive

- behavior, of contemporary practice, and of the standards of blame generally applied to them,”
conduct “is so egregious, so outrageous, that it may fairly be said to shock the contemporary
conscience.” Id, at 847 n.8.%*

Several considerations complicate our analysis. First, there are relatwely few cases in
which the Court has analyzed whether conduct “shocks the conscience,” and these cases invoive
contextsthat differ dramatically from the CIA intesrogation program. Further, the Court has

- emphasized that there is “no calibrated yard stick” with which to determine whether conduct
- “shocks the conscience.” Id at 847. Tothe contrary: “Rules of due process are not . . . subject
to mechanical application in unfamiliar territory.” Id. at 850. A claim that govermnment conduct
“shocks the conscience,” therefore, requires “an exact analysis of circumstances.” Jd. The Court
has explained:

.- ¥ Because what is atissue under the text of the Seuate reservation is the subset of “cruel, inkuman or
degrading treatmeat™ that is “the cruel, urusval and inhumaoe treatment , , pmhiblledbythe!’inh
Amendmentf),” mdomtbehm&atdwmdudwdmrmhmmulmﬂmmm
context of intarogation tschniq ues gnrelated to the crimiaal justice system. Nar, given the language of Asticle 16
and the reservition, do we believe that United States obligatians under this Article include other aspects of the Fifth
AMMI,wdlasﬁwTahnngnsewmcwﬂmpdvacynghwﬂmmeSnpnmerasfwndwbe
protected by the Due Process Clause.

B nappeamhatma,shgmmnmnuamrymwmnotmﬁmwndmm
establishing that executive conduct violates substantive due process. See Lewis, 523 U.S. 21847 n.8 (“Only if the
neascarymddonofegxegionshhmmmnﬁsﬁedwouldthmbeapo.nlblﬂo!nluw@mngam

histwhdmvbsofmfmwmeﬂoflhcdghc)aimed.oﬂumoogﬂminothuways.")(emphamadded) see
also, eg., Terrellv, Larson,396 F.3d 975, 978 n.1 (8th Cir. 2005) (“l‘ovlolatembﬂanhveduemﬂwwnduct
of an executive official must be conscienco shocking and mst violate” a fundameatal vight.); Shvsarchuck v, Hoff,
346 F.3d 1178, 1181 (8th Cir. 2003). It is thercfore argnable that conscience-shocking behavior would not violate
ﬂleConstnnnmnﬂtdidnotvxolateaﬁmhmenmtidlonfnwmnamwtymlomdtosemaoompeuﬂlgm
interest. See, e.g., Washington v. Glucksberg, 521U.S. 702, 721 (1997). Becanse we conclude that the CIA
intesrogation program does not “shock the conscience,” we need not address these issues here,

—orerey AeorORN )
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The phrase [due process of law] formulates a concept less rigid and more fluid

' than those envisaged in other specific and particular provisions of the Bill of
Rights. Its application is less a matter of rule. Asserted denial is to be tested by
an appraisal of the totality of facts in a given case. That which may, in one
setting, constitute a denial of fundamental faimess, shocking to the universal
sense of justice, may, in other circumstances, and in light of other considerations,
fall short of such a denial. '

t

Id. at 850 (quoting Betts v. Brady, 316 U.S. 455, 462 (1942)) (akteration in Lewis). Our task,
therefore, is to apply in a novel context a highly fact-dependent test with little guidance from the
Supreme Court.

) &8

We first consider whether the CIA interrogation program involves conduct that is
“constitutionally arbitrary.” We conclude that it does not. Indeed, we find no evidence of
“conduct intended to injure in some way unjustifiable by any government interest,” id. at 849, or

"of deliberate indifference to the possibility of such unjustifiable injury, see id. at 853.

‘As an initial matter, the Court has made clear that whether conduct can be considered to -
be constitutionally arbitrary depends vitally on whether it furthers a government interest, and, if
it does, the nature and importance of that interest. The test is not merely whether the conduct is
“intended to injure,” but rather whether it is “intended to injure in some way unjustifiable by any

. government interest.” Id. at 849 (emphasis added). Itis the “exercise of power without any -
reasonable jusﬂﬁcaaon in the service of a legitimate governmental objective” that can be said to
“shock the conscience.” Id. at 846 (emphasis added). In United States v. Salerno, 481 U.S. 739,
748 (1987), for example, the Court explained that the Due Process Clause “lays down [no] . . .
categorical imperative,” and emphasized that the Court has “r‘epeatedly held that the
Govemment's regulatory interest in oommumty safety can, in appropriate circumstances,
outweigh an individual’s liberty interest.” See also Hamdi v. Rumsfeld, 124 S. Ct. 2633, 2646
(2004) (plurality opinion) (cxplammg that the individual’s interests must be weighed against the
government’s). The govemment’s interest is thus an important part of the context that must be
carefully considered in evaluating an asserted violation of due process.” %

% mmaldemanoonmhmfomm Amlyslsofmegwenmmtsmumdpwposeln
impasing a cohdition of corfinement is cssential to dearmining whether therv is a violation of due process in this
context. See Salerno, 481 U.S. at 747-50. 'I’hegwumnll\asalegmm:imm“l“eﬂmt[ing] thie)
detanﬂm. Womsh MIUS at531 wmwmmmm mymﬁomnybeeonnened unhe

pvmishmunmsnchwmndduq bemsemehasnolegﬁmeimmstm
inflicting punishment prior to comvictian See Folfish, 441U 8. at535 &al6.

mu«nmmummmcwsmmmmmmmmwmmnmm
the doe process inquiry. See 523 U8, at 852-33 (analogizing the due process inquiry to the Eighth Amendment
context and uoting that in both cases “lisbility should tum cn ‘whetber force was applied in a good faith effort to
maintain or restore discipline or maliciously and sadistically for the very purpose of causing harm’™) (quoting
. Whitley v. Albers, 475 U.S. 312, 320-21 (1986)). The interrogation program we consider dacs not involve or allow

FOP-SEEREP, pioremN | {
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Al Qaeda’s demonstrated ability to launch sophisticated attacles causing mass casualties
within the United States and against United States interests worldwide, as well as its.continuing
efforts to plan and to execute such attacks, see supra p. 9, indisputably pose a grave and
continuing threat. “It is “obvious and uaarguable’ that no governmental interest is more :
compelling then the security of the Nation.” Haig v. Agee, 453 U.S. 280, 307 (1981) (citations

- omitted); see also Salerno, 481 U.S. at 748 (noting that “society’s interest is at its peak” “in
times of war or insurrection”). It is this paramount iaterest that the Government seeks to
vindicate through the interrogation program. Indeed, the program, which the CIA believes “has
been a key reason why al-Qa’ida has failed to lJaunch a spectacular attack in the West since 11
September 2001,” Effectiveness Memo at 2, directly furthers that interest, producing substantial
quantities of otherwise unavailable actionable intelligence. As detailed above, ordinary
interrogation techniques had little effect on either KSM or Zubaydab. Use of enhanced
techniques, however, led to critical, actionable intelligence such as the discovery of the Guraba
Cell, which was tasked with executing KSM’s planned Second Wave attacks against Los

. Angeles. Interrogations of these most valuable detainees and comparatively lower-tier high
value detainees such as Hasan Ghul and Janat Gul have also greatly increased the CIA's
understanding of our enemy and its plans.’

As evidenced by our discussion in Part I, the CIA goes to great lengths to ensure that the
techniques are applied only as reasonably necessary to protect this paramount interest in “the
seaurity of the Nation.” Various aspects of the program ensure that enhanced techniques will be
‘used only in the mten'ogauons of the detainees who aré most likely to have critical, actionable

.~~~ ~-intelligence:- The EFA screening-procedures; which the CIA-imposes i addition to the standards - - -~~~

. applicable to activities conducted pursuant to paragraph four of the Memorandum of
Notification, ensure that the techniques are not used unless the CIA reasonably believes that the
detainee is a “senior member of al-Qai’da or [its affiliates],” and the detainee has “knowledge of
imminent temrorist threats against the USA” or has been directly involved inthe planningof |
attacks. January 4 [Fexx-at 5; supra-p.-5.” Theé fact thai enhanced techniques have been usedb)(3) CIAACt
to date in the intestogations of only 28 high value detamm out of the 94 detainees in CIA

custody demonstrates this selectiyity.

Use of the watabOard is limited still furtber, requiring “credible intelligence that a
terrorist attack is immineat; . . . substantial and credlble indicators that the subject has actionable
intelligence that can prevent, dlsmpt or delay this attack; and [a determination that oJther

. interrogation methods have failed to elicit the information [and that] . . . other . . . methods are
unlikely to elicit this information within the perceived time limit for preventing the attack”
August 2 Rizzo Letter (attacliment). Once again, the CIA’s practice confirms the program’s
selectivity. CIA interrogators have used the waterboard on-only three detainees to date—KSM,

Zubaydah, and Al-Nashiri—and have not used it at all since March 2003,

the malicious or sedistic infliction of harm. Rather, as discossed in the lext, iderrogation techniques are used odly
as reasonably decroed necessary to filrther a goverument interest of the highest order, and have been carefully

. desagnedtoavoldhﬂlcdngswmpﬂnorsn&umgmmdhchﬂingomgmﬁmthmmmdwmnimmmem
of any harm that does not further this government interest. .S'eemﬁvpp 2931,
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| 29 (b)(1) |
(b)(3)

NatSecAct




Case 1:15-cv-09317-AKH Document 53-16 Filed 10/17/16 Page 30 of 40

(MON)MAY 30 2006 17:53./ST. 17:50/NO. 6180429800 P 32

{b)(1)
(b)(3)-NatSecAct )

Moreover, enhanced techniques are considered only when the on-scene interrogation
team considers them necessary because a detainee is withholding or manipulating important,

. actionable intelligence or.there is insufficient time to try other techniques. ‘For example, as
recounted above, the CIA used enhanced techniques in the interrogations of KSM and Zubaydzh
only after ordinary interrogation tactics had failed. Even then, CIA Headquarters must make the
decision whether to use enhanced techniques in any interrogation. Officials at CIA Headquarters
can assess the situation based on the interrogation team’s reports and intelligence from a variety

. of other sources and are therefore well posmoned to assess the unportance of the information

sought.

Once approved, techniques are used only in escalating fashion so that it is unlikely that a
detainee would be subjected to more duress than is reasonably necessary to elicit the information
sought. Thus, no technique is used on a detainee unless use of that technique at that time appears
necessasy to obtaining the intelligence. And use of enhanced techniques ceases “if the detainee

-is judged to be consistently providing accurate intelligence or if he is no longer believed to have
actionable intelligence.” Technigues at 5. Indeed, use of the techniques usually ends after just a
few days when the detainee begins participating. Enhanced techniques, therefore, would not be
used on a detainee not reasonably thought to possess important, actionable intelligence that could
not be obtained otherwise.

Not only is the interrogation program closely tied to a government interest of the highest

order, it is also designed, through its careful limitations and screening criteria, to avoid causing
"any severe pain or suffering or inflicting significant or lasting harm. As the OMS Guidelines
explain, “[i]n all instances the general goal of these techniques is a psychological impact, and not
some physical effect, with a specific goal of ‘dislocatefing] [the detainee’s] expectations
rqgarding the treatment he believes he will receive.’ OMS Guidelines at 8-9 (second alteration
inoriginal). Furthermore, techniques can be used only if there are no medical or psychological '
contraindications. Thus, no technique is ever used if there is reason to believe it will cause the
detainee significant mental or physical harm. When enhanced techniques are used, OMS closely
monitors the detainee’s condition to ensure that he does not, in fact, experience severe pain or
suffering or sustain any significant or lasting harm.

This facet of our analysis bears emphasis. We do not conclude that any conduct, no-
matter how extreme, could be justified by a sufficieatly weighty government interest coupled
with appropriate tailoring. Rather, our inquiry is limited to the prograra under consideration, in
which the techniques do not amount to torture considered independéntly or in comibination. See
Techniques at 28-45; Combined Use at 9-19. Torture is categorically prohibited both by the
CAT, see art. 2(2) (“No exceptional circumstances whatsoever . . . may be invoked as a
justification of torture.”), and by implementing legislation; see 18 U.S.C. §§ 2340-2340A..

The progmm, moreover, is designed to minimize the risk of injury or any suﬁ'enna that is

unintended or does not advance the purpose of the program. For example, in dietary

manipulation, the minimum caloric intake is set at or above levels used in commercial weight-

loss programs, thereby avoiding the possibility of significant weight loss. In nudity and water

dousing, interrogators set ambient air temperatures high enough to guard against hypothermie.

The walling technique employsa false-wall and a C-collar (or similar device) to hélp avoid .
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. whiplash. See Techmigues at8. With respect to sleep deprivation, constant monitgring' protects

‘ against the possibility that detainees might injure themselves by hanging from their wrists, suffer
from acute edema, or even experience non-transient hallucinations. See Tec/migues at 11-13.
With the waterboard, interrogators use potable saline rather than plain water so that detainees
will not suffer from hyponatremia and to minimize the risk of pneumonia. See id. at 13-14. The
board is also designed to allow interrogators to place the detainee ina head-up position so that
water may be cleared very quickly, and medical personnel and equipment are on hand should any
unlikely problems actually develop. See id. 14. All enhanced techniques are conducted only as
suthorized and pursuant to medical guidelines and supervision.”’ ‘ :

As is clear from these descriptions and the discussion above, the CIA uses enhanced
techniques only as necessary to obtain information that it reasonably views as vital to protecting
the United States and its interests from further tesrorist attacks. The techniques are used only in
the interrogation of those who are reasonably believed to be closely associated with al Qaeda and
senior enough to have actionable intelligence concerning terrorist threats, Even thea, the
techniques are used only to the extent reasonably believed to be necessary to obtain otherwise
unavailable intelligence. In addition, the techniques are designed to avoid inflicting severe pain
or suffering, and no technique will be used if there is reason to believe it will cause significant
harm. Indeed, the techniques have been designed to minimize the risk of injury or any suffering
that does not furtherthe Government’s interest in obtaining actionable intelligence. The program
is clearly not intended “to injure in some way unjustifiable by any government interest.” Lewis,

523 U.S. at 849. Nor can it be said to reflect “deliberate indifference” to a substantial risk of

1 The CIA's CTC genesally consults with the CIA’s Office of General Counse] (which in turn may consult
with this Office) whenpresented with novel circugwstances, This consullation further reduces any possibility thal
CIA interrogators could be thought to be “abusing [their) power, or employing it as-an instrument of oppression,”
Lewis, 523 U.S. at 840 (citation and quotation marks omitted; altexation in Lewis); see also Chavez, 538 U.S. at 774
(opinion of Thomas, J.), 39 as to render their condnct constitationally arbitrary. )

- ™ This is not to say that the interrogation program has worked perfectly. According to the /G Report, the
ClA, at least initially, could not always distinguish detainces who had infurmnaticn bt were isti »
C . interrogation from those who did not actaally have the infounation. 'See /G Report at 83-85. On at least cae
(b)(1) ......................... occasion, this may have resulted in what might be deemed in retrospect to have been thewwnexzssary use of
~ enhanced techiniguies; - On that occasion, although the on-scene bitérrogation téam j Zubaydsah to be compliant,

(b)(3) NatSecAct  cloments within CIA Hoadquarters still believed he was wilhliolding information. -
‘ - : (Seed_at 84,

(b)(1)
(b)(3) NatSecAct -

-l

NOW

by any govemment interest,” or “delibernte indifference” to the possibility of such unjustifiable injury. Lewis, 523
U.S. a1849. Aslong as the CIA reasonably belicved that Zubaydah contimued to withhold sufficiently irnportant
information, use of the walerboard was supported by the Govarnoent’s inteest in grotecting the Nation from
subsequeat terrorist aitacks. The existence of a reasonable, pood fhith belief is not negated becriuse the factual
predicates for that belicf are subsequently determined to be falsé. Moreover, in the Zubaydah example, CIA
Headquarters dispatched officials (o observe the last waterboard session, These officials reported that enhanoced
techniques were no longer seeded. See /G Report at85. Thus, the CIA did not simply rely on what appeared to be

. credible intelligence but rather ccased using enhanced techniques despite this intelligence. :
o
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@ We next address whether, considered in light of “an understanding of traditional

executive behavior, of contemporary practice, and of the standards of blame generally applied to
them,” use of the enhanced interrogation techniques constitutes government behavior that “is so
.egregious, so outrageous, that it may fairly be said to shock the contemporary conscience.” /d. at
847 n.8. We have not found evidence of traditional executive behavior or contemporary practice
either condemning or condoning an interrogation program careﬁllly l|m|ted to further a vital
government interest and designed to avoid unnecessary or serious harm.? However, in many
contexts, there is a strong tradition against the use of coercive interrogation techmquea
Accordingly, this aspect of the analysis poses a more difficult question. We examine the
traditions surrounding ordinary criminal i mvestlgatnons within the United States, the military’s
tradition of not employing coercive techniques in intelligence interrogations, and the fact that the
United States regularly condemns conduct undertaken by other countnes that bears at least some
resemblance to the techniques at issue.

These t.radmons provide significant evidence that the use of enhanced interrogation
techniques might “shock the contemporary couscience” in at least some contexts. Id As we
have explained, however, the due process inquiry depends cm:cally on setting and circumstance,

.see, e.g., id. at 847, 850, and each of these contexts differs in important ways from the one we
consider here. Careful consideration of the underpinnings of the standards of conduct expected
in these other contexts, moreover, demonstrates that those standards are not controlling here.

.. __._Purther, as explained below, the enhanced techniques are all adapted from techniquesused bythe
. . United Statés on its own troops, albeit under significantly different conditions. At a minimum,

this confirms that use of these techniques cannot be considered to be categorically
impermissible; that is, in some circumstances, use of these techmques is' consistent with

““traditional executive behavior” and “contemporary practice.” Id at 847 n.8. As explained
below, we believe such circumstances are present bere.

Domestic Criminal Investigations. Use of interrogation practices like those we consider
hece in ordinary criminal investigations might well “shock the conscience.” In Rockin v.

* CIA intarrogation practico appears o have varied over time. The /G Report explains that the CIA “has
mwmmwwmmmwmdmmmmm“wtomamumd
States.” JG Report a1 9. lntheemiyl9803,fummph,theGAnubmdth=anRavuowmloiuﬂm
(HRE") taining progmm, “designed to train foreign liaison setvices on interrogation techniques.” /d. The CIA
Mh%mmhl%bﬂmoﬂﬂeﬁﬂmdhmnﬂﬂabﬂmmMMu See id:at 10.
In 1986, IheClAmbhnhadnpohcy

mmmmmwmmmmiwwwmmmmdm )
Inndasanaidtohnnmgmon Theve must be firm inteltigence or operational justification for
participation in interrogation and reasumable asauranaes that no human rights violatians will occur.

Id. (quoting Directorate of Operations Handbook $0-4___[You have informed us that this policy pertains only to
participation in int¢rrogations of detainees ot in Umted States custody and is therefore not hnpncaled by the

' program under consideration,
o d (b)(3) ClAACt
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California, 342 U.S. 165 (1952), the Supreme Court reversed a criminal conviction where the
_ prosecution introduced evidence against the defendant that had been obtained by the forcible
- pumping of the defendant’s stomach. The Court concluded that the conduct at issue “shocks the
conscience” and was “too close to the rack and the screw.” Id. at 172. Likewise, in Williams v.
United States, 341 U.S. 97 (1951), the Court considered a conviction under a statute that

criminalized depriving an individual of a constitutional right under color of law. The defendant
- suspected several persons of committing a particular crime. He then

over a period of three days took four men to a paint shack . . . and used brutal

methods to obtain a confession from each of them. A rubber hose, a plstol, a
 blunt instrument, a sash cord and other implement were used in the project. .

Each was beaten, threatened, and unmercifully punished for several hours until he

confdssed.

~ 1d.: ot 98-99, The Court characterized this as “the classic use of force to make a man testify
against himself,” which would render the confessions inadmissible. Id. at 101. The Court
concluded:

But where police take matters in their own hands, seize,victims, beat and pound
them until they confess, there caanot be the slightest doubt that the police have
deprived the victim of a right under the Constitution. It is the right of the accused
to be tried by a legally constituted court, not by a kan.gnroo court.

Id a,t 101.

More recently, in Chavez v. Mm'tinez, 538 U.S. 760 (2003), the police had questioned the
plaintiff, a gunshot wound victim who was in severe pain and belicved he was dying. At issue
was whether a section 1983 suit could be maintained by the plaintiff against the police despite
the fact that no charges had ever been brought against the plaintiff. The Court rejected the
plaintiff’s Fifth Amendment Self-Incrimination Clause claim, see id, at 773 (opinion of

Thomas, J.); id. at 778-79 (Souter, J., concurring in judgment), but remanded for consideration of

whether the quwtioning violated the plaintiff’s substantive due process rights, see id. at 779-80.
Some of the justioes expressed the view that the Constitution categorically prohibits such
coercive mterrogahons See id. at 783, 788 (Stevens, J., concurting in part and dissenting in part)
(describing the interrogation at issue as “torturous™ and assemng that such interrogation “is a
classic example of a violation of a constitutional right implicit in the concept of ordered liberty”)
(internal quotation marks omitted); id. at 796 (Kennedy, J., concurring in part and dlssentmg in
part) (“The Constitution does not countenance the official tmposmon of severe pam or pressure
for purposes of interrogation. This is true whether th

‘Incnimination Clause, the broader guarantees of the Due Process Clause, or both.”).

The CIA program is considerably less invasive or extreme than much of the conduct at
issue in these cases. In addition, the government interest at issue in each of these cases was the
general interest in ordmary law enforcement (and, in Williams, even that was doubtful). That
government interest is strikingly different from what is at stake here; the national secunty—m
particular, the protection of the United States and its interests against attacks that may result i in

3 (b)(1 )
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massive civilian casualties. Specific constitutional constraints, such as the Fifth Amendment's
' Self-Incrimination Clause, which provides that ‘{n}o person . . . shall be compelled in any
. criminal case to be a witness against himself,” (emphasis added), apply when the govemment

acts to further its general interest in law enforcement and reflect explicit fundamental limitations
on how the government may further that interest. Indeed, most of the-Court’s police
interrogation cases appear to be rooted in the policies behind the Self-Incrimination Clause and
concern for the faimess and integrity of the trial process. In Rochin, for example, the Court was

- concerned with the use of evidence obtained by coercion to bring about a criminal conviction.
See, e.g., 342 U.S. at 173 (“Due process of law, as a historic and generative principle, precludes
defining, and thereby confining, these standards of.conduct more precisely than ta say that
convictions cannot be brought about by methods that offend ‘a sense of justice.’”) (citation
omitted); id. (refusing to hold that “in order to convict 2 man the police cannot extract by force
what is in his mind but can exgract what is in his stomach™). See also Jackson v. Denno, 378
U.S. 368, 377 (1964) (charqcterizing the interest at stake in police imterrogation cases as the

“right to be free of a. conviction based upon a coerced confmsnon") Lyonsv. Oklahoma, 322 .

U.S. 596, 605 (1944) (explwung that “{a] coerced confession is offensive to basic standards of
justice, not because the victim has a legal grievance against the police, but because declarations
procured by torture are not premises from which a civilized forum will infer guilt”). Even
Chavez, which might indicate the Court’s receptiveness to a substantive due process claim based
on coercive police interrogation practices irrespective of whether the evidence obtained was ever
used against the individual interrogated, involved an interrogation implicating ordmary law
enforcement mterests

e g — e — ey — e e o g e e e = e = e et e e e e o

.~ 7777 "Courts have To_n’g'dn’s'ﬁngmshed the govemment § Taterest in ordinary law enforcement
. from other government interests such as national security. The Foreign Intelligence Surveillance
Court of Review recently explained that, with respect to the Fourth Amendment, “the [Supreme]
Court distinguishe[s] general crime control programs and those that have another particular
* purpose, such as protection of citizens against special hazards or protection of our borders.” In
re Sealed Case, 310 F.3d 717, 745-46 (For. Intel. Surv. Ct. Rev. 2002) (discussing the Court’s
“special needs” cases and distinguishing “FISA’s general programmatic purpose” of
‘protect[mg] the nation against terrorists and espionage threats directed by foreign powers” from
general crime control). Under the “special needs” doctrine, the Supreme Court has approved of
warantless and even suspicionless searches that serve “special peeds, beyond the normal need for
law enforcement.” Vernonia Schol Dist. 47Jv. Acton, 515 U.S, 646, 653 (1995) (quotation
marks and citation omitted). Thus, although the Court has eotplamed that it “cannot sanction °
(automobile] stops justified only by the” “general interest in crime control,” Indianapolis v.
. Edmond, 531 U.S. 32, 44 (2000) (quotation marks and citation omitted), it suggested that it
might approve of a “roadblock set up to thwart an lmmment turonst attaclg" id See also
Memomndum for JamesB Comey Dep NCise

Obtazmng a Jm!wml Warram Enter the Commrcml Premi.ws of a Designated Entity To Secure
Property That Has Been Blocked Pursuant to IEEPA (April 11, 2005). Notably, in the due
process context, the Court has distinguished the Govemnent's interest in detaining illegal aliens
generally from its interest in detaining suspected terrorists. See Zadvydas, 533 U.S. at 691.
Although the Court concluded that a stetute permitting the indefinite detention of aliens subject
to a final order of removal but who could not be removed to other countries would raise

34 (o)1)
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substantial constitutional questions, it suggested that ns reasoning might not apply to a statute
that “appl[ied) narrowly to a smal] segment of particularly dangerous mdmduals, say, suspected
terrorists.” Id. at 691 (quotation marks and citation omitted). ‘

Accordingly, for these reasons, we do not believe that the tradition that emerges from the
police interrogation context provides controlling evidence ofa relevant executive tradition
prohibiting use of these techniques in the quite différent context of interrogations undertaken
solely to prevent foreign terrorist attacks against the United States and its interests.

- United States Military Doctrine. Army Field Marual 34-52 sets forth the military’s basic
approach to intelligence interrogations. It lists a variety of interrogation techniques that
generally involve only verbal and emotional tactics. In the “emotional love approach,” for
example, the interrogator might exploit the love a detainee feels for his fellow soldiers, and use
this to motivate the detainee to cooperate. Id. at 3-15. In the “fear-up (barsh) approach,” “the
interrogator behaves in an overpowering manner with a loud and threatening voice [and] may
even feel the need to throw objects across the room to heighten the [detainee’s] implanted
feelings of fear.” Id. at 3-16. The Field Manua! counsels that “[g]reat care must be taken when
[using this  technique) so-any actions would oot violate the prohibition on coercion and threats
contained in the GPW, Article 17.” Id. Indeed, from the outset, the Field Manual explains that
the Geneva Conventions “and US policy expressly prohibit acts of violence or intimidation,
 including physical or mental torture, threats, insults, or exposure to inhumane treatmemt as a,
means of or aid to interrogation.” Id. at 1-8. As prohibited acts of physical and mental torture,

. _ _ the Field Marual lists “[flood depiivation” and “[a]bnommal sleep deprivation” respectively. /d. . _____

The Field Manual provides evidence “of traditional executive behavior{ and]of
contemporary practice,” Lewis, 523 U.S. at 847 n.8, but we do not find it dispositive for several
reasons. Most obviously, as the Field Maual makes clear, the approach it embodies is designed
for traditional armed conflicts, in particular, conflicts govemed by the Geneva Conventions, See
Field Maral 34-52 at 1-7 to 1-8; see also id. at iv-v (noting that interrogations must comply
with the Geneva Conventions and the Uniform Code of Military Justice). The United States,
however, has long resisted efforts to extend the protections of the Geneva Conventions to
terrorists and other unlawful combatants. As President Reagan stated when the United States
rejected Protocol I to the Geneva Conveations, the position of the United States is that it “must -
not, and need not, give recognition and protection totervorist groups as a price for progress in
humanitarian law.” President Ronald Reagan, Letter of Transmittal to the Senate of Protocol I
additional to the Geneva Conventions of 12 August 1949, concluded at Geneva on June 10, 197
(Jan. 29, 1987). Ptesident Bush, moreover, has expressly determined that the Geneva
Convention Relative to the Treatment- of Prisoners of Wur (“GPW”) does not apply tothe
conflict with al Qaeda. See u'lmtlu m fiom the Presiden Hinnane. Txeal.

Qaeda and Taliban Detainees at 1 (Feb. 7, 2002) see also Memomudum fu’ Alberto R.
Gonzales, Counsel to the Presideat and Williami J. Haynes II, Geoeral Counsel, Department of
Defense, from Jay S. Bybee, Assistant Attomey General, Office of Legal Counsel, Re: :
Appllcanon of Treaties and Laws to al Qaeda and Taliban Detainees at 9-10 (Jan, 22, 2002)
(explaining that GPW does not apply to non-state actors such as al Qaeda).
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We think that a policy premised on the applicability of the Geneya Conventions and not
purporting to bind the CIA does not constitute controlling evidence of executive tradition and
contemporary practice with respect to untraditional armed conflict Where those treaties do not
apply, where the enemy flagrantly violates the laws of war by secretly attacking civilians, and
where the United States cannot identify the enemy or prevent its attacks absent accurate

intelligence.

State Department Reports. Each year, in the State Department’s Country Reports on
Human Rights Practices, the United States condemns coercive intesrogation techniques and other
practices employed by other countries. Certain of the techniques the United States has
condemned appear to bear some resemblance to some of the CIA interrogation techniques. In
their discussion of Indonesia, for example, the reports list as “{p]sychological torture” conduct
that involves “food and sleep deprivation,” but give no specific information as to what these
techniques involve. In their discussion of Egypt, the reports list as “methods of torture™
“stripping and blindfolding victims; suspending victims from a ceiling or doorframe with feet
just touching the floor; beating victims (with various objects]; . . . and dousing victims with cold
water.” See also, e.g:, Algeria (describing the “chiffon” method, which involves “placing a rag
drenched in dirty water in someone’s mouth”™); Iran (counting sleep deprivation as either torture
or severe prisoner abuse); Syria (discussing sleep deprivation and “having cold water thrown on”
detainées as either torture or “ill-treatment™). The State Department’s inclusion of nudity, water .
dousing, sleep deprivation, and food deprivation among the conduct it condemns is significant
and provides some indication of an executive foreign relations tradition condemning the use of
these techmques

To the extent they may be relevant, however, we do not believe that the reports provide -
evidence that the CIA interrogation program “shocks the contemporary conscience.” Tbe reports
do not generally focus on or provide precise descriptions of individual interrogation techniques.
Nor do the reports discuss in any detail the contexts in which the techniques are used. From
what we glean from the reports, however, it appears that the condemned techniques are often part
of a course of conduct that involves techniques and is undertaken in ways that bear no

- resemblance to the CIA interrogation program. Much of the condemned conduct goes far
beyond the CIA techniques and would almost certainly constitute torture under United States
law. See, e.g., Egypt (discussing “suspending victims from a ceiling or doorframe with feet just
touching the floor” and “beating victims [with various objects]”), Syria (discussing finger
crushing and severe beatings); Pakistan (beatings, burning with cigarettes, electric shock);
Uzbekistan (electric shock, rape, sexual abuse, .beatings). The condeinned conduct, moreover, is
often undertaken for reasons totally unlike the CIA’s. For example, Indonesia security forces
apparently use their technlques in ordet to obtam confessnons, to punish, and to extort mouey
BEp ! ; e etk

activities, and to deter others ﬁo similar acuvntles X There isno mdlcatnon ﬂmttechmques are

- % Wemogmmlhnuamamrofd}plomcy the United States may for various reasons in various

) cimmmanusmﬂmo&unaﬂmlommfmmcumﬂnlmyinmmetespmmblecondnctinwlncblhe
United States might in some circumstances engage, covertly or otheswise. Diplomatic relations with regard to
foreign courdries are not reliable evidence of United States executive practice and thus may be of only limited

relevance here.
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used only 8s necessary to protect against grave terrorist threats or for any similarly vital
government interests (or indeed for any legitimate government interest). On the contrary, much
ofthe alleged abuses discussed in the reports appears to involve either the indiscriminate use of
force, see, €.g., Kenya, orthe tar eting of critics of the govesnment, see, ag, Liberia, Rwanda,
And there is certainly no indication that these countries apply careful screening procedures,

. medical monitoring, or any of the other safeguards required by the CIA interrogation program.

A United States foreignrelations tradition of condemnin torture, the indiscriminate use
of force, the use of force against the government’s political opponents, or the use of force to
obtain confessions in ordinary criminal cases says little about the propriety of the CIA's
interrogation practices. The CIA’s careful screening pmcedum are deslgned to ensure that

. enhanced techniques are used in the relatively few interrogations of terrorists who are believed to
possess vital, actionable intelligence that might avert an attack against the United States or its
interests.- The CIA uses enhanced techniques only to the extent reasonably believed necessary to

‘obtain the information and takes great care to avoid inflicting severe pain or suffering or any
lasting or unnecessary barm. In short, the CIA program is designed to subject detainees to no
more duress than is justified by the Government’s interest in protecting the United States from
further terrorist attacks, In these essential respects, it differs from the conduct condemned in the -
State Department reports. .

SERE Training. Tbene is also evidence that use of these techniques is in some
circumstances consistent with executive tradition and practice; Each of the CIA’s enhanced
* interrogation techniques has been adapted from military SERE training, where the techniques

have long been uséd on our own troops. See 1echnigues at 6, 1G Repori at 13-14. Tnsome  ~—
instances, the CIA uses a milder form of the technique than SERE. Water dousing, as done in
SERE training, involves complete immersion in water that may be below 40°F. See Techniques

at 10. This aspect of SERE training is done outside with ambient air temperatures as low as

10°F. Seeid. Inthe CIA technique, by contrast, the detainee is splashed with water that is never
below 41°F and is usually warmer. See id. Further; ambient air temperatures are never below :
64°F. See id. Other techniques, however, are undeniably more extreme as applied in the CIA
interrogation Jprogram. Most notably, the waterboard is used quite sparingly in SERE training—

at most two times on a trainee for at-most 40 seconds each time. See id. at 13, 42, Although the
CIA program authorizes waterboard use only in narrow circumstances (to date, the CIA has used
the waterboard on only three detainees), where authorized, it may be used for two “sessions™ per
day of'up to two hours.* During a session, water may be applied up to six times for ten seconds

or longer (but never more than 40 seconds). In a 24-hour period, & detaince may be subjected to

up to twelve minutes of water application. See id at 42, Additionally, the waterboard may be

used on as many as five days during a 30-day approval period. See August l9tE:]Leuer at
1-2 The CIA used the wate:board “at least 83 times during August 2002” in the interrogation of

nbavd) BOFT AL 90, anid mes during March 200 memtmogatmnofKSM,m~
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In addition, as we have explained before:

Individuals undergoing SERE training are obviously in a very different situation
from detainees undergoing interrogation; SERE trainees know it is part of a

17 (b))
(b)(3) NatSecAct




Case 1:15-cv-09317-AKH Document 53-16 Filed 10/17/16 Page 38 of 40

FROM SI1TE. 18 DOJ (b)(‘]) .(Mon)M‘y so 2008 17:653/3T. 1/:5Usvu. Vivvacsoue ,
: ‘ . (b)(3)yNatSecAct
i FOP-GECREF/ jrororse

training program, not a real-life interrogation regime, they presumably know it
. will last only a short time, and they presumably have assurances that they will not
. be significantly harmed by the training.

> - Techmiques at 6. On the other hand, the mterrogatnon program we consider here furthers the
paramount interest of the United States in the security of the Nation more immediately and .
directly than SERE training, which seeks to reduce the possibility that United States military
personnel might reveal information that could harm the national security in the event they are
captured. Again, analysis of the due process question must pay careful attention to these .
differences. But we can draw at leastone cpnclusion from the existence of SERE training. Use
of the techniques involved in the CIA’s interrogation program (or at least the similar techniques
from which theése have been adapted) cannot be considered to be categorically inconsistent with
“traditional executive behavior” and “contemporary pmouce regardless of context. It follows
that use of these techniques will not shock the conscience in at least some circumstances. We
believe that such circumstances exist here, where the techniques are used against unlawful
combatants who deliberately and secretly attack civilians in an untraditional armed conflict in
“which intelligence is difficult or impossible to collect by other means and is essential to the
protection of the United States and its interests, where the techniques are used only when
. necessary and only in the interrogations of key terrorist leaders reasonably thought to have -
actionable intelligence, and where every effort is made to minismize unnecessary suﬂ'enng and to
avoid inflicting sxgmﬁcant orlasting harm.

Accordingly, we conclude that, in light of “an understanding of traditional executive

. _ behavior, of contemporary pructice, and of the standards of blame generally applied to them,” the
use of the enhanced interrogation techniques in the CIA mtetroganon program as we understand
it, does not constitute governraent behavior dmt is 80 egregious, so outrageous, that it may fairly
be said to shock the eootemporary consclence Lewis, 523 U.S. at 847 n.8.

C.

For the reasons stated, we conclude that the CIA interrogation techniques, with their
careful screening procedures and medical monitoring, do not “shock the conscience.” Given the
relative paucity of Supreme Court precedent applying this test at all, let alone in anything
resembling this setting, as well as the context-specific, fact-dependent, and somewhat subjective
nature of the inquiry, however, we cannot prédict with confidence that a court would agree with
our conclusion. We believe, however, that the question whether the CIA's enhanced

enognuon techniques vxolate the substantive standard of United States obligations under
Article 16 is unlikely to be.subject to jndlcml mqmry _

, As discussed abovc, Amcle 161 unposes no legal obligations on the United States that
nmphcate the CIA interrogation program in view ofthe language of Article 16 itself and,

3 In addition, the fact that individvals wlmdiymago the techniques in SERE training is probative,
See Breithaupt v. Abram, 352 U.S, 432, 436-37 (1957) (noting that people regulardy voluntarily allow their blood to
be drawn and concluding that involuntary blood testing does not “shock the conscicnce™).
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independently, the Senate’s reservation. But even if this were less clear (mdeed even if it were
false), Article 16 itself has no domestic legal effect because the Senate attached a non-self-
execution declaration to its resolution of ratification. See Cong. Rec. 36,198 (1990) (“the United
States declares that the provisions of Articles 1 through 16 of the Convention are not self-
executing™), It is well settled that non-self-executing treaty provisions “can only-be enforced
pursuant to legislation to carry them into effect.” Hhitney v. Robertson, 124 U.S. 190, 194
(1888); see also Foster v. Neilson, 27U.S. (2 Pet) 253, 314 (1829) (“A treaty is in its nature a
contract between two nations, not a legislative act. Itdoes not generally effect, of itself, the
object to be accomphshed, . but is carried into execution by the sovereign power ofthe
respecbve pames to the instrurnent.”). One implication of the fact that Article 16 is non-self-
executing is that, with respect to Article 16, “the cousts have nothing to do and can give no
redress.” .Head Money Cases, 112°U.S, 580, 598 (1884). As one court recently explained in the
context of the CAT itself, “Treaties that are not self-executing do not create judicially- :
enforceable rights unless they are first given effect by implementing legislation.” Auguste v.

_Ridge, 395 F.3d 123 132 n.7 (3d Cir. 2005) (citations omitted). Because (with perhaps one

narrow exception™) Amele 16 has not been legtslatnvely lmplemented the interpretation of its
substantive standard is unlikely to be subject to judicial inquiry.

* & »

Based on CIA assurances, we understand that the CIA interrogation program is not
conducted in the United States or “territory under [United States) jurisdiction,” and that it is not
authorized for use against United States persons. Accordingly, we concliide that the program

does not implicife Arficle 16. ~We also conclude that the CIA interrogation program, subject to
its careful screening, limits, and medical momtonng. would not violate the substantwe standards

» Asmledabave. Section 1031 of Public Law 109-13 pmvidecﬂu!"[n]om of the funds appmpximd or

otherwise made avallablo by this Act shall be obligated or expanded to subject any person in the custody or under

the physical control of the United States to ., . croel, inhuman, or degrading treatment or punishment that is

- prohibited by the Canstituti on, laws, or treaties of the United States.” To the extent this appropriations rider

implements Article 16, it creates a narrow domestic' Lsw obligation 0ot to expend funds sppropristed under Public
Law 109 leoroondnctllatvlohmAmdo 16. This sppropriations rider, however, is unlikely to result in judicial
of Article 16’s substantive standards since it does not create a private right of action. See, e.g.,
Alexanderv. Sandoval, 532 U.S, 273, 286 (2001) ("Like substantive federal law itself, private rights of action to
mmwmmmwm"r,mmmuommpm Vill. v. Dep‘t of Hous. &
Urbdn Dev., 980 F.2d 1043, 1052 (5th Cir. 1993) (“courts have been reluctant to infer congressional intent to create
pﬂmﬂghlsmdammmm')(dm&ufmlav Sierra Club, 451 U.S. 287 (1981)).

Itnspossiblethntaomntemﬂdaddmsdxemeofhhde 16 if a prosecution wero brought under the
Adtidefigency Act, 31 U.S.C; § 1341 (2000), for a violation of section 1031°s speading restriction. Section
l:Ml(a)(l)(A) ofuue JI pmvxdﬁ um oﬁicoxs oremployees ofthe Umted Smes onay ot “mha or autboﬁze an

" obligation” “[I(ngl] vallfll) violatifons]" of section 1341(a) e subject t critinal pemlues 1

§ 1350.

3 Altbough the intapretstion of Asticle lGlsnnIiknlytobellbjec( to;udiclallnqlﬂry, it is conceivable
that a court might attempt to address substantive questions under the Fifth Amendment if, for exaraple, ibe United
States sought a criminal coaviction of a high value detainee in an Article II court in the United States using
evidence that had been obrtained from the detainee through the use of enhanced interrogation techniques.
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applicable to the United States under Article 16 eveu if those standards extended to the CIA
mten'pgmon program. Given the paucity of relevant precedent and the subjective nature of the

inquiry, however, we cannot predict with confidence whether a court would agree with this
conclusxon, thougb, for the reasons explained, the quesuon is unlikely to be subject to judicial

inquiry.

Please let us know if we may be of fiwther assistance.

St o

Steven G. Bradbury
Principal Deputy Assistant Attorney General
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