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Office of the Principal Deputy AssistantAttomey'Gen.eml_ ' 

U.S. Department of .T:ustice 
. ' . 

Offic� ·of Legai Coiinset 

Washington. D.�. 20530 

. July 20,. 2007 

. . 
MEMORANDUM FOR JOHN A. RIZZO 

· ACTING 'GENEru\.L ·coUNSEL, CE� INTELLIGENCE AGENCY 
. . . . . Re; Application of th,e .War Crimes Act,· ihe D�tainee Treatment Act, and Corhmon Arti�le 3 

. . · of the· Geneva Conventions to Certain Teclm{ques that Maj Be Ufled by-t!ze CIA in the 
lrite"ogation of High Value· al Qaeda Detainees 

· · . · · You h�ve asked whether the Central Intelligence AgeQ.cy .may la"ffblly employ six 
.. ·.·�enhanced interrogation teehniques" in th�· interrogation of high v�ue detainees vyho are . . . 

.. .. .members of a1. Qaeda and associated groups. Addressing thls question �equ4°es us to detennine 
. :) . . . . �hether the pr�pos� techniques.are consisteirt: with (i)·the WIµ" Crimes Act, as a�ended by the 

'· · . . 

Militaiy·Comnlissions· Act of2oo6; (2) the Detainee '.freatment Act of2005; and (3) the · 
requirements of Common Article 3 of the'Geneva Conventions. 

' •  ' . • • ' • I 

• 

· · . · : . . : . . 
.

.

. 
. .. ·AB �e.Presiden� ·an.noun� <f��ep�ember 6; 2906, the CIA has o�erated a .detention and 

. interrogation program since the months ·�er the a:ttacks·of September .1 1, 2oor The CIA has· . . . "· · ::. · det8.i.n.ed in 'this prognµn several dozen high ;value terrorists who were believed to posseSs· crltjcal_ 
I . : '

· . . . ·
. 
illformaiion that ·oould assist ill pr�vellting future terrorist attaclcs, including by leading io the 

. 

i :, :: "� • ·:.-papiute ofoflier senior al Qaeda -op'eratives. In'interrogating a 1mall.number of these terroriSt:S-• 

. . · :: · . . . ·the ·cI:A applied what the :fresiP:ent desc.i;ibe'd as· M. 
"altematiye set ofpToc.edures .. �and what·the : 

'. 
. 

· .. . Ex:ec..itive Branch intetnally lias referred fo as "'enhanced mterrQgation teclu:llqu�s." ."These . 

• !  . . 
. ' . . 'tecJ;liiiqu.es w�re d�elopect by prof�sionals in the CIA; were api)r�v� by the Director �f the· 

. : ·' .� ClA, .�d were employed '1nder stri� con4itions. iriclu��g careful slipervision :�d ·monitoring, · · 
.

• 

. ::in'� manner �at 'was"d�ennined t<;> be sate.. effective, .anCJ laWfbl. The l>�d,en� has stated that 
· ·=the.use of such techniques bu.saved American lives by revealing .infoJ'Dla#PJl about planiled .: 

: ', terrorist p,lot$. Tliey-hav� been reconin1en�ed fur approval by th<? ).>rincip8ls ComPti�ee of the 
: . , .. . ·.:.:·:National �ecuricy Council �-}Jrief� to the tw.I ·niembersbip of the'.congres;siorial intelligence · 
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· Prlor tO the· President's announcement on 'September 6, 2006, fourteen detainees in CIA· 
custody were moved from the secret location or locations where ¢.ey had been held and were 

· 'transferred to the CQstody of the Department ofbefense at the U.S. Naval Base at G\lantanamo 
Bay, Cuba; no detainees then r emained in CIA custody. under this program. Now, however, the · 
CIA e�ects to _detain further high value detfilnees who meet the requirements for the program, 
and i� proposes to have six interrogation·�ecbniques ayaiiable.for use,·as appropriate. The CIA 
.has det elinin� that t]:).ese six technique� are the IDinimum necessary to mainta.in an effective 
p�ogran:i designed to obtain critical intelligence.· 

The. past eighteen months have witQ.essed ;igruficant changes in the' legal frame�ork 
· tJ.pplic8:1>le to the arnied C()nflict with at Qaeda. The Detai�ee Treatment Act ("DTA"), which the· · 
President si�ed on 'December ·30,' 2005, bars the imposition of "the cruel, unusual: [or]. . 
·inhumane treatm�nt or punishmen� prohibited by the Fifth, Eighth, and Fourteenth Anlendnients 

· · to the Pnited·States Coµstitutlon" on.anyone in ihe custody of the t.Jeited States.Goveinment, 
r egardless .of location or nationality. The President had requife'1 United States personnel to 

::folio� ttiat standard �ougho�· the world as a mattt�ro{ p�licy prior to the enactnient o(the 
. DT A; the DT A requires compliance· as a matte� o( law. · : 

· O� ��ne 29;.2.0o6, the Suprenie Cm.u:t decid.ed Hamdan y. Rumsjeld, .126 S. Ct 2749. 
(2096), holdif?.g that.the mil.itary commissi<lns established l;>.y the.President to try unla�l enemy 

. combatants wer:e not consistent with the law of war, which· at the rune was a general requirement 
·of the Uniform -.Code of Military Ju�ce. Comnicin Article. 3 of the. Geney� Convenf:ions was a' 

. -Part of the.applicable law of war, the Cpurt stated, because the anned conflict with al Qaed�· constituted.a "conflict n.ot of a.n' internatiolial cparacter ... : The· Court's ruling was contraiy to the . 
. Pres��ent's prionJeiermlli.ation that·�on Article 3 does not apply to an armed conflict 

'across .Pational bo\indaries With an intern�tiona1 terrori� organiz8.tion such as .al Qaeda. See 
� Mem.ora.µdum- of the President for the National Security Counoil, Re: HUlnfme Treatm,ent of al. 
Qaeda and Taliban De.tatn�es at 2 (Fell: 7, 2002): · 

. . . ' . . 
.. The Supreme Court's decisfori �n�g·th� applicability of Common Articl� 3 . 

�introduced a lCgal standard.that bad n�t previously .8J>P�ed to tbis·conflict and.had only.rareli 
. : . been �in past oo¢1icts .. ·Whil�·.diJ:ected at ct0nduct th8t i� egregim;ts a.tid universally. 

. ' ·: -c?oademnect, Comnion Article 3 contain:8 seV.eral Y!lgtie an4. ill�efined terms· that oo�e·�uld , .· ·have.'iriterpreted irr a :i'.baoner ·that might 'sutijecfl:Inited State8 intelligence per:soµn.eho 
" . . ·. wiexp�ct�, paSt h�·standanis Tur thek eoriduCt .. The War Ctjmes Am �ft� the .. 

- · · · ·.sigmficimc� of 8:nY dis�ment over tlie In�� of �ese tenJ:is b� making a vi�lation of 
'.Common· Article 31!- federal.critne.- ... . · · · " "  · 

. . . 
. ... .. ' 

. . 
: : · " · 

· . ·, . . • Retiectin8·thrs 'policy, this �d, �uded seven µi� J>et�· �cimeni: of the DTA � t1tO six· . -.. . . . . : . eQlumced inteoog8tlon teclmiques discussc!d herem complied with the·Sumtance of U.S.-obli�ons under Article 16 . · :'. :. · · · oftheCOnVtnlion'.Agaimt:Totture ahd0therJnbnnum'o1Dcgrading� }465 U.N.T..S, 83.('"CA'r'). Sec 
. . · · .. · . ' ·: MemonlwIUQlfor 1ohll A �. Semoi Deputy Genetat Counsei;� l'ntclligeri.� Agency, from SteVcn G. 
-.: · · · . " Bradbuxy, Piinclpal Dtptify Assistant Attorney Genc;ral. Office of.Legal �Re: AppllcaJfon of United States 

· / -� · :; · .O'bligqJions l/�&,r A�cle J<i oft�t! cOnvent!onA'gQinst Tortvre to C-ertain T.echnliiU!s thaiMay.JJe. U�d in�-. 
· -.lntel]Y1gation 1Jf High Value al Qaeda D�aiiittes (May 30, 2095).. :: . .. · 

· 

) . · . . · . .. . . ' .. ·. '. · . . . . . . 
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· · · The President·worked with Congress in the wake ofthe Hamdan decision to provide clear 
. �gal standards for U.S. personnel·detaining and interroga.tjng terronsts in the armed oonflict 

.. with 8.1 Qaeda, ari .objective that was a�hi�yed. in tp.e enactment of th� Military Cbmmiss!ons Act 
of2006 ('�MCA"). Of most relevance here, the.MCA amended' the War· Crimes Act, 18 U.S.C. 
. .§ ·244 I., to specify nine discrete offense$ that wouid C9nstitute grave breaches of Common . . 
. �cle 3. See . .fy.1C� §·6(b). The MCA further implemented Coµunon Artiele 3 by stating that 
the· prohibition on crue� inhuman, and degrading treatment ih the·DTA r.eaches conduct, outside . of the grave breaches detailed in the War Crimes Act, barred by Common· Artlcle 3. See id · 

·: §. ?(c). 'The �CA left respo�sibili.t.y for interpreting the 01�ning and application of Common 
J\rticle: 3. except for the grave ·breaches ��fined.in the �endeq War Crimes Act, to the 
President. To this end; th� MCA declared the Gene\ra ConveQtions judicially unenforceable, see 

: .. id. §�(a), and expressly previdoo that the President may issue· an interpr�atfori of the Geneva 
.. Conv,entfons by executive orderthat is "aoth'oritative'. ' . as a matter of United. States ll).W> in the 
"same.manner as other a'dininistrative regtilations." Id..§ 6(a): . . 

· . . 

. 

. . · 

. . . 
. . This memorandum: applies tb1tse riew legal ·develoP,meni:s u; the six .interrogation 

. 
. . 

.. . �echniques.that th�.c� proposes t� use with high value ·ai Qaeda detainees.2 Part I pro�id� a 
. · : .' brief history. oftl;te CIA detention program as y.rell .as .a descripti�n of the program's procedures; 

· . safeguru:ds1 �d .the· six enhaneed.tecliniques ·now proposed for use by the CIA. Part II addresses 
. the n·ewty amen ded War Crim.es Act and concludes that none·ofits nine sp.ecific criminal . . .. 

·

�

. ' . . : . . . . 
' .'.-i This memorandum addresses iheco�l�ce of.the six �-inWrrogation �bniques with the�. 

· �arid one�· provision at issue; We prCvi'?'151y have concluded that these teclmiques do not violate the 
federal piobtDition � �. c:odified at 1s·u.s.c. .§§ �40-2340A. See Mem�um ror John A. Riuo, Sonior 

. ) . 
.

·

. 'Deputy. General Co� Central Ipfclligence Agency, ftom Steven G. Bradbut)'. Principal Deputy Assistant �General. Office ofLepl CoUnscl., Re: Application o/18 'U.S.C. §§ 2310-2340.4 to Cert/Jin Techniques that 
· May Be Used in the Interrogation of a.H_lgh V.alue al Qaeiia Dettiinee (May 10. 2005) C'Secliorz 234� Opinlon");.see . 

. . · 
· ·· ·aJsr? Memorandum for John A. illi.zo, Senior Deputy� CouliseJ. CCntra\ Intelligence Agency. fro� Steven G. 

· · : . .Bradbmy, Piincipal Deputy �.Attomey General, ·om.ce of µgal CWnse1, Re:.Applicatiorz of 18 · 

. ·. .U.s.c. f § 2340-2340A. 'to the Coinbined Use ofCUtmn..T�quu tn' du; interrogation of High. Value til Qaeda 
. 

· 

. 

· . Detainee$ �Y i9. 2005) f'Cornbinet/. U�) (oonclumng �the combi�·use of these techniqu� \'VOUld not. 
. . . .· . violate the� prohloition ®.torture),. � addition. mfbave aetenWned that the conditions of ix>'!tlnement in -the· 

. . · . , "· '. . · CIA progmm �Y cbmply with the 9'.I'Aand eopunon·Ani�le 3, aru;t -WO do:o�11.ddresulu� CQ�tions-again here.. · · " · ·· '. ·: ; Se� Mem.O!mlf.lum for :John A. �. Acting General:Coumel;.CentraUnteW.� Agency. fro!!). S�en-0.. · 

· 
·. · .Bradbury, Aqting �tAta?meY Genenit. 01fi� of legal Coullsel; �e: A,pplkjiltiotf of tire �tqinee Trecrtmtmt 
. . . " Act� Conditions of Confinement of Otrrfrl;I/ Jn1elligence·Agen<f£ J?acilittes (Aug. 31, 2006); Letter to John ·A. RU:zo, 

:·· · · . . ·� :· A<$g General C<>W>seI.. c;:entra.1 Intelligence· Agyney, ftmi:i Steven ·q. :t;Jradbuly, �Assistant Attorney� 
. ·. -: . · 

. otlke.of Legal Comµ;el. Re: Application ofCo�onAiticle 'J'(o Conditions.·of CoriJinewenl aJ. CIA FaCilities. · . , ... .. . .. .. '(Aug.·31, 2po6): 
. . . . . . 

. . . .. . . 
.,. • ' : . s 

• 

• .. • 

·· . :,. .. ·· . .. � TQg� wiih �'ur Pfior �wons. die �estions we discuss in this ��randum fuuf-adruess ·tbC 
�ndally rel�t sounx:s Of Uni� States �w that are .3lJPh'cable to tl>.e 1awfuJness qf the CIA det�bn � . 

. . . ' '_. : ·. ·: · .interJO�on program. We understand·� the CIA proposes to detain these'pen:ons at sites·outside the teaitory pf . 

. . . : . . tiie"tJ� � aµ_d �tside the.Special Mari�c � Tenitori&J Jmi$<1idion'otthe United States r.SMTn as · 
. '

. 
.: · 

.

_, 

. 
.��.in-18

.

'.CJ.S:C. §.?.(and���pj:qvisfons in title lhreootappli�le." Jnaddiiion. wewidersiana . .  
'; . · ., · .;· that the CIA will J!.Ot de(ain:in this progtam any.peri;on who is a prisontt.of w.ar. under �cle 4 qt the-lbird .Geneva " 
.: . ··: · 

.
. 

· 
·

. ·:.,: ConventionReJa1ive t� the:Pio�� pfP(isoue�.ofWar ;6 U.S.t 3316 (Aug. 12, 19�5) �Gt>W")or a p<n<m • . 

. ... ·: : , . . : cove.red by Ar.ticle. 4 of the' Fourth Geneva Collventidn Relative to the ,PJhtecUon or CMlian �ns in Tiine' of 
�:.:: ' . " . . : ... · . wai,-6·u.s:T.:a516 .(�:12; i�49j ('OC.'t°)� B.Q.d thiis the ptOVisiOIJS Qt the Geneva Conventio.ns'ottier·tban .. .

. 

· ··COuunon Arti°'e 3 alScnto not apply �e.. 
.

. · · · · 
· 

.. ... )'\;· • ·.. . 

·. 

. . . . , .. .  ·.· ....... 
� ' ' 

.. . . : . 

. -�/..:,"·; · 

. . ��� ·�r-�-----�:.=-=-.,:::Y��ii. . . .  . .  .· 

. 

3 � ... (b)(1) . . ' : . , . . t.;00259. ... . . ' 

'· 

: : "· . . · " · 
· · (b)(3)·NatSecAct . ·

.: 
.

� 

. . ' � ' . 

. . " : . . . 
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... 

offel\ses· pfolnbits the :six techniques as proposed to be employed
. 
by the C�A. In Part III, we 

conside.rJhe DT A and conclude that the six technique8 � proposed to be employed would satisfy 
its requirements. The War Crimes Act and the DTA cover a substantial measure of the conduct 

. prohibited. by Commoii Article 3; with the assistance of our conclusions in Parts II and III. 
.Part IV explains that the proper interpretation �f Common Article 3 does not prohibit the United 
-st.ates from employing the CIA's ·propo.se4 interrogation techniques. 

· 

· To·maic� that dete�inatioµ �rtcl�siye und.er Unit�d-Stat�· law, the President may 
exercise his authority under .the Constitution and the. Military Co�issions Act to issue an 
·.executive .order ·adopting this interpretation of Common Arti�le �. We understand that the 
Pre8ident intends to .exercise this authority. We have reviewed his proposed ex�utive order: 
.The executive order is.wholly COQSistent with the interpretation ofCpmmon Article3 provided 

. -�erein. and th� si�_proposed interrogation techniques Comply With each of the executive order's 
tent).S. . 

'(t;>}(1) . 
L {bl��) NatSecAct · · 

· · . . Th� CTA's·authorlty to operate.its .. proposed d
_
erention·and interrogati�n �� _ _ is 

__ 
� 

ntained in the .. President' s Septeinber J 7, 200 I. Memor.andum .ofNotiftca_tjC!!!J. 

�------
rAttliouglf the CIA's d�ent1on program was teii}.p<>ranly · 

emptied. iri. 'Carly SepteJ)lber 2Q06. that Memorandum of N(Jtfftca/ion has :not been 81,lSpenCled by'· · 

·the President ai;td continues to. authc;uiu the c1:A ·to operate a detention program. in acc:Qrdance 
wit:P the terms of the m��orandunl. .· . ' : . . . . . . . . . 

: . 

: . A . .. . . 
·. 

·
. " . . ... : . : . . ;��-ciAii�w proposeS �-operate� ll�ltCd·deteirtion arld:��o�o�· prq� p�aat . 

>: . ·. · · ··.to th�Hwthority' g(tmted by the Ptesid�t in'theM"emoran<4mz �f Notift�on. The CIA does not. · 

. 
. 

. . .intend fcir this program tO· if!yolve. Jopg.,.� detention, or to serve !!: J>lllWSe s!roi� to that 'of.the. 
.. . U.S. Navat.Base at Guantanamo'Bay,,CUb!!, wliicli'is in ·part m:.d�. dang�ous.enei;ny · 

. .  ·: . .... . COIQliat8nts, who continue to pose a threat toihe United St8tes. until the end of the armed . . 
. . C<?�ict with al Q� ot until other-satisfactory $ansemi:mts cin-� 11Ulde. To th.e contrary, th�.· 

· 

· 

· . CIA currently intends fur persons intrQdqced -irifo the program to be detained only .so long as 'is. 
· " . . necessar}' to ob.tain the vitill.,intepigence they may. possess. 9n�.that end is accomplish� the · 

. :' · :· : . . CIA intends to transfer.the detainee to the custody of other:etitities,' including in some cases the.· 
· ·. : .·:- :: Unitcll:S.tateS.Department ofl).efc;nse.3 · 

." . : · _.' _ . · · . . :. · .. . .: 
• .

' 

. . . . . . . . 
·. . 

� 

' . . . ' . 
*' . . . ... . 

. ·�J.: .
· 

: . "-. . . .. 

.
· .. 

: . : 
. . 'nrls �� �!oll�wed With�d ta����:��� ��Y ��the.President's. 

· · . September{ 2006-� during wliich -he aiinounCed that tbe program wa5 empzy·at tba:t time.. 'Uie·CIA took 
. . ·-:: . . . ' . . . . . . .. ' . 

. ' . . 
. "'. ., .. 

· W�� &ii� . -. --::-"=r/tf�P�·f· . . . 

4 .(b )(.1) . . �00260 -� ., : .
· . (b){3) NatSecAct.. · " 
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. The group ·or persons tp whom the CIA may ap'ply interrogation techniques is ·also 
·limited: Under the tenns of tl).e Memorandum of Notification,. only those w�6m the CIA bas a 

· · 
· reas?nable basis to believe "'J><?se a con�nuin� ��ri�

.
us threat of �olen��LOLdcifth tO U.�. �-�rsons 

. and �nterests or who are p��mgterronsj: aetiVIties may be detained. [ __________ JEven as:.to (.b)(3) NatSecAct 
.detam� wP,o meet that standard, however, the CIA does· not .propQse to use enhai;lced · 

. int(ITT'ogation .teqhnique$ unless the. CIA, bas made three additional determinations. First, the CIA 
. . ' mu.st ccinclude that the detainee 'is a member or agent of al Qaeda ·or its affiliates and is likely 'to : 

· .  possess critical intelligence of high �lue to the United States in .the Global War on Terror, as· 
· 

· : further described below: -Se.cOnd, the Director of the CIA must detennine that enhanced . 
· · interrogation methods are needed to obtain this crucial information beca1:1se the detainee is· · · 

. 
I 

. .. . ·i': .. 
' 

withholding br manipulating- intelligenee or the threat of imminent ·�ttack foaves-·Jnsufficient ti�e 
·. for the use of standard questiening. Third; the enhanced techniques may be used with a 

·particular d�tainee only i� in the professional judgmenrof qualified medical.personne� there are 
no signifieant medical or psycQ.ologfoal contrain�i�tions for th�ir �se with tliat detainee. 

.. . 

. '! 

I . 
· · · . The program is linlited to persons whom t4e Director of the CIA determine� to b� a . ·member of or a part of-0r supj>orting al Qaecta, the Taliban, or a8sociated terrorist organizations 

. · · · and likely to·possess information that could prevent terrori�t attacks against the United States or· 
' · . . . its.interests cirthat_could help loeate.the senior leadership of al Qaeda�bo are eonductingits. 

•: · ohlnpaign df terror a8ainst the\ United State's. 4 Over the history ofits detention and ·interrogation 

r· 
' ·, ""f 

. · . .  

' . . 
.i' 

. . prograni, from Marqb 2002 iintil today, the CIA has had custody of a to� of 98 detainees in the · .. 

. · progr�. · Ofth6se.98 ��nees, the CIA has only usecf enhanced tech;tllques Wi�h a� of30; . 
· · . The CIA.has told us that it believes many, 'if riot al� "of those 30 detain�s.had re®iVed tra1ning 

in the re8istance of interrogation methods and that al Qaeda aetiv�ly seeks ·information regarding 
· . l!.S. iutenogation methods in. order to enhance.that trainiµg. · · · · · · 

2 • . " 
:. _.:I�: 'j.: ... : . :.· · . .  i'h�.C� � inform� US that, eV��:witt:i·r�d fo°(J����es WhO.lu"�·belie� to J>?S�e8S 
, . ·1 · . ·. · · .fiigli value infoonation, enhanced techniques wQuli:l nqt. be uQe<\ unl�s· normal debn� 

:::: :· · · . · · · method� h�v�. b� ineffecti�e·or unl�ss the· imminence of a 'porentjaf �tt.ack is b�l\ev� not tO 
: ; 

: 
·

· 

. "· :. · allow sufficient 'tim!l) for·the use of other methods. Bven under·the latter t;ircum� the 
·.' . ..

.. · ,J ··. · detainee:wil1 be atforded the opportWiicy'to •er qileStlons befure the use of �y·eDl}aiiced 
. . . ·j, . .. .. techniques .. 1n·either �. the on:-sceiieJDierrogatio� team •.�n.ethatthe detafu� iS 

•• 
• • •• : [1 • witliliolqirig c»inwiipulating infon:qation. 'The interrogation team theil'_develops awiitten: · 

. 
· ·. · interr-0gation plait. :Any in'terrogation .pµm 'that would irivolye the use ?f enhanced: techniques 

• • • • • ' • J . .. ; . .
... 

� . � ... 
"' . .  � . . . ., . . .. . 

" . .' _:.: · ··. ·..:.......... f·"abd lii.�Iiam ai ,,,...,:;· · . � 2006 CJA ofii� ��onecniim--'a1u1>ci.5ed �·an ilidMdualhed 
• 

• . • \iUliWl.lf o . "'�1 m . • 'l_._.. . . , . . . 
. · . ', ',· .. �· : �ttl�dDotempleyanyl'ml,800'4�onteclmiquesduringbi$�oning. OnApril26, 
. : ·: �. · 

· : 2001, � 9IA p�11l-Hadi in the CUSI;� of.the Departmeill:Of'Ddcose. '.. '. · · : 
'/" . . 

. 
. . . '. .: '."!:._., . . · 

. . · :  ·4'.IbeCJA:illfo�·Us.tbatit.�·vie�s�onOtiµ(o�on��·tiie·IOcationOr�hini 
. . : , : • -.La.den or.A�al-ZA� as wamfiltin$·awli�� of����� if.�C<Cl��o� are Did. . [J . . ' 

.
. 

. ' . . 

.. . > : " • • , • : • ' • 

' . • • • 
... /i . � . . 

. 

... . . ' . 

t-- • .. ' • . • • 

·.: 

. [ ·. : . 

· 
· · � 1i9P i1?£M'ftc ---1,At�f · · . .. .

. . .. : . . 
'. ". · 

. " ' • _' . · .' ·:. .---:-------- '.�"'.'7Fr-/ ., · . ,:: . .' " , . t0026l 
•. , · 1. · · ' .5 (!1)(3).

_
�at?ecAct · · . . . j. . '. 
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. '1 · 

•I 

.J . 

. . 

. .. 

· ·(b)(r r-- .. : .... ............ _

_ 

. · . 
(b)(3) NatSeG�ct -----�P-S#CRW[ ----JitIQFQIQJ 
�ust be pernon�.lly revievied and appr�ved by the Director of the Centrat Intelligence Agency . 
Each approval -..y<!mld last for no mote �an 3o days. · . 

· 

. · 

3 . 
. . 

. . The third significant precqndition f�r use of �Y of the enhanced tecliniques is a careful 
·evaluation of the detainee by, medical and psychologi� professionals.from the CJA's·Qffice of 
Medical Services ("OMS"). The purpose.of these evaluations is to ensilre the detainee's safety at 
all times and to protect hiµi from physical or menf:Ri.harm: OMS persoMel are not invQlved 'in 
the work <>f the intertogatiort it�elf and are present solely to ensure the·hea.lth 8.i.td the Safety of 

·the detain�, The intake evaluation includes "a thorough i�tial medical' assessment . .  '. with a 
comp�ete, dbC1;1mented his tory and a physjcal'(examination] addressing in depth any chronic or 
.previous in.edi� problems." OMS Guidelines onMec!ical and Psychological Support to 
Detainee Rendition, Interrogation and Detentfona.t 9 (Dec. 2004) ("OMS Guidelines") . . In 
·addition, OMS personnel monitor the detainee"� eondition throughout the application of · 
.enhanced techniql!-es. and the 'interrogation team ·would stop the use of particular teclmiques .or 
halt'the interrogation altogether if the detainee's medical or_ psychological cond_i�ion were to· 

. ind�cate that-the de�n� miglit suffer signi�cant phys�cal or mental harm. See Section 2340. 
Opmion at 5-:6. Every CIA officer present atan -intmogation, including OMS p·ersonnel, has the 

· authority aO<l responsibility to stop a technique if s4-ch harm is observed. 
. . 

. 

. 

� . 

.. � . 

. ' 
. .fl. 

· 

. . The proposed htterrogat.ion tec�ques are only o�e·part of an integr�ted:detention and 
. 

interrog�n pro� op�ed by the CIA. The. foundation ·of the program is the CIA' s 
kng\yledg_e of the beliefs �ci psychol.o&icat traits of al Qaed,li.inembers . . Specµitally, members · 

· 

.· . of al' Qaeda expect.that the¥ wi� �e subject. k.> .no more.than verbal questioning in the hands of 
' 

. .,the United. Stat�. and �·are.trained' patiently to wait otit.U.S. interrogator� C<?nfident t�t they 
· .

. 

·qui wit�d U.S. interrogation teehniques. At the :same time, al .Qaeda openltives b�lieve that · 

·
. : . 'they are morally permitted.to reveal infcirinatl�li once they hav� reilch� a certain limit of . : 

· djsco�rt. The prograln is designed to disfodge the detame���· expectations aootJ1 how he will 
· . .. ·:: . . 'be �edJn·U;S'. Cl.Ultody,,�o create� �ituatioii in-wpfoh·h�·te_els �t-he·�snofln.control, and to 

. 

· 1· . , · �lisfr a relatiopship 9� dependence.on the part of th� d�ee .. . ;Accordingly� �� pr�gram's 
. : ' .

. 
· ·; '. : :'.ffitend� -��is psychofo��·; itis not in��� t�»� �o�t,i.On :tbro�gh the imp��ition .. 

, , · . . . �f phys1cat pam. . 
. · . . · · · ' : .. · 

. .  I . . . . . . . ' . . . . 
· 

.. ·' 

·I'.. . . '. . . In tliis' resard. the clA ge�etally does not �k ��estfons durliig:·��-�mirii�tion of the 
· · . .techniques to which the CIA does not already kiiow the ans;wers. �o·the extent the CIA · 

· ·f " questions detain� d�g �e administration.Of tllQ t00,bniques. the CIA asks for already kno.wn .. . . :: > ·j ., '-:; .information.to ga:qge whether the detainee b.8.s·reach� the point at.which he.believes.that he is 
·: .. .. 
" :i . , -no lo�tt�ajr�.to��ediscl��e.�f�rate infotma�n'.WheriG;IA_per���el, �their' ... ·

·

.. 

. [. . prof�1onal )Ud�eb.t, believe .�e ·detaui�e has .. r�'ed: that .wmt. the.CI�-�<:>ul�· discontinue" .. 
:. :.1·· · : .us� �fthe.t�qu�s and.d�briefthe �Ctainee iegar�jng mattex:s.op:whic� tlie CIA.is 1}.ot. : . 

:::: - · J ... . : . <,iefiniti:v�y: infb�ed. _This'�proach highlights� inte_ricJed psy��l�gi� �ects'ofthe · " . ,.. 
r · .. : · teclmique8 a4;�.r�µ�s tbe·eJ?iUty of �e detain� �� p�vid� false jnform�o�. sol�ly .as a mean�. 
l" · · to discentiriue �� appli�t�on: · " · '· : : -."·-,: · · . 

: 
' 
.. , ... . . 

' ' . · . · . ·  

: '. � .1 . '! 
. 

• 

. ' 
. . . . '6 

:�:-:.·· (b)(1) ... 
. (b)(3) N�tS�cA¢t 

. . 

" 
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I . 
' ' 

. . The CIA has designed th� teclmiques to be safe. hnportantly, the <;IA did not create the 
proposed interrogation techniques from whole cloth. Instead, the CIA adapted each .of the · 

te\:hniques from those used i!1 �e United' States military' s Survival, Evasion, Resistance, and 
Escape.("SERE") training. The SERE program is designed to familiarize U.S. troops with 
interroga_ti�ri te�hniqlies they niight.experi.ence in .enemy custody and to train these troops to 

. resist such techpiques. The S�·program provided emP.irical e�d ence that. t4e techniqu�s as 
·used in'the SERE program ·were safe. As a result. of subjecting hundreds· of thousands 'of military 
personnel to variations· of the six-ttqhniques at issu� here over d�des, the military.has a long 
. expeiience �th the �edical :and psychological effects· qf such tecbnique8. The CIA reviewed 
the military' s. extensive reports concerning.SERE training.·· .Recognizing that a det_ainee in cµ cus tody will be in. a very differ€?nt situation from U.S. military personnel who experj.enced SERE 
training, the CIA nonetheless found ... it important �at no significant or lasting �ectical or 
:psychological harm had resulted ·from th� use of these techniques o.n U.S. military pe rsonnel over 
. many· years in s� trfilning: 

' . . . 

. .AU of the techniques
.
we discuss.below would be applied only by CIA per�onnel who are 

highly trained 'in �ng out the t�hniques within the limits set by th� CIA: and f:l�cribed in 
this memorandum.· This training is cmcial-the proposed techniques are not for wide · · " 
applf<tation. orfor use by yo�iig and un�ined personnel who might be xµore lil�ely to misuse or 
.abuse them. The average·�g� of a .a:A mterrogator authorized to apply these techniques is 43, 
:and many possess adV<!Jlced d�gi-ees in.psychology. ijvery interrogat9r who Wmit� �pply these . · · · 
�anced techniques .is trained· and certified in a course that lasts appro�ly four week&-.. : 
Which i

.ncludes mandatory ·1mowledge'-o'f the qetailed interrogation gul<telin·es that the CIA baS · 
· /) . : deyelopoo for .this progran:i. This .course·entails fQr each interrogator.more than 250 �ours Qf · .1 ... _ · ·training fo the techniques .an� . their limits. An int�gBtor works under the dif� superv.isiort of 

eycperienced personnel �efore he is pen:illtted principally to 'direct ari .interrogation. Each 
: interrogator ba$ b'een psychologically'SCl'eened to minimize the"riSk that an.interrt>8at0r might 

.. mipuse any technique .. We understand from you'. that ·these procedUres ei1sure �·all · · · 
. · irit�gators understand the de8ign ·and .puq>ose of the interrogation, techlliques3 and that .they · . . r. : " < �ll·ap�ly .the tecooiques �n accord�� wi� �e� B:U��rized and; int�� use. - . · . 

. 
. 

: · · ·1 : 
· · · : . , . · . :The·CIA. propos� -to u�e tw6 cat�goiies. of enhanced interi:o.,gatiotj tecbitlqu�: 

· . : · -· .oonditioning tec�ques ·and co.rrective tec}µijquei; The'C�IA has '.<ietermin� thai'the six . : . : I · . · 

· . techµiqµes'We desCribe below·ar� the minimum neces88JY. to mainwn an ef(ective program for. . . : . : [ . . 

. 
·

. 9b�g the type of critic� inteli,�ence from a .rush' value ,detainee that the prop i�· desi$tied . 
. · . I · :: to ebc1t. . · : . · 

. . 
· -. .. : 1 · :·· . . .. 

·
. 

' 

• I • 
•, 

" . ' .. 
·

. 

· .' · 
• .  ' . • ... .. · · .5 ��'b���uatingthepropo�'fxfteC:�q�in�.�we��aeci'bythe. � · · 

· ; . .'. : . .. , ... : · ' .. � .thatQA �gator8 and medical.pen;onnel'have gained tbtoitgli tbe past administtfltion.of epbanced . · .·. : " jilterrogation teclmi�priorto.dieenacunenfof�DTA ['.t tbattlln.e, �techiliqueswertdesignedbyCIJ\''. . 
· 

:- ... . ._ .pemmn� to be sate, �d �· Offiee foumf �to be'la� unde:t" tllC ��qible legal iegl.uies.{l.e., bcf'ere the'/ . · . 
· . . j. · '. ;·eJJ:3cttoybtoftbeDTAandthe.MCaandthe�e.Coutt)sdccisionlnH�). See�praatn:2: Youbave · . 

. 

• J . 
· � .. tbat!lre C!A!s subS«pJem exptriencc in��-� has coDfimicd tbatjudgmOat. · · 

. J . . . . .  -�··
·

. ·. Mn.�:- -'-
--� -! - : ' . . .. , . . . . 

;(�)( 1) . 
. . 

j .... 7 .. 
(�)(3) NatSeoAct 

. . . . 
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(b)(3) NatSecAct' 
J. Conditioning techniques 

You have· informed us that the proposed conditioning techniques ai-e integral to th� · 

progtam's foundational objective-to convmce the detainee that he does not have control over 
his basic human needs and to bring the detainee.to the point where he .finds it permissible, 
�nsistent with �s. beliefs and values, -to disclose the information he is protecting. You .have also 
told us that'this approach is grounded in the CIA's·Jqiowledge of al Qaeda training, which 

... authorizes the disclosure ofinformation at 'such a point. The specific conditioning techniques at 
}ssue here are dietary manipulation ar)d exten4ed.sl�p deprivation. _ · . · 

_ 

' . l).ietary manipulation would involve substituting a· bland, commercial liquid meal for a 
detainee':; normal diet. 'AJ; a guioeline, t1te CIA would use· a fonnula for calorie i_11take that 

· · depends on a decitlnee's body weight .aµd exp·ected level of �ctiVity. This formu�a would ensure 
that calorie intake will always be at least 1,000 kcal/day, and that it usually would be . 
significantly high!?':& By comparison, coinmercial,weight-loss programs.·used within the Unit�: 

· 

· States oomroo.nly limit intake to 1,000 kcal/day. regar�less ofb9oy weight . · CIA medical officers 
. · ·ensure that the detain,ee is provid� and accepts adequate-fluid.and nutrition. ·and ftequ.ent 

· 

· monitoring by medical pejsonnel_take8 place while any detainee is uridergoing dietary 
manipul�tion .. Detainees _would be �onitored at all, times to. ensure that they �o no� lose-more 

· than t�n percent of therr starting-body :weight, and if'such weight loss were· to occur; application 
of the technique would be discontinu�. The CIA also would ensure that' detainees, a,t a 

· ·minimum, drink 35 ml/k:gl�ay·offluids. but a detainee und�rgoing cli,etary'manipulation may 
· «lrink as much water a8 he r�onably pleases: · · . 

· · 

: . 

• • + •, 

) · . · Extended sleep. deprt.vatio� w�uld invo�ve k�ping the detainee awake continuously for 
. : ' up 'to 96 hours.: ,Although the application of this t®luiique may be reimtiated after the detainee is ' 

. 
. · 

· . . .  ·. . 'allowed �· oppa�ty for at 'least eight uninterrupted hours of sleep, CIA g\Jidelines provide 
' . . : . .. that'!). detainee would' not be subj�te'd to more than 18.0 hours of total sleep depfivation �uriD.g . 

... 
· · one 30-:day period.� . .h.tten:ogators would emJ>loy. extended sleep.deprivation primarily to w(!aken 

· 

· - .a detam�'s resistance ·to interrogation. .The CIA knows fro,n statements made by al Qaeda 
. 

. '• 
. ·, ·. 

· .members· wJto have been interrogated tha:t 81.Qaeda ·operativ� are taught in.tr� that it is· · 
'.· cohsi.� With their beliefs and. val�es to Cooperate wi� µiterrqg$�s-and to �lose 

. _ 

..
. 

1nfo�n o�ce they have.m.� the li�s of their abilify to resiSt. S�eep deprivatiop is·.effectivt? 
.. . _ . . . . . · '-· in safely inducing �tigue as. one means to bring sri<?h operatives t0 that point,. . . 

,,. : . . 
'

.. 

. 

. � 

' 

... '. . . 
. 

. �. . 

·. . . . . . . . .. 
I 

• :· . . .
.. 

. 
. · -�·The CIA_gen�y fullo� as a �deline a �o�.requiri:ment.oi.9oo �day+ -io kcalnWday� This 

. · . quantity. is n:nµtiplied by L2 f.or a sedentaly activity level or 1.4 for a moderate actfvity level. Rega:nlless 9f tbis. 
· · · 1.· • .foimuI11. thC �e� minininm calorie intake ;,s·� kcal/day. 3nd in IlQ event i.s the-detainee all� to 

. '. · . · · .reccihte less than lQOO.kcaJlcJ<!Y. The gUideline ca,loric �.for a � who wclP.s l.SO pouJids·(apPfO?dmately 
· 68 kilc?�) would �ore· be nearly 1.900 k'.cal/day. for·sedentary activity·�d .would 11e more than 2.200 •· .. li:Cal/day for moderate activity.. . -

· 

· · 
· · 

-. :. 
.. 

. . 
. .. . . : . � .. · . . ' 

. ·. 
�. . ' 

. . . .: . 
· 

· . .. · .' · . · 1In1his m��� w,C ild�.�� the� of'a perlod.� contfuuo�·�ecp deprlWtio� Or�o . 
.. · " · mo� than ·96. hm Sliould the CJ'.'1..deiermin.e that it would be n�(or the.Directo� of the <;IA to .approve IJll : · · ' �on of that penOd with respect to. a particular detainee, this Office wOuld .provide additioDal guidance.on the . .. · 

· 

" '. . · application ·of the appl,i<?Sble leg�f standards:t�·tho �-Of that' particular�:. · ' · · · · .. 
) '

, 

'• , . . . .  ' . . . . ·. · .. . . . . . 
.
. .-�.; 

·
.-

. 

. 

. 
- . . 

_ .. --_;·T�iii�wL'�
· 

__
_ _:�-� 

.. 
' .

. 

. .·. ::-�·: 

·" 
. 

. .. 

. 

. 

·. . . . . "(b)(1 ( , . ·-. . " 
.. . . .. 

· 
· · · '· · 8 (b)(3).NatSecA!?t 

·-l .OQ264 ·  .-. - -
' •  . . .. 
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. . 
< 

• 

. . 

.

.. · 

· . .
. 

. 

. . _,. / ' _  .
. ... . 

· · ·(b)(1 ) . . 
��-·-.,-----.--J•rtf8P8NT (b)(3) NatSecAct 

The Clf,. uses .phys.ical rest�ts to prevent t�e detai�ee from falling asleep. The· 
detainee is sha�kled. in � standing position With his h�ds in frorit of his body, which pr�ents 
·him fi:"om falling a.Sleep but allows him to move around within_ a two- to thr�foot diameter are.a� 
The detainee' s hands are generally positioned below his chin and above his heart.8 Standing for 
such an extended period pfti�e can Ca.use the physical effects that.we de.scribe below. We ar� 

'told, and we understand that medical sfudies confirm. tha.t clinically signifi9Rnt edema (an 
.excessive swelling of th� l�s and feet du� to ·�e building up.of excess fluid) .inay occur after .an 
extend�d period of standing: Due to the swelling, this c6ndition is, easily di�osed, and medical · 

personnel would stop the forced standing when clinically significant 'symptQms of.edema were 
recognized. In additiqh, standing for ext�nded periods of tjme pr.oduces. musclC? stress . . Though . 
. this c:ondition Can be uncomfortable, CIA medical personnel report that 'the muscl� stress 

· 

· · associated with the extended· sle�p deprivation technique is not harmful to the detainee and that · · 
detainees i.n the pas� h3.ve Qot reported ·pain. 

· 

. ·

. . :. Th� detainee w01-;lld not be allowed-to hang by his wrists from .. the _chain� during th,e 
'admit)lstration of the-technique. If the 4etain� wer� no longer a,ble to stand, the standing 
component.of �he technique would be immediately ·discontinueq. The 'det!iinee ·woµld be 

. monitored fit all times through closed circuit television. Also, medical personnel wili ·conduct. 
. . frequent·physicaJ a�d psychologiCal exrurunaticms o�the detainee during application oftbe 
· . tecln;iique. 9 . · · · 

. · .. We.u.nderstand �t detaii:iees undergoing. extended
. 
sleep deprivation µU&bt experience 

�'µnpleasan� physical sensations fi:om prolonged. futigue, including a slight .diop in �dy . . temperature, .difficulty with coordinated body movement and with speech, naus� an� Qlurted 
..I · . · Vision." ·section 2340 Opinio.n.'at 31; see.also.id. at 37-38; ff'hy· We Sleep: Tl,e f'unctiimsef 

. Sleep in1iwnans and Other Mammals 23-24-(1998). Extended sleep deprivation may cause . 
. . . .. dimfuisbed oogllitive t\lnctioning and; in a few isolated cases, has. caused the detain� tq. 

" .. . ; experi�ce hallucinaiio�. M;edieal personnel, and ¥eed all in�ogation .team m�mbers:. m:e 
.. · , instructed to stop the use of this technique if the deUinee is ol?ser:ved to ·suffer from significant 

·· · · . ·imp�ent ofhis m�tal funCtions, inclu� .hallucination�. We undeymmd tl_iat subjects. 
. 

. : · 

. 
; · .  ·d�iived of sleep in seientific studies for signij.icantly longer than .�e OIA:s 96-hour·linµh?n 

.. 
· ., . ·: �ntinuous sleep deprivation genera,lly.retuni to ·ilohnal neurologic8I fi.mQtioning"riiih one night . .. .  � ·. ... .: . . . . of.no� sleep: Se�·Secti(}f1. 2�40 Opinion at !lO. . . .. ·. . .. ... :· ' .  . . : . 

. 

. 

� . 

.. 
. . . 

:' . > : . · : : 
. : :; . 

. : . l3ecause rel�lng a detainee fi:om :the sn�kl�S· to utilize toiiet f�cilltje1> w0uld present a 
. · . · : . .  · .. si8mficarit security risk and would iittedere With·the effectiveiless of the technique, a .detainee . ' . . . . . . . . ' ' 

. . · · · · . 'Th�.CIA: regards this shacJding� as � the cloCk on the 96-hour.lliritt forthe �sleep 
·: · • 4Cj>Ii:vation ti.cbirlque. SPnilarly._witll� to the.overaJf �deprivation limit of l� � the CIA does.not 

: . ; · :. . . · · . . lWPJ.y the sba� pl.'QCe(:lures for JIUm) than a to� of 180 hours in one-30-dafperlod. , 
· 

. 
. . . . . . . ... . . . 

· .  :" :·/. > . ' . . : · ���cal P<�rs<mn� deteniiin� �on th��o��dgm�·dmtthe �·s �hySi� ' . · . 
• 
· .; . . . condition does not'Pe,nnit hint to Stand fontn extended pfriocf..or if.a·�ee develops.physical romplications from 

· 
·. '

. 
. .· ·... ·: e.xteiided 'Sfm1din& �cl,i as clioically.signffi<:aqt cdema.'?r mUscle stress.. then .. �ga.tms maY � an  alteml)ttve· " · · · ·. : ·: · : D;t� 9f si,eep dq>rlvation. :under that i,nethod. the .detahit;e 'would bC �� tQ .a small· st®l; dfective for · 

· · · � his  weipt. but of. i:nsUfficient width.forbim to k ·ms balance durln rest · . · . 

) 
.
. . . . . . . : '. . . .. . .  . .  . . -� . . . : . . . ' :" : . 

� . . . . . 
· 
... � . 

. . . . 
. . . . .. ., · . '... : . . .:: . . . :, . : . .,., .�-·'·8'--&w�i;if--�-- --. ... . 

...... ... . ]•t.�J:!�T .-. 
". 

. .  · . . . (.b)( 1 )  . 
9-. 

.. 

· · : ·  · 

. . . (b)(3). NatSecA6t . ... . . . ' . . 

" 
[{f0265 . 
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.. . · . 

�ndergoi�g ext:end�d s1eep deprivatio�·frequently.wears a d.isp�sable underg�ent design.ed for 
· adults with inoontinence or enuresis. The undergarments are checked and changed regularly, and 

the detainee's skin condition is monitored. You l,.ave informed us that undergarments are used 
. · solely for sanitary and health· reasons and, not to humiliate the detainee, and that the detainee will 

wear: clothing, such as a pair of shorts; O\�er the under�garment during application of the · 

t�hniqu�· · · . . · · . , · · · . · . · · . 

· 2. OJrredive techniques 
. . . 

. Corrective techniques entail. some degr�· of physical contact with the detainee. 
. 

· . Importantly, these techniqµes are 'not designed to :inflict pain on the detainee� or to use pain to 
. . obtain inform8.tion. Rather, they are used "to correct [or] startle." Backgr:ound Pdper at 5. This 
. · categoiy of techniques, as wei� is.premise<;l on an observed feature of al Qaeda training and 
. mC:mtality-the belief that they will not be touched in U.S.  ct.isto.dy. Accordingly, these · techniques."condi�io'n a detaihC.e �o :pay attention to tb:e inteITogator's questions and . . .  dislodge 

· -expectations that' the detainee will not be touched" or that a detainee can ftustrate the . 
interrogation by simply ouiiaSting or igiloring the .questioner: Section 2340 Opinion at 9. There 
are four techniqu.es 'in this category._ 

· 

'. . The ·�racial hold" is used to. hold a detainee' s head temporarily immobile during · · . 
. interrogation. One open phlm. is placed on either.side of the il'ldividual?s ,face. The fingertips are. 
feept well -away frQrp the illdivid�al�s eyes. The facial hold is .typi�ly applied for a Pefi<?d. of · only ·a few seconds. . 

'_ . . . 
. 

: · · · · · 

The "�ttention grasp,, .Consists of waspfug the individual with both han�s, one hand on 
eaCh sid·e. ofthe'cdllar opemng, in a controll� and quick motion. In the same motiQn as the 

. · gc!tSP, the individual �s dravin �d #le interroga'to_r. The interrogator U.ses a towel or other 
.. collaring .device around the bat;:k of the detall,iee's neck to-preyeni any whiplash ftom the SU.dden 
t;n?lion. Like the faci� ·hold; the attention�grasp is typically· app�ed for a· p�od.of only a few 

. . seconds. · · · 

. . . 
. ' -

•. " •  

. " 
. · '.

. The '"abdo�� slap"
. 

·inv�lves the �mugator's striking th� abdolnen· ofthe.d��- · . 

· · with 'the .b8ck' of hls open hahd. .The interrogator .niust have nQ .t1nss or ·other jewelry _on his-harid . 
· w_WriSt. ·The 4tierFOgator 1§.p�sitioned:dirCctly in front ofthe d�ee,·no more th8n .i� inches 

. l . 

. . . ' •  

. ·. 

. . � 

. . : '-from the· detainee. With ·J:iis fingers held tightly together-and fully extend�; �d �th his p�m 
:toward 1?Js own body, usmg hi.� elbow·a8-a fixed '.pivot poirit, the interrogator slaps the detainOO. in 

: ·the detainee•s· .abdomen: The interrogator may hot use a fi� and tlie slap inuSt be delivered 

. . above the navel and below· the stem.um. ' . 

. 
. . . . ... :. . . '. . .. ; ·�ith�.�insult (or ��i�) stai;,'' th� interrogator slap� -�he.iftdiv.i�.�s face wi� firigers . .  . . 

·slightly sp_i-ead. .Tli.e· banq makes contact' wit:p. the area dirc;ctly between the tip .of.the individual's: 
· . · ·:·. . . ; .Chin and �� bottom of the �rreSpondmg· �lobe., .The int�9gai;or thUs �inyadeS": the · 

._ · · · . · ' · : · · iJldiVidual' s "pers0nal space}' We understand that �e pmpose of the facial' slap is to induce · 

: •: . .

.. . . .. : : : ·. ShoCk Of·_wrpris�: . Neither. the.�dqmjpat:slap. nor the fkcial .slap ;is usCd :�ilran intensity o� 
. . . . : . . ". fi:eqµ�noy that.would' cause �igiiificantpain' orlµm;itto.the deta:i:°ee. . . 

. . 

. 

. 

. 

. 

.
. 

. 

" ·� . : . .  ' . . .  " . . �: .. . . � '  

. 

\ 
. . . .. . 

-
.... ... :'_ _;:�_ .. . .  :� . · · · ___ :,.:_:_ · -· . . .  :� .. .'. : . ._: 'f.8P fIS·•c -'-b,�iNf (b)( 1 ') . . : . . 

. 
. 

, . 

�---___ _jil' . .. 
. :· · . · (b)(3) NatS�cAct ·: · w 
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. . . . . ' ;, . 
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· .M.ooical and psychological. personnel are. physically ·pr�ent ot otherwise observing . 
.whenever these techniques are applied; and. either they or any other member of the interrogation 
team �11 inter:vene if the use -Of any of these techniques has an unexpectedly painful or harmful 
J>Sychqlqgical effect 

.on the detainee. 
· · " 

· * * 

ln the.analysis to.follow, we consider the Iawful'ness of these six techniques both 
ind�idual1y and 'in Combinat.ion. YOU have infonned US, however, that one of the tecbilique&.:
sJeep deprivatiorr-has proven to be the.moSt: indispensable"to1he effectiveness of the · 

interrogation program, and'its absence woul� in all iikelihood, render the remaining teclu}.iques 
oflittltr vah.ie. The effectiveness of the program depends-upon persuaging'the detainee, early in 
·tOO. application of the techniques� that he is dependent on the interr0gators and·that he lacks . · 

control over hi� 'Situation: Sleep deprlvation, yo_ll .have explain<:d. is crucial to reinforcing· �at 
· the detainee can improve his situation only by yooperating and providing ae<;orate._iµformaiion . 
. The four. corrective. teq�iqu� are employed for their s�ock effect; because they _are so carefully 

. limite¢ these oorre¢ve techniques startle bqt·cause no 's�ficant pain. When used alone, they 
· · .qujcldy.Jose .their value. If the. detainee does not immediately cooperate in response t9 these 

tecblliqu�s. the detainee will quickly learn their limits and. know that he ean r�ist them. The 
· C.IA informs u11 that .the corrective techniques are etfective only when the detainee is fi� pW;:ed 

:ill. a baseline state, in whicli he c;loes not be1ieve that he �s in control of his surroundings. The 

.
.
. 

. . ronditionlng tecbniqu'<� of sleep 'deprivation, the ciA.. jnfonns us, is tbe least inµosive means' 
. avait�ble to this end and therefore .critfeal to the effectiveness of thtdnterrogation program. . . . . . . . . IL 

· · . · . · 

·. :fhe W 8.r C�es Act proscribes nine-criminal offenses' in an B!Illed .conflict covered _by 
. 

· -, : Commop. Miele 3 ofihe Genevi!. Conventions:1� Se� ·i8 U.S.C. § 244t(c)(3): To ljst �e . . : . · .. . .probibited·pl'.actices ·is t0 undei:seore tlieir graVity:". -tortur� cruel and inhuman treatment, · 

. : · ·, .p¢0mµng biological' expen�ents, murder, mutilation or maiming, intentionally cau�ing serious 
.. : : ; : . · , ·

. 
lfodily injury, rape; Sexµal assault or. ab\ise, and the taking of hostages.. 

· 
· . .  ; ..

. 
t ," �: . · •• 

• •
• � : .. . ..  • 

•

• � 

• 

• ' • ' . ·.. • 

. .  . . · . . ; · we n�d not undertake in tne·present m�moranciu.n.i � nit� a11 o(the off�s� sei· . 
. . ·forth in the WBl' Cril'nes ACt. The CIA's proposM techniques do nOt even arguably implicate six · 

: .. . .  '.: ... ' .  -Qf$ese offense�pCrlbrrirlng
.
biolOg'ica(:'experlmf?Dts, �de'r,.mutilatioh oi: �mJl;lgJ rape,. . 

. , . . 'SeX:ual as��ult.or ab� � the.taking of ho�. ·�e 18.U.S.C: §§ 2441(d){I)(C):·(Dj, (E); 
-

. . . . · (G),.(H). and{I). 11t?se.six: o�ense�·bon:ow fh>m exi:sting.federal-CriminaH�w; they have well-· : . 
· 

. d��: m�gs, and 'Y!.e wiil not ({XJ>l<:i�e them 1n dCP;th here.11 
. 

• 

· 

. 
· · . · 

· 

• -. 
. .  ' . . . 

. . 
·..

. 
.. . ' 

. . • • • • • • � 
• .. .. 

• ' • � • 

.. • 

� 

• 
• 

• 

t, 

• .. " • 

• • 
•• ,,_ � • •  

·: · : · 10 'The � Adomeys Gene.taI fot.: National �  mid for the Crimiri!J Diviiion bave..rtviC)Ved and · . 
· · '. · .  eoncur:with Pait !rs� of1he general l� ·staii.darc\S appliC!IJ?le to.the n"levant��:cnmes Act 

· .' . " . 

. . . '• : . . .  ,�. . . .  . ·\ . .  . . . . .
. . . .. , . . .. � .  . . - � - · . . . . 

·. :. : . ·: .. . 
• _: :: • 

.. . • • .- _ - . 11 Aiihouth th� w� O:unes .�i:t ciefui�· Ottenses under�� 'c::O�oDs. it �  om·domcstro' law tiiat 
. . . .  .· : ·�·the �tion of the �·s �toiy � Congn:Ss bas'providCd that �o f9reign m-Jntirm�onal source· 

. ; ,;). .· ". ".' �law sball �ly a.b�fo� a �e of 0�9»: in ttie� of���� �.�.�the" pro�itions. . . . . .. j, · ·

• 

· 
• 

• .  . . 
• 'iiP'.ilJ��f ��=-=�� .. . � . .. .

. 
'. ·. . . .. 

11 .. "i�)�1 ) 
. ' . 

:. . . t ffff 2 6 7 . .. .. 

· . .  
. . . 

. 
. . 

. 

� . 

•
' 
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• , ·  ' Some f�tures of the· three reinfilning offenses-tortur�; cruel a�d inhumantr�tment, and 
intenµonally causing serious bodily injury-may b.e implicated by the proposed techniques 8;nd 
sa it ·ts necessary fot us to· examine them. Even with respect to these offenses, however, we . 
conclu�e that only one t<;:cl.miqui-extended sJeep deprivation-:-requires significant discussion, 
although we.briefly address the other five. techniques as appropriate; 12 .. 

. 
First, the War:Crlmes Act prohibits tortur� in a m3nn�. Virtually identical to the 

previously existing federal prohibition on torture in' 18 u.s.c .. §§ 2340-2340A. See 1 8  U.S.C. 
§' 244 I(d)(l)(A): · This Office previously concluded that each of�e·eurrently proposed six 
techniquc;:s. including extende'd sleep deprivation-subject to tlie strict conditions, safeguards, 

. 
·

.and . monitoring applied by the CIA-does not violate·the fed.era! torture statute. See 
· . · _Memorandum for John.A RiziO, Senior Deputy· Generat Coµrtset Central Intelligence Agency • .  

· from Steven G: Bradbury, PrlDcipai Deputy .AssiStan.t Attorney General, Office of Legal 
. . Counsel, .Application of J.8 U.S.C. §§ 2 3.40-2340A to Certain Technfques Iha! May Be Used in 
· 

. 
the Jnterrogatiqn of a High Value ·al Qaeda Detdine� (''Section· 2340 Opinion") (May 10, 2005). 

. · 
· A3 we explain below, our p'riodnterpretation of the torture statute feJ!Olves not oply the proper 

. · · in�eq)rCt:ation of the torture prohibit�on in·th.e War Crimes AC:t;.but'also several of the i�sl.ies 
· , " · · presented by the two other Wat Crimes Act offenses at·issue. · 

· · · 

. ) :t! . 

•· • . . 

Second, Congress created a new offense. of."cruel and inhuman .treatment" h� the War 
: Crimes Act (th� «CIT Otrensei·)·. This offense is directed at proscribing the ·.�cruel tr�ent" and 

· . . 'inhum8J:?.e treatment prohibited by Common Articl'e 3 of the Gen�v.a Conventions.: ·se.e GPW Art. 
3 �� l, �l(a):· In :addition to the "�evere.physical.or mental .paiii or suffering' prohibited by the 
torture statute� th� CIT offense reaches the new· categocy of "serious physical or mental pain or 

: ·suffering.�,. The offense's separate definitions' of mental: and physical pain or suffering extend. to 
· a �ider scope of conduct than the· �fl;Ure statute lln:d.raise ·two .previou,sly u.llr�olved questiqn,s 
. wh� applied to the CINs ,proposed techni<tues. Tlie first issue is whe�er. under the defi�ion 

. o("seriOUBphysic;al pain or suffering/' the �leep .deprfyation:teclmique in�ntioria.lly infli� a 
•:•bodily injury that·involv.es . . .  · a significant impairme11;t'<>fth.e function of a bodily.:member . .

. 

· 
· 

. ; · · . . Of .mental.faculty,". 18.U.S�C. § 244l{d){2)(D), due.to the mental and physical conditiot}S that can 
"= ·· .  . · ·. . . :·be exp�ed to aCc.oriipany the CIA' s pr�i>osed technique. · the second question. is:wheth�, under 
.·-.: · : · ·: . .  ·· ·the.definitionof'".seriQus mema/"paiti or $Ufferin�" the likely mental effects of the sleep · · 

: . : :'. ... :· :,dqJrivati�n teclµµque constitute "serious an,d non�tµtnSit�ry· m�tal hafD:l.' .. Under the_ · : 
. · . . . ·: '. .pi:ocedures � safeguards praposed to .bl!. a.P.PJied;we answer b�� qu�ons in the.neSatiye. 

' 
•. . . . 

. . ·: . 
. . .. ... . . . . . . . .. ... 

· 

.
.

. 

"
. · · •emting graye �reach� of Commoi; Aiticle 3 in the War �A� MCA § 6(a)(2). Iii th!>cont.eXt of · 
. . ·, .construing QJID1J'l.01i �cle 3, ·hoWever, we do find that Co� :has� forth· defuµtionS 1,U¥1er the War Cri]nes 

. -�.cr:that are tµUy <:Onsist:� wi!li die understanding of the same tennsrefteicted in such international Wtm::es. See 

. •
, 

: . , tnfra·at_s�-S2. �l.:64. . · . . ·: : · · 
· . 

· . ' 
. . . : . ,:_. . ''· 

... .. " . . . 12 �Or �ie,' ��the oo��tecbmques �����e phfSi�:af �ntact �th� d� �� . 
. : · · .' ·; :. : e:ictent to. which �,tC<{hniquesiniplicate ih� Wm: .Crim.es Act Iilcrits some coilside:rati¥ .As .we exptain at vilrious 

. .  � . :pobtts below;h� ... ihe'inildDess ofth:�.teclini�es.aiiii tlie ���ch� are usCd leave.�. 
�- · · · .

.. . Outside the soope Ofth.e. War Crimes Att · · · · 
" 

. / .  ' ) .

. .. : . 
• . . • " .c. .. . . . .

.

. 
. 

. . 
. 

. • . 
. ·�� . . . ' 

·
·

. . . � 
. 

. ;· " · "' . . . . . T8P'·ff8·�[·-===�=·--�]1TW�ii�'. . . . ,,
.. � 

. 

,' 
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(b)'(1f · · : · . . . . . . 
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" . 

. _____ _____, 
. Third, the.War Crimes Act prohibits intentionally causing "seriO\lS bodily injury" .(the 

"SBI offonse"). The SBI offense raises only one additional question with regard to the sleep 
.deprivation technique-.-whether the mental and physical conditions that may arise during that 
te_chnique, even if n_ot "signj.ficant i_mpair:ment[s]" under the CIT offense, are "protracted · · impainnents'' under the SBI offense. Compare 1 8  U:S.C. § 244 �(d)(2)(iv), with. id · 

§ J 365(h)(3)(D). Consistent. with our pi:ior analysis of the similar requirem�nt of"prolonged 
· . mental .harm" in the torture statute, we .conclude that these conditions 'would not trigger the · · applicability·pfthe ·sBI offense.13 · . · . · · . · 

+ " • • ' 

• 13 µi the debate aVer the Mmtary Co�ons Act, Membe1$ of Congress expressed widely differing 
· ·views as to how the terms.ofthe War c;nmes.Act would apply to interrogation techniques. hi light of these 

: divergent views, we do not regard the ·legislative history �f the War Crimes Act amendments as particularly illuminating, althqugh We note that seVeral of, those most ClOS!ly involved in drafting the Act stated that the terms . -did not address·any patticular techniques. As Rep. Duncan Hunter, the Cbainnan of the House Armed Sefvices 

.. .  
Committee and the Act's leaQfug sponsor in the House, explainec,l: · 

Let me-be clear. The bill ddmes·th� sP.ecific cond� th.at.is pi:ohll>ite.d. �d�r Commo� Alti9Ie 3, . bot it doCs 1:1ot P.iirt>ort. to �deniify interrogation practiecs to the enemy <>r to talc� any particu)ar 
means of interrogation off the table. Rather, this legislation properly leaves the decisions as to the me(flOds of intenogation to the" President and to the intelligCnoe prVfessioll:81s at the· CI.A. so that 
they may carry forviard 'thls vital ptognun ·that, as 1he President � serves to'gather the · 

. 
· critical._iritelligence necessary to protect the country from.another·catastropllic terrorist attack. 

·
. 
· I Si Coni Rea. H7938 (Sept 29, 2006). Senator McCain. who led sen'ate.negotiations over the Act's· text, s;imilarly 

· · ·st.a�-� "it is unreasonable to sµ� that anY legislation could, provide ·an expUcit and all:iriclusive list of w� .). " . . . . spc:;cilic activities are illegw and whicll are pexmitted.'" alth<?:ugh he did state that the Act "'Will. criminaUze certain 
· · inte:trogation techniques. like wateiboanting and other technique$ that cause serleus pain or suffering ·that need not 

�prolonged." ld..at SI0,413 (Sept 28, 2006). Other�� who both Supj>orted and � the Act.·agi:Ced. that fu:e statute itself established� Standards, .rather than proscdbing specific tecluiiq� :See. e.� .• Id at 
Sl0,416 .(statement ofSe."!l- �) (the bill .. saddles the War Crimes Act with a (!�ti� of cruel and �  . ., �exit so obllque.tbatit appears to penpit all �er- of cruel m1d extreme interrogation t.ethniques"X Id at 

. Sl0,260 (�t 27. 2006) (iruiteme.ntof.Sen. Bingaman) {$t8,ting that � bill "tetroactiveJ.Y-rev4es the Wa, Qimes 
.At:t. so that ctiminaJ ·liability doei>·not result frQm "techniques that the.Unlted �may hlive emPloyed. suQ);l as . 

. . . . sbnulaied drOwmn& eXposuie to hypotb,ennia'. and.prolonged sleep deprivatio�'); id. at Sl0,381 :.S2 {SCpL 28, 2006) · · 
· · : . · . '(statement of Seu. Clinton) (recognizl;ngthatJ�amblgUitj qtthetext "suggests thl1fthose who employ techniques 

. . .. · . �-as wateiboarding. long<:tiine Standink· 3nd hypothermia on Amecicads caDllOt be charged fQr war Qrlmes"). . . . . ' . .. � 
. . . . 

. : . . . 
. . � 

: 
. 

. 

. 
\ 

" 

. . . · . · · · " . · .At the sam� time. otbec Meml;>ers, �cljlding �tor Warner, the Cfuri� ofthc: Seoilte 4i'uled Servic;,es " Committee who"alsO � closely involved' in.,�tiatfons over the bill's'text, sµggested that �bill. might · · · -criminalize OOrtain:iIJteqogation � iilc.biding variations of cert.am ot� �by the CIA Catthough . · · di� M� did Iioi discuss the detailed safegpat:dS' within the CIA propm). See, e�g., Id at Sl'0,378 (s.tateineot 
. . . · · of Sen. Wamei) (�g tJl11t die <XU,ldua in the·�Y .t\ineiidment, whiCb would ha\te probibitcd �g· 

. · redn:iiques. stre&'J positioils, ioclliding prolonged staniling • • .  sleep depdvatioh, ·and<!� simqar acts,• is "in� (>pinion • •  _. cleax.IY piohibited by thebi)l''). IJ.Utaee:ld. at.Sl0,390 (�c:;nt'ofSeri. W�) (opi>osingthe . · 
. . . . · Kennedy AD;l�eiJt en.the growid that �Congi'ess·sboµld not tiytepxovide,a'specific listut_t!Clwi<iu.es"·� 1 

·- :  ·· ' . .  : �[\:VJ� don't �ow what d>:e � h9l�"). See ol.to icL at Sl0,384 (slatenient of Sen. f:.evinH� .with Sen. 
. . · : . ·: . . wamer as to theJK9bibited tecbuiques); id at s10 •. ns-u (Sep� 21. 2006); td. at Sl0,2�5-36 (statemeilt Of Sen. · · • . :. . .. : 'Dtllbin) \rr.fhe.bill .wo,ild �ita �.to.use abtlsivC �gation tc:choi� like wa�g: induced . . : . , hY,JK?thCmlla, � � pos\1ions. and prolq� slequicpmatiop"); td at H755� (�t, 27, 2006)(sta� of. 

. ·. · · . : · . : ·Rep. SbayS) (stating that. •any reasonable' pc$on would colitlude" $at."the so-called�� harsh tcchniqu� : 

.
. . . 

t¥ �beeii iinplemeiitcd �·the past by."tbe. Ci.A" "wOuld �be� �-under the Wir CtiWes Act · 

· because they cleatly cause:•senou$.mCmal ·and �cal suffering•;� . ' " · · : · " . . . . 
. � � 

. 

· ' 13 .. 

. . . 
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J . 

) - .  . . 

A. 

. The YI ar Crimes Act prohibits torture !.n a _manner virtually identical to the general 
federal anti-torture statute, 18 U.S.C: §§ 2340-i340A: · · . · · 

. . 
The· act of a p�n who co�its, qi conspires or attempts to commit, an act 
specificaily_intended to inflict severe physical.or me'ntal pain pf suffering (other 
than pain or suffering incidentaJ to·l�wful sanciions) upon another-person within 
his' custody or physiCal con�ol for the purpose of obtaining information pr a -
confe11sion, punishment, intimidatio� coercion, or any reason.based on 
discrimination of any kind. · 

· 

· 

1 8  U.S.C. § 244l(d)(l)(A) (emphasis ·a;dded): The War Crimes
.
Act incorporates by reference the 

definiti�n of the te.r:in "severe ·mental pain or suffering" in 1 8  U:-S.C. § 2340(2). See 18 U.S.C. 
§ 2441(dX2)(A.}:14 This Office pr:evi.ously �ncluded that the CIA'.s six proposed interrogation 
techniqu�s would not �nstitute torture under. 18 U.S.C. §§ 2340:..2340A . .  See Section 2340 

: Opinion. On the buis of new information obtained regarding the tec�iques in· question, we 
. have· reevaluated tJiat analysis, -�d by its conclusion, and incorporate it herein. Therefore, we 
conCiude that n�nc;: of the techniqlJ�S in·question, as proposed to be used by the CIA, constituteS 

. ,t_orture·under the War Crimes. Act.. · · . · ·. · · 
B� 

The W� -Crimes'' Act defines the o�nse of"cruef or inh�an treatment�; as .foll�ws: 

The act of a:person who -c0mmits, or conspires 9r ·attempts �o c0mmit. an act 
intended to jnfli� severe Of Seri0).1� physical 'OT mental p�·or suffering (other· � pain o� �ng incideh� to lawful sanctions), including serious physical . . . 
abuse, upon· anotJier person within his custody or control:: . 

· 

. 
. � . . . � 

·1·s -U:s.°c. § 2441( d)(t )(B). · Althou8h ·.this offei:is� extends tO. mQre conduct.than the tqrture 
. .',offens� we cionclude' for � reasons that �llow' that it ·does iiot prohibi� th� six.prop0sed 
.-·:tec}m.iques as th�y are. designed to be used by. the CIA. . . ·. . . . . 

· ··: . .. · : . The CIT offe�e, iii ·addition t�· prohibi&g tlie "severe physical or.mental. pam or . .  · . · 
· suffering,. C<!vert'.<l 'b:Y tlie torture mfense. �o:��� "serious {>�ysi� or ·mental .pain or · · " . 

. . . 
.. . . : � . . 

. · • ' 
. .  · • 14 The to� o1feose hi the War. CrioiCs.Aa. diflbrs ftom Section 2340 bi two ways immaterial. hf,:J;e. First. 

· . · . . . , · ·seed.on 2349 applies onty �-<le. die.-�al bound8ries of the United States".· The probl'bition on �-in die · . : . ,:War-Crimes A.er, by ®Dtnist. :would apply to acdviti� regardl� a;flocati� t1iaf occur'in.�eco� of or . .  
.. · . · .assocNition with" ·an' a"mled cxmflict."'not of an intematfODal clwacler.� Second, to canstitUte to.ttwe under the War · . . -�.Ad.. an� must�;"f'.orthepuxp<>Sc.Of.obt8inin8 �on' or a ��.,�-�dation. . . . 

� poeroion, _or.any-reason·� ori �onotiiu}':� .... See. �'8V .. S.C. §l44l(�l)(:A); see a� C4'F Art.:l·· · . .  

· · ' . · .. 
. ("uµposing a s!nfilar requh'Cment fol: the treaty's definition of torturej . . The�es f1:W·WC �'be lietdn �"for 

· · ,· . · .' ·:the purpose of� informatiOn.� and are WldeitakCn '"in the cont.ext.of or'association with a Common Article 3 
. . eontlict, � so these ne.W reqqirein� would·� satiSfi.ecf hei'e.; · · · 

· : . 

• 
" 

: 

•

• 

� 

• :.:. • • 

• 

:·�, 
. 

• 
: •• t. ... : 

• 

• . .:..) . 
. . . 

. . : . ·: · . (b)"(1')-- ·-- :��·, ._- -; ·.� .. -��- · : ·:: : :·:- · : . . . . -�·&•�xC _____ .=-- --· :),,,_ti•�" . (b}.(3) NatSecAct ' .  ·. . · · 
. · · · 

.
. 
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-

. · · 
· . . . . . 
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suffering." In contrast to the torture offense, the CIT offense explicitly defines both of the two 
·key .terms-'!serious physical pain or ·suffering" and "serious mental pain· or suffering:,. Before 
turning to those speciffo.definitio.ns, we consider the· general structure of the off�se, R;S that 
structure informs tjte interpretation of those specific �s. 

. First, the context ofihe CIT offens� in 1he .War Crimes Act indicates that the term. 
"serious''in the statute is·generally directed at a less grave··category �f conditions th� falls 
within the scope of the torture -offense. The terms are used sequentially, and cruel and inhuman · 

treatment'is generally understood to .constifute a fosser evil than·torture: See', e.g., CAT Art. 16 . 
(prohibiting "other Cruel, inhuman, OT· degradbig·treatment or punishment Which do hot mncnptt 
to torture") .(emphases added) . .  A�'rdingly, as a general matter, a condition wou:ld not 

. .,constitute'"severe physical or mental pain or suffering" if it were not also to con:stitute "serious · 
physi.cal or ,ntental pain or suffering." . 

. . 
Although it implies something less extreme thari ·the term "severe," the term "serious" 

· still refers to grave.cond�ct As y.'ith the term-"severe," dictionary definitions of the iertn . 
. ·�serious" undersco!e that it refers to a condition '.'of a great degree or an undesirable or liannful 
element." Wepster ·s 'Third Int'l Dictio"nary at .2081. When specificcllly pescribµig physi.cal pain, · 
"serious" has. been define<! as "inflicting a pain or distress [that js] grievous... Id. (explaining 
tliat, �� regar-d to pairt, �·serious" is the 'opposite of "mild"). · � .. . · . 

· 

. 
Tlu!t. the. term "serious" limits .toe CIT otfense to grave conduct is tefnforced by the · 

purpose of Uie War Grimes Act The International ·committ� of th� Red.Cross .(«ICRC') 
· · Commentaries desciibe the condqct prohibited by ·Common Article 3 as f'acts wliich .world 
. public opinion·�ds particularly revofting:·� · Pictet, gen. ed .• ill Commentaries, '."'·the Ge�. 

· Co,nventlons 39 (1960); see alsrf infra at 50 (explaining the significance 'of the ICRC . . 
.Com1J1entiµjes in interpreting Common Article 3) . . .Of the miriimum standards of treatment . 
;consistent with �ty that.CO�on Article 3 seeks to sustain; tb,e Wf!! Crim� Act is directed 

. qnly af"�ve l:fr�hes" of Common Article 3 .  See:·1s.U.S.G. § 2�1(c)(3). Grave breaches of . 
�e Col1Ventions represent �nduct o( such severity that the Convention8. oblige siguatori.es fo . · 

· . "ptoVide"effectiye penai sanctions" for; and io search fpr and to prosecute persons committing. 
.. .. · · . .  ·such violations' q�the Con�ntjon8. See, e�g., "GPW" Article 129.' The Convtt�tions th�msel�es 

. · • ·1n defining "grave breaches�!. SCfforth:unambiguously $erl0�$ Offenses: Uwj}IfuJ tillitig; tQrture 
. : . '. ·· ' . 

· 

: :o(in.humari.�ent, iJ:icludpig�biological exPetjme�is;\�illfully cm.lsing grea.t .. �ns or . 
. 

· serious inJufy ta �dy 9r h¢th.. � GI,>W: Art. · 130. · In f.b:is oo�ext, th'? t� "serious" must no� be 

. _ 

. _ 
·· . re.ad lightly. f\ccordingly, �e "serious v.hysi� or Ill;etital pain or'sUfferingn prphtbjted bY the 

: CIT off'ense do� ·not iilcl\J.de trivial .or mi1d. conditions;· rather, ·the offense ref�.t-o the grave· · 
�n$lci at wltlch the tenn "serious'" and the grave b,reach provision .of·the Geneva Conventions · are directed. · 

· . · 
. · . . . . 

· " . 
· 

: . ' . .· . . 
. · 

• r • • • �· • � � • ' 

. .  ' _ ··_ . . .. . .' ·&rond,.the CIT off�e' s. structrire Shap� OUr inteq>retati�n of it!! ·separai� p�hibitioos 
- · .' -. · .. .Bgitinst �e intiiCtion qf"physfoat pain or sufferigg'; and. "mentai-'pain or $1ll'�g.?1 ·The CIT . 

. "'... :' . : : '. . . . , .off.ense, lilCe the 8n��orture statute,' envisions tWo .sep�ate categories of harm and ;ind�, " . 
:. · :. · : -. \ . .sq>arately d�es �ch·tenn.: A.$ we disetts$ belc;>w., tJ,Us" �paration_is reflecte<t in'the- : · . 

. : . .  . '}"eq��nt that "senOU�·phys,icitl pain.or �eri})g".in'{o}Ye the hiftictio� ofa '1Jodily �jury.". . . 
. · 

. 

· . To pemiit purely mental C?�ditio� to qu811f.Y:·as: "physic� pain. or sllfrer:ins-:' 'o/ould �der 'the · · . · 

. :'--./: . . ' . .. 
. . . . ' . .. ' ' . . . .. 

.... :(fX{1°)' . . . . . : · · · - ·: · . . . .  -.. _----,-----,· - - - - - -- . . ..  ,: ___ ·w�P il(iillilii��-.. -·------·--·---
.. 
-}tfwPSlihtl . · . . . 
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cm:efully consid�reci definition of �'serious mental pain or suffering',' surp!Usage. · Consisten� with 
Ute statutory definitions provided by �ngress, we therefore understand the structure of the CIT . 
offense to involve two distinct categor:jes of harm. 

The qT offense iargely borrows the anti-torture statute's definition of n;iental pain or 
suffering. �though �e CIT offense makes two importa"nt adjustm�nts to the definition, these 
revisions pte5eiVe the fundamental ·purpose of providing clearly defined circumstances under 
which menW oonditions would tz:igger th� CX?verage of the sta�te. Extl'.I)ding .the offense's 
coverage· to solely mental conditions outside of this careful definition .would 'be i1;1corisistynt with 
this stt¥cture� Cf Section 2340 Opinion at 23-24 (concluding that mere mental distress is not 
enough �o cau�e 'physicaf'suffering" within the meaning of the anti-torture !4tute). We 

. 

. �herefore conclude that, consistent with'the anti-torture statute, the CIT offense separately 
-proscribes physical ·and m.ental hatm. We consider each in turn . 

. J • . 

' The CIT offense proscribes an act �'int�ded to inflict . . .  s
.

erlou.s physical . : . pain or . 
. suffering." 18 U.S.C. §· 244l(d)(l)(B). 'Unlike the torti.lre offense, which.does not provide an 
explicit definition of "severe· physical pain or suffering," the CIT offense include.s a detailed 

. definition of"senous physical·pain or sufferiilg," as follows: 

[B}Odily injury that·iµvolyes- .. 

(i) a substantial risk of death; 
.(ii) e?Ctreme physical pam; . . 
(iii) a bum or phy_sical disfigurement of a serious. �ature· (other than cuts, 

. .  �rasions-, or brUises ); or · . . 
· '. · . . . · ' _(iv) significant loss or impairment·of-the function of a bodily member, 

-_- . :<>rgan, "or m�ntiiJ faculty." · · · · -
";. ' .· 

.· 

, · . .  

:1d · § 2441(d)(2)(D.). 
· ' .  -

·

. 
·. · Ip.. light:of that detinitio� the physi� conip�nent .of the 91T ·o�se lias two oore . . , ·reawr�. · F�st; it requires .that the «Je�Qdiµit act with the inteptto inflict a ''Qqdil Y. injury.'1 

· . Second, it requir.es that .the intended "bodily injury'' .. involv�" one o.f ·rQur effects cir i;e8ultitig · · 
" · .ci>nditlqn:s.. .. · · . . . · .. . · . 

· · . · 

. 
· · . . . · . 

0. 
. . . . . ' 

· : : · ·: .  ·. · As an initial �atter, the CIT offeiise:requires·that.the defendant'� conduct beiQtended to 
. - . inflict a "bodily injur}r.�· .The OO:m1 "injuty," depending �n cop.t� can rd'� to ·a Wide range. of 

· · . �� .. or discO.mfQrt See VIJ.:Oxfor.d.&gllShDictjonar:y at 2�1 . Thi�·is a � �  �s 
. . . ' .. �bstanti.8.1 meamng from the words·that surround it. '!Pe injury inust be·;�bodily, h which 
· ·· · ·: req_uires the i�ju!y to·be "of the body.'>. II (Jifard �glish Dictionary� 35:3. the term "bodily"· 

: . . : ·. · :dist�s��s the "phjs�cal stm,ctw:e" o�the human booy from the mind: ·picti�narie�. mo.st · 

: . closely re�te.'fbe·t� ···bodily'' to the tt?rm ''physic.al" an� �xpl�. that$� -word "CC!ntnists with . ... 
·. . . 

.. .  : .. ... 
· . 

. . . ,._. 
·c6Y(1·)·:·· -«-' ·.· · -.· · · · ·:·�-- ·- · : -.-· .. - - - -a;�1n:�aa1_ 
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. . . ·me.ntal or Spiritual ... Webster 's Third Int 'I Dictionary at 245. Therefore, the term "bodily 
· injury" is most reasonably read to mean a phy�foal injury to the body. 15 . 

. ·As explained above, tile _-structure of.the CIT offense reinforces the interpretation of 
'.'bodi.ly .injury .. to mean "physical injury lo the body." The term "bodily injury" is defining 

. �'serious physical piin or suffering."· To pennit wholly mental distie�s fo qualify would be to ·· ·cifcumvent the careful and separate defiµition <?fthe ."serious mental-pain or suffering" that.could 
· 

· implicate the statute. In fiJrtherance of this.structure. Congress chose not tQ im.port definitions of 
· · ." . �oilily injury" from other parts qftitle 1 8  (even whilti, as explaiq� below, it expressly did so 
· . for the SBI offeµse). This choice reflects the fact that those other definitions �e different 

.. . · · · . . pwposes in·other·statut�ry seh�mes-;.particularly as sentencing enhancements�d they 
· ·_ ;potentiB:l�Y C<?�d inciude purely mental conditions. The CJT-0ff'.ense differs from these otJter 

,. criminal offens·es, w�ich proVide <ibodily injury" as an element but de not have separate. 
· .Cie:fin'ition� of physical and mentat harm. 16 For example. the anti·tam.pering statt.ite defines . 
. ''bodily injurf' to include conditions with no p'bysi6i.l compoqe�. such as the "i!-llpairme�t of 
· - :the function ofa . . .  mental faculty." 18  U:S .. C. § 1365(h)(4). Ifth.e definitio1:1 in tbe-�i- · 

·. 
· tampering statute were to cbntrol here, however; the bOdily injury requirement wo'uld be 

' 'indistinct fn;>m tlie r_equired resulting oondition of a:sigruficant-impairment of�e f;Unction of a 
ni�ntal faculty. See -18 U.S.C. § 1J65�h)(4)(D). Thus; "bodily injury" must be construed in a· 

. , manner consistent_ with. its plain meaning· and the stn,tcture of the err. offense. A..�rdingly, we 

. · must look to whether the.circumstances indicate an .intent to inflict a physical injury to the body 
· · 

· · · wh� -O�ermining whether the condu� in quemon i's �ntended to cause ""seriou8 physical paiit or 
-·#. • .. . 

: . 

. . ). . 
. .  . . . 

. · . . 

.. .  
.

. 

·:su.uenng. . · · . . · ' .  . . 
· . 

b. .. 

.... . Second, to· qualify as ·serio'us physical pain or su:fferini the intendet physi� fujui-y to · · 
. : "the bO.dy_must "involve" one of four resulting coµdition8. Only.one of the enumerated conditions 

·_merits' discussk>n in �iiiiection with sleep· deprivatio� or.any of the CIA' s other p�posed 
• • 

.. • • .. 
• * 

· 

·

. 

·

· 
. 

. •. · . :  ··; --�� A� the cl� of �e debate over the Mruwy C9·i� � �r Wamei:fnlt�� a.� · ; 
· · ·. · ooU.o<luY t>etW� Senator McCain. ana bimse1t; wheniin they staled that they "do·not believe that the tenn •l>Qdfly · 

· · :inJuiy' �ds a� req�t �hicll mrist be met for an act t.q constitllte' serious ·�cal pain or sufbjng."' 
71'52 Cong. �- S�0,400 (Sept 23, �). We qninol rely on this excluinge (wliich was not :V�ced on tJ;te'SelJ!lte ��) as ,it WOuld render the tertn "bodily iiijozy'.,', in,.the � wbollJ superfluoilS • .  Sett, c.g_., Dwioan v. WalkU, S33 u.:s. 167, 1'74 (2001) \[A} smtute ought, upon the whole, 10 be.so constri.te4 that. if it can be �ted. no clause, 
sentaice, or word shall be superflqous. void.. or insignificant. j; Plattv. Union Paclftf!Ry. Co.,,.99 U.S. 48. 58 

. .. 
.. , ·  

. · .  

. . .. (1879)'("(L]egislation i� �-to use no superflUOU$ wo.cdS • .  Courts are �  aoco� meaniµg, if �'ble. to every 
'Won! in a slatllte. "). · .· 

· . · . . . . . · · . · 
. 

. 

· . 
· • .• •

.

• i .  •· ·: ;  • •  �,·�of����er-cdminal Statrites.��e-injuly"�gb���to l8 · . . . . u.�.c. §· 13155(b).· See, �.g.,,18 �.S;c; §§ 37(a)(i);· 43(d)(4t:I13(b)(l), ��11(�)(5), 11S3(a}. 1347, 2_119(2). A . · . .. . . · prcMsjon WldCr the United 'States �ng. QWi;lelines, .t1J.ouP. Similady worded to the CIT offense in other. 
. .  · . -� � provides·a sPeclfic'definition.ot"bodily iqiur:f;. �thus��� ofthe¢.rm �Y 

· .": :· · injury" in �  CIT.oirerise does not"�d to �e conStmction of the temt' fu the OuidelhleS: $et U.S.S.G. § lBU . . Apj>licationNoteM : · · · 

.
. 

· : · . · . 
· 

. 

· · · . · . . · · , . 

·· 

. �
.

, ) . 

_ .  :: . . .-: . 
. . '. . . . . . ,: 

. . . .. . 
; "'"'·"· 4. • • ' + .. 

' 

• 
·: 1. • 

• 

· -·;· -: · ·., :c&Yffr:: : · .,:-.. , :: · -
-

· - - · · :· - · ·:·.-.- - - - - - -.8r
-
•8'ii•f --�-·-·-- ---��,r�QJ?ir · .  : : 

· 

.
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teclmiques: · "the significant J9ss or imp�irynent of the function of a bodily member, org� or 
mental faculty."17 . · · · . · 
. 

The condition requires a"'loss or impairment.;' Stabding alo�e. the term"'lo�s" requi.res a 
· "deprivation," and the.tenn "impairment" a "<:J�erioratiort," here ofthree specified objects. See · 
Webster's Third Int 'I Dictionary'at 133.8� 1 13 1 .  Both .of these tenn.s; of their own force -and 

. . witliout modification, cany. an' implication ·ofduratlon; the terms do not refer to merely . 
momentary· conditions. Reinforcing tbis condition, Congress required that the "loss" or 

· 

"impaiim_erit" be "signUicant" The term ."significant'.' implies that the intended .. loss· or· 
impairment must be characterized'by a substantiiµ gravity or. seriousness. And the terqi ·.draws 
additipn.al meaning from its .context.' T�e p�e '.'�ignificant loss or impairmeQ.t" is employed to 
define "serioi.Ls physical pain or suffeyi�g" and, more genefally, th� i:;xtrem� conduct that would 
constitute.a "gq1ve breach" o�Common Article 3t In reaching the level of seriousness called for 
in this context, it is reasonable to conclude that:. both duration and gravity ar.e relevant An . 
ex¥eme mental condition, even if it does not last ·for a long. fone, .may be deeme<I a "significant 
impainnent" ·of a mental faculty . . A less ·severe condition may. become significan� only if it has � 
longer duration_. · · · · · 

. . The text also makes clea':r·that �ot.aU -impairments 1ofbodily "functions" are sufficient ·� 
· :.implicate the CIT offense. Instead, Congress.'sp�cified i:h,at conditions affecting three impOitliJ!:t . fypes ()fpm�ions could conStitute a qualifying impairment: the .functioning �fa "bodily . 
.. member�" an "organ." or a "men1*J. faculty.'� Tlie mearungs of"bodily member" and "organ" art 
straightforward. For exampJe, .the use of the. aqns and the legs, including the ability' to w3.Ik, 
would clearly conStitute a "funCtion" of a "bodily member." "Merital faculty" is a -tenn of art in 
�ognitive psychology: · In that fielc( "mental faculty" refers to "one.ofthe powers or agencies . . 

· . int9 wliich psychologists ·liave divided the mind-such .as will, reas0n, 'or intellect-. and through 
· 

. tpe .int�o� ofwhich they. ��v.e en�eavored tci ciq>lajn all. m�ial phenomenon." Web�cr 's · 

. ·Third Int 'I Dictionary at 8:44.,. As we exphuh below. the sleep .deprivation techni.que can cause a · 

: . 

. 

·. ten;ip.orary �iminjshment. in general mental acuity, but the' text _of. the statute requir� �ore than 
• . an .1:1I1$Pec�ed ?r �orphous imp�rment of mental; functi9.1:1ing. ·Tue 'use of.the tenn "mental 

faculty" requires that we identify an.important aspeCt of mental ftmctio� that � been . .. . : . . 
. 

. . . . . . . 

� 

. 

. . • • '+ 
• • > . . .. 

1l The .. � #sk of death" �mlitioo.clearl� d�· n0t-apply io:slecp dq,tjva�on o� any �f � CIA  's 
Qther propoSed teclmiques. · None of tho �-teclmiqu� would invo1Y9 an �bly elevated rjs1c Of death. . 'Medical penonnel wOuld d�e.tor � det$.nee-�ject to intCirogatiOn that no oontr.Widi�om exi61 for lhe . . ·ai}plicalion. of. the �!{Iles to �t �ee. Mot;eover. CIA procedures� :tfimination of a. t�que when it 

. . lea4s-t0 ooncli�Olis tbat'ma:ease �risk of<leatb. even slig1ltly. . . .. : "' ' 

.. ' . 
. . .  

. .. f : • • 

. 
. 

� 
. . . . 

. · / Our. Section 2340 oPJnion makes clear1bat·tli0 .. extreme peySical pan; .. Condition 81.so dqes not apply here. 
_:&� 18 u.s.c. §:�441.(d)ciXJ?Xil). ·IliCre, we intCipreted the �'"severe physical pain� hi the:torture sra� t9 . . " · .mean "'� �cal pain." Jd· a:t 19 ("Tlie 'list of the 'vord 'severe' in �  stabJ.toiy prolu"bition on� �early 
de.notes a sematjop..oi.oonditioii �,� eXlreme in iOt�·&IPi ·difficult to � "); ·i.d. (torture jnwlVt"S activities · 

"'ti�� 1o � iptilose·oi eitreme pain") •. On the �  of� d�on $1t1he siJ techniques tlo not . . · 
· U;i�ve� �tm·���ere �cal':paµi," see td.at22-Z4, 31-33;.35-.39, "'.Cconclulle �they� do not 
involve "� physical pairi. .. . And,.becausc no tedmique involves a yisffifo phJSical alteration or bum or.8:llY .. 

· · kind. 'the .coii.ditfon of"a J>uin or cfis1?.gurement.'oi a "OO#mis.iiafure (other than cncs. abrilsi�� or�)" is.also npt 
·implicated. · .· ... . · · · " 

. : . . . ' 

.· 
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. . · . w'iP iit.SliRw{ _ __ 
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· impaired, as opposed to permitting a generai sense of haiiness� .fatigu� or discomfort to provide 
one of the required conditi9ns for "serious physical pain or _suffering." 

. 
'· . ' 

Read together, we can give discemable content to how mental symptoms w�uld come to 
�onstitute "serious physicai pain or suffering" through the four$ �esulting cond�tion. The . 
"bodily injury" provision requir� the intent to inflict physical injury to tHe body·that would be • 

expecte;d 'to result in a significant loss or impai�ent of a mental faculty� 18 To 'constitute a 
· "significant loss or impairment,'' that mental con4itfon· must display the combination of duration

apd gravity'consistent witq a "grave breaeh" of the !aw of war. Finally,' we must ide�tify a · 
diserete and important mental functio� that is· Iost or imp.aired. · 

Jhe physical .c0nditiorts that we·u�derstanci' are likely to be associated with the CIA' s 
. piopos� extended sleep deprivation technique would not satisfy .these requirements. Af. an . 
initial matter. the 'extended sleep deprivatien technique is-d�igned to involve .min�mal physical 

. �ntact with the detainee. · The CIA desigried the methed for keepl:rig. the 'detainee awake-
. · primaI:ily. by s�ackling the indiviquat in a standing _positi.oxr-in orqer to .avoid 'invasive physical · 
. · · . · .contact or confrontation between·the detainee and CIA.per�onm�l. CIA inedical.per'sonnel have 

. . informed us that-two j>hysieal conditions are ·likely·to result from the application of this . 
, techniq�e: Signmc.ant muscle fatigue associated with extended standing and·64ema;that is,.the 
swelling of the tissues of the !Ower legs. CIA medical personnel, incl'uding tho� Wh.o haye 
ol?served the effects of -extended sleep· deprivation as employed in past interrogations, have 

.. )' . . ;.: 

\ ipformed .us tha� such conditi4�s do· nofweak� the leg$ to the pomt �at the detainee oould no· 
long�-stand �r walk. Detainees subjected 'to .extended sleep deprivation remain, a�le to walk 
after the application of the technique . .  �oreover, �th� detainee were to stop using his legs and· 
to try to Slipp.oq..his weight wjtli'the shackle11 .susp�ded from the ¢eiling, the appJication of the 
tecbµique would be adjusted or terminated. The detainee woUld not' be left to hang from the 
shaclde�. By.4efinition,. therefor.e, the fu�c.tion of the.�ettunee's legs would not �e signfafieantly 
impaired-they would be expect.ed-to continue to �stain ·the cletainee�s weight .and ·ena'61� him to 
·�-1k. . .  

. 

'• . . · 
. . . . wru . .. . . . . 

·· · · · · · · .
. 

. . : : . .· 

.
Nor is -simple-ei:lema· aloQe a qualifying.imp�ent., It �� ·possibl� that clinically_ . 

· ... significant·edema_.ill the Iower,'legs may Occur during·hrter. stages ofthe-�eclmi:qu� ·and nieclieal 
· · personnel woul<l terminate appli�tion.o{the technique if the edema were judg� to be · · . 

. , . . 
· 

' .  · �significant. _i.e .• .if�t.p9s6d a.risk.to'hea).th. ·FQr .�ple;if�ema becomeii �ftfoiently'serious, . . 
· . . ·: · . .  it.�- increase the risk of a bl9�.d cl�t and ·��e. CIA .mepical personnel. �d �onit6rtho . . . . . 
·: .. · 

'
. ·; . ·detainee and t�ate the �echnique ];>efO��th�e4ema.reac�ed that 1��1 Qfseverity. ·w�a 

· 

. 
· 

. s\Jbsides. with �nly a few hours of sitting. or reclining, and-.e�tm per:sons with �evere edema � . . walk: The limitations set �y the CIA .to avoid clinically significant-edeina, and the co�ed 
.. . .. 

. . 

. . . .  

: ' L  l10275 
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ability of the. detainee to use hls legs, demonstrate that the mild edema that can ·be expected tO 
'9ccur during sleep deprivation-would not constitut� a .. significant impainneii,t" of the legs. · 

The mental conditions associated with sleep deprivation also are not "serious physical 
· pain or suffering." To satisfy the "bodily mjury" requirement. the mental condition must be 
traceable to some physicru injury to the body. We understand from ih_e CIA's riled,ical. experts 

. and medical literature that the mild hallucinati<;ms and diminished cognitive functioning tbat.m�y 
be asso'ciated with extended sle�p deprivation arise. largely from the geneial mental fatigue that 
accompanies the absence of sleep., not .froni .any physical phenomenon :that. would be associated. 
with the CIA' s procedure.for -preventing sleep.· These mental symptoms develop. in.far l.ess. 
dem�ding foims of sl�p depriyation, even where subjects are at liberty to do· what they please 
but are nonetheless kept aw.ak:e. We understand that there is no· evidence th�t the onset of these 
mental effects would pe acceierated, ·or their severity aggravated. by physical conditions that 

. inay accompany the �eans used tiy the ClA to prevent sleep. . . . . , 
. 

. 
· 

Even if �uch diminished. eognitive functioning or mild hallucinations were attributable to 
a phy.sical \rijury to �e body, they would not be �gnijjcantimpairments:ofthe function of'a .. · 

. mental faculty within the meaning _of th� statute. The .CIA wµI ensure; tb,r6ugh monitoring:and 
regular examinations, that the detainee does not �er a -significant reduction in cognitive 

" ' · funetioning throu�out the application qfthe teChnique. t.fthe detainee we� observed: to suffer 
any hallucinations,. �e technique would be immedi�ly discoqi:imiOO,:. For ev8.luating other 

· _aspects of cognitive fu�ctioning, at a mihl:mu� CIA medical personnel.�ould monitor the 
'. c;letainee .to detennine. that· he is able to. ari,swer queStions, describe -his surroilndingS. accurately, ,  . 

and recall basic facts a�out the world. Under these c�mstan�s. the diininishment of cognitive 
functioning�ould not.be "significant."19 

.
· 

·
. · · · · · 

'. . · . · 

In addition, CIA obsemtions and. 0$,�r medi�al· stUdies tend to c0nfirm th�t �bS.t�er · 
effect ori cognitive �nc.tion·may QcCur �ouid he short-livoo . . ·Applica.tio11; of the propos� sleep · 

deprivation technique will be.limited to 96 hours. and hallucination$ or o:ther appreciable . ' '  
:cognitive effects �e unlikely to· occi.tr untjl after the midpouit of that ,period: ' Moreover, we ' 

· ·understand·tbat.cognitive :fini.�oriitm is fully.restored with o�e night of noinial sleej> .. which : detainees w�uld. he permitted �.ai>�lication.�fthe tecbniq\ie,; ·01v�a the relatj:ve.nrlld�ess of 
· · . · the.Q.ixp.4iished'.oogrtitive

.
functi.anfug that.the CIA would perinit to occur b.efore·th� technique is 

' . discontinued, ·such mentaf effects" would not ·be expeeted �o .per.Sist for .a Suffi.cient duiation to be 
.. · . · "'.sigtiificant. "20 · • · 

• . • 

" : : • 

• 

• • 

' " 
' · . . . 

. . . . 
• •11• 'tj.e tecbmqueS that we disciiss haein ared course desigaed to persuade t4e detain� to "disclose : . ·�9Ill181ion. which he wOutd not othenlrise wish to 'do. Th� tCcbni� are not thcreb.Y �;ho�. at'. · . . causing significant �t ofthe-detabiec's·.wru. arguablj a �inental facult)'," ·1m1.� the techniques are . .  

. . designed to 'after �Oils' that lead the detainee to'� hfs wilt ma parti.CuJ.ai: tD.!JiUier. In lhiS way, ·the 
. . · := · "1eebnique$ are� op. the �cnitbat.d.J.e.detah;lee's will is'funCd.Ontugp� �d tillµ he will react t6 � 

· teclmiq11es, �the. cbimged copditions, inuatiooal manner. · · · · . 
.
-
.

. 

.. 

: 

· 

· · 
· 

· · 

. • • 

• I , ·

. '  

• 

• 

"' 

• • • • • 
• . • 

• 
• 

' • 

• 

• 
• ' • 

· 
" .. . ' . , '  ·

, 
: · . ... . · . �  A filw fca�.of�Se.riou's �cai·�prsutferin(intb�.Crr� Ui��fioil9f_th�� . .. : 

. . · �udplg seri� pkysic;al a��- See.18. U1S.C. § 2� f(d)(2)(IV){probl"bitirigthe 'b:dliction 'of"��� ��-
. .  , j, '. . · physic,al or �elllal � or�¥n-8 : •·• �uding serious'physicalabuse�).. �� J>IO".id� l'fuious physical: 

-�- . 
. . :,� --�--·-...:: . . . . .. - ."· -

·
- . . · 

_
_ _ _  - ·  ... : . _ 

.

�8�'.iiiiM� . 
·---��.:-· -- _ 

. .. ]·. �1��1. 
. 
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. (b)(3) NatSecAct 
· 

. . . ..J : 

2. 

The CIT offense ·also prohi�its the infliction of "serious ·mental pain or suffering," under 
which .purely mental c:Onditions are appropriately considered. In the Section 2340 Opinion; we 
concluded that none

·

oftpe techniques at issue here involves the intentional impqsition of"severe 
mental pain or �ering, 1' as· that term is .defined in 18 U.S. C . . § 2340. The PT offense adopts . 

that definition.with two m<:>difica,tions. With the differences from section 2340-italicized, 
. · "serious mental pain or suffering" is defined �s follows: . · 

.. 
.

. 
. ' 

. · The serious cmd non-transitory mentiif harm (which need not:be 
.prolonged) caused by or resulting from-::- . · · · 

. (A) the intentional infliction or threatened infliction of serious physical 
pain onuffering; -

. .: . . {B) .the -administration or applicati.oD; or threate.ned administi-atj'on .or 
application, · pf mind altering substa.Qces or other pfO�dures. calcul�ted .to disrupt 

.. profoundly the senses or the .personality; · 

· 

(C) the threat'ofimminent death; or 

· · · (D) the �eat that 'anOther persoii will imminently be subjected to death, . 

. serl<>Us_p�ysical pain or suffering, o.r. the administratio'n or applipation of mind- · 
. alteiing ·substances. or other.procedures calc;:ulatecrto disropt profoundly the senses · ·-or persoi;iality. ·. 

.. . · . · . · · 

· . . . 
. 

· 
· 

See. 1 s  u.s.C. � 2�4I(d)(2)(E).(specifyj.ng adjustm�nts to 18  u.s.c.' § 234�(2)) .. 
' . . ' . . . . 

None of these modifi�tions exp�ds -the scope of the definition to cover sleep 
· 

. deprivation as. employed by the CIA er any of.the otherptoposed-tecbniques. The Cl'f offense 
· :. · . .rej)lacei1he term "�evere" with.the t� "seriqus? throughout.the teX:t of .rs.:u.�.C. � 2340(2)., 

... . 
·: · 

. 
. 

TJie CIT o�ense also alters.the requirement 'of�rolcnged met¥ harm" in 18 U�.s .. c. § 2340(2), 
·. . . tep�g it� a requirement of '4serious and rion-trtmsitery' mental harm (which nee<l n.ot be . 

· · · · · · · , '.. prol�." ·Nev.ertheless, Just as .with the d�finition iii.the anti-torture statute. the definition in· . 
•

• 
' • ' 

• • • �...

. 

• • • ... • 
• 

• • • • • 
• � 

• • •• ' • 

' 

• 
• 

+ 
• 

• •• • • • 
• 

• 

.

. . 
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the CIT :Offense requires one of four predicate a�s or conditions to result in or cause mental 
harm. and only then is it appropriate to evaluate whether that harm is "serious and non- . 

"tiansito.ry." See Section·2340'0pinion at 24-26. T,hree of those predicate acts or conditions are 
not implicated here. Above, we have concluded that none of the techniques involves the 

· 

- �mposition of"serious physical pain or suffering." The't�lmjq'l;les at issue her:e also do not 
. · involve the "'threat.of imminent death,,, see supra at n.1 7, tlie threatened infliction of.serious 
. - phy�ical pain or suffefing, ()r threats of any �ind to person� ollier than the detainee..21 

. . 
The only predicate.act that requires a more extended ap.alysis here is "the administration 

or application . . .  of mind altering substances Qr other procedures calculated to disrupt 
profoundly the senses or the personality." The text of.this predicate act is· the same as in 1 8  
u.�.c. § 2340(2)(B). · 

.. In our Section 2340 OpiniQn, we plitced substanti� weight.on th� requirement that .the 
procedure "disrupt profoundly the senses," explaining how the requirement limits the scope of 
·the.

pr¢icate act to particularly extreme mental eonditions. We·aeknowledged, however, that. a 
' . - �llucination could. C<>nstitute· a profound di.sruption of the senses, if of sufficient duration: Id . 

at 39. · 'N'evertheless. it is .not enough that a profoW)d disruption of the s.en�s may occur during 
. · 

· the applicati�n of a procedure. I.nst�ad, �e .statute require& that the procedure he "calculated" to 
.cause a profound disruption of the senses� See Webster. 's Third lnl"l DictiQnary at 3 15 (defining 
•'c�culated" as "planned or contrived so as to accomplish a purpose or to achieve an effect: 
thought out in advance") ( e'm.ph��s .added). This requirement .does not license indifference to 

. .  ). . , 
. · · . ·conditions ·that are very lik�ly to materialize. But we cah rely on the CIA' s reactions to. · 

c0nditions that may occur � discern. that a proctxlure was not "citlculated." to btjng about a 
proscrjbed result. CIA medical personnel would tegwarly monitor the

.
detainee accordirig to 

accepted medical practice·and would discontinue the technique should any hallucinatio�s be 

· · 21 It is tru� �t the ·detainees are unnke1y to be· aware of the ·limitations iIDposed iwon CIA int�rrogators 
under. tb.eir.�gaiiod plan. . A detainecrth� concehi.ably, could fear.� �he 'does not cOope.rate, the CIA may . 

· escalate the severity of i1s i:ntemigauion methods or adOpt techniques that would amount to °'�ous·pb;sical pain or . · . .su:ffi:ring." That the detainee· may haibor f!Uch team;-however,.4ocs �ot iman that lhe CIA interrogato1S have issued 
. . . a:lcgal �L!'; fbe fedqal �-have J;Dadc clear that anJndividQa). is.sues a�(.' _only if� reasonable ·. 

. . .. observer Woul�·regard his wotds w deeds as a "SCrious cxptt.ssion·of �·�non to �ct:bodily harm. .. United 
· Stales v. Mitchell. 8.12 F..2d 1250, 1255 (9th Cir. 1987); see '*1 Uniml Statu v.· Zayre.1. 3�4 F.3d 130, l36 {3d Cir. ·· 
2004) (same); United Statesv. Sovie, 122 P.M 122, 125 (2d Oir .. 1997) (mtthen:equirlrig a showing .that. .. on [the · threat's] .tacC and in� circuJDstaii?lS to which it.is made. it is sp unequivocial. unc;oriditlon&: i:mmediaie and. specifie as to.the �n � 8.$ tQ convey a gravity Qf puxpose aruf .inUninent � of execution") fm� quotation f)inittcd); ·aee generalo/ 4 'Whm:ton 's 'crimlnal LaW :§ 462·(15th ed. 1996) (to C!Jm'tituto a tlireat. 

.'iJle �·is not Whether the victim feared.for his JiA,  or believed be was in dlp;tger, biit w� he.was actu8lly'in 
. .  · · · · � ... p.wSiimabJy due to the •non of.the ddemlaOt to cany oufthe·�. acts). CIA interrogators do not 

.ten the detliinee that, aJ>sC,ot:cooperatio� they will inflict condlict tbjrt woul� mo tO � � of �seriOWl physical 
Pam Qr suft'eJing.." .Nor-do they engage � �imcstfVe phySical,ilcts that indicate that "&OOaiis.physi� pain.or 
·suffei;ing" will ensue. Pro�era.tid Keeton, '/lie� of tom, § 10, at 44 (Stfl ed. 1984) (ae(ionabfe rion-Wlbal 

· � � "when the defendarit � � weapmi fu�Cb.aooi:lditiol;l. or �er as to �cate·that it may_ · · · ·. · . . . immediately be � �  for.µse,,):· Absentariy such af(im\ative 'OOll�:bY the� the detainee�s.gerunl 
.um;eriainiy over what � come next wOUid.not satisfy the legal definition Qf"tbreat.... · · · ) . .  

.
· 

. 

. . . . . . . . . . : . . . : . . 
' ". 

• 

I • ' • � 

... {.. . . . . . .. 
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diagnosed. Such pr�ti�s demonstrate that the technique would not be "calcnfated" to 
produ� hallucinations.22 · . • . . 

\ .. . 

· Whether or 'not _a hallu�ination of the duration at issue here were .to constitute a profound 
. disruption of the senses, we have concJude'd that the hallucination· would not be long enough to 

· constitute "prolonged mental harm" under the defini�ion of"severe mental pain or suffering" in 
· the anti-�� statute. Section 2340 Opinion at'39-40'. The a;djustment t.<? this definition in the 

' 

.err offense::-:-replacing "prolonged mental hann)j with "serious and non�transitory mental harm 
(which need not �e prolonged)"..:_<foes not reach the-sleep deprivation·t�que; The 
moqification is a refocusing of the definition on severity-some combination· of duration and 
inten�ity_:_:.instead. of its prior reliance on duration alone. The new test still excludes mental · 

harni that is •'ti:ansitory." TP.us, mental harm'that is "marked by tl)e ,quality of passing away," is 
1�of brief duration/' or "l��t[ s] for minute$ or seeonds," .see Webster 's Third Int 'I Dictienary at 
244849, canpot.qu.alify as "seri0t.µ; mental.pain or suffering." Also relevant is·tbe text�s . 
negation of a reqriirement.that the mental harm be �prolonged." 1 8  u.s.c:.§ 444l(d)(�)(E) · 

·(prOviding that the �ental h8rin that would c0nstitute "serious physical ·pain or sufferirig" "need· · 
· · not b� prolonged"). · · · 

· 

These adjuStmen�s. how�ver, do not.eliminate the inquiry into the duration of.mental 
. . . harm. Instead, th� en: offe� separately'.requires that the mttntal � be �serious." A3 we 

explained above, the tean "serious�· does consi�etabie wo_r� in this cont�� as·it seeks· to · 

. describe conduct tliat eonstitule8 a grave breach of Common Article 3-conduct that is 

:_. / ./ 
. � ·"' 

: universally condemned. The requ�ment that the mental harm be .. serious'� directs m, to 
'appraise·the.totality of the circnmstanees. Mental harm that is particularly intense nee<l'not be · 
· long�fastirtgio·be S(\lriOUS. Con.,rerse)y, mentaJ' hajm that, orice meeting a ·minimum level of · . 

•, 

' . 

\ . .  

' intensity, is not'l\S extreme would be oonsidei-ed "seriou�· 'only if.it continued ror a long perio� 
. of time.' · Read togethet, meiital ·harm certainly "�ed 'not be prolongcll" in ali tjr�stances to 

. eonsti�te:"serious 1nen'tal pain or suffering,,, but ·certain. milder forms ·of i;nental. effects would· 
· .need to be .of a significant ·dl,lfation to be considered "serious."' For the same reasons that the 
_Shott-lived hallucinations �d other fotnis .o� dim.iriished cognitive functioning. that may occur · 

· 'with extended lack of.sleep woilld not b�."sigilificant unpairments ·Of-a.mental faculty;; suCh 
niental con9-itl�. also .would· not� ·expected .to rCsult �n "serious nieo,t� harm.'' �it, crucial 
to. oµr analysi11 ·is th� GIA personnel will in,terverie should ariy hallucinat\on.s-or· mgnificant . 
·c,l�lines .in cognitiv� functi�ni�g be :obs�e<I � tJiat any 'potential Jiallucinatlons o.- other .fo�· · . 

, • I 

of dimfujshed oognitive fuhctioqing sutmde,quickty when rest is'perinitl:ed. ' • 
• • ' ' , 

. 
. .. . .. ' . . . . 

.· 
• • · '. 22·�detenniuing�·sleep·d-on �d �ti?e .. �·to disiu� p� �e.--.�·�also 

· find it relevant that the CIA would not employ this �hnigv.e to confuse and.to disorient the detainee·so that he 
�ght�ydiscl��oa � seeJcinB t6 cause �detaiilee to ball�.or� to _ 

:.�111� disOri� .would be'9000ter1o CIA's ioaf, which is to gather'accurate intelll� � ClA · · 

· �teaogatoxs�d empioy·sieep Clwrivation to\vear d� the detajnec's.resistance and to. secute.his agreement.to 
. . . 

· . �in return foi-'Perinitting hm:1 to sleep, .Fatig1)e' !l1s9 reduceUhe �·s C:Onfideiiee in his �it)" to lie 
. . : . . . . · . CQnvincingl:y and.�·su� 'to the detainee that tbe®ly way of obWD.ing sleep 1s· to agree to provide aca;irate 

., . · · ·�on. Once thei hii:Ve &'C(jtirOO'that�·interrogators generllAY would sfui? � t�quo. �··� 
· · · · . ' · . · detainee to �and.� �ue tile questiomng when lie is rested an4 in a better pqsltiOA to pl9.Vide more 

: "· 

· :· accurate and-o0mplete infuunalion. · 

. . · 
· · " .- · ·. . · 

. , ·:?\ 
. . 

' 
. 

. 
' 

. . . 

. . ·  

' . 
··� . � ·  . .  
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· The third offense at issue is ·�intentionally causing serious bodily injury." 1 8  U.S.t. 
§ 2441 ( d)(l )(F); The Act defines �e sin �ffense as f9llows: "The act of a person who 
-int�ntional�y causes, or conspires or attempts to caus� serious bodily injury to one or more 
persons, including lawful combatants, in violation ofthe law .ofwar."23 The War Crimes Act 

· . · borrows the ��finition of"serious bodily injury" directly from.the federal assault s�tut(;; · 1 8  
· U.S.C; § 1 13. See 18  :U.S.C. § 244l(dX2)(B). The federal assault statute, in tum. incorporates 

by reference the definition ·of "serfous bodily injury" in the federal antHampering statute. See 18  
. v.s.c. § 1 13(b)0). The.anti-iamperfug stB:tu� states that: . · 

{T]he.term "�e.iious bodily.injury" means bodily injury which involves.:..__ 
· · . (A) �.stibstantial risk ofdeath; . . · · 

· 
· · · 

(B) �eme physical pain; · 

(C) protracted and ebvious. disfigureme�t; or . . 
· (D) protracted loss. or impairment ofUie f\mctions of a bodily member. 

· organ. or·merital faculty. . 
· 

. . · 18  U.S.C. § 1365(h)(3). Three ofthe8e resulting effects are plainly not applicable to the 
_techniques under consideratipn'here. As explained above, the �eclmiques involve neither an 
·appreciably elevated ri�k of death, mu.ch less a 8ubstantial risk, nor the impo.sitiori of extreme· 
physical pain, npr a ffi:sfigurement of any Kind. Indeed,' no technique iS.admh#stered until 
medical·personne1 �ve determitied that there'is no medical contraindication to the µse of the 
technique with th� P.articular detainee. For reasons we explain below, sleep deprivation also 

. does not'l� fo "the protractect; loss or impairment of the functions of a bodily me.m�er, organ, 
or mental faculty'." 

· 

. . 
. riu� O;ffi.�e h� �yzed a similar temi iµ the _conte?ct of the s�eep.�eprivation technique 

befo�. For example, we detemlined that the mild hallucjnations that may occur during extepded 
. . . . sleep c(eprivatio� are not '.'prolonged." Section 2�10.'0pinion at 40. Both �� tenn ·�prolo.Qged" . . : . 

· . ·. · and t:µe terin .4�protraeted" require that the condition persist fQf. a sigitjficatit duration. We were 
. : 

. ·. · reluetant to piripoint the mµount of time a condition �ust-Iast to be "prolonged.,; · Nevertheless, . � .. _: ·:.. ·. judicial d��ti0ns.�t·m�ntal � had  been "prolo�·wider a �lat definition o� 
· 

· 

. . · : · torture iii the ·Toril;ire Victin(�>rotection Act,,· 28 U.S.<;;. §·-1350 pot� inwlved.mental. eff� · 
. 

.. .. . · i11cluding po'St-traUmatic str�s.�drilme. �'had pe,sl$te4 for months 'Or.ftarS; 'af\er �e events 

. . - . .  · � question.. Se_eMehinovic v. Vuckovic, 198 F. Supp� 24: 1322,.. 1.346.(ND. Ga 2002){relying-0n 
· . · the tact that "�h plaintiff continues � suffer. long-termj.>sycholqgical'.harm as a. result of the 

: · . ord� they suif.ered". years after th� alleged torture·m .determitling �at �e plainti� exp�en� . 
: . .  : · "prolOnged mental W,m"); Sac/de v. Ashcroft, 270 F. Supp: 2d S.96;60h02 0,3.D. Pa. 2003) · . . . . .. . 

'._ . = - , ":: . .' · · : �.�·��I���a5�el�·�the.co�� .�:�olafionoi�"�w��." ·Th�are · 

· ' · · , . : · · · ,teftjlln mstte;.rs that tliis �f.qt ��� beyond the reach:?f thC'�I � It: for CX{ln'.1plc, .a .qi� of� . 
· . . · 

· · ,  ·.�ed fui'CC enjOying combatant imnnqiity � to  cause Seri� bodily fujug on the batt;lefi�d �·� · 
: .: · . . · · . · .Jegitimate:D?-ili� opellitioii.s.. the'SBI affcme would not.apply. :The �Cipo cif "seri�us bodily �jury" on those · 

· 
·. . .  . hi custooy itb::ertaiti��·stiaras.�.prevenl� wowd a!so not violate the lilw of war. :lee, e.g., . 

. · . . · : · . GPW /I.rt 42. . " . . : . ·. . · . . : .· . · · • 
. .. � . ' . 

. :. '.�,,). : . : . .  � : - . : .: . ". . . " . . :. . . . ' . . . :· .. " . , . ' . 
. . . .  : . .  . ,  .. . ... . . . . . . .  � . ,· --·<-;------- - ----�----· - · - 1'8P sent) ·-. _ ---. ··--i.Jj fQ.F.itPJiT · 

· 
· (b)(1) . · . 

.

. . . · 
· L�- _J"" 
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· 
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. .. 

(ho�ding that·victjm suffereq ''.prolonged mental harm" when he was forcibly drugged an� 
threatened -with death over a period of four years).24 By contrast> at least one court has held that 
the mental traUJ�a. th"at occurs qvei; the couise-of one day does not constitUte "prolonged nien�l 
harm." Villeda Aldana v� Fresh De/Monte. Produce\ Inc., 305 F. Supp. 2d 1285, '1294-95 (S.D. 
Fla. 2003). (holding that .persons who'were-held at gunpoint overnight and were threatened with 

· - death .throughout, but _who did not allege .mental � extending beyond that period of time, bad . 
not s.uffered ¢•prol<;>nged'mental hann" under the TVPA).· D�ision5 �nterpretitig "serious bodily 
injury" under .1 8 U.S.C. § I365(h)(3) embraee this. interpretation. &e United States v. Spinelli, 

. 
· "·�si F:3d 4�, 59 (2d Cir:2003) (eiplaining �at courts have l!Joked to whether victims "have-

. . suffered from lasting psychologicaJ d�bilitation"· persisting �ong after a traumatic physical injury · :in determjning whether a "protracted impairment" has o.ccurred); United States v. Guy, 340 ·F.3d 
· · ·655 (Bth Cir: 209�).(holding that persistence ofpost�tniumatic stress syndrome more·than one 
. year 8.ft;tµ- rape qonstitut� a ."protractecf impairment of the function-of a . -. .  mental faculty"); 

· [/nited States_· v. Lowe� 145 F.�d 45-, 53- (lst Cir. 1998) (looking to psychological careten months 
. .  after'-m inc�dent � eVidence of a·"protracted impainnent"). In the absence of professional 

· . _psycholo'gical care fu the months. and· years after an incident, causing bedily 1njury, courts have 
. 

' : on occi.t.Sio.1,1 tt.$Ied away claims that even extremely .violent aet.s -caused a "protracted . . 
· ·impairment' of the function of a . . . ment!l-1 faculty." See, e.g., -United States v. Rivera, 83 F.3d 
· 542, 54� (l:st CiF • .1996) (overturning sentencing enhanc.ement based on a "p�o�racted _ 

impainnent" when victim had not sol;lgl\t counseling in the ·year following incident) .. Thus, 
- . .  whether medical ·professionals have diagno�ed and treated' such 'a condition, after these 
. · techriiques have _been applied, is certainty relevant -to detennining whether a protracted 
- . im:p�ent -�fa �ental faculty ru1s occt:1rred:2s 

. 
· , · · 

· . Given the ClA's 96-hour time limit on co�tlnuous sieep·deprivation, the hours l>etvieen 
. ·�nen these mental condilions·could b.e expected to deve�o.p and' when they could become of a 
seyerity that CIA; personnel termfuat� the technique· woQld not ·pe of. sufficient duration to satisfy 
.the rCquirement that the impairment be "pr.otraeted:" This· conclusion is reinfor-ced by the · 

:·inedi�·eyiden� indicatlng.t:pat �uoh conditions- s_ubside }Vith one ni�t:�fno'rmal sleep . 
. . 

.. · . . 
. . 

t •  ... • � • .. � " ; . . : � �e-have no 'OCX:a,5ioD. Hi this ·opinion to detennine whether the inte&tioiial inflictio� of post�c 
· · · · · · · atm;s syndrome WoWd vi� the SDI offense. CIA'!> � with the.thirty·detainees with Whom eobanccd 

.techniques haw been used_ in Jhe Past,' as well as infonruitionftom mllitatY, SERE trainirig. sugg� 1hatneifhel: tho: sleep deprivation. tcchajqtJ.e, nor any of.the ·o� six enhanced teebniqli� is. likely tq caUS(}' pJ>St-traumatiC mess· 
· .. . - �e. CIAmedfail.MfSQnnellia� exaD:iined tbesC detainees fofsigns ofpost-��c stress � and 

·

· · . ,: · · · :· none of the detainees bas been diagnosed ·to stiffer ftom it · · : · 

. , 
: 

. 

, ._ . ���-is�-�-q�o�·�t·���g�f�bodity�Uit'.intheSJ;U�. Asexp��e. 
_ . · . the broader anti�tampe.ring mttute defines the tenn "bodily� sUch that any �of thC function Of 

· · " : _ . : ·a·:�-; mental.filcul� :Woilld qpalify as a bOdlly inJmY . . IS US.C. § i36S(h)(4). If�were the'gyvcriling . · . . . . - �ti� llQ jlhysical,iiijury to -�·pooy �d be' required f9r one'Qf the spetjfied oondStious:to co�tute •sen_oiis 
.· · . . "·-bodily iqjwy;": lbere'are'reaS:onsto believe-th8tinqoq)oratb,lktlds·4efblitton of"'bo4RY il!jm_y" into the SBI offense . 
· . · .. · · . · . is not wammted. 'Neveitlie:tesS. whether a �j injury.' bWolving a physic81 'eondftion is·requfu:d fbi: the �I . 

. ' . . .; .:Offense ls not a matter .we must addtcSS l)ere �none of thc'techniqueS at issue would implicate any. of the four .  -
. .  · : . :.' : . . · "Ctirufition$�:under.th� detiniti0n oC�ous bodily U;ijury,� even in the� of an)r sepaiate·t>!J.Ysical . . · . � · - :- _ _ . , Jn.jUJr�en� · . . - · . · .  

. · . ._ 
· . . 

"· · · 

_ .  ·· _ 
·· . 

. ': ' ,,) ., ' ' . . . . . . . . - . . : - ... . 

�· .. <6w1f�-:_ :: ;_- .:-.-��-,---.-· -.-:_ . .  -:--: --:_ .• �1i-�ean;r[ __ __
_ 
· .  ----� ==-v.JQ�Qiil .

· 
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·: 

D . . 
. . 

. .Our analysis of the War.Crimes Act thus far hflS focused pn. whether th¢ applicat�on·of� 
_pro·posed interrogation techniqµe-"'-in particular, extended sleep deprlvation-{;reates J;>hysical or 
mental. conditions. th�t cross the sp�ific tbresholdS' established .in the A.ct. We have addressed 
questions -of combined use before in the contep of the anti�t:orture �atute, and conduded there 

· 

. that the combined use of the s� teChIDques at is.sue here did 'not result in the'iin'position of . 
. "extreme .physical° pain/' Memorandum for John A ·Rlzio, Senior Deputy General Counsel, · 
Central Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attol'll:ey 
General, Office of Legal Counsel, Re: Application of 18 U.S.C. §§ 2340-4340A to 'the Combined 

. Use of Certain Techniques in the Interrogation.of Hiih Value al Qaeda Detainee$ (May 10, 
2005). This conclusion is important here because •textfeme physical pain''. is the specified pain 

. threshold for the OT offense and .the SBI offense, in addition to the torture offense. See 18 
U.S.C. §§ 244l(d)(2)(D)(2), l 13(b)(2){13). With regard to elements of the War Crimes ACt 
conceining ''.impairments,". CIA obseryations ofi:he eombined use of..�ese t�hniques do not 
suggest that the addition-of other techniqu� during the appll�_ion of exten.ded sleep deprlvatio,n 
would accelerate or aggravate the oognitive dim1nishment associated with the technique so. as to 

. . reach the. specified thresholds in the. CiT a,nd SBI "Offenses� Given the partj.cularized elements.' set 
foqll in .the War Crunes Act, $C? combined use 9fthe sb_c,t�ques now'proposed by' the CIA · 

... would not violate the Act. . · . . . · 

E . .  
The war Crimes Aqt addreSses, conduct that is wiiversally condemned arid that 

constitutes grave breach�s -0fCommbn Article 3. · Congi'es$ enacted the statµte to declare our 
Nation� s commitment to those Conventions and to· pr.o-v.ide our perso�el with clarity· as to the 

· .boundari,es of the criminal conquct proscribed. und·er Comnion Article .3 of the .Geneva · .. Conventions. ,For the �Qns �scussed above, we �nclude that the siX 'teclmiques proposed for 
. ·use by_ the CIA, when Used in accordance with their ace<?mpanying liinitation8 and safeguards; do 

· 

. . n9t violate the sp�lfic o�enses ��lished by ��-War Cr:ime·s·Act. · · 
. . . 

. 
. . . . .  ·m. · . 

. 
· . · P.or the��� -disru�ed hi �s.Part. tile propos�·tirte�gation ;techniques also·�e · 

. consistent with the-Detainee Treatment f'i.Ct.. · : . . .- : . ·: · : . · . 

A. . 
. . . 

. . . .. 
,: · · . · · : ·

. The'I�T�requires the United States to oomply with certain oonstltuuonaJ �d�� 'in the . .... · 
. . : fi�ent Qf all pe�ons 'in jhe Cu��dy O! control of·the United s�� ;r��ess :of'the. ' . . 

' ·.: : ·natio�y of tlie p�oµ or ihe:ph}'sical· lo�oti:of1)ie detenti�n. �e D'f,A p�vides that "[n]o 
. -i�dividual· in �e qi8tody .or i.inder the phys�cat (;:Ontrol of tlie �pi�. Stat� �v�en,t; ·. · · · ·. : i'eg�ess of 0¢�� or .phYJi.� locatio; Shall be subject·!<? cruel. inhuman, -<>� de�ng . . 

. . . . ·. · .': :(reahne.nt.or punishn;ient" �DT4.§:.1403(a). :'J'lie Aet �$.e.8 ••cru.et. i�uman,. or' degrading 
. · . ·: · · '. . tr�ent of p�sbµieµ�:.as folJpws: " .' : · · 

. 

· 

· .. 
. . . . . . · 

' ) .
. . 

.· 
. .  ; · . · ·_.:(�y('1:)· :: -�· .. : .:;,: · · ··H· · -,· ... ·: . ... . .  : . _ �·:: --:: ·if�· sR-Tc_._ .

. 
�:���-l�l'i.F .. J "  · 
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In this s«::ction, the tenn· �'cruel, inhuman. or qegrading treatment or-punishment" 
means the crue� unusual, and inhumane treatment or punishment prnhibited by 
the Fifth. Eighth, and Fourteenth Amendments to the Constitution of the United 
States, as defined in the United States Reservat�ons,'Declarations and 
'Qnd�dings to the United Nations Convention Against Torture and. Other 
:f onns of .Cruel, Inhuman or Degrading Treatment or· Punishment don� at New 
York. December 10, 1984. . . 

: ·DTA §. 1403(d).26 Taken as a whole, the DTA im�ses a statUtory- requirement thatthe United · . . S�es abide by the substantive constitutional stalldards a:QPilcableto the United States under its 
reservation to Article 16 of the CAT in the treatment of d�tainees, regardless· oflocation or 
·citizenship. 

· 
· · 

. Th� change in law brougpt about by the DTA i� si�ficant .. By its own'tbrms, Article 16 
of.ilie·CAT ·applies only in "territory under [the] jurisdiction" of the signatory party.- In addition, 
the constitupon� proVi.sions invoked in the Senate reservation to Article 1 6  generally do not · 
.apply _of:their own force tQ-aliens outside the·territory of the -United States. See .,fohn.son v. 
Eiseriirager; 339 U.S. 763,_ 782.(1950); Qi-zitid.States .v. Verdugo-Urquidez, 494. U. S. 259, 269 
(1 990); see awo United States v. Belmont, 301 U.S. 324, ;332 (1937); United.State� v. Curttss
·Wright EXpor.t <;:orp., 299 U.S. ;304, 3'18 (1936). Thus, before the enactment oftheDTA, United 
,States ·petsonnvl were not legally required-tq follow-these· conSt:i�onal standards outside the 

. tenit<>IJ ofthe'Unite.d S�tes as·to aliens. Nevertheless, even before the DTA,.it was the. policy 
: · <>f tlie United States to avoid eruel,.inhuman; or degrading· treatment, within the meaning of the 

·

. j - ' .  . U.S. r'fSer\l'ation to ·.(\rticle 16 of the CAT, of any d�tainee in·U.S. eustody,' regardless 9f location 
·; . .or n�tio�alify. See supra at'n.-1 . 'The purpose of the DTA was to codify thjs -policy .into statute. 

• • 
• 

' 
• J • � 

B� : 
· .  . 

. 
Alt!iougb United.States obliSatioos-under Arti_cle·l6:Cxtend to �� ��.unusual and 

.�um,ane �ent or punishment prohibit� py the Fift� E�th; arid/or Fourteeiitl\ · · 

. · Amendments to the CGnstitutjon of the United States," only the Fifth Amendment is directly 
· 

· 

. . : .  · relev� here. Th'e_F.ourteenthAmendment proVides, in r.elev�f part: '�a.State shall . .  : . . 
. · .-qe��ve anr person Qflife; hoeriy; or.property, witho1:1� due process of law�·� (Emphasis added.) 

. 
. .. . 

. . . ThiS''!\mel).dment do.es �ot apply to actions-taken by-the fedetal. Govemment. s�. e.g., San . : 
. 

. 

� 
. 

.. . . . 
. . ' 

: • . . �The purpose of the U.S. �on to.Aiticle 16 ofthe·c�on Against Torture -was.to provide cl� meaning to thlf defiilition·of .. crqet, irib,iµnan. 0r degradin( � or  ;piniisiun�t based �  Utµtro �tes law, 
· -:Plldi�Y to guard agallist any 'expansive hitmpretation of"degm�' wxk;r Article 16. Se{1-SumUuuy � . 
. " .. .. :Analysis of� Cqn'veutioo AgaiDSt TOJ!.m<: itild Odiet. Cruet. Inhuman or Degrading�� or -�sbment, In· 

· : . · 

·_
. S. Trea.ty.Doc. No . .J.00-20, at lS-16 CExewtiVe Bnmch�.and .Analysis Ofthe·CAn; s. Bxec. 1J.ep. 101· · . :· � · 30, OJ'tfVent1on.Agai11$1 tortur!landOiherCruel 1nhwnan or �graJfing'Tieatment or �n1at.2s-26 <Aug. 

•. . : '30,. 19�0). 'tjie.reServa,tion "Construes the pJuaseto be co�ve-with � oo�tutiOoal � agat&taueI;' 
. . � andJ11bpm_�treatme.nt." mcutive/Jranch.Summary'and-,A.naly.risofthe C.4tat rs; s:,Bxec. Rep. 101:..39 

·

· ) ... .  ·�-

. .  at25� ·�y. the D'.fA�oes �t probJ'bitall "degradil18" bebaviorin �e�.�OftJieteun;.instCad,, 
the probibition:ex.tellds "only inSomr as".'. the specified constitutional standards. 136 Qmg. Rec: 36,198 (1990:). . 

.· : . 
. ' : : . . . . : ·. 

. . 

. 

. . 

. ' 

.. . 

... . . � . .. :
. 

. . .. 
· 

.. 

.. 
. . . 

· 
. .

. 

.. 
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Francisco Arts & Athle#cs, Inc. v . . United States Olympic Comm. , 483 U. s� 52'.4, 542 n.21 
_ ( 1981); Bolling v. Sharpe_, 347· U.S. ·497, 498-99 (1 954). . 

· 

The Eighth ·Amendment prohibits the infliction of '�cruel and unusual punishments." As 
the Supreme Court repeatedly has held, the Eighth Amendment does not apply until there has 
been a «formal adjudication o(guilt." See Bell v. Wolfish. 441 U.S. 520, 535 n. 16 (1979);· 
Ingraham v. Wright, 430 U.S. 651 ,  67:1 n.40 (1971); see a/So l'f!- re Guantanamo Detainee Cases, . 
355 F: Supp. 2d 443, 480 .(D.D.C. 2005) {dismissing detainees' Eighth Amendment claims 
�ecause "the ��ghth Arriendment applies Qnly.after·an individual is convicted -of a c;;rime"}. The 
limited applicability of the Eighth Amendment:under the reservati�n 'to Article 16 was expressly 
recognized by the Senate.and the Executive Bqmch during the CAT.ratifi.cation deliberations: 

The Eighth Amendment prohibiti.on of croel and unusual_ punishment is, of the· 
· three [oonstitutional prQvisions cited in the.Senate reservation], the i:nost limited, 

in scope, as this amendment 'has consistently been interpreted. as protecting only' 
. "those convicted of crhnes." Ingraham v. Wright, .430U.S. 651 ,  664 (1977). The 

Eighth Amendtil.ent does; however, afford protection against torture and ill
freatffient' of persons in prison and similar situations of crimiilal punishment. . 

Summ� �d
· 
Analysis �f th� -Con�ention

. 
Against Torture a'nd Other criiel; Wiu�an·or 

Degrading Treatment or PUnishnient, in S. Treaty Doc. No.' 100-2Q, at 9 (emphasis ad.4ed) 
f'Executive Branch Summary.and Analysis of the. CAT'): Because none of the high value · 

. .  ._ .) ' .  

. . . .... 

:detainees on whom th� CIA might u�e enhanq�.�terrogation techniques' has been c0nvicted of 
any· crime in the United States, th(' subsiantiv�.requir.enientii of the Eighth· Amendment are not 
tlirect;Iy rel�vant here. 27 · · · : . 

• . . · 
• . 

· 

' · ' 

The Due Process ClauS.e of the Fifth.Amendm�t forbids the deprlvation of "life, liberty, 
or property without due pro� of law.,, B�use the prohibitions ·of the OTA are directed at 

. ·�eatment or punishment,'' the Act does not require appli<;ation of the procedurai aspects of the 

. Fifth-Amendment. 'The DTA provides for
. 
complianee with the substantive prohibition .against: 

'�cruel, inhuman, or d�grading treatment or punishment" as defined by the United St!!-tes · · 
. .reser:vatioil.to Article l6:�f the CAT.· The'.CAT �gnizes such -�-prohibjtiqn to refer to s�ous 

. · · -abusive acts tli� approa� but fall short o.t: the torlUre,elsewhete.prohibi�� by the CAT. See 
. CAT Art t 6·.(Prohibi,ting �·oth� cruel, inhUmSn, ·or de8rading treatment or punishi:nent which do · not 'amount to torture"); The term "treatmene" th�ore refers to 'tbjs prohibition pn substantive 

. · · _:condu� not tQ t.ti.e p_rocess by which the Gov-em ·deci�es·to impose·�cJ?-·an o�tcome . .  The · 
. addition of the term "pllnisbment" likewise'SUgge8ts a focus on what actions or omissions are 

. . 

. . 

: .. . . . . . 
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- . . 
ultimately effected .on a detainee-not-upon the process for deciding to iiµpose those outcomes. 
Cf. Gui{ierrez v. _Add, 528 u:s. 25.0, 255 (2000) (obserVing that the interpretation of a 

·
statutory 

tenn "that' j�·capable of many meanings" is often influenced by the words t.hat surround it). . 
Moreover, the DT A itself includes. extensive and detailed pr�visions dictating the process to be 
aj=fofd� certain detainees in.military custody. See DTA § 140�. �ngress.js decision to Specify 

. 

· detailed procedures applicable to particular-detainees cannot be reconciled with tlie notion:that 
: · the DTA was intended simultaneously to.extend

. th� proce9ural 'protections of the Due Process 
· . ·. · 

Clause generally to all detai��s held by the United States� · 
· · 

. . . Rather, the substantive component of.the Due Process Glaus�.g9verns what types "<?f 
: . . . ·treatme� including what fo�s-ofinterrogatfon, are permissible w.ithout trial and conviction. 

This p�oposition is one that the Supreme Court confirmed as recently as 2003 in Chavez v. 
· · . Martinez, 538 U.S. 760 (W�J): See id. at 779-80, ·id at 773 (plurality opinion)� id. at· 787 

. (Stev�n8. J:, concurring in part and dissenting in part). Further reinforcing this principle; a 
· - . .  majority of the Ju�tices recognized that the Self-ln9Jimination Clause-.:...instead of proscribing 

.. . patticulru: means of�nterrogating suspects:-only prohibits coer� conf�ssiorurfr.om being used 
· to.secure a.criminal conviction. 'See .Chavez, 538 U.S. at 769 (plurality opinion, joined by four: 
Jusiices).\[M]ere eoer�ion does not violate the text of the Self�Incrimination Clau� absent u'se 
of the compelled.statement in a criminal case,agai�t the Witness.'.') ; id. at.778 (Sou\er, -J., . . co.ncurring in tl).e judgment) (rejecting the notion of.a "stand-alone vi9lat,ion of the privilege 

. subject to compensation" whenever "the police obtain any involuntary self·incriminating 
statem.e11t"). · · 

-_ . 

· ·_ 
· 

. . - ' . . 
' In thls �e�, .�b��ve :due process pro�e� against interrogation practices !fiat 

· . .J ·�shock[] tlie ·conscience." Rochin v. California, 342 U.S. 165, 172 (1952); see also County of 
Sacr'crmerit() v. !£wis, 523 U.S. 833, 846 (1998) ("'J'o this end, for half a century now we have . 
�oken. of the eognizab�e level -of executive abuse Qf power as that whfoh shocks the · 

.conscience!') .28 The shocks:-the-conscience inqup:y doe8 not fqcus on'whet:Q.er the interrogation 
· · was �ve, which is 'the relevant standard for whether a statement would be admissible in 

. . . 
. 

'.'court. SeeMo:11oy v . . Hcp.rr, 378 U.S. l, 7 (19.64) ("'Under, [�e Seit.Incrimination Clause-j?·the 
. · : · : · · _coristitutional inquiry is not whether the conduyt of the State officer� in obtajning the-confession " 

. . · · was·s'bocking, but'wl;lether the co!lfession·was·fr�·and:v.olimtary,'').· Instead;ihe ·;-�evant -
. . _ . . : liberty· is no� fi;eedo� fr.Oni unlawful· interrogations but freedom from severe bo'dily ·or inenuil 

. .

. 

� 

" 

·. " · '1atm inflicted in the COQrse-0fai;t�ierr0�00."� Wilktm v. May,' 872 ;F.2d 100;· 19� (7th Cir. 
· . .  : · · · . 1989) ·(Posner, J.}-: In oriier to eross that.�high'; threshol<:fin dle-.1a)v .ehforoement coilte¢; tliere 

; . " : . . . m�st 'be �·misoonduct'tbat a reasonabie' pers0n woul�. find .so beyond the �i:m of�r�per'police " 
. . 

• '. : - :
. 

• • 2A1 ltbasbeen widelyandpu,blicly��tbattheFiftliAmendu;lem•s .. s���� ... f.est : . . . SIJP!>lies tho.legal standard applicable to'the inierrogation orsiJspected ierrQrists �-filtu_re terrorist attacks, 
. 

· '  . .',inJ.rsu8ntto 111.e u�s. reserVatlon to Amcle-16 Of�CATand·tb}is the DTA. :nlls�nClnsiop. was�for . 
. . . . . eiampJ1;. by a bipmtiSau. group of 1� scboJarS � pOli� chaired by Pbilllp &;manu. Depufy Attomey · . " . .  · -,. . .. -Geqc;ral �die Clinton Administratipn. .Bee Long Terin LeP, Strategy Proj¢/or�ng� ant/ 
· . . . . . :.�cratic:.Free.efonts·m War -0,i tmorlsm 23. (HarVard 20o4). · The Departinent of Justit:c also publicly annoWiced . ' 
· . . . · · .fbis.p3rt of� _in�im ofA:rti�I� '16)n �omll _�Ony. prlotto the e:Da�en(�thciDTA. Su: .-

··. ·.- . 

. .  

· - : . Prepm;d Statement of Patrlck:J;<. �-� Dq;uty Attorney.� before the Peunanmt House S�ect 
• ·

.
. : Committee on Intelligence, Treatment of Detainees In the Giobal War on ·Terror.(July 14, 2004) • .  : · 

. .  : �" "> 
.

. · 
. .

. :' 
. 

. .: - . - . < . - . : . 
. . 

. ' : ' : . ' . . . . . . . 

. .. . ... . . . . . . .  ·; __ , _ _  L'_. _ _ _ _ _  - _: _ _ _ _  

· 
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procedure as.to sho�k the coriscience, and that is calculated to induce not merely momentary fear 
· or anxiety, but severe mental suffe�ngY !,d. . 

As w.e discuss in more detail below, the "shocks the conscience" test requires a balancing 
ofinterests that Jeads fo a IIl:Ofe flexibl� standard than the inquiry into coereion and Voluntariness 

. that ac.cOmparues �e introduction of st{lten:ients at a criminal trial, and the govemmen�l 'inter� 
· . · . at stake may vary with the cqntex:t. The �upreme. Court has long distinguished the goyemment 

.. . 'interest in ordin8ry law enforcement from ·the more compelling interest in safeguarding natforial 
'securit:Y. In 2001, the Supreme Courtniade· this.distinction clear in the due proc;ess· context: The 

. .government interest in detaining illegal: atforis is differC10t, the Court. exp�ain�. when. "appJ[ied] 
. "narrowly to a small segment of particularly dangerous individuals, say, suspected terrorists." 

ZadVydas v. Davis, 5.33 U.S. 678, 691 {2QOI): This.proposition is echoed in Fourth Amendment · 
jurispruden�·as welL where "special needs, beyond the normal . neect for law �nforcement," can 

·. justify warraptless or even suspicionless searches. Vernonia School-Dist. 47J v, Acton, 5 1,5 U.S .. · 
·. 646; 653 (199�). In this. way, "the [Supre.zn.e] Court distinguis�e[s] general crime control 
programs �d those that.have· another partiqulat purpose, such �s protection of citizens against 
spe�a.l hazards or protection of our borders." In re. Sealed Case, 3 '10  F.3d 71 7, 745-46·-(For: 
InteL Surv. Ct·. Rev. 2002). Indeed, in 9ne Fourth Amel;ldment-case, the Court observed that 
while it would.not "sanction (automobile] sfops]t.istlfied only by the general interest in crime · 

' control" ·� "roadbfcick set up to th.wait an inuajnent terrorist attack" would present an entirely 
oifferent Gonstitutloµal queStit?n:. /nr/ianapolis v. ·�orid, 53 1  U.S. 32, �4 (2000). 

c. 
� ··) 

· Application of the "sh�cks the co�cience" ·test is complicated
. 
by th� fact that th�e .are 

relatively few cases in whic� c:;ourts have applied' that iest, and these cases involve c6ntexts .and 
int�ts that differ significantly from those of the CIA.interrogation program.· The Cot.irt in 
County of Sacrament<> v. LeWis emphasized �at there is "no calibrated yard stick .. With which to 

· · .. · detern).ine whether·conduct �'shocks the conscience." S23 U.S, at 847. . . To th� contrary, "(r]ules 
. 

. 

. . . · · of due process. are no,t . : : subject to mechanic.al'app�cation in unfamili� tenitory." Id. at 850. . . . . .. .. : A claim thai·govemment co.µduct "shocks the CoDSyience,'" therefqre, ,requires, "an exact �ysis 
· " · · " .of circurns.tances�" ./4. The CDurt � explained: 

. . 

· . · .. · · 

I • • 

. . 
" 

� t
' 

.: : the p�ase [du� proce8s oflaw} formulates a co�t less'rlgid and more fluid ... 

· 

. than those envisaged in other specific. an4 pa:rtici;I� provisions q� the BiU ·Q.f 
·Rights; its applieation.is le� ... a·ma�er of'rule.· ASserted deni� is to be·iested by 

. · 

·an ilpprai�f!l of the totality offacis.m � given case. � which m�y, in one . .  � . . 
: . ' . setting, constitute a denial of fundamental f¥rpess, sb.ocking to the univer:sal 

. s'ense of justice, may, in other �ir.cumstances, and in light of other consid�ons, 
: . fall short.of siich a demal: .. .  . . · ·· · · · · · . :· · . · 

. . · ' . . � � . 

. . . . ' ' . .  
:� · · · · . :·

'
. . . ;d �·�·so (�o�g.Betts v. �rady, 3 16 u.s.,4ss: ·462 (I-942));;o�tson

·
�. C;tyoJP�, 10 . . . ·. 

" · . .. . . : F.3d il; 24 (Sth Cir� 1995.) t'It g�·Wq:ii�t·sayrog �·in detemtlping whe#ier'the · 

. " " · . · .:., · · 
. · . · :comtitutioJJ,al line has lieen crossed, the'cl8imed.wrong 'niust be Viewed· ii:l the cont!.M in which it 

: · ·ocCuried. "}. In eval�ti.tig the techniques ·in 'qilestiQO, Sµpr�e Court ,precedent therefore . · 

. '.. ,

,

)
. 

· 
.: . :. teq�iI:es .u� to·�� the circ.Umstan�s·und�lying th� CIA interrogati�n pro�limited fo 

0 '
.
: .

· 

_ _ _ :m __ _ ·: : . : .. r":., . .  m , • B •  .. •m•u•-•, - ; --.'• 
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. high value terrorist detainees who .possess intelligence critical· to the Global War on Terror�and 
µiis clearly is not a context that has arisen under existing federal rourt pr�edent. ' . . ., 

In any contex\ 'however, two general principles are relevant for determining �hether 
. exeeutive cow;lu�t "shocks the .conscience." .The test requires first an inquiry into whether the 
: conduct. is "arbitrarjdtl. the constitµ�onal sense," that is, whether the conduct is proportionate to 

. '. the government iritel"C$t involved. See Lewis, 523 .U.S. at 846. Ne;,q, .the test req\lireS 
consideration of whether'the conduct is objectively "egregious�' or "outrageous" fa light of · 

. 
· tJ:aditfonaJ executi:ve behavior and contemporary pra�tices .. See id .at 847· n.8 . .  We consider each 
element -in turn. · · : · · · · 

· · . · 

.J. 

�ether goyern�ent eonduct "shocks the coriscience'"depends p_rjmarily on whether the 
c0nduct is ''afbitraiy in the constitutional sense," that is, whether. it amounts to the "ex�ri:;ise of 
pow�t ;witliout any reason�ble justification fn the serVice of a-legitimate goyemmental 

· 

: 'objective.". Id. 523 U.S. at .846 (internal quotation'maiks omitted): "[C]onduct intended to 
. . iµjur� in stjme way unjustifiab�e by any go:venunen� _interest is· the sorf of offi�ial acti9n most 

. · likely to rise to the conscience-shocking level," although deliberate indifference to the risk of 
. · -inflicting such unj"QStmable injury mig�t also "shock ¢e conscienee." Id. at 849�5 I .  The 

. ��shopks. the con�cience" test therefore· requires consideration of thejustilications underlying sue� '_ 
. �nduct.in dete¥ning its propriety. 

· 

J 
. . . :Thus, we must look to ·whether the .relevant �onduct furthers .a govenurient interest, and to 

" :/ · 
· the natu're ·andJmportanee ofthat iilterest Because the Due Process Clause "lays dowri [no] ; . .  
· i:ategorical imperatiV.e;" the Court has "repeatedly'heid that the.Gov-ent"s regtilat�iy interest 
· fa comm.Uility safety can, irt appropriate ci:tcunistan�s. outWeigh an individual's liberty - · 
:interest." United Statesy. Salemo, 481 U,S. 139, 148 (198?). · · 

· · .. . 'Al Qaeda'� uemo�ted $mt-Y.to.1$ncii $opbisticated ·a�� aiusing·�as� ca8ualties 
. . . 'within tbe United States and ·against .United States. �terests w9rldwide and the� to the . 

. United St8.t6$'posed:by al Qaeda's coiitinuing ef19� to plan and to ·execute such attacks 
·; "  .iJ:i�i.sP.utably implicate � �mpelling gov��ta1.interes.t oft,he:higheSt order: "It is .'opVious 

. . 
. 
�:unargu.able'. that ne governmental interest is ·more compefling than tl:i� secuiity of th� : 

· 

· ·· " · 

· -N8.tion11 Haig v� Agee, 45�. U.S.-280, �07 (19.8l) (c#8tii:>ns .oroitted); see also�. 481 U.S . .. 

_': · .. , .  : ·at· ?48 (noting that '.'society:s interest·is"at its peak,, f'.in ti�es o.fwar:or· �Iiecticin"). The CIA · 
:_ :· · . . interrogation ptogram-and. in particular� its' use of enhanced int�ogatjon techniqµe.s-is · '_ · 

. · . .' . · intended: to· sei;ve tlm. paraxnount interest �Y .pr9d,uCing substantial' quantities of othefWise 
·• · . . una�able �elligerice: The PIA b�lieves that this program �'has b�n a key reason why al-

. · . . : ·, ,  . . · . . . Q�'i� has tailed to Jaun�h a 8pc#'acular attack� in the West since H September ZOQ 1 .'". · . 
.' . · . .:: . .  · · : MeQlorandum .fo� S:t�Y�.G,_J.!�c!�1_Principal Dq>u� �$istan� Attorney .. �eral.-Office of · ·  
. · '. · . . :. ·:Legal·Counsel, 1j'Qrr[______ ______ _]Chi�� Leg.al Group, DCI Counterterroiist Center, 

: · . . : .. · · · · �: F;ffectiven9i:of the qI4 �terinte/lig(!nce Inter.rogatio!' techniqueS_,at 2 (Mar. i, 2005) : · · . · 

· . . . < :  : . . .. \Effectiv�Memg"): We .. w.iderstanq that·use·of�Ced iecliniqu� llas· pr'oduced: · 

· . · . · · · . ·sigi;UfiC,ant'inteHigence·tharthe �yerrun�nt has }lsed. to:k�p the Nation safe. AB� President . .  

. . »,,�) . .. . · . . .. :: �!ajiied, �by. 81� us �omiation ab�ut t���stj>�'.w.e .cio��·no� get.an�pere etSe, ·�e . " 

. . 
: .. � _ :.-.� ·: .. �·

··
-:: : (�)(3) c1�ct . . . ww �.•'ftc==�--�----:J�N•@�· . . . . . ... 

· 
. . 
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. program has saved innocent lives." Address of the P.resident, East Room, White.House, 
Septerpb�r 6, 2006: · 

· · 

For exar11ple, we understand that enhanced interrogation techniques proved particularly 
crucial in tlie interrogations of Khaljd Shaykh Muhammad and Abu Zubaydah. Before the CIA 

. . used enhanced techniques in interrogating Muhammad, he resisted giving any information about 
. · future attacks, simply warillng, "soon, you will lmow." As the President informed .the Nation in 

. .  :his .S�p�ember 6th address, orice enhanced techniques v.!ere employed, Muhammad provid� 
. inf�rmati<?n revea:J�ng the·"Seeond Wave,'' a plot to qrash a hijacked airliner into the Library

· 

.Tower in.Los Angeles-the tallest building on the West Coast. Information obtained from . 
· Muhammad led to the Capture of inany of the al Qaeda operatives plaruling the attack. . 
In!e.riog�ons of Zubaydah-:.ag�n. o·nce enjianced techniques were employed-revealed two al 
Qaeda operatives already in the United S�es and planning to destroy a hlgh ri'se apartment 
build�g and to detonate .a radiological bomb in Washingto11;·p:c. The t�iques hav.e revealed · 
plots to blow up the Brooklyn Bridge and to release mass biological .ageqts in.ourNation's . 
''.large5t cities. . . 

· . · · United States military and intelligence operations m�y·h�v.e degraded the capabiliti� ef 
al 'Qaeda operative11 to laU,nch terrorist attacks, but intellig�nce. indi�teS that al Qa�da re,mains a 
grave threat. In a speech last. y.ear, Osama bin Ladep boasted ofihe deadly bombings in �ondc;m 

, �d Madrid and warned Americans of his plans to .Jaunch terr�n_st attacks 'in the Unlted States:· 
' . . . ' . 

The delay. in similar operations liapperiing in America'ha8 norbeeh because of 
• . failure 'to bre� through your s�ty m�res. ·Tue <;>p�ations are u�der . . 

· preparation 8.J1d you will see them .in your homes the minute they are through with 
_ preparations, Allah willing: · 

.
.
. �ot� � h�://www.breitb�.co�ioo6/1�/D�F.7S�.�tml (Jan.. 19, �006). In Au�st 

. . 2006, �tj.tish authoritj.es foil�· a terrorist pl<?t-¢8.tmed by al Qa�a-th�t �tend� . . . ,(Q.X 1 ) . · sunul�eously .. to -det:o�t� �o�e � '14 �ide;body jets �veling ac:ross·the Atlantic ai:id that_ 
(p)(f r NatSe��t�� to kill more c1vi�1ans·� � Qa� s:a�ks on.�e_ptemb� 1 1, 2?�L 

. · 
. .. \ .. , : . : . : 

' ." . . . . Iµtellig�nce.indiQ!it_es ���me of draanized terrorisftrainin_i �vitieS among � 
· . '\.,." Caeda operatives! 

· 

· · : · .· >·: 
·

- ---�- -
--·- . ________ )suggeSt-that the offici� are· a;ware of� Impending.

: 
· 

· 

. .  : · . · : . · "'major attack" against the West. -Th�r� is so�e indi�tion that these inajor �ks-� originate,, 

. . 

: .

. 

1 .. the/ecent aii-!!i!er plot � from �fi� based in JM.U�Kiri!!<l�:f 

--1
. >. L _ __ _J This fo.�elligence· reinforces that' the· tbieai-of t�rist attac��P.QselbY-�lQa�a.1 

" . .., , . .con�ues.-
.'.. · .  _ 

· 

.

. . , . · · · " · : · · ;(t;)(1) ,. 

.

' . .. 

: : 

.. . . _ . ·' .' (b)(3} NatSe_c)\st.' 
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In addition .to demonstrating a compelling government interest of the highest_order · 

underlying the use of the techniques, the CIA will apply several measures that will tailor the 
program to that interest. The CIA in the past has taken and Wilt continue to take �pecific · precau#ons to narrow the class pf individuals sitbject to enhanced techniques. As described . 

. above, 'careful screening procedu.res are in place to ensU.re _that enhan�ed techniques will be.used 
· only in the interrogations of agents or members of al Qaeda or .its affiliates wlio are reaSonably 
believed to i>ossess CrlticaJ ·i�telligence that can be used to pr�vent futUre terrorist attacks against . 
the United States and its interests. The fact th�t enhanced techniques have ·been .used to date in 
the inten-Ogations' of only 30 high value detainees out of the 98 detainees who, at various tiµies, 

· have been in CIA-custody demonstrates. this selectivity. This interrogation program is not a 
.dnlgnet fo� suspected terrorists who might possess helpful inforrµation. 

. �efore enhanced techniques 
.

are used, the ClA will attempt_Si�ple questioning. Thus, 
enhanc,ed techz1:iques would be used -only when the Dir;ector of the-.CIA.considers the!" necessary 

, · ·because a bigh value terrorist.is withholding or manipulati� criticaJ inte1ligence. or there is 
. -. . hisufficien� time to try othei: t�hniques .to obtain such intelligence. Once approved. enhanced 

teclmiques wo'uld be used only.as less harsh �echniques fail- or as' interrogators run out of time in. the face of an imminent threat, 'so that it would be unlikely' that a <jetainee would. be subject� to . 

· 
. more dur� _than i's reasonably necessary to elicit the inf<?rmation soqght. ·The e�anced 

techniques. in ·other words; are.not the first Qption for CIA interrogators yonfronted even with a 
hiW! ·value detainee. These procedures target the tecmiiques on situation� where the· potential for 

)- ' 

. saVing. the lives of innocent persons is th� greatest . · 

· · 

-. . AF. important as .carefully restri_cting the num�er and scope of inter:rogations are the 
safegilards ·the CIA will 'employ to.mitigate their impact on {):W detainees. and the care with which 
the�CIA.chose these techniques .. The CJA, has determined that the six techniques we discuss 

. herein ·ftf.e the minimum ne�SSary 'to' mafutain an effective program ·deSiglled to Qbtain the IDOSt 
valua,,Ie· intelligence pQssesse<l. by al Qaeda _operatives: Tlie 'CIA interrogation team anp medical 

. . . . personnel would review the de�inee.' s .cor.iditlon �oth before and during iilterro.gati�n, ensu-$8 . 
. -� techniques will not be used if there is any ·reason tQ b'elieye their" use would cause the 

. . 

· 

. . detainee 11lgliificaµt mental or phySical harm. Moreover; because these teclmiques were � 
· .

· . . . frosµ the itiilitary'-s S.ER.E trairiin& the impact oftC9bniques closelyre�mblibg·�ose.proposed . 
· . . · . ·, '.by the .CIA h� been the subject of ext�iye inedipal s�dies. � of these techniques also bas 

. . . . · :� employed earlier in the CIA program. and the CIA now has its experience with tho8e 
" . -: .· · ' _ . 

. . : detalne(fS, inctudirtg -long.:.terril'medical an9. p�chologiCal observa'tj'ons, 8S an. additional ... · 
1 • • • .. & • ,.. 

• -. • • I , • 

. · : . . . _empmcal basis for tailonng'this nam>wly dra'Wn progratii. , .These dew.led prQcedur�. � 
· 

. relianee .on histori�·evidep.� reflect a limiteif8Iid �.fo�s to. fUrtber a 'critical 
. ; 
': . 

. : gov�ental interest. while at the �ame time eliniinatlng any unnecessmj harm to detainees. In 
" . . this conteJ.ct; the �hniques ·are ·n9t cc�_itra:ry in .�e constitutfonal 'seiise." 
• � 

• • 
• 

t ' 
• 4 • .. • • • .. • ! 

• 

. 
' 

.• 

' . .. , • • 4 • • • "· . z .. . . .. ' . . � 

. .  . 

. 

·.-.:> 
:" · : Tue· �ub�tlve d�� pro�s htq�izy req�es·:�1.d�on Of n�t �y whether the . " . . 

_._" . . ·: COI'lduci is pf'9IJPitiOnate t() the' g<jye��nt in� i,iiyolved, bu��Sq wh�Ct:'th!'.' conduCt .iS 
· . . �- . co�ist��t with objettive:standards of:cot,i�ct; as mea�urecfbY.'.traditio1,u1l"executjv�.beh;av_ior . 

. �--,). . .. .
.

. 
·

. 
��-���iµponuy pract�� .. 

� this r�� th¢ in�uiry' ha�-� �o�Cal e�ement: . _Whether. . . 
. . . . . ..

.
. · . · . . r· - . .  

. · __ ,_: _ _  :_,_ . .  ; . . . . .  ,. . .... . .  :�-�- -;· · · -·, 'P9P ili'iiWii1 )'i9i•T · 
. 

. . '· . . . · (b)(1 ) : - . . . . 1 __ -·· . ---.---; 
· -.. · .'· . .  · (b )(3) NatSe�A_ct j3" .. . 
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considered in light of "ap understanding of traditional executive behavior; of contemporary 

. practice,· and of the standards.of.blame generally'.applied.to them," use of the enhanced . 
interrogation techniques constitutes govemment behavior that "'is so egregious, so outrageous, 

· that it may fairly be said. to shock the contemporary conscience." Lewis, 523 U.S. at 847 n.8; see. 
also, Rochin, ·342 U.S. at 169 ("Words being.symbols do not speak without a gloss. On the _one 
hand �e gloss may be the deposit of history, whereby a term gains technical content."). Jn this 
,s�ori; we:.@nsider .examples in six potentially rele\'ant areas to deiennine the extent to whic� ' 

. those other a.teas may inform what. ki,lds of actions would· shock th�. conscience in the co�text 9f 
�e CIA program 

· · . In conducting the inqui�. into whether the proposed intertogation techniques <!-fe 
. co�siStent with established standards of exeeutive c0nduct, we are assisted by our prior 

ci:>nc�usion that the techniques do not violate the anti ... forture statute and t,p.e War Crimes Act. 
Congress has, through the federal 'criminal law, prohibited �rtain "egregious�· and "9utrageous" · 
acts, and the GIA .do� not propose to use techniques that w9uld contraV:ene· those· standards. 

Certain meth9ds of interrogatjrig even highpranking terrorist�ch as torture-Jnay well violate 
the Due Process ·Clause, no matter how vaiuable the information sought Yet none of the 

. .  techniques at issue here� considered individually or in combination,. constitutes torture, cruel or 
inhuman treatmeµt, or the· intentional Qifliction of.serious bodily injury·ui;ider United States law. 

. See 18  U.S.C .. §§ 2340, 2441 .  In consideying .whether the proposed·techniques are Cbnsistent 
· with traditi�nal executive bebayior and contemporary practice, we therefore begin from the 
·premise that t�e proposed techniques are ne_ith� "arbitrary" as a constitutional m,atter ner 
violations of these fedei;al·criminal laws . . · . . ' . .  · . · We 'have not found ex:aiµpl.es of traditional ex�ti-qe behavi�r oi contemporary practice 
that ·would Condemn an int�ogation,program that tµrther8.a vital government interest-in 

· particular, the :ini:erest·in_protecting.United Stat� citizens from catastrophic terrorist attacks-:
·and that is carefully designed to avoid unnecessary or signifi� � ··,To the contrary, we 
.conclude fro� these examp,Ies that there is support within contemporary c0mmunity standards 

. .for the CIA interrogation pro� as .it has b� prop�sed. Indeed, ·the ·�fitary Ca�ssio�s 
A.a iiself.was.propos� deb� and en� in no small part on the �sumpti6n that it would 

. . . · · " . ·8.now the CIA program to 8<?.forWard. . ·. .  · .  . . " · 

. . . · ' : 
· · '. . . ,Ordinary Crin!fnal lnvestigatio�: The ·Supreme -C9uri h8s :addressCd the que)Stio� 
: . : .whether vario�s police interrogaijon ptaCtiees �shock the ooµsqie1;1.ee" �d thus .violate the Fifth' 

. Amendment iii the·coniext of traditional criminal law emorC6JD,ent. Jn Rochin V: California, 342 
· U.S. 165 (1952),"tbe· Court reveCsed a .criminal ��viction where the prosecution intro�uCed 
evidence against the.defendant that had been obtained by the forc�bl� pumping 'ofthe .d�fendant's. 

· · stom�ch. '.fhe·Court's analysis focused· on the brutalitY of the poll� conduct at isslle, especially . · 

�· . . .  
. .  · 

'• 

· · �e in:trUsio�·into -�e defendant's l;>ody: . . . 

Illeg�l y· lireaking 'into µi:e pri�cy' of tb� petruoner� th� strui8te-to: open hi� ·Il,l?t;rth 
.. · .and remove:w� was there, the forcible eXfraction.of.his stomach's co�teµ� 

·: :· ·. : ·.
: · � milrse 'C:if pro�g by·ageJ?fs·of th� ·govez:nm�nt t_q o�n �denc�ds bound · , 

. . .. t� offe11:d even �ardened sensibilities. Th.ey .are in�Ods too �I�� to the �ck �d 
. .  j . · '_ 

· : · 
. 

the ·�crew tO p.e�t of co�tuti��� aut:�ni�it>n.. · . 

. • ,i 

. . 
.._ · : .: . .  : :�: . :� . .  -:.: . . . � . .  : • . .  ,.:.: . . . . . . . . . � .  li'ii>'QiiQWI{ -

ftt8i?@NT·· .. . "(b)(1 )  : . 

. . 

. . 
. .  

·----.--�
. 

______ ___ .. _ .  . . 
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·· Id. at 172. Likewise, in Williams v. United States, 34'1 U.S. 97 (1951). th� Court considered a 
conviction under a statute that criminalized depriving an individual of a con�titutional �ght 
under color of law. After identifying four suspects, the defendant used .. brutal methods to obtain 
a confession from each of them." ·Id. at 98. 

· . . 
A 11.1bl5er hos.

e. a pi$1:ol, a blunt ins!Jllment,:a.sash c<:lrd and other implements were · 
used in· the project: Ohe man was forced to look at a bright light for fifteen 
minutes; when he. was blinded, -he was repeatedly hit with a .rubber hose and a · 
sash eord and finally knocked to the floor. Another was knocked from a chair and-. 
hit in the Stomach again and· again. H� was put back in the chair and the . 

· procedure ·was r�peated. One was backed against the :wall and jamm� iri the . 
. · chest with·a club. E8,ch was beaten�.'threatened, and,unmercifully punished for . 

sevei:al hours until he confessed. . 

-ld: at 98-99. The Court characteriz� this brutal.conduct as "the classic use of force µ, inak-e a 
man testify against himself".' and had little ljifficulty concluding that the victim had been deprived 
of his rights under the D�e Process· Clause. Id. at 101-02 ("[W]hete poliee take matters. iµ their 
<?wn hand$. seize·victi.ms, beat .and .pounii th�m until they· confess,· there cannot be. the slightest 

. doubt that the police have.deprived the victim ofa right under the·Constitutioit.") . .  Williams is 

· · signiflcant because it appear,s to be the only S�preme Court.case. to d�are an 'interrog�on 
· unconstitutional where its fiuits werf;.nevcr used as evidence in aaiminal trial . . 

" . . In Chavez v. Mar.ti�ez,- 53.8 U.S. 7�0 (2003), the poliee had questio.qed the plaint� a · 
gutisho� wounq Victim who was in ·severe pain and believed he Was dying.· The plaintiff was not 

' .·charged, however, and his confession 'thus was never introduced againSt him irt a crim1n�l case . 
. The-Supreme CoUrt r�jected the plaintiff's Self--Incrimillation _Clause claim but remanded for 

. consideration- of the legality of the questioning under the substantive d:ue prqcess -standard. See 
: id. at 773 (epuuori of.TP,om� J.)� .id. at 778-:79 (�_outer, ·J., con�ng in judgment) .. . '.�p�rtantly, tlie Cotitt' consid� applying a p9tentially more restrictive standard tlian. "shocks 

.. -�e co�cience"-. a· St;andard that would have categorical!y baired all ''unusually ·coercive" 
· · · interrogations. See id at 783, 7�.S(Stev�ils, l, concurring' in pait and dissentiiig in part) · 

· " '-( d�oing the mterrogau9n at issue as ('torturous"' and' "'a cl�sic example of.a violation of a 
., · 

. . ".Cli>DStifutiollat·rishf'ii)lplicit in the com;ept Ot orderoo•hberty'). (mtemal quotation m�� · 
, . oriiltted); �d . . at 796. ·(Kennedy; J;, concurrllig in part and cl�ent4tg µi p�j ("The. Constitiltion 

: ·. :  dqes ·not equritenan� the offieial imposition of �y� paib or pressure foi purposes' Qf ' 
· · intem>gs,iion: This is true whether tlie prote¢on is founcJ hi the _Self-InGtimination Claus'e, the 

· broader �t13ea of the Due Proces8 pause, or both. j. At. leas� five Justices, however, · · · .  . . 
. rajected thJt pJ:Oposition; the context-specific nature ofth�·duepro�s inquiry required � the 

.. . · " . . stapdarO·.remain whether an interrogati� is �nscienc&.sbqcking: Se�.id. at:114-16 (Thomas; 1.1 

. . .  . 
: . .  · 

. . joined by Rehn� G.'r., an9 Scalia. ��); id. at 779 (.Souter, 1., concurring in. the judgmen� 
· ·jo�ed by

.
Br�xer;.J}.. . · · 

.. 
. � . . . . :: ," <" : :.,: · ... ..

. 
TheCIAprop:is �uch less invasi��d ��·than m�ch ofth;oonducttbat:tbe 

: . . · · · SUprerile Court has held to rai�e stibsiantive dilepr0cess·oonCerns, condu�.that has generally 
· invoiyecl'signift�� bo.dily·incyusipn .(as inRoqhin) or:the.Uiflic,tl�n·of:..o�. jndiffe�nce to1 • · .. 

:�� . .  .)- . · , . : �me pafu.an� �ei'.ing (�'in Willi� and ChCIVf!Z). 'As Ju�g� Posner ·ofth� Sev�tl)· c�it 
.

. 

.• 
·
· · · . : I�lrn�����c�� H: · · H u  wt.�---:_-----.· �� . .

. 
· 

. 
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has "Qbs�rved, the threshold defining police. interrogations that exceed the �ounds of substantive . 
due process is a .. high" one, which requires "misconduct that a reasonable pe�on would find 'so 
,beyond the norm of proper.police.procedure as to shock the coµscience, and that is calculated.to 
· induce not merely momentary fear or amiety; but severe mental suffering." Wz1kins, 872 F.2d 
at 195. In contrast, and as discussed in det8.il b�low, the enh�ced interrngation techniques at 

'issue here; if applied by The CIA fo the manner described in .this memorandum, do not r;ise to that 
· "level of brutal and severe conduct. The interrogators i� Williams. chose weapons-Clubs, butts:of 

guns, l!ash cords-designed to �nflict severe.pain. While soine of the techll.iques discuss� .herein 
.inyoive physical contact, none or' them will involve the use of su9h weapons or tl\e purposeful 

· "infliction of.exttenie pain. lj.s propos� by the CIA, non� of these techiliques involves the 
indiscriminate infliction o( pain and suffering; or amounts to efforts to .. wring confessions from 

- the·accused by force and violence." Williams, 341 u�s. at. 101-:02: · . 

. · 

: ·
. 

· 

Moreover, tlie-gov.erp.ment.interest at issue 'in each of the easel! discussed above was the 
. .. : · g�neral interest in la.w enfor�ment.29 Th�t government �tere�t is sttjkingly .different from what · 

:: . · _is at stake in the cont� of the CIA program: . The pr.oteeti.on of the U�ted States and its 
. . .. . interests against terrotjst attacks that, .as exi}erienee prov� may result in massive cfvili� 

casualties. Deriving an absolute standard of coriduc.t divorced frotn·context, as Chavez -
dQmonstrates, i� nqt the established application of the "shocks the conscience'" test. Although 

·' none of the above cas�s -ey,pressiy condopes the te.chniques that we c;onsi"d�r herein, neither does 
. . · any.of them arise in the speciarcontex.t of protecting the_Nation.from.�ed at.tack by a fqreign 

. enemy, _ and thus collectively they do not provide ev.idence of an executive tr.adition directfy . 
:applicable to the techniques we consider here.�0 · 

. · · . . 
· 

· · 

. ' . . ' 

·· -
.�: j . 

United States lvfilit<µ:Y Doctrine_�· Th� Uruted St�tes Army has codified proce<!u�es for 
}nilitary intelligence interrogations in the Anny F'_ield Manual. On September 6� 2006, the 

. • . . . · · . . 29 JvJlliams "'3S an.�\� pf.a prosecution under what is ·�o� codified as 18 u:s.c. § 242, whiqh makes 
. ·it a·Q.iminal offense-to violat.¢ the.constitutio"nal rights of anOihet while aeting up.dee color· of law. Prosea;liions : . · . ·have 'beeii bi:ought ·under sectioµ 242 f0r. Jioli!=:C t>Catings and inten:Ogations invo1"ing the �ve use of forCe. but 

. . �:applying section 242 consJStdy have fowsed.on whether th� violent aclions were justified. To this aid. 
: · · · · . .. . · . .  : ·fed� patlet"f:lj� instm¢ons for section 242 prosecutipnk�.the jtuy tO �de whether the yictim was· . 

• : · · 

. 

· -."phySically assaulted, intirindated, or otherwise· abused intentionally and Without i""'fication." Eleventh 'Circuit 
· · : · · .  Pattern Ju.ti InslructiQD 8 (2003). O>nrts of appeaJs. 'particnlarly ·afte.r the Supreme. Qrurt's c1arification Of the· · 

· · 

. . · · "shocks the c:onsci�ce� sWldaRl in Uwls, Jla.w� tui:ned�· Whether the �ndua co�d be jtmifi� � a  
: . 

• · _ · legitimate gove�C?t·interest. ,Rogenr v. Ctiyofl.(ttle Rock. 152 F�3d 790 .. 797�98.(8th Cir .. . 1998). . _
. 

). · _.: 
·. - ' ..'. . · 

. 

��the�����mifocor��la��me�·�-���-·b)� ' .. co.titmibn�· the Supreme Olurt has held tJiat substantive due process"� require e1�e ?Cindi.ti�" incl,uding 
··

· �adequate � shelter, clothipg, and medical ciale:". Youngbe�·v: Romeo, 457·U.S. 307, 3 15 (1982). The Mure to 
· · .  : · . ptoyide sUch mini� treatment. .fu most circumstances,"would �-"shock the co��� .. Tue ('.ourt.has 

·' : · :not .oohSidCred �ether.the SoVem.ment could d.epnt frQm this general, tcquirCment in:a Jµnited nui.Dnec, .talgded at. 
· ··. :;: · . . . : · .·PfOtectingf® l:{ation �� pro�e �ristattack:. N�� � .is_iofonnative that both: 1he condi�. af" 

. . · _ 

. ooofinemeot a.t CIA W:ilitie$. see MemorandWll for John k: Rizzo, Acting Gen� Counsel. � �gew::e: .. · · . .  · . · .  · . .. : . . Agency, frOril·s� G. Bmdbtiry, A� �..Att9111eyGeilCraJ, Qffice of Legal �,�ppl�catfOIJ of the 
. . 

. 
. ·' . . .. Detainee Ttetztmeq_i 4ct to Conditions of Confme.ment at Central f1Jtelligence:Agency �iehlio� Facilltie3 at 8 _(Aug. 

-
. 

• ' ' 31, 2906), .and 1he lnteirogatlcin -��es considered lierein," se� infra at 70· 72, eontply with tlie "safe conditions". 
. • :.";_· . Stmi, ·. dard.. 

. 
• 

. . . . ' ' . .. 
J 

. . . :� . .  

. , . . . ' . 
: 

. ;-..:; . . 

. 
. . . 

. 
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Departirient of Defense isstied � revised Anny Field Manual :2·22.3 on Human Intelligence 
·Collection 6perations. This· revised versiori. like its predecessor Army Field Manual 34-52, lists 
a variety of interrogation techni�es that generally involve orily. verbal, and emotional tactics. In 
-the «emotional love· approach." for example, the interrogator might exploit the love·a detainee 
feels for his.fellow so.Jdiers, and use thjs emotion to motivate the detainee to cooJ>erate. Army · 

. Field Mqnual 2-223, at.8-9. The interrogato� is advised to be "extremely careful .that he does 
·not threaten or coerce a source," as "conveying a threat might 'be a violation df the [Uniform 

· · 
· Code of Military Justice]:" .The.Army Field Manya/ limits interrogations to expressly approved · 

'techriiques and," as a matter of Department of Defense policy,' also explicitly prol,llbits eight . · 
techniques: "'(1) Forcing the detai1,1ee to be. naked, perform sexual acts, or-pose in a sexual · 

manner; (2) Placing hoods or sacks over the head of a detainee, using duct tape over the eye8; 
(3) ..Wplying beati.ngs. electric shock, bums; or other foi-ms of phy�ical pain; · 

.( 4) �Waterboardirig; • (�) ·using �ilitary working dogs; (6) 'Inducing hypothemiia or heat injury; 
· (7) Conducting mock executions; (8) Depriving' the detainee of .necessary food, w�er or 'medical 

. -care." /¢. at_s-20: The prior Army Field Manual �so.prohibited other techniques such as "food 
.�deprivation" and ."abnorm� sleep deprivation . "  : . 

· 
· 

. '' . :T�e e�ghteen appFQved teclmiq�� listed in the Army Field Manual �e different.from anq . .  le�s stressful than thC>Se under consideration here. The techriiques proposed by the CIA are not 
strictly veibal or exploitative of feelings. They do involve physical contact and th:e impositi-Qn_pf 

.physical sensations such as fatigue. The revised Army Field Manual. and the prior manual, thus' 
·would. appear to provide· some evidence of ��trary executive practice for roil� interrogations . 

.. While none of.the six enhanced techniques prop6� by the CIA is expressly p�hibited under 
the eurr.enf Manual, two of the proposed techniques-:- "dietary manjpulation" and "sleep 
depriyation"-· were prollloited in· an. unspecified form by. the prior Manual. 

· 

\ ' . ' ' . .  
· . .. · · Nevertheless,. we <lo not believe that the prior Army Field Mantia/ is dispositive evidence 
"•of traditional executive behavior t �d]. of tontempqrary practice,, in the con�� of the CIA . . 
Pll?� for· �e.ral ·reasons. The prior ma.Dual was designed for traditional armed· conflicts, . particularly c:Onflicts ·goVei'ned· by the Third :Geneva Convention, which provides extensive . 

· " prC;>ted:.ions for prisoners of Wat", including an expre$s prolu1>ition of.alt-fofois of'<?Q�on. See 
.. · ·" · · · · Army.Fjeld Manual'34-52. at .1-7. to · 1-8; 3ee .cilso id. at iv-:v (requiriµg interrogations. to·comply 

·· · with.th� �eva.Cotl'Ventions and the Uniform Code ofMJliuiry Ji.iStice); GPW Art· 17. Wrth 
'. -� : .. �- resp��·�� �tntional conflicts, the piior irulnu�.P�oyided stand�ds to .be. admi�is_tCrecl· . 

; · generhlly _by. �l�tary personnel. without regard to the ·identity, :v�!Je, or _status bf the de�Iiee. · · 
:BY oo� al Qaeda� tt!rorists �bject t� the CIA progiam .will be �a� eneiny combatants. 
not prisoners of�. ' Even within this class <;?funlawfi!l COQ?-hatari.tS, the prQgrin} will be . · 

' . 
· administered .pnly by trained and experienced interrogators wb,o· in tum will: apply the techniqqes ' 

· 

. . " . . only.tQ a subset ofhigb �ue detainees. Thus, the prior in4nu� direct-ed &;t�executing general . 
; .. : .ollligations of aJl militazy pers0nnel that \voutd �se in traditional' amied <X!nflicts �etWee'n ' .  . ' 
. . : '. unifoml.Cd arinies· is not controlling �vidence of hew ijgh Value; unlaWful e�emy �mbatants . .  

· ; :. '. " . .  . .  .. Should be-treated. · " · · · · · 
· 

· · · 

� \ .. 
. .. , . � 

• +• •• • 

•, ' 

·
; : · ;. · " .. ·. :�· . . · · In·oontrast. �e r-evis� Ariny Fti/d-� W!J.s �tten with an �licit :underStanding · 
�.·" . . . . · �at � would govern how o�t 'Arm� Forces wciuld. � unl�wful enemy rombaia,nt�· captured in . · 

· 

•. - - ,� .• ) . . _: .  
·tlie.pres�t ��� as'th'el:>TA:.required �fm:e.th� Manual's puhlicatio�

. 
�e ��sed111!%Y · :  · : . 
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Field Manual authorlzes· an additional ·interrogation technique for persons who are unlawful 
.. combatants and who are "li.kety t� possess important.intelljgeoce." See Army Field Manual 2 .. 

· 22-.3, Appendix-M. This appendix reinforces the traditional executive understanding that certain 
interregation techniques are appropriate for unlawful enemy comba�ants that should not be u.sed 
with prisoners .of war. 

· 

. ._ · The ,revised ArinyFie/d Manual cannot be described as a fumly rooted tradition, having 
· -�eeri published only in September 2006: More significantly, the revi�ed Army Field Manual was 

' . approved by· knowledgeable high level Executive Branch officials.on'the �a$iS of another 
. 

· understanding ·as well-that there has been a CIA. interrogation program for higlt'value terrorists 
who po�ess ·information �at c0uld -help pr.otect the Nation from another catastrophic-. terrorist 

· · attack.31 Ac�i:dingly, p.olicymakers could prohibit certain intertogation teclmiques from general 
-_ use Oil those in military custody because th_ey had the option of transferiing a· high valt1e detainee 

fo CIA custody. That µnderstanding-that the military operates in a different traditi<?� of ·executive· action, and more broadly-. is established by the text of the DTA itseJi The DTA 
requires that those in the .. custody or effective control" of the Depa.Dment of Defense not be 
"subjeet ta.any treatinent or tec�qu·e of interrogation not aUthorized by or listed �n the U;S. 
Army Field Manual on Intelligence Interrogation." DTA § 1402(a); see also id § 1406. ·By 
contrast, th� OTA.does n.ot apply this Field Manual requirement to those in the cu·stody of the 

· · .Cl(\.. · �d requires only that the CIA trea.t its .detfilnees in a· manner oonsistent with the · · 

· constirutional standar.ds we hav� discussed. herein .. DTA §· 1403. Accordblgly, neither the · · 
tev.ised Army Fie!d Manual nor its prior iterations pro-Yi.de controlling evidence �f ex�tive 

. practfoe for �e cIA: in interrogating unlawful en�my comb.a:taQt.s who possess �gh_ value· 
. · · i�fonnation t:hat would prevent terrorist attacks on American �ivilians. . . 

. . -State Department Reports, Each year, in the State D.epartment' s Coutitry Reports on · 

HUmaxrRiSbts.Practices, the United States couP-emns torture and.other coercive.interrogation 
techniqu_es·employed by other colinmes. In discussing Indon�ia, for example, the.report$ list as · 
.. [p]sychologicial torture•• condiJ� that inv6lves "food.and sleep depriv�ion," .but giv� no specific 
infonnatien.as to what these teehtiique8 involve. ·1n iliscussing·:Bgypt, the reports lisi. as · . 

· · · 

.. �·metho,ds <?ftorture," ''stripping 8:pd blindfolding victimS; slispending_victlms from a ceiling or 
. = · . . / ' · · "doorfraQJ.e "wit:q feet just tc>uching the floor;_ [and] beating victim� [with various objects].�' See 

· . ·, · 
. ·: · . . :also, �.g., Irall (classifying ��eep- depriyation as� �tJter torture or· severe prisoner abuse); Syria 
-. · . . " ( discu8sing sleep deprivation as -either· torture 'or ''illrtr.eatment11}: . · . 

. . : . . :. , These r�4s. ·lio�ever; do �ot -�ovidC·eo�ll�g evi��ce. that �e .crA, .in��ogation· 
. :._ . . . .. ·program .. shocks .the contemporary· conseience." As an initial matte,r; the State Oepartment has 

. . ' . .... ih(ormed us- that  these reports. are' bot meant to �e legm 'conclusions; but instead they. are public 
· .. ffeplo.mati6 statements designed.'-fo �ncourage foreign governments to 'alter theµ- polici� in � · 

· '. :· ·manner that would serve Unj.ted States •ests. ID a'ny �vent,_ the condemned techniques are . .  . . . . . . ' . . .' : 9ften part o( a course of oonduci' �t inv.olves <Jtl?,ei, more severe.t�queS, �d appears to be . 
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i.tndertaken in"ways that bear .no resem_blance to the CIA interrogation .program. The reasons for 
the cond�mned conduct as described by the State Department, for ex.ample, have no relationship 

.� 'with the CIA's effoi-t:S to prevent catastrophic terrorist attacks. In _Liberia and Rwand� these tactics were used to target critics 9f the government; Indonesian security forces used their 
tecbrliques to obtain confessions for criminal law enforcement, to punish, and to extort money; 
'Egypt "employ[ ed] tor,ture to extract information, coerC:e opposition figu�es to cease their 
political a�vities, and to deter others from similar activities.'" . 

' 

· l;he commitmerit of the United ·Stat� to oondemning tortur6, the indiscriminate use ()f 
foree, physical retaliation against political opponents, and coercion of.confessions in ordinary. · -. criminal cases is not inconsistent with the CIA's proposed interrogation practices. The CIA's 
screening proCectures see� to en�re that-enhanced techniques are used in the very few . . 

'interrogations of terrorists who are beli�voo to possess _intelligence 9f critical y.alue to the United 
. · States. The CIA will use enhanced techniques only to �e extent n�ed to-obtain thiS . 

. . exceptionally ;mportant infonpation and Win take care to a.void inflicting severe pain or suffering 
or any last1ng or unnecesSar}r harm. T�e CIA pregram is·designed to subject detainees to no 
riu:�re ��ess than is justified by the Government's paramount i�terest in prot�11g the United 

.· Bt8.te8 and its i�terests from fuither terrarist attacks.· .In 'these. essential respects, it fundamentally 
differ8 from the conduct condemned in the State Department repe,ts; · · 

. 

. 
Decisions by Foreign Tribunals. Two foreign tribunals have addressed interrogation 

: practiceS that argu�bly resemble 'some at issue here. In one of the 98SeS, the. question in. fact WaS 
. w�ether certain interrogation practices met a standard that is linguistically simil81 to the "cruel, 

.
)
. 

. 
. 

· 

inhumaii. ·or degrading treatment" standard in Article 16  of the CAT. These·tribunals, of course, 
. . did-not apply a statldard With any direct relationship to that of the DT A. for �e PT A specifically 

( · -�efin.es �icruet� inhuman, or degrading treatment.or·puttisQmentn by referen� tothe established 
· SUµidards ofUnited StateS law. The Senate's reservation to.Article 16, inCorporated into the · · · D'I'.A. was specifically desigried to adopt t ·discern�le stanc,lard b�ed on the United· States 

· Co�ntutiotl, in mark��<f co�trast to ArtiCie .. I 6��-treaty,' stan� wlpch could :have _been siibjeot to. 
. . the decision� of foreign goverrunents Of int�tional tribJ,inals applyipg otb.erWise .open-ended 

· 
. t�rms such as "cruel, inlniman or degrading treatm� i;>r punisbri:ient." ·The essence of the .. 

. · '. · ·Senate's-r�erv,atio� is that Article 16�s standard.sinpli�ter-as oppos_ed to the mCaning»,ven it 
· · : by the Sena'te re8ervation-is not controlling-under United Sta'teS law�� . '. 

· . 
. 

. 
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. 
:r�e thieshold questiOit. th�refore, is whether thes�· cases 4ave any .relevance -to'tlie 

· interpretatlon·of:the Fifth.Am�nd.ment. The Suprenie Court has·nQt looked to �ign or . 
. . . . . iJ;lteq.lational ·court decisions in deiermini.ng. whether conduct shocks the conseience' within the . 

· meaning 9fthe_Fifth Aniendrnent. More bf9adly, usilY!-forclgn law to interptet.the·lloiied States 
. 
Constitution re�ains.a subject of intense deb�e� See Roper V. Simi�cms� 543 _U.S; 551, 578 . . · 
(4005); id ·at 622-28 (Scalia, J:; dissenting); 'Atkins v. V'uginia;. 53'6 lJ.S. 304, '3 1� n21 (2002); 

· ·;tL at 32f. (Rehnquist;-C.J.,. diSsep:ting). ·When interpreting the q,�itutio� w_e be��� tJia,t '9!.e . . _. . 

' · · ·  . . must lqo!Cfirst and foremost .to United States sources . .  See, e.g.. Ad�s oftlte �optey Gene.ral · 

.' ; · ... at the Univei.s!fy of Chicago La;w Schooi.(Nov; 9, 200�) ("Thpse.who· see!c to �brine forei8n · 

" . 
. · law.iri our <;oiistitutiori through the oourts·therefore�ooar a heaVy.buroen."). This focus is . · 
· partieularly·important here becaµse tile :Sewite�-s reserVatio� to Articfo ,16.was d�ighed to · ·
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provide a discemable 'and famPiar domesiii: legal standard that would be insulatCd froni the 
impressions of foreiw tribu�als or governments on the meaning .of Article 16's vague language. 

We recognize, however, the possibility that members of a court might look to foreign 
decisions in the Fifth �endme.nt context, given the increasing incidence of su�h legal reasoning 

· in decisions of the Supreme Coq.rt. Some judges might regard the .decisions of foreign or 
int�o�al courts, under arguably analogous circumstanC:es, to provide evide�ce of. . . 
. co�temporai"y standards under the Fifth A.filendm�nt. While we do not endorse this practice, we 

· .find it nonet�e)esS appropriate to COJ:!Sid�r whether the'twO decisions· in question shed any 'light 
' . upon whether the intecrogation techniques at issu� ·here would shock the cOnscienee. 

. 

' ' 
�e conclude that the relevant decisions of foreign and ii)ternatiotial tribunals are 

appropriately distinguishecJ on their face from the legal issue presented by the CIA's proposed 
t6chniques. In Ireland v. United; Kingdom, 2 EHRR 25 ( 1980), the European Court of Human 
Rights (''ECHR.'�)-addressed five metho9s used by the United Kingdom to interrogate inembers 

· 

of the Irish Republican.Atmy: requiring <ietainees to .renµtln for several ·hours �$spreadeagled · 

· 'against the wal� with their fingers put high. above the head against ¢e wall, the legs .spread. apart. 
and·the feet back, causing th�m to .stand 011 their foes with the weight of.ihe body mainly on the ' 

fingers"; covering the detainee's heaci'with a dark hood throughout the interrogation; exposing 
the detainee to a coniiµuous loud and his$ing noise for a proionge<l period; depriving the detainee 
of steep; and "rubjecting·the detaineeO to.a red.uCe<l diet .during their' stay'' at the detention 
facility. id at t96: . The :ECBR:did I).ot.iridicate the •ength of the periods of sleep deprivation or 
\he extent to whi((h the .detainee's diets were modified. 14 at.if 104. The ECHR held that; "in 
cdmbination," thes.e toohniques \yere "inhuman and degrading treatment," in part .because they . 
"arous[ eel fu the detainees] feelings of fear, anguish, and .inf�<;>rity' eapable of humiliating and 
debasing th�m and, possibly breaking their physical or moral resiStance!' . /d . at y 167. 

. 
. , . . 

· · 

The ·CIA d�es not pro�se .to use all of the techniques tliat the ECHR addr�ssed. With 
.

· 

regard to the tWo techniques potentially in commo�encied:sleep·deprivatjon artd dietary . · . :: manipUlatiofr-:-the ECHR did not. eipressly consider or m�e an:y fip�ngs as to .any .safeguards 
." · that acc.ompamed the United KiJ,lgdom:� s interrogation tecbniq:ue8. A p-rµie<l Ki�gdom repoi:i, 

· · . · reJeased separately from the ECHR litigatiQO: indicated that British. offiCiial� in 1972 had 
recoiiun.ended·:$iditlorial safegwu:ds for the �ileep deprivation·techniques such as th�·presence of 

. · . and moriiforing by a p1iy�6iful similar to. procedures that' are now part of t4e CIA program.' See 
· · .infra· at 72-75. The.ECHR decision, ·however, revieired those interrogation teclmiques·before · 

.. .. . . such reCQl'illnendatio�s were implemented; M.d'.there£ore; there iS some' eviden6e that the . . ' . 
. .. · tec�iques considered by the ECBR: weie. not �ccoriipanioo by pr�cedures and �eguards sii:nilar 

· 

· 
. ' . '.to those that will be applied iii the c�. progr� 

. 
� .. .. 

. . . : . More hhportantly, ·tJie �cuR, ·miµie 1iC) inquiry: illto whether any go��ental interes� 
· . 'might hav� re8so.na.bly justified the conduct·at �ssu� in that ca5e-:--�ch is_the-lCgal �ard tliat 
: the,DTA requires �n evaiuating,tlie crA•s propcis'eQ interro8atioJi teclipiques: The .lack of siich an .  · 

· · inqlliry reflects the fact that the ECHR':s· 
definition of 4'inbuman and degrading treatment,' b� 

iittl� res�bl�te to the U.S: oopstltutjonai ptj�ciples .in:corp� \Jild� �e DTA . The EcHR 
. has· demonsirate�hhis gulf pot only iQ· the Ireland �se itself: bUt alSp' i.ri other ECHitdecisions· · 

· · · ·<
!,
) :·· � re� .an:expru:isive.·u�derstan.?ing ofthe.ooncept tha:1·�.�:beyon�.ho.w couits' iri  the 
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