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MEMORANDUM FOR JOHN A. RIZZO
AC’I‘ING ‘GENERAL COUNSEL CENTRAL IN'I‘ELLIGENCE AGENCY
" Re: Appltcatzon of the War Crimes Act the Detainee TreatmentAct and Common Artzcle 3 '

of the Geneva Conventions to Certain Techniques that May Be Used by -the CIA in the
' Interrogatton of High VaIue al Qaeda Detamees

: You have asked whether the Central Intelhgence Agency may lawfully employ six
+ “enhanced interrogation techniques” in the interrogation of high value detainees who are
.members of al Qagda and associated groups. Addressing this question requires us to determine
. whether the proposed techniques are consistent with (1) the War Crimes Act, as amended by the
”I\iﬁhtary ‘Commiissions’ Act of 2006; (2) the Detainee Treatment Act of 2005; and (3) the
requlrements of Common Artlcle 3of the Geneva Coriventjons. g

e As the Pre31dent announced org,September 6,2006, the CIA has operated a detention and
mterrogatlon program since he months after the attacks of September 11, 2001. The CIA has

- detained in this program several dozen high value terrorists who were beheved to possess critical

"mformatlon that could assxst in prevemmg future terrorist attacks, including by leading o the.

“- " -capture of other senior al Qaeda operatives. In interrogating a small oumber of theee terrorists,
. 'the'CIA: applied what the President described as'an “alternative set of prosedures” —and wlhatthe |
" Exetutive Branch intérnally has referred fo as “enhanced mterrogatxon techniques.” ‘These. '

. 'techmques were developed by professionals in the CIA, were approved by the Dnrectorof the’
- CIA, and were employed under strict conditions, including careful supervxsmn and ‘monitoring,
- in'a manner that was defermined to be safe, effective, and lawful. The President has stated that
" -the.use of such techmques has saved American lives by revesling information about planned -
°, terrorist plots. They-have been recommended for approval by the Principals Comgtittee of the

v '..".;'_'Natlonal Security Councxl and bnefed to the full- membership of the eongressmnal mtelhgence -

. comxmttees

" DERTVED FROM: Multnple sources :

5. .. “REASON: 135(c)
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_ " Prior to the President’s announcement on September 6, 2006, fourteen detainees in CIA -
custody were moved from the secret location or locations where they had been held and were

- 'transferred to the custody of the Department of Defense at the U.S. Naval Base at Guantanamo
Bay, Cuba; no detainees then remained in CIA custody under this prograrn Now, however, the -
CIA expects to detain further high value detainees who meet the requirements for the program,
and it proposes to have six mterroganon techmques available for use, as appropriate. The CIA
has determmed that these six techmques are the minimum necessary to maintain an effective
program desngned to obtam crmca.l mtelhgence

SR 'I'he past eighteen months have thnessad sxgmﬁcant changes in the legal framework
-applicable to the armed conflict with al Qaeda. The Détainee Treatment Act (“DTA”), which the -

President signed on December 30, 2005, bars the imposition of “the cruel, unusual, [or]
‘inhumane treatment or punishment prohxblted by the Fifth, Eighth, and Fourteenth Amendments
to the United States Constitution” on.anyone in the custody of the United States Government,
regardless of location or nationality. The President had required United States personnel to
sfollow that standard throughout the world as a matter o { pohcy prior to the enactment of the

. DTA; the DTA requnres compliance as a matter of law

Ori June 29, 2006 the Supreme Court declded Hamdan v. Rumsfeld, 126 S. Ct. 2749

(2006), holding that the nulntary commissions established by the President to sy unlawful enemy
.combatants were not consistent with the law of war, which at the time was a general requirement
-of the Uniform:Code of Military Justice. Common Article 3 of the Geneva Conventions was a

. -part of the applicable law of war, the Court stated, because the armed conflict with al Qaeda
constituted .a “conflict not of an international character.” : The Court’s ruling was contrary to the .

: Pr&crdent s prior determination that'Common Article 3 does not apply to an armed conflict
‘acfoss pational boundaries with an international terrorist organization such as al Qaeda. See

~ -Memorandum of the President for the National Security Coungil, Re: Humane Treatment of al,
Qaeda and TaIzban Detainges at 2 (Feb 7, 2002) :

"o+ The Supreme Court s decxsion cbncexmng the a.pphcabthty of Common Article 3

:intraduced a legal standard that had not previously applied to this-conflict and.had only. ramly
. been interpreted in past conflicts. ‘While-directed at conduct that is egregious and umversally
_".condemned, Common Arsicle 3 contains several vague and, lll-deﬁned terms$ that some’could
. . have. ‘interpreted in a manneér ‘that might subject Binited States intelligence personnel to
. * unéxpécted, post hoc standards for their conduct. The War Crimes Act magnified the

" Significance of any dxsagr¢ement ower the | meamng of theSe terms by making a wolatlon of
¢ Common Article 3 a federal crime. - )

A Rd]eantMspohcy,ﬂnsOﬁoeoondudedmmomhsbefmemmmtddeTAmmedx
:enhanwdmmogauonwchniqusdxscusédhmwmpﬁedmththcmlxnmofUS obligations under Article 16
: 'oftheComDnAgamstTommath)thaInhmnanorDegmthg'l:xeama 1465 UN.T.S, 85.(“CAT"). See

+ Memorandum for John A. Rizzo, SemorDepmmecmlOounseLthmlfmolhgenoeAgmcy,&omsmG Co
+ Bradbury, Principal Depuity Assistant Attomey Géncral, Office of Legal Counsel, Re: Application of United States

¢ +-n. - Obligations Under rticle 16 of the Convention Against Tortyre to Certain Tedquue-f "'ﬂfMdyBe Used in the .

:Inteo'oganon of. High Vélue af Qaeda Detamee.\‘ (May 30, 2005) :'.'. -
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- The President-worked with Congress in the wake of the Hamdan decision to prowde clear
' lega] standards for U.S. personnel detaining and interrogating terrorists in the armed conflict
. with al Qaeda, an objective that was achieved in the enactment of the Military Commissions Act
of 2006 (“MCA™). Of most relevance here, the MCA amended the War-Crimes Act, 18 U.S.C.
§ 2441, to specify nine discrete offenses that would constitute grave breaches of Common -,
.Artlcle 3. See MCA § 6(b). The MCA further implemented Common Articlé 3 by stating that
_the prohibition on cruel, intiuman, and degrading treatment ih the DTA reaches conduct, outside
of the grave breaches detaited in the War Crimes Act, barred by Common ' Article 3. See id.
" § 6(c). ' The MCA left responsibility for interpreting the meaning and application of Common
Article 3, except for the grave breaches defined in the amended War Crimes Act, to the
- President. To this end, the MCA declared the Geneva Conventions judicially unenforceable, see

id § S(a) and expressly provided that thie President may issue a interpretation of the Geneva

.- Conventions by executive orderthat is “anthoritative . . . as a matter of United States law; in the
sarme.manrier as other adnumstratlve regulatlons ” Id. § 6(a)

. This memorandum applies these new legal developments to the six mterrogatmn
y techmques that the CIA proposes to use with high value al Qaeda detainees.’ Part I provides a
: brief history. of the CIA detention program as well as a description of the program’s procedures,
- . safeguards, and the six enhanced tectiniques now proposed for use by the CYA. Part IT addresses |
" the newly amended War Crimes Act and concludes that none of its nine speclﬁc criminal

A 'Ihismemoxandmaddmsesthecomplmnceofﬂms:xpmposedmmogauonlechmquesthhthetwo
" statutes and one treaty provision at issue. We previqusly have concluded that these techniques do not violate the
federal prohibition on tortire, codified at 18 U.S.C. §§ 2340-2340A, See Memorandum for John A. Rizzo, Senior
"Députy. General Counsel, Ceatral Intelligence Agency, from Steven G. Bradbuty, Principal Deputy Assistant
Attoney General, Office of Legal Counst), Re: Application of 18 U.S.C. §§ 2340-2340A to Certain Technigues shat
" May Be Used in the Intérrogation of a High Value al Qaeda Detainee (May 10, 2005) (“Section 2340 Opinidn™y; see .
. ‘also Memorandum for John A. Rizzo, Senior Deputy General Courisel, Central Intelligence Agency, from Stevea G.
. Bradbuxy Principal Deputy Assistant Attomey General, ‘Office of Legal Counsel, Re: Application of 18 ‘
-, US.C §§ 2340—2340,4 o the Combined Use of Certam .Techniques in the Interrogation of Hi gh Value al Qaeda
- Detainees May 10, 2005) (“Combined. Use™) (ooncludmg that the combined use of these techniques wouldmot, .
" .".violate the fedcral prohibition on torture). In addition, we have determined that the condifions of confinement inthe
" CIA program fully comply with the DTA and Common Article 3, and we do; not-address those conditions again here..

'+ See Memorangum for John A. Rizzo, Acting General Comset, Ceatril Intelligence. Agency, from Steven G..

.Bradbuxy, Acting Assistant Attomey Geneiral, Office of Legal Counsel, Re: Application of the Detainee Treatment
Act to Conditions of Confineinent of Central Intelligence Agency Facilities (Aug. 31, 2006); Letter to John-A. Rizzo,

'. i “ AcﬂngGmanlConnsel,ChnnnlImﬂhgmAgency from Steven G. Bradbury, AcﬂngAslmAttomeyGenetnl, .

* " Office.of Legal Counsel, Re: Apphoatlon of "Comviton Artlcle 3o Condiaon.r oj' Conﬁnemenl at CIA Facllities”
' '(Ang. 31, 2006). ) iy .. . '

. Togetherwnhourpnoropimons ﬂlequesuonswedlscussmlhlsmemomndmﬁﬂlyaddlessthe

. pozennanyxelevantsonmof‘(}mtedsweslawthmmeapphmbletothelawfnlnmoﬂhecmdetmnonand .
interrogation program Wcunde:standthmtheClApmposestodetainthwepumnsazmwmdethemxyof

L theUmtedSmtsmdmtﬂdeﬂlcSpdeanmnedemﬁﬂlmmmof{heUmtedsmvmas ’
.deﬁnedmlSUSC.§Landthmfomothcrprwxs‘ionsmuﬂel%mmtapphcable. In addition, we understand .

ihattheCLAwulnotdcmmmmlsp:og'amanypemnwhoxsapnsowofmr\mdaAmdMoftheThndeeva to

.- . * Comvention Relative o the Piotection of Prisoners.of War ; 6 U.S.T. 3315 (Aug. 12, 1945) (“GPW") or a person

Ll ooveredbyAmde4oftheFonnhGmevaConvennanelaﬁvetothehmononvﬂmnPemnsm“meoﬁ
+' . War-6'U.S.T. 3516 (Aug:12; 1949)C‘BCV"),andthn3thepmvxsmns oftheGmevaConmansothmhm
-'Common Axtnole3 alsodo not apply here . ; 3 .
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| oﬁ’enses proln"brts the six techniques as proposed to be employed by the CIA. InPart III, we

considerthe DTA and conclude that the six techniques as proposed to be employed would satisfy
its requirements. The War Crimes Act and the DTA cover a substantial measure of the conduct
_prohibited by Common Article 3; with the assistance of our conclusions in Parts II and III,

Part I'V explains that the proper interpretation of Common Article 3 does not protibit the United

‘States from employmg the CIA’s proposed interrogation techniques.

- To'make that determmatzon concluswe under Unrted Sta:es law, the President may
exercise his authonty under the Constitution and the Military Commissions Act to issue an
.executive order adopting this interpretation of Common Article 3. We understand that the
President intends to exercise this authority. We have reviewed his proposed executive order:
.The executive order is wholly consistent with the interpretation of Common Article3 provided

herein, and the six proposed intérrogation techmques oomply with each of the executive order 5

terms
: o
L . T o (b)(3) NatSecAct

The CIA’s authonty to operate rts proposed detention-and mterrogatron program is

| Although the CIA’s detention program was temporarily
emptied in-early September 2006, that Memorandum of Notification has not been suspended by’
‘the President and continues to.authorize the CIA t0 operate a detention progmm in aooordanoe
wrth the terms of the memomndum_ ‘ :

Av..' -

'I'he CIA Hiow proposes to. opemte a lrmrted detennon and mtenogauon program pursuant » ’. .

B 1o the authority granted by the Riesident in the Memarandum of Notification. The CIA does not .
. intend for this program to-involve long-term detentron, or to serve a purpose similar to that of! the..
1J.S. Naval Base at Guantanamo Bay, Cuba, whichis in part to.détain dangerous enemy - ’

combatints, who continué to pose a threat to the United States, untxl the end of the armed

. conflict with al Qaed of until other satisfactory arrangements can be made. To the contrary, the
. CIA currently intends for persons iatroduced irito the program to be detained only so long as i

_.- necessary to obtain the vital mtelhgence they may. possess. Once that end is accomplished, the -
. CIA intends to transfér the detainee to the custody of other entmes, mcludmg in s0me cases the

o Umted StatesDepartment of Defense

! 'Imsfoumrlahasbeenfollowed wrthrtgard ta onepemnlmld mCIAcnstody since the Prendent'

- .Septembard 2006reumrksdunngwh1d1heannounoedﬂmthepmgmmmemptyatthatnme. ‘I'heClAtook Y

" (b)(3) NatSécAct.* .
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The group of persons to whom the CIA may apply interrogation techniques is also

. limited: Under the terms of thie Memorandum of Notification, only those whom the CIA has a
- reasonable basis to believe “pose a continuing, senous threat of violence o ie_lath to U.S. persons

Bvenasit0™ ) (3) NatSecAct

and interests or who are planning terrorist activities” may be detained.
detainees who meet that standard, however, the CIA does not propose to use enhanced

. interrogation techniques unless the. CIA has made thiree additional determinations. First, the CIA
- " must conclude that the detainee is a member or agent of al Qaeda or its affilistes and is likely to |
. possess critical intetligence of high value to the United States in the Global War on Terror, as’
* Turther described below. -Second, the Director of the CIA must determine that enhanced

interrogation methods are needed to obtain this crucial information because the detainee is

- withholding or manipulating intelligence or the threat of imminent ‘attack leaves-insufficient time
. for the use of’standard questlomng Third, the enhanced techniques may be used with a
particular detainee only if, in the professional jud ment of quaJlﬁed medical pcrsormel, there are

no significant medlcal or psychologwal contraindications for their use with that detainee.
. L

The program is lumted to persons whom the Director of the CJA determines tobea

g ‘member of or a part of or supportmg al Qaeda, the Taliban, or associated terrorist otganizations
.~ - and likely to possess information that could prevent terrorist attacks against the United States or

its interests or that could help locate the semor leadership of al Qaeda who are conducting its -

o campmgn of terror against the'United States. Over the history of its deténtion and interrogation’ -
' program, from March 2002 until today, the CIA. has had custody of a total of 98 detainees in the -
. " program. Of those 98 detainees, the CIA has only used enhanced techriiques with a total of 30;
"* The CIA has told us that it believes many, if riot all, 'of those 30 detainees had received training

in the resistance of interrogation methods and that al Qaeda actively seeks information regardmg

" U S. mtexroganon methods in.order to enhance that training.

2.

'I'he CIA has mformed us that, even wnth regard to detamew who. are belxeved to posg&s

. :' ligh value information, enhanced techniques wauld not be used unless n0rma1 debneﬁng
mettiods have been inéffective or unless the imminence of a ‘potential attack is believed notto

allow suﬁclent $ime for-the use of other methods. Even under the lattcr mrcumstance, the
detainee will be afforded the oppomuuty to answier questions before the use of any enhanced

*techniques.. In'either case, the on-scene mterrogauon team must determine that the detamee is

withholdinig or manipulating information, ‘The interrogation team then develops a written

. . interrogation plan. Any interrogation plan tht wogld mvolye the use of enhanoed teohmqges

~

‘custodyof'abdal-ﬁmﬁallraqubmnbeﬂ(m dAQﬁmakquwﬁoncdm-andbasedmmmdiumm
e assesnwntofnwd——&dnﬁemployanymhanwdmtmmgaﬁmmhﬂquw&mngmwom& OnAPnllﬁ
I 2007 theCIAplaoodal—HadlinthecustodyoftheDepmunemchcfense. L

V T4 The CIA mfonnsus that it amenﬂy vxewspossmon ofmfotmaﬂon:egaldmgthe location omenbm

- -Laden or Ayman al-Zawahm as wmﬁnﬁng apphcauon of cnhanbed techmquw, ift othc.r Qondlﬁons are met

\etA NN

w‘“ﬂ LT w0z
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must be perSoually reviewed and approved by the Director of the Central Intelhgence Agency
Each approval would last for no more than 30 days

3

.- ~ The third srgmﬁcant precondition for use of any of the enhanccd techmques is a careful
- ‘evaluation of the detainee by medicel and psychologncal professronals from the CIA’s Office of
~ Medical Services (“OMS”). The purpose of these evaluations is to ensure the detainee’s safety at
all times and to protect him from physical or mental harm. OMS personnel are notinvolved in
the work of the interrogatiori itself and are present solely to ensire the health and the safety of
‘the detaines, The intake evaluation includes “a thorough initial medical assessment . .. with a
complete, documented history and a physical [examination] addressing in depth any chronic or
previous medical problems.” OMS Guidelines on Medical and Psychological Support to
Detainee Rendition, Interrogation and Detention at 9 (Dec. 2004) (“OMS Guidélines™). In
.addition, OMS personnel monitor the detainee’s condition throughout the application of
eenhanced techniques, and the" interrogation team ‘would stop the use of particular techniques .or
halt the mterrogatlon altogether if the detainee’s medical or psychological condition were to-

" indicate that the detainee might suffer significant physical or mental harm. See Section 2340.

‘ Opmzorz at 5-6. Every CIA officer present at.an interrogation, including OMS personnel, has the

o o authonty and responmbxlrty to stop a technique if such harm is observed.

B

. The proposed mterroganon techmques are only one pmt of an mtegrated detentron and
mterroganon program operated by the CIA. The. foundation of the program is the GIA’s
knawledgé of the beliefs and psychologlcal traits of al Qaeda members. . Specrﬁcally, members |
.. of al'Qaeda expect.that they will be subject to no more than verbal questioning in the hands of

_..thé United States, and thug are. trained patiently to wait out U.S. interfogators, confident that they
-..can thhstand U.S. interrogation techniques. At the:same time, al Qaeda operatives believe that -

.. 'they are morally permitted to reveal informatiori once théy have reached a certain limit of -

~* discomfort. The program is designed to dxslodge the detaidee’s expectatrons about how he will

", 'be treated in U:S. custody, to create a situation in-which he feels that he is not in control, and to
. “establish a relationship of dependcnce on the part of the detmnee Accordingly, the program’s

“intended effect is pSychologmal it'i is not mtended to extmct mformatmn through the 1mposxflon

: ) --of physxcal pam

" In this regard. the CIA generally does not askquesuons dunng the admmrstrataon of the
techmques to which the CIA does not alréady know the answers. To'the extent the CIA '
. questions detainiees during the administration of the techniques, the CIA asks for already known.
i .information to gauge whether the detaineé has reached the point at which he believes that he is

-no longer required to resist the disclosuré of accurate information, When CIA pcrsonnel, in their o

professional Judgmeﬁt, believe the detainee has reached that pomt, the.CIA would drsoontmue
use of the techniques and.debrief the detdinee regarding mattecs on which thie CIA is not .

b deﬁmtavely mﬂmned This' approach highlights the interided psychologxcal effects of the -

techniques and. reduces the: abllrty of the detainee to pmvxde false mformanon solely as a means. ,
" to dnst;ontmue theu’ applrcatron v . R R

. (b)) NatSecAct = - . "
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The CIA has desngned the techniques to be safe Importantly, the CIA did not create the
proposed interrogation techmqucs from whole cloth, Instead, the CIA adapted each of the
techniques from those used in the United States military’s Survival, Evasion, Resistance, and
Escape (“SERE”) training. The SERE program is designed to fa.rmlmnze U.S. troops with
. interrogation techniques théy might experience in enemy custody and to train these troops to
-resist such techniques. The SERE program provided empirical evidence that the techniques as
uséd in'the SERE program were safe. As a result of subjecting hundreds of thousands of military
personmel to variations of the six-techniques at issue here over decades, the military has a long
- experiénce with the medical and psychological effects of such techniques. The CIA reviewed
* ‘the miilitary’s extensive reports concerning SERE training. -Recognizing that a detainee in CIA
custody will be in. a very different situasion from U.S. military personnel who experienced SERE
training, the CIA nonetheless found it important that no significant or lasting medical or
'psychologxcal harm had resulted: from thc use of these techmques onU.S. mlhtaJy personnel over
. many years in SERE training.

"All of the techmques we dlscuss below would be apphod only by CIA personnel who are
hlgh[y trained in carying out the tochmques within the limits set by the CLA and described in
this meémorandum.” This training is crucial—the proposed techniques are not forwide -~ o .
application, orfor use by young and untrained personnel who might be more likely to misuse or
abuse them. The average age of a-CIA interrogator authorized to apply these techniques is 43,
. :and many possess advanced degrees in psychology Every interrogator who would apply these ..~
. enhanced techniques is trained and certified in a course that lasts approxxmately four weeks,.
which includes mandatory ‘knowledge-of the detailed interrogation guidelines that the CIA has
developed for this program. This course entails for each interrogator. more than 250 hours of
training in the techniques and their limits. An interrogator works under the direct supervisiori of
experienced personnel before he is permitted prmcxpally to direct an interrogation. Each
: mterrogator has been psycholopically'screened to minimize the risk that an interrogator might
. misuse any technique. . We understand fram you that these procedures ensure thatall -
intefrogators understand the design-and purpose of the intérrogation tochmquess and that they
‘ ,wﬂl apply the techmques in accordance thh théir authonzed and intended Use. -

L 'I'he CIA p proposes to use two categnnes of énhanced mtexrqgatxon techniques:
- condltxomng techniques and corrective techmques The CIA has determined that the six
- .techmquesWe describe below are the mitimum necessary to maintain an effective program for ‘
- - gbtaining the type of critical mtelhgence from a hlgh value detmnee that the program is demgned

to ehcxt

'n'.

o

L ’hdwmbmgmdcvaluamgmcpmposedwchmqu&sthMemomdum,wemammdhymc P
_Wmmmgatommdmedlwmelhmgmnedﬂmu ihepasladmmimuonofenhanmd S

. " jntérrogation techniqués prior to. the enactmentof the DTA. At that timme, thosé techiniques weré designed by CIA .

pemonneltobesafe,andthlsGﬁiocfoundthemtobelawfuhmderthethm-apphcablelegalmg,lmes(le.,befomthe O
"o }-mcunentofﬂxeDTAandtheMCAandthe&mmeCounsdecmonlanmdau) See sypra atn2. Youhave .
mformedusmatmeCIAsmbsommmacpmoemoondncﬂngmemgmmhasmnﬁmedﬁmmdgmom .

o ey (00263
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pa Condztwnmg techmques

‘You have informed us that the proposed condmonmg techniques are mtegral to the ,
program’s foundational objective—to convince the detainee that he does not have control over

- his basic human needs and to bring the detainee to the point where he finds it permissible,
" - consistent with his.beliefs and values, to disclose the information he is protectmg You have also

told us that this approach is grounded in the CIA’s knowledge of al Qaeda training, which

. authorizes the disclosure of information at such a point. The specific conditioning techmques at
issue here are dletary mampulanon and extended sleep deprivation.

S Dretary mampulatlon would involve substituting a bland oommercml liquid meal for a
detainee’s normal diet. As a guideline, the CIA would use a formula for calorie iritake that

" depends on a detainee’s body weight.and expected level of activity. This formula would ensure

that calorie intake wdl always be at least 1,000 kcal/day, and that it usually would be
significantly hlgher By comparison, commercml -weight-loss programs used within the United.

-+ States commonly limit intake to 1,000 kcal/day. regardless of body weight.- CIA medical officers
" -ensure that the détainee is provxded and accepts adequate fluid.and nutrition, and frequent

monitoring by medical personnel takes place while any detainee is undergoing dietary
manipulation. Detainees would be monitored at all times to, ensure that they do not lose more

“than ten percent of their starting-body weight, and if such weight loss were to occur; application

of the technique would be discontinued. The CIA also would ensure that detmnees, ata

" - minimum, drink 35 ml/kg/day of fluids, but a detainee undergomg dletary mampulahon may
" dnnk as much water as he reasonably pleasw . h

" Extended sleep depnvatxon would involve keepmg the detainee awake continuously for

' uo to 96 hours, Although the application of this technique may be reinitiated after the detainee is -

‘allowed an opportumty for at least eight unmtemlpted hours of sleep, CIA gmdelmes provide
that a detainee would not be subjected to more than 180 hours of total sleep deprivation during

one 30-day period.” Intelrogators ‘would employ extendéd sleep. deprivation primarily to weaken -
. -a detainee’s resistance to interrogation. The CIA knows from statements made by al Qaeda
members who have been interrogated that al Qaeda operatives are taught in traxmng that it is-
. consistent with their beliefs and values to coopérate with interrogafors-and to disclose
. “information ofice they have miet the limits of their abiljty to resist. Sleep deprivtion is- e.ffeaxve
"+ in safely mducmg fat:gue as.one means tobnng such opemhves to that pomt : "

‘TthlAgmemllyfollowsasagmdelheaealonereqmmmmtof%kmﬂday+10 kml/kg/day This
quamityxsnmltiphedby 1.2 for a sedentary activity level or 1.4 for a moderate activity level. Regardless of this

E fomula,thcmcummendedmmxmumcalodemmkmslSOOkml/dxy,andmnoeventisthedemneeallowedto
< " receive less than 1000. kcal/day. The guideline caloric intake for a detainee who weighs 150 pounds’ (appmnm:m:ly

68hloynms)wmﬂdthcmforebeneaﬂylmmvdayfmmdmtmymtyandwnﬁdbemorethanzzoo .

. ~kmllday for moderate activity..

' 7Inthwmammndummaddrmonlythckwfulmofapenodofeomnuowslwpdqmvanonofno

' :momthan%hmm ShouldthcC.IAdctmmnethatitwduldbenoomaxyforthchmctnroftheCLAwappmvoan
‘ msxonofttmtpmodwithmpoatoapartxmlardetmnee,tlusOfﬁoewouldpxmdeaddltIomlgmdanoeontlw L
-applieanon of theapplxcable legal slandardstothcﬁms-ofthat paxtlaﬂa:mm ’ ) . ‘

. e
. P '
,‘-.») .
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N
.
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) The CIA uses. physical restraints to prevent the detainee from falling asleep. The
* detainee is shackled in a standing position with his hands in front of his  body, which prevents

*him from falling asleep but allows him to move around within a two- to three—foot diameter area,

The detainee’s hands are generally positioned below his chin and above his heart® Standing for

such an extended period of time can cause the physical effects that we describe below. Weare -

" "told, and we understand that medical studies confirm, that clinically significant edema (an

excessive swelling of the legs and fect due to the building up.of excess fluid) may occur afteran -

extended period of standmg Due to the swellmg, this condition is,easily diagnased, and medical -

personnel would stop the forced standing when clinically significant symptoms of-edema were

" recognized. In addition, standing for extended periods of time produces muscle stress.. Though

this condition can be uncomfortable, CIA medical personnel report that the muscle stress .
associated with the extended sleep deprlvatlon technique is not hannful to the detamee and that

: detamees in the past have not reported pain.

* The detamee would not be allowed to hang by his wrists from the chains dunng the
'admimstratlon of thetechnique. If the detainee were no longer able to stand, the standing
comp onent of the technique would be immediately 1 discontinued. The detainee’ would be
C monitored at all times throuigh closed circuit television. Also, medical personnel will-conduct.
.. frequent: physwal and psychologlcal examlnatlons of the detamee during appl:catlon of the
- technique.” ' : o

. We. understand that detainees undergomg cxtended sleep deprivation might experience -
“unple.asant physical sensations ﬁ'om prolonged fatigue, including a slight drop in body )
temperamre difficulty with coordmated body movement and with specch, nausea, and blurred
vision.” ‘Section 2340 Opinion.at 3T; see also.id, at 37-38; Why We Sleep: The Fzmcaonsof
Sleep in-Hamans and OtherMammaIs 23-24:(1998). Extcnded sleep deprivation may cause- .
- diminished cognmve functioning and,in a few isolated cases, has.caused the detainee to,
i expérience hallucinaiions. Medical personnel, and indeed all interrogation team members, are
. inswucted to stop the use of this technique if the detainee is observed to suffer from significant
.*impairment of his mental functions, including hallucinations. We understand that subjects
a depnved of sleep in sclenkﬁc studies for significantly longer than the CIA’s 96-hour limit on
* contintious sleep deprivation generally returs to normal neurologlcal ﬁmctlomng with one mght

SR of norma] sleep, See Section 2340 Opimon at 40.

o Becwse releasmg a detamee from Ihe shackles to utxhzae toxlet facilities would present a -
S sxgmﬁcant secunty risk and would mtafere WIth the eﬁ'ecuveﬂess of the techmque 2 detmnee ’

B .

L 'uecmmgamsmmmmngmmwmmao&onmesmmformma
deprivation technique. Similarly, thhmgaxdtoﬂ:eovaaﬂsleepdepnvahnnhmnoflsoms,themdoesnot

] ‘..npplymeshacklmgpmmmfmmmmmatmloﬂsonmusmonesodaypenm

‘ ’Ifmedimlpasqmddaaminqbasedonmaxpmﬁssionalpdgnmﬂmtmedmsphyml
. oondmon does not permit hin to stand foran extended period, or if  detainee develaps physical oomphcanons from
' fmdedsmnmng,mchascﬁmeanyagmﬁmtedcmao;msclcmmmﬁmgamxnzyuseahalnanam
- - method of sleep deprivatien. ‘Under that méthod, the detinee wculdbeshaddedtoasmallstoo\.eﬁwdvefor '
' mppoxunghxswexghgbmofmsnﬁimeMMdm&rhxmtokeepMsbalmmdumgm . .

_______________ SomeBeNE| Jnionorsi .
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undergoing e)ﬁ_tendéd sleep deprivation frequently wears a d,iSpbsable undergarment designed for
- adults with incontinence or enuresis. The undergarments are checked and changed regularly, and

the detainee’s skin condition is monitored. You have informed us that undergarments are used

solely for sanitary and health. reasons and not to humiliate the detainee, and that the detainee will
wear clothing, such as a pall' of shorts, over the under-gannent durmg application of the

o teqhmque,

2 Correctzve techruques

Corrective techmques entail some degree of physmal contact with the detamee

g Importantly, these techniques are not designed to inflict pain on the detainee, or to use pain to

.. obtain information. Rather, they are used “to correct [or] startle” Background Paper at 5. This

" category of techniques, as wel.l1 is premised on an observed feature of al Qaeda training and

mentality—thé belief that they will not be touched in U.S. custody. Accordingly, these

B techmques ‘condition a detainée to pay attention to the interrogator’s. questions and-. dlslodge

“expectations that the detainee will not be touched” or that a detainee can frustrate the

interrogation by simply outlasting or ignoring the questioner. Sectmn 2340 Opinion at 9. There
are four techniques in this category. L ‘ .

The “facml hold” isused to hold a detamee s head temporanly immobile during -

. mferrogatnon One open palm is placed on either.side of the individual’s face. Thé ﬁngertqﬁs are

kept well away from the mdmdual's eyes The facial hold is typncally applied for a penod of

‘ only a few seconds. -

The “attention grasp” consists of grasping the individual with both hands one hand on

each side of the'collar opening, in a controlled and quick motion. In the same motion as the
- grasp, the individual is drawn toward the mtemogzuor The mterrogator uses a towel or other

" .collaring device around the back of the detainee’s rieck taprevent any whiplash from the sudden

, seconds

tnotion. Like the facial hold the attention grasp is typlcally applled for a penod of only a few

" The “abdommal slap” mvolves the mtenogator § stnkmg the abdoimen ofthe deiamee '

thh tbe back of his open hand The interrogator miust have no fings or other jewelry on hishand |

Cor wnst. ‘The i interrogator is positioned; dn'ectly in front of the detainee, no more than 18 inches

.. ‘from the defaines. With-his fingers held tightly togetherand fully extended, and with his palm
toward his own body, using his €lbow-as-a fixed pivot point, the interrogator slaps the detaine¢in ..

" the detainee’s abdomen. Thei mtermgator may fctusé a ﬁst, and the slap must be delwered
above the navel and below the sternum. - L :

Wxththe “insult (or faclal) slap,” the int¢rrogator slaps the mdmdual s face with fingers

"~ gli ghtly spread. The hand makeés contact with the area directly ‘between the tip of the mdxvxdual’
*..chin and the bottom of the corresponding earlobe. The interrogator thus “invades”.the .

[+ 0 individual’s “personal space.” We understand that the pimpose of the facial slap is to induce -
~shock or. surprise. Neither the.abdomipal. slap nor the facial slap:is used: thh an mtenslty or

, ﬁequcnoy that would cause sxgmﬁcant pam or ham1 to the detamee

......

(b)( 1
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. Medical and psychoiogical, personnel are physically'prosont or otherwise obsorvmg ‘
whenever these techniques are applxed and either they or any other member of the interrogation

. team will intervene if the use of any of these techniques has an unexpoctedly painful or harmful

. psychologlcal effect on the detamee

% * *

Inthe. analys:s to. follow we conslder the lawfulness of these six techmques both
individually and in ‘combination. You have informed us, however, that one of the tochmques——
sleep deprivation-—has proven to be the. roost indispensable to the effectiveness of the
interrogation program, and'its absence would, in all likelihood, render the remaining techmques
of little value. The effectiveness of the program depends upon persuading the detainee, early in
the apphcatlon of the teohmques that he is dependent on the interrogators and that he lacks .
control over his situation. Sleep deprwanon you have explained, is crucial to reiriforcing that
- the detainee can xmprove his sxtuatlon only by cooperating and providing accurate information,
“The four corrective techniques are employed for their shock effect; because they are so carefully
- limited, these corrective techniques startle but cause no significant pain. When used alone, they

~quickly Jose their value. Ifthe detainee does not immediately cooperate in response to these

* techniques, the detainee will quickly leam their limits and know that he can resist them. The
CIA informs us that the corrective techniques are effective only when the detainee is first placed
:in-a baseline state, in which he does not believe that he is in control of his suxroundmgs The

P condmomng tochmque of sleep depnvanon, the CIA. jnforms us, is the least intrusive means

: avaﬂable to this end and therefore critical to the eﬁ‘ectxveness of the mterrogatlon program.
: o i :

L The War Crmm Act proscribes nine-criminal oﬁ‘enses in an armed conflict covered by
Common Asticlé 3 of the Geneva Conventions.’® See 18 U.S.C. § 2441(6X3): To list the

: " . prohibited-practicesis to underscore their gravity:. torture, cruel and inhuman treatment,

‘perfmmmg bxologncal experiments, murder, mutilation or maiming, intentionally oausmg serious
e bodﬂy mjury, rape, sexual assault or. abuse and the talong of hostages L

. We need not undenake in the present memorandumto mtetpmt a“.ll of the oﬁ'enses set
-forth in the War Crimes Act. The CIA’s proposed techmques do not éven axguablyimphcate six -

.. ofthese oﬁ‘enses—performng bxo]oglcal experiments, murder, mutilation or maiming, rape,

: "Oﬁ.ﬂm
7, Y,
! oo,

‘'sexual assault or abuse, and the takmg of hostages. ‘See 18 U.S.C. §§ 2441(d)(1)C), (D), (B);
-(G),{H), and' (I) Those six offénses borrow from existing. federal enmlnal law; they have well- -
deﬁnod ‘meanings, and we will not explore them in depth here. ! :

, '°ThcAMA&ommGemxdﬁrN&omlSocmeﬂfor&e&mhaiDmmmmewede
" mnmirmmrmn’smpxmuonofthegenmllegalstandmdsappncabletomexdmmWawmmm .

’ .

S . "AnhoughtheWaermaAotdeﬁnsoﬂ‘ensesundameGenmConvenﬁons,msmndomsﬁclawthat '
" gmdosthennetpretaﬁonofthem s statutory texins. Congtwshasymvxdodthat"nofom@ormmonalsom

e oflawshallaxpply&baszsforanﬂeofdeasxonmtheommsoftheUmmdStaminlmaprwngthe"pmbﬁ:mons

n ey
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Some features of the three remaining oﬁ‘enses———torturé; cruel and inhuman treatmient, and
intentionally causing serious bodily injury—may be implicated by the proposed téchniques and

80 it is necessary for us to examil}e them. Even with respect to these offenses, however, we
conclude that only one technique—extended sleep deprivation—requires significant discussion,

Valthough webriefly address the other five techniques as appropnatc

- First, the Wear: Cnmes Act prohxbrts torture, in a manner. wruxally 1dentlcal to thc
prevnously existing federal prohlblion on torture in 18 U.S.C. §§ 2340-2340A. See 18 U.S.C.

. § 2441(d)(1)(A). This Office previously concluded that each of the currently proposed six

techniques, including extended sleep deprivation—subject to the strigt condmons, safeguards,

. - and.monitoring applied by the CIA—does not violate the federal torture statute. See
" - Memorandum for John'A. Rizzo, Senior Deputy General Counsel, Central Intelligence Agency, -
"from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal
.. Counsel, Application of 18 U.S.C. §§ 2340-23404 to Certain Techniques That May Be Used in .
.. the Interrogation of a High, Value al Qaeda Detdinee (“Sectzon 2340 Opinion™) (May 10, 2005).
" “As we explain below, our prior interpretation of the torture statute resolves not only the proper
. - interpretation of the torture prohibition i the War Crimes Act; but also several of the issues
' presented by the two other War Crimes Act oﬁ‘enses atissue. ’

Second, Congress created a new oﬂ‘ense of y cruel and inhuman treatment” i in the War

I Cnmes Act (the “CIT offense™. This offense is directed at proscribing the “‘cruel treatment” and
.. ‘inhumane treatment prohibited by Common Article 3 of the Geneva Conventions. ‘See GPW Art..
KR ) 9N l(a) In addition to the “severe pbysxcal or mental pain or suffering” prohibited by the

torture statute] the CIT offense reaches the new category of “serious physlcal or mental pain or

- suffering.” The offense’s separate definitions of mental and physical pain or suffering extend.to -
* a wider scope of conduct than the torture statute and raise two prevnously unresolved questions
. whep applied to the CIA’s proposed techniques. Thie first issue is whether, under the definition
.of “serious physical pain or suffering,” the sleep deprivation techniqite intentionally inflicts a

“bodily injury that involves . . . a significant impairment of the faunction of a bodily:member .

.+ .- ormental faculty,”.18 U.S.C. § 2441(d)(2)(D), due to the meatal and physical conditions that ¢ can
be expected to-accomipany the CIA’s proposed téchnique.” The second question is' whether, under
. -the definition of “serious mental pain or suffering,” the likely mental effects of the sleep
."“«deprivation technique constitute “serious and non-transxtory mental harm ™ Under the .
procedures and safeguards propctsed to be apphod, we answer boih questxons im the. negauye

"enumemhnggmvcbmachwof()(mmon Axucle3mtheWaermwAct_ MCA § 6(a)(2). Inthe context of
. “.construing Commog Article 3, howcvcr,wedoﬁndmatCong&hassctfonhdeﬁmmnsundertheWarﬁmes
. 'MMmMYWmmmmemdmmofmemmmmmmchmmmlm See
., ofoatSeR2, 616 . N ,

Mgy camplé, because.the corroctive techmques mvolveaome physwal contact wnh the daamee, mc

) mdttowhxdtthosetechmqu&smhm lheWar()lmwActmnssomewnadmnou. Asweexplamatvmous
. -points below, hoivever, ﬁemﬂdn&ofchwchmqu&smdmemmmchﬂlqmmmwm
S oumdethcsoopeofth&WarCnmwACt e .

.
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Third, the War Crimes-A.ct prohibits intentionally causing “serious bodily injury” (the

- “SBI offense”). The SBI offense raises only one additional question with regard to the sleep

deprivation technique—whether the mental and physical conditions that may arise during that
technique, even if not “siguificant impairment(s}” under the CIT offense, are “protracted

-* impairments” undér the SBI offense. Compare 18 U.S.C. § 2441(d)(2)(iv), with id

§ 1365(h)(3)(D). Consistent with our prior analysis of the similar requirement of “prolonged
. mental harm™ in the torture stamte we conclude that these conditions would not tngger the-

: apphcabnl:ty ofthe SBI offense.”

. > In the debate over the Mhtary Connmssmns Act, Members of Congress expressed wxdcly differing
- 'views as to how the terms of the War Crimes. Act would apply to interrogation techniques. Inilight of these ’
divergent views, we do not regard the fegislative history of the War Critnes Act amendments as particularly
illonirating, although we note that several of those most closely involved in drafting the Act stated that the terms
. did not addressany paiticular techniques, As Rep, Duncan Hunter, the Chaitman of the Housé Armed Semow

Comlmttec and the Act’s leading sponsor in the House, explamed

Letmebe clear; The bill definesthe specific conduct that is pmhib:ted under Common Axticle 3,
bat it does not purport to idesitify interrogation pracuccs to the enemy or to take any particular
means of i interrogation off the table. Rather, this legislation properly leaves the decisions as to the
methods of interrogation to the President and to the intelligence professionals at the CIA, so that
they may carry farward this vital program that, astthmdentexplzmed,servcstognthcrthe

: cnueal uur.thgem:e necessary to protect the country from another catastrophic terrorist anack

‘_' 152 Oong. Rec. H7938 (Sept. 29, 2006) Senamr McCain, who led Scnaxenegotxauons over thcAct's text, sirailarly
" stated that “it is unreasonsble to suggest that any legislation could previde an explicit and all-inclusive list of what

. specific activities are illegal and which are permitted,” although he did state that the Act “will crimminalize certain
interrogation techniques, like waterboarding and other techniques that cause serious pain or snﬁ’er{ng that need not

" beprolonged.” /d. at S10,413 (Sept. 28, 2006). Other Members, who both supponad and opposed the Act, agreed.

that the statute jtself established general standards, rather than proscribing specific techriiques. :See, eg., id at
510,416 (statcment of Sen. Leahy) (the bill “saddles the War Crimes Act with a defiriition of cruel and inihuman
., treatment so oblique. thatit appears to permit all manner of cruel and extreme interrogation tethniques™); id. at

* §10,260 (Sept. 27, 2006) (statement of Sen. Bingaman) (sating that the bill “retroactively revises the War Crimes

ActsothmmmmalhnbﬂxtydocsnotmuuﬁomtechmquesdxatthaUnhedStatwmayhzveemployed,mchas .
simulated drowsting, mcpos\uetohypothermm.and prolonged sieep deprivation™); /. at S10,381:82 (Sept. 28, 2006)
", (statement of Sea. Clinton) (recognizing that the ambiguity of the text “suggests that thoss who employ techiiques

" : mchas watmboarding, long-dmesmndmgandhypomemmonAmmmdsmnnmbechargcdforwmmes").

Anhemmcume, othe.rMembem. mcludmgSemtorWamu theChmzm:_m of the Senate ArmedSemow

Cominittee who'also was closély involved i negotiations over the bill’s text, suggested that the bill might -

dmhmmnmommmqmmdmgmﬁmofmdmmbymemmm

* these Members didl not discuss the detailed safegnards withinthe CIA program). See, eg., id. at S10,378 (statement
omeWamer)(shnngthauheconductmmeKu\ncdyAmendmmgwmchwvuld havcpmhibund‘vmahmthng
mdquum,sumposmons,mcludmgpmlongedmdmg sleepdemvaﬂon,andothastmﬂnrm is “in my
opinien. ., clwﬂypmhfoitedbythe bill"). But seeld at S10,390 (statement of Sen. Werner) (cpposinghe -
KennedyAmendmmtmthegmundthat“Congessshouldmtuytopmvidea‘speciﬁchstofﬁchmques"because
- “[wle don’t know what the futare holds."). See also id. at $10,384 (statenient of Sex. Levin) (agresiitg with Sen.
Wametastothemohilmedtechmques).idat $10,235-36 (Sept. 27, 2006); /d. at S10,235-36 {statement 6f Sea.
Durbm)(“fr]hebulmuldmkznaametouseabusivemgxummhmqumﬁkewambomdmg,mduwd .
hypothérmia, painful stress positions, and prolonged slecp deprivation™); Id. at H7553 (Sept, 27, 2006){statmnmtof
. 'Rep. ShayS)(smﬁngthat'anymsunablepewonwaﬂdooncludc M"ﬁemﬂedenhanwdorhamhtechnim_
thathavcbeenunplememwmthepambythzm"“wouldsullbccdmmaloﬁ'enssundatheWaxGmnwAm '
becansemeyclwlycause scnousmentalandphyacal suﬁ'etmg"') ' .
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The War Crimes Act prombxts torture in a manner v1rtually 1dentlcal to the general
federal anti-torture statute 18 US.C. §§ 2340-2340A

Cn The'act of a person who commits, or conspires or attempts to eommtt an act
. speclﬁcajly intended to inflict severe physical or mental pain or suffering (other
than pain or suffering incidental to-lawful sanctions) upon another-person within
" his'custody or physical control for the purpose of obtaining information or a
confession, punishment, mtlmldatwn, coercion, or any reason. based on
dlscnmmanon ofany kind. - :

18 U. S C.§ 244](d)(1)(A) (emphasis added) The War Crimes Act i incorporates by reference the
definition of the term “severe mental pain or suffering” in 18 U:S.C. § 2340(2). See 18 US.C.
§ 2441(d)(2)(A).** This Office previously concluded that the CIA’s six proposed interrogation
. techniques would not constitute torture under.18 U.S.C. §§ 2340-2340A. . See Section 2340
:Opinion. On the basis-of new information obtained regardmg the techniques in'question, we
_havereevaluated that analysis, ‘stand by its conelusion, and incorporate it herein. Therefore, we
: conclude that none of the techniques in' questlon, as proposed to be used by the CIA, constitutes
“ torture under the War Crimes. Act.

' :B.'
. The War Cnmes Act defines the oﬂ’ense of “cruel or mhuman treatment" as follows .

The act of a-person who commxts or conspires or artexnpts to oommxt, an act

intended to jnflict severe or serious physical or meatal painor suﬁ‘ermg (other-

than pain or suffering mcxdental to lawful sanctions), including serious physwal .
o abuse upon's another person thhm hls custody or control: (

18 US C. § 2441(d)(l)(B) Although thxs offense extends to more conduct than the torture .’
- - -offense, we conclude for the reasons thiat follow that it does not prohlbxt the six proposed -
L *techmques as they are designed to be used by the CIA. -

. The CIT oﬁ‘ense in addmon 0 pmhnbxtmg the “severe physxeal or-mental pam or .
suffenng" covered by the toxture oﬂ“ense also. reaches “senous physmal or mental painor -

“mmml!eoﬂ'msemmeWa:(hmAetdxﬁ‘ersﬁomsecﬂoanmtwowaysxmmatanlhem First, .
K secnon2340appHesonlyom$ideﬂlemmdalboundanesoftheUnitedsmms The prohibition on torture in the

WarQ:me:;An,byeonnast,wmﬂdapplytoaedvmes.xeyxdlesoﬂowion,thatoomrm“theoonlmdnfor , :
amoqanonwxdl”anarmedeonﬂlet“notofanﬁnmnonalchameta“ Second,toconmnltetortmemﬂerthe War -

CnmesAa,anacumymustbe“farmepmpomofobminingmﬁmmnonmammm punishment, intimidation,
ooerdon.oranymasonbasedondlmmmaonofanyhnd.” See 187J.S.C. §2441(d)(l)(A);seeaLpoCATAxt.I o

- (impasing a similar requircment for the treaty's definition of torture),  The activities that we describe liecein are “for -
mepurposeofobtammginformaﬁon"andareundqum“mtheoomaoforassoaanonmthacommonmﬁclw .
conﬂxct, sothesenewxequuememswouldbesansﬁedhae : . Ce
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suﬁ'enng " In contrast to the torture offense, the CIT offense explicitly deﬁnes both of thetwo
key terms—"serious physical pain or suffering” and “serious mental pain or suffecing,” Before
turning to those specific-definitions, we consider the general structure of the offense, as that
structure informs the interpretation of those specific terms. :

‘ First the context ofthe CIT offense in the War Crimes Act mdxcates that the term
“serious” in the statute is'generally directed at a less grave category of conditions than falls
within the  scope of the torture offense. The terms are used sequentially, and cruel and inhuman -
treatment is generally understood to constitute a lesser evil than'torture. See, e.g,, CAT Art, 16
(prolnbltmg “other cruel, inhuman, or degrading treatment or punishment which do iof amount
fo torture”) (emphases added). Aoeordmgly, as a general matter, a condition would not

' -~constitute “severe physxcal or mental pain or suﬁ’enng if it were not also ‘to constitute * serious ’

physlcal or piental paxn or suffenng

Although it implies somethmg less extreme thani the term * ‘severe,” the term “serious”
‘still refers to grave.conduct. As with the term “severe,” dictionary definitions of the term
“serious” underscore that it refers to a condition “‘of a great degree or an undesirable or harmful
element Webster's Third Int"l Dictionary at 2081. When speclﬁcally descnbmg physical pain,
“serious” has ben defined as “inflicting a pain or distress [that is] grievous.” Jd. (explaining
that, w1th fegard to pam, “Serious” is the opposite of “mlld”) ' o

' That the, term “serious” hmlts the CIT offense to grave conduct is x‘emforced by the

" purposeofthe War Crimes Act. The International Committee of the Red.Cross (“ICRC”)
" Commentaries describe the conduct prohibited by Cormon Article 3 as *acts which world

public opinion finds particalarly revolting ™" Pictet, gen. ed., Il Commentaries on.the Gemgva

- Conventions 39 ( 1960); see also'infra &t 50 (explaining the slgmﬁcance ‘ofthe ICRC .

.Commentéries in interpreting Common Article 3). Of the minimum standards of treatment
‘consistent with humanity that Common Article 3 seeks to sustain; the War Crimes Act is directed

. only at*“grave breaches” of Common Article 3. See’18.U.8. C. §2441 (c)(3) Grave breaches of .

the Conventions represent conduct of such severity that the Conventions oblige signatories to .

- .“provide effestive penal sanctions” for, and to search for and to prosecute persons committing,
"+ "§uch violations of the Conveations. .S'ee e.g., “GPW" Article 129. Thé Conventioas themselves
. . ."in defining “grave breaches” set forth. unambiguously serious offenses: “willful killing; torture
i :’Or] ‘inhumar treatment, including biological experiments, wﬂlﬁzlly causing great suffering or - '
. - &erious injury to body or health.” GPW’ Art.-130. In this context, the term “serious” must notbe
* . read lightly. Accordingly, tlie “serious physical or merital pain or sufféring” prohibited by the - .
. CIT offense does not include trivial or mild, condmons rather, the offense refers to the grave -

conduct at which the term “senous" and the grave breach provision of the Geneva Oonventlons
are dxrected : o :

.S’econd, the CIT offense’s structure shapes our mterpretanon of its separate prohxbmoas

“

- ,agmnst the infliction of “physical pain or suﬁ‘ermg” and.“mental pain or suffeging” The CIT

AR .offénse, like the anu-¢om1re statute, envisions two separate categones of harm and, indeed, -

(b)(1)

separately defines each'term.. As we discuss below, this' separation is reflected in'the-

- "reqmremem that “serious physical pain.or suffenng involve the infliction of a “bodily 1ojxxry

ATo perr.mt purely mental conditions-to qualify- as, pbys:cal pam or suﬁ'enng” would render the

R ~m4 m o ) e
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carefully considered definition of “serious mental pain or suffering” surplusage. Consistent with
the statutory definitions provxded by Congess, we therefore understand the structure of the CIT

" offense to involve two distinct cdtegories of harm.

The CIT offense largely borrows the anti-torture statute’s definition of mental pain or
su&‘enng Although the CIT offense makes two important adjustments to the definition, these
revisions preserve the fundamental purpose of providing clearly defined circumstances under
which mental ¢onditions would trigger the coverage of the statute. Extending the offense’s
coverage to solely mental conditions outside of this careful definition would be inconsistent with
this structure. Cf. Section 2340 Opinion at 23-24 (concluding that mere mental distress is not

* enough to cause “physical suffermg within the meaning of the anti-torture statute). We

therefore conclude that, consistent with the anti-torture statute, the CIT offense scparately
proscnbes physncal and mental harm. We consider each in tumn.

A

' The CIT offense proscribes an act “mtended to inflict . senous physical . . . pain or,
suffering.” 18 U.S.C.§2441(d)(1)(B). "Unlike the torture offense which does not provide an

* explicit definition of “severe physncal pain or suffering,” the CIT offense includes a detalled

deﬁmtlon of “serious physical-pain or suffenng, as follows:

[Blodlly mj ury that’ mvolves——
; (i) a substantial risk of death
(ii) extreme physical pain; -
(iii) 4 burn or physical dlsﬁgurement of a seriaus, nature (other than cuts,
 abrasions, or bruises); or -
" (iv) significant loss or impairment of the function of a bodlly member,
", organ, or menta‘l faculty.” ‘

dd§ 2441(dx2)<D)

.. In light.of that deﬁmtlon, the physxc-al component of the CIT of.fense has two oore
fcamrm First, it requires.that the defendant act with the intent to inflict a “bodily i mjury
Second, it requires that the mtended “bodily mjury" “mvolve one of four effects or multmg '

T condmons

2

‘ As an initial matter the CIT oﬁ%nsetequues that the defendant 5 oonduct be.intended to

. mthét a “bodily injury.” The term “igjuty,” depending on context, can refer to'a wide range. of
-~ “harm” or dxscocnfort See VII Oxford English Dictionary at 291. Thig-is a term that draws. -

Substantxal meamng from the words that surrgund it. The injury fust be“bodily,” which

" requires the injury to be “of the body.”. 1T Oxford English Dictionary at 353. The term “bodily™
d!stmgmshes the “physical structure” of the human body from the mind: Dictionaries most -
closely relate:the term “bodtly” to the term “physxcal" and explam that the word contmsts wuh

. 1'6:‘



Case 1:15-cv-09317-AKH ‘Document 53-18 Filed 10/17/16 Page 17 of 40

men!al or Spiritual” Webster s thd Int'l Dtcnonary at 245, Therefore the term “bodily
"injury” is most reasonably readto mean a physxca] tnjury to the body

: ‘As emlamed above, the structure of the CIT oﬁ‘ense reinforces the i mterpretatxon of
. “bod: ly injury” to medn * physmal mjury to the body.” The term “bodily injury” is defining .
~“serious physical pain or suffering.” To permit wholly mental distress to qualify would be to
-cifcumvent the careful and separate definition of the.“serious mental pain or suffering” that.could
. ~1mphcate the statute. In furtherance of this structure, Congress chose not to import definitions of
.. “bodily injury” from other parts oftitle 18 (even while, as explained below, it expressly did so
for the SBI offense). This choice reflects the fact that those other definitions serve different
. purposes in other statutory schemes—parhmlarly as sentencing enhancements—and they
" potentially could include purely mental conditions. The CIT offense differs from these other
- criminal offenses, which provide “bodtly mjury" as an element but do not have separate.
definitions of physncal and mental harm.' For example, the anti-tampering statute defines .
. “bodily injury” to include conditions with no physical compoenent, such as the ¢ 1mpamnent of
. -the function ofa . . . mental faculty.” 18 U.S.C. § 1365(h)(4). If the definition in the anti-
" tampering statute were to control here, however; the bodily injury requirement would be
“indistinct from thie required resulting condition of a- ‘significantimpairment of the function of a
mental faculty. See 18 U.SC. § 1365(h)(4)(D) Thus; “bodily injury” must be construéd in a
.. --manner consistent with its plain meaning and the structure of the CIT. offense. Acoordmgly, we
" must look to whether the circumstances indicate an mtent to inflict a physical injury to the body
. whent detertmmng whether the conduct in ques&on is mtended to cause “serious physxcal pain or
: suﬁ'enng Y -

) - ; .' L L b. ,
. Second, to qualify as serious physxcal pain or suﬁ'enng, the 1ntended phys:cal injury to o

~ "the body must “involve” one of four resulting condmons Only one of the enumerated conditions
; ments dlSGDSSlOll in connectmn with sleep depnvatlon, or. any of the CIA’s other pmposed

T . ""AtthecloseofthedebateavetﬂleMﬂimryCotnmxsstonsAnt, Smaeratncrintr«hlcedammen '
. colloquy between Senator McCain and bimself, whmnthzystawdthmhey“donotbehevethatthetﬂm ‘bodily -
. injury’ adds a scparate uiremanwhichmnstbemetformaatqmnsbmtesaionsphydmlpmnmmm
- 152 Cong. Rec. §10,400 (Sept. 28, 2006). Wecanno‘tmlymth:sc)changz(whichwasnotvomdmtheSenm
~ﬂoor)asitwonldrendm'theterm“bodily injary” inthe statrte wholly superfluous. . Ses, e.g., Durican v. Walker, 533
U.S. 167, 174 (2001) (*{A} statute ought, upon the whole, to be.so construed that, if it can be prevented, no clause,
" senfence, or word shall be superfluous, void, or insignificmt "), Plaitv, Union PacificRy. Co.,99 US. 48,58 ~ -
. (lﬂr‘I:i)n(“[L]egxslauonlspxmnwdtousenosupuﬂumlswmds Oomtsaxetoaooordmwmnglfposible,toevcry
. wo astatme")

“mdmmommmmwmewwm@mmmm
- US.C. §1365(h). See, .¢., 18 U.S:C; §§ 37(a)(1); 43(d)4); 113(b)(2), 1111(cX5), 1153(a), 1347, 211%2). A
~mms;mummeumswm8mmg6m®hm&wshﬁmﬂaﬂywmwwm°mmm

. 'mwmdﬁa@ecﬁcaﬁmmﬁwwmmmmmmmﬁmofmﬂmw
: mjm-f'mthecrroﬁ“ensedomnotenend toﬁneconsuucuonofthetermmthc Gmdelmes. SeeUSSG §lBi 1

. AppheaﬁonNoth .
B sl _ Jeemamay ooy
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t'échniqués “the sxgmﬁcant loss or 1mpa1rment of the function of a bodlly member, organ, or
. mental facuity.”"’

The condition requntcs a“loss or xmpalrment Standing alone, the term “loss™ requires a

-“deprivation,” and the term 1mpamnent a “deteriorasion,” here of three specified objects. See
Webster s Third Int'l Dictionary at 1338, 1131. Both of these terms, of their own forceand

* without modification, carry.an' implication of duration; the terms do not refer to merely
momentary conditions. Remforcmg this condition, Congress required that the “Joss” or

) lmpalrment” be “significant.” The term “significant” imphes that the intended loss or’
impairment must be characterized by a substantial gravity or. seriousness. And the term: draws
additional meaning from its context. The phrase “significant loss or impairment” is employed to
define “Serxous physical pain or suffermg and, more generally, the extreme conduct that would

. constitute a “grave breach” of Common Artwle 3, In reaching the level of seriousness called for
in this context, it is reasonable to conclude that both duration and gravity are relevant: An
extreme mental condition, even if it doesnot last far a long time, may be deemed a “significant
impairment” of a mental faculty.. A less severe condition may.become significant onIy ifit has a
longer duration.

) B The text dlso makes clear-that not.all- -impairments of bodlly “functxons are sufficient to
* " implicate the CIT offense. Instead, Congress specified that conditions affecting three important
* types of functions could constitute a qualifying i 1mpa1rment the fimctioning of'a “bodily
_member,” an “organ,” or a “mental faculty.” Tlie meanings of “bodily member” and “organ” arg
S straightforward. For example, the use of the, arms and the legs, including the ability to walk,
o ) . would clearly constitute a “function” of a “bodily member.” “Mental f'aculty" is aterm of art in
cogane psychology:" In that field, “mental faculty” refers to “one of the powers or agencies
. into which psychologists have divided the mind—such as will, reason, or intellect—and through
the interaction of which they. have endeavored ta explain all mental phenomenon.” Webster’s -
. Third Int 'l Dxcuonary at 844.. As we explain below, the sleep depnvanon techmque can causea-
. temporary diminishment in genml mental acuity, bit the text of the statute requires more than
¢ . an uaspeclﬁed or amorphous impairment of mental ﬁmcuomng “The use of the term “mental
) faculty" requuas that we 1dem1fy an unpoxtant aspect of mental functxomng that hasbeen

P

: '?'n;c subsmnﬁalnskofdemh oandxhoncleaﬂydoesnmappl}'mslecp deanaﬁonoranyoftheClA'
. other proposed techniques.” Noneofthemxtechmqucswmnd involve an appreciably clevaied risk of death
o Medxealpammelwulddctannmeforeachddmneesuthhmtmogaﬂonthatm connmndcauonse)usfoﬂhe
- l'apphcauon of the tedxmqucstothatdemma Moreaver, CIApxoceduresmquimmmmuonof atecluuquewhe:n it
. 1eadstocondmonsthatmmscthenskofdwh,evenslighuy . o )

Onir Section 23400plmonmakesclmtbatthe“munephymmlpam oondltionalso dmnotapply here
. .SeQISUSC § 2441(d)2 XD){). ’Ihm,wemﬁupmedmetam savmphysaealpam in theforture statute to
© L V. mean “extreme physical pain " Jdat 19 (“The usé of the word ‘severe’ in the statitory prohibition ontorture cleardy
SR denomascnmﬁonmcondmondmisminmeamyanddiﬂiammmdmu ); id. (torture involves activities -
+ ' ... “designed to inflict intense-of extréme pain™).. On the basis of our desermination that the six techniques donot . -
" involve the imposition of “severe physical pain,” see id. at 22-24, 31-33, 3539, weconduueﬂmmeyalsodt)not
o involve “extreme physical pain.” And,becausenotechniqueinvotves avxsiblephymcalallmnonorhmnﬁw
R 'ldnd.theoondmonof“abmordxsﬁgmmmfamouananne(otherthmcuts,abmmons orbmm)"isalsonpt

o 'mlphmted N
i e o JekeRM T o
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- impaired, as opposed to pcrmnung a general sense of hazmess, fatlgue, or discomfort to prov1de
one of the required conditions for “serious physical pain or suﬁ'ermg -

Read together, we can gwe discernable content to how mental symptoms would come to
constitute “senous physxcal pam or suffering” through the fourth resulting condition. The .
“bodily injury” provision requires the intent to inflict physical injury to the body that would be ~
expected toresultina s:gmﬁcant loss or impairment of a merital facuity.' % To constitute a

szgmﬁcant loss or 1mpa1rment, that mental condition must display the combination of duration
and gravity consistent with a “grave breach” of the law of war. Finally, we must identify a '
discrete and 1mportant mental function that is'lest or imp; axred

'l‘he physical conditions that we understand are likely to be associated with the CIA’s

.proposed extended sleep deprivation technique would not satisfy these requirements, As an
initial matter, the extended sleep deprivation technique i is designed to involve minimal physwal

. contact with the detainee. The CIA designed the methed for keepmg the detamee awake—

C pnmarlly by shackling the individual in a standing position—in erder to avoid invasive physical -
-~ . contact or confrontation between the detainee and CIA personnel. CIA medical personnel have
" .- informed us that-two physical conditions are likelyto result from the application of this

: technique: Significant muscle fatigue associated with extended standing, andedema, that is, the
swelling ofthe tissues of the lower legs. C1A medical personnel including those who have
~ observed the effects of extended slecp deprivation as employed in past mterrogatxons have
* informed us that such conditions do not weaken the fegs to the point that the detainee could no:
longer stand or walk. Detainees subjected to.extended sleep deprivation femain able to walk
— ) , after the application of the technique. . Moreover, ifthe detainee were to stop using his legs and:
e to try to support his weight with the shackles suspended from the ceiling, the application of the
; technique would be adjusted or terminated. The detainee ‘would not be left to hang from the
shackles. By.definition, therefore, the functlon of the detainee’s legs would not be significantly
lmpaxred—they would be expect,ed to continue to sustain the detamee s welght and enable him to

wa]k

. Nor is simple edemaralone a quahfymg 1mpa1rment. It is possxble that chmcally _
sngmﬁcam edema in the lowerlegs may occur during later stages of the technique, and miedical -
personnel would tenminate application of the technique if the edema were judged tobe - ,

PR sxgmﬁcant i.e., ifit poséd a risk tohealth. For emamiple, if edema becomes sufficiesitly serious,
- . itcan ‘increase the risk of a blood clot and stroke. CIA-medical personnel. would monitor the
‘detiinee and terminate the technique before the edema reached that level of severity. Edema

.subsides with only a few hours of sitting or rechnmg, and-even persons with severe edema can

.walk: The limitations set by the CIA to avoid chmcally slgmﬁcant edema, zmd the continued

- "Tobcsure,mecrroﬁ’awemqmm%odﬂyummymmmefasgmﬁmimpmmcndowm
e mquheashowmgtha:thebodﬂymmnmsarﬂycmmthempmrmmt. The term “favolves,”. howevet, requires
" .. 'more than a showing of miere correlation. Rather, the “bodily injury” mthamustmmeﬂxennpaumanorbavcbeen
. .+ ‘necessarily associated with the imxpairment. Tmsmdingofthemmwlsneomxytopmvethcstames -
<.+ fondamental distifiction between physical and mental hanh. A bodily injuty will not “involye” animpairment -
e membronashomngot‘ooinmdcncebetwmtbcmdmdnalsnmpaimimtmdanunrdatedphysiml oondmon.

N O W_m;JW . ctoozzs
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ability of the detamee to use his legs, demonstrate that the mild edema that can be expected to
occur during sleep depnvaton would not constitute a “significant impairment” of the legs.:

The mental conditions associated with sleep deprivation also are not “serious physical
“pain or suffering.” To satisfy the “bodily injury” requirement, the mental condition must be
traceable to some physical injury to the body. We understand from the CIA’s medical experts
" .and medical literature that the mild hallucinations and diminished cognitive functioning that may
be associated with extended sleep deprivation arise largely from the general mental fatigue that
accompanies the absence of sleep, not fram any physical phenomenon that would be associated.
with the CIA’s procedure-for preventing sleep.: These mental symptoms develop.in.far less.
demanding forms of sleep deprivation, even where subjects are at liberty to do what they please
but are nonétheless kept awake. We understand that there is no evidence that the onset of these -
" mental effects would be accelerated, or their severity aggravated, by physrcal conditions that
.may accompany the means used by the CIA to prevent sleep

. Even if such dlmrmshed cognitive ﬁmctlonmg or mild ballucmatrons were attnbutable to
.* a physical injury to the body, they would not be sagngﬁcant impairments. .of the function of a
" mental faculty within the meaning of the statute. The CIA will ensure; through monitoring-and
) regular examinations, that the detainee does not suffer a srgmﬁcant reduction in cognitive
* 7’ -functioning throughout the application of the technique. Ifthe detainee were observed.to suffer
any hallucinations, the technique would be immediately discontinued.. For eValuatmg other
- aspects of cognitive functioning, at a minimum, CIA medical persennel would monitor the
‘ " detainée to determine, that he is able to answer questions, describe his surmundmgs accurately,, .
) . and recall basic facts about the world. Unde.r these circumstances, the dlmrmshment of cogmtrve

ﬁmctronrngwould not be srg:mﬁcant

In addition, CIA obscrvauons and other medical studies tend to conﬁrm that whatever
effect on cognitive function-may occur would be short-lived. . - Application of the proposed sleep -
. deprivation technique will be limited to 96 hours, and hallucinations or other appreciable-
" cognitive éffects dre unlikely to occur until after the midpoint of that pefiod:. Moreover, we .
 ‘understand-that cognitive fanctioning is fully. restored with one night of normal sleep, which
" detainees would be permitted after application of the technique: ‘Given the relative mildness of
- the diminished cognitive. functioning that the CIA would permit to occur béfore the technique is
, .dlsoormnued, such mental eﬁ'ects would nof be expected to persnst fora suﬁicnent duratlon tobe
srgmﬂcant . ) o :

- "’mewchmquwthatwedrmhminamofmdmgnedto permadethedetmneetodrsclose

I,;informanon, which he would not othexwise wish to do. mmmhnithsarcnottluqbydkeaed however, at’

.. causing significant mpairment of the detaines’s:will, arguably a *mental faculty,” Inaead.thetechmquwm

, dwwmammomwlmmdewMMMmammm In this way, the

K ‘mﬁmmmmmemmmmmdeMWsmﬂmfmcumﬁngpmpedymdthathcvnllmcttothz
'tochmquw, &ndﬂbechanguioondruons,mamﬁonslmanner C y .

S ”Aﬁnalfummof“scnonsmmcalpamormﬁ'mng”mthccrroﬂ‘ensismeaddruouqfthcphmé
*- *including serious physical abuse™ See. 18 U,S.C. § 2441(d)(2)Gv) (prohibiting the Infliction of “severe O sczious
o physlcal or menmlpamorsuﬂ'enng mr;ludmg senmlsphysuzlabuse) Oong& pnmded serious physical -
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The CIT off ense also prolublts the infliction of “serious mental pain or suffering,” under
which purely mental conditions are appropnately considered. In the Section 2340 Opinion, we
concluded that none of the techniques at issue here involves the intentional imposition of “severe
mental pain or suffenng,” as'that term is defined in 18 U.S.C. § 2340. The CIT offense adopts .
that definition'with two modifications. With the differences from section 2340'italicized,

-“serious mental pain or suffermg is defined as follows: .

" The serious and non—transztory mental harm (whxch need not’be
prolonged) caused by or resultmg from—— ;

4 (A) the mtentxonal mﬂlctlon or threatened infliction of serious physxcal
. painor suﬁ'enng,

o " .(B) .the administration or application, or threatened administration.or
apphcatlon, of mind altering substances or other procedures calculated to dlsrupt

.profoundly the senses or the personality; -
(C) the threat of imminent death or

. (D) the threat that another person wxll imminently be subjected to death,
. serious physical pain or suffering, or the administration or application of mind-
. altering substances or other procedures calculated to disrupt profound]y the senses
A 'or personahty ' ‘ ,

: See 1!8 USC. § 244l(d)(2)(E) (spectﬁnng ad_]ustments to18 U. S C. § 2340(2))

: None ofthese modifications expands the scope of the deﬁnmon to cover sleep :
-~ deprivation as employed by the CIA er any of the othcrpmposed techniques. The CIT offense
o replaces the term “severe” with the term “serious” thréughout the text of 18.U.8.C. § 2340(2),
" The CIT offense also alters the requirement of “prolonged mental herm” in 18 1J;S.C. § 2340(2),
o replacmg it with a requtrement of “serious and non-tmnsltory mental harm (wlnch need not be
Co prolonged) » Nevextheless Just as Wlth the deﬁmtlon in. the antl-torture statute, the deﬁmuon in .,

' abuse"asanmmpleofamtegoryofharmthatﬁaﬂsmthintheothetmsedcﬁnedtermof“mwsphysmlpmnor

“suffering.” “Serious physical abuse” thaeforemaybchelpﬁdmoonﬂnnnganyambxgmtyasmwheﬂwrapam«ﬂar o

‘mwgoryofphyslmlhamfallsmthmthcdeﬁnmonof“wﬁousphymmlpmndrsuﬁmng We do not find it” | ;
. relovant here; however; as-the term “serious physical abuse” isdnectedataeategoxyofnonductthatdoesnotocau .
) mtheCIAsmtermganohprogram. The word “abuse” ixiiplies a‘pattern of condnct or some sustained activity,
) ‘;,.althoughﬁmthemtendedmmyxspammdadymc,them “abhse” maybcsansﬁedwlﬂmutmchapattem It
.. also suggests an element-of wrongfuliiess, see, e.g., Webster s Third Int!l Dictionary at 8 (defining abuse asan
W ﬁm;xopwormcorrectvse,anappheauontoamngorbadpurpose").andwomdnotmdtooaverjusﬁﬁod
" .physical contact. While the CIA uses some couecuvetechmqucs"thatmvolvephyacaloonmctwuhthedmﬁm,
o theGLAhasstatedthatthpyaxeusedtoupsetthcdetameese:q:ectationsandtoregamhlsattmuon,andtheywmﬂd
 not be uséd with ah intensity or fréquericy to causesrgmﬁeantphysmlpam,mndllestq constxmte thetypeof

g beatmg Il by he e “serious physical abus.”
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the CIT offense requires one of four predicate acts or conditians to result in or cause mental
harm, and only then is it appropriate to evaluate whether that harm is “serious and non-

" ‘transitory.” See Section 2340 Opinion at 24-26. Three of those predicate acts or conditions are

not implicated here. Above, we have concluded that none of the tcchmques involves the

. imposition of “serious physical pain or suﬁ'enng The techniques at issue here also do not

- involve the “threat.of imminent death,” see supra at n.17, the threatened infliction of serious

- physlcal pain or suffering, or threats of any kind to persons other than the detamee

The only predicate act that requires a more ‘extended analysis here is “the administration
or application . . . of mind altering substances or othér pracedures calculated to disrupt

profoundly the senses or the personality.” The text of this predlcate act is the same as in 18
U S.C. § 2340(2)(B). :

In our Section 2340 Opinion, we placed substantial weight.on the reqmrement that the
procedure “disrupt profoundly the senses,” explaining how the requirement limits the scope of
‘the predicite act to particularly extreme mental conditions. We acknowledged, however, that a
hallucination could constitute a profound dlsmpnon of the senses, if of sufficient duration. Id. .

~ at 39." Nevertheless, it is.not enough that a profound drsmpuon of the senses may occur during

the application of a procedure. Instead, the statute requires that the procedure be “calculated” to
cause a profound disruption of the senses. See Webster's Third Int'l Dictionary at 315 (defining
“calculated” as “planned or contrived so as to accomph‘sh a purpose or to achieve an effect:
thought out in advance”) (emphasis.added). This requirement does not license indifference to

" conditions-that are very likely to materialize. But we can rely on the CIA’s reactions to

conditions that may occur to discern that a procédure was not “calculated” to bring abouta
proscribed result. CIA medical personnel would tegularly monitor the detainee accordirigto
accepted medical practxce and would discontinue the techmque should any hallucmanons be

2 Itrsu'uethat(hcdctaﬁlewarcunhk\elym beawamofthc {imitations imposed uponCIAtntenogamrs
under their interrogatiod plan, Adetninecthusoonmblyconldfcarthatrfhedoes not cooperate, the CIA may .

‘Mwmwdmmmgxﬂmm«mmmmmmdmmw “serious phywical pain or
* suffedng.” Mthedmnecmayhaxbormchfwn,howwer,doesnotmeanthmdxeClAmtmogatorshavelsued

‘allegal “threat™ The federal conirts have made clear that an individyal issues a “threat” only if the réasonable

. ,obwverwmﬂdregmdhlswordsordeedsasa mmmonofanhﬂmﬂontomﬂiotbodﬂyhmn." United

- States v. Mitchell, 812 E.2d 1250, 1255 (9th Cir. 1987); see also United States v.-Zavrel, 384 F.3d 130, 136 (3d Cir. -
.2004) (same); Unlted&atesv Sovie, 122 F3d 122, 125 (2d Cir. 1997) (ﬁmhatequirmgashomng that “on [the = - .
]fnoearﬂmthcmomﬂanoesmwmchmmnmsomeunnwnmnonameadimemd
q»ecxﬁoasmthepmonﬂmmmed,asmoonveyagmmy of purpose and {niminent prospect of execution”) -
(internal quotation pmitted); see generally 4 Wharton's Criminal Law § 462 (15th ed. 1996) (to constitute a tireat,

“thzﬁestwnotvlhetharthswcnmfwedforhrshﬁuorbeﬁevedhemsmdmgm bulwhetbcrhcwasacmaﬂym

" danger,” pmxmablydnctothemuonofthedmdmmcanymnthep:mmedm) CIA interrogators do not

«wlmedwmecthat,abmtcoopmnon, they will inflict conduct that would rise to the level of “serious physical

pain or suffering ” Nordothcymgagemsuggcsﬁveplmimlactsmmmmthat mausphysrcalpamor .
-suffering” will ensue. Prosser ard Keeton, The Law of Torts, § 10, at 44 (Sth ed. 1984) (actionable non-verbal

‘thm!soocur“whe.nthcdcfendantprmtsamponmsndraoondmmormannerasmmdimlelhatmmy
- hnmedxatelybemademdyforuse) Absentanysuchaﬁzmauveoonductbythecm,thedetmneesgeneml "

- . (b)(3) NatSecAct .- -

tyoverwhar mlghtcome ncxtwouldnot satisfythelcgnl defthition of“thmt.
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diagnosed. Such precautlons demonstrate that the technique would not be “calcalated” to
produce hallucmatlons : 4

“ Whether or not a hallucination of the duration at issue here were to constitute a profound
.disruption qf the senses, we have concluded that the hallucination would not be long enough to
* constitute “prolonged mental harm” under the definition of “severe mental pain or suffering” in -
“the anti-torture statute, Section 2340 Opinion at:39-40. The adjustment to this definition in the
- CIT oﬁbnse-—replacmg “prolonged mental harm” with “serious and non-transitory mental harm _
(which need not be prolonged)”~—does not reach the sleep deprivation- technique, The
modification is a refocusmg of thé definition on séverity—some combination of duration and
intensity—instead of its prior reliance on duration alone. The new test still excludes mental
harm that is “transitory.” Thus, mental harm that is “marked by the quality of passing away,”
“of brief duration” or “Iast[s] for minutes or seconds,” see Webster's Third Int'l Dictionary at
2448-49, cannot qualify as “serious mental pain or suffering” Also relevant isthe text’s
" negation of a requirement that the mental harm be “prolonged.” 18 U.S.C, § 2441(d)(2)(E)
L . {(providing that the mental harm that would constntute “senous physncal pam or suffering” “need -
i " not be prolonged”) ' '
K These ad]ustments however, do not eliminate the inquiryinto the duratwn of mental
._barm. Instead, the CIT offense separately requires that the mental harmn be “serious.” As we
‘explained above, the term “serious” does considerable work in this context, as-it seeks to -
. describe conduct that constitutes a grave breach of Common Article 3—conduct that is
C umversally condemned. The requirement that the mental harm be “serious” directs us to
. ‘appraisethe totality of the circumstances. Méntal harm that is particularly intense need not be-
PR 'long—fastnigto be serious. Conversely, mental harm that, orice meeting a minimum level of "
: _ intensity, is not'as extreme would be considered ‘serious” only if it continued for a long period
of time. - Read togethet, mental harm certiinly “need not be prolonged” in all circumstances to
- constitute:“serious imental pain or suffering,” but-certain milder forms of mental effects would:
need to be of a significant ‘duration to be considered “serious.” For the same reasons that the
shoft-lived hallucinations and other fofms of diminished cogmtwe functioning, that may ocour
- .- with extended lack of sleep would not be “sxgm.ﬁcant impairments of a mental faculty, such
" mental conditions also would ot be expected to result in “serious mental harm.” Again, crucial
to.our analysxs is that CIA personnel will intervene should any hallucinations or-significant S
deolines in cogn tive functioning be.observed and that any potcntxal hallucinatxons or other fomls" L
- of dmmnshed cogn!twe funcuomng subsxde qulckly when rest 1s peumtted

. 1"Indcst@nmmngthatsleepdepmrammwcmlt.inou:oe mlaﬂmodtodlsruptpmfonndlythemses. Wealso o
’ﬁndnrelmntthattheCIAwouldnotemploytlnstcchm@etoconfuseandmdxsoﬂmtthedaainecsothmhe :
R ﬁmmmmMmmﬁmmmmgmmmdmwmmmmmm )
P ', :become disoriented would be counterto CIA s goal, whichis to gathcr accuraté intelligence. Rather, CIA = -
. . 'mtemgﬁmswouldemploysleepdepxivauontowwdownthedaaineessttanceandtosoaneh:sagmmwtto
. -7 talk in retum for permitting him to slecp. Fauguealsoreduo&cthedctmmesoonﬁdmmhlsabﬂnytolie
"mmnchglyanithussuggeasmmedemineematmeonlywayofobmwsleepistoageetopmv:deaomme .
..+ .  information, Onwmzyhavemmdmamgwcmmgmmnugammgmmlb'wmdswpmewchmqmpumnmc !
o detxineetolm,andthcnoonnnuetheqnmuomngwhmhetsmstedandmabeacrposmontowvvxdemm R
i aocumteandoompletzmﬁmnaﬂm . '

o ______ ST —- s i | }m R .
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“The third offense at issue is “intentionally causing serious bodily injury.” 18 U.S.C.
§ 2441(d)(1)(F). The Act defines the SBI offense as follows: “The act of a person who
intentionally causes, or conspires or attemipts to cause, serious bodily injury to one or more
persons, including lawful combatants, in violation of the law of war.*?* The War Crimes Act

.- borrows the definition of “serious bodily injury” directly from the federal assault statute, 18
- U.S.C: § 113. See 18 U.S.C. § 2441(d)(2)(B) The federal assault statute, in turn, incorporates

by reference the definition ‘of “serous bodily injury” in the federal anti-tampering statute. See 13

. U.s. C § 113(b)(2) The. anti-tampering statute states that

[T]he term “senous bodily injury” means bodrly injury whrch mvolves——
"(A) a substantial risk of death; :
(B) extreme physical pain;
(€) protracted and ebvious disfigurement; or
* (D) protracted loss or impairment of the functions of a bodily member
' organ, ormerital faculty.

18 U S C. § 1365(h)(3). Three of these resulting effects are plamly not apphcable to the
techniques under consideration here. As explained above, the techniques involve neither an
-apprecxably elevated risk of death, much less a substantial risk, nor the imposition of extreme:

physical pain, nor a disfigurement of any Kind. Indeed, no technique is-admiristered until
medical’ personnel have determined that thereis no medical contraindication to the use of the
technique with that particular detainee. For reasoris we explain below, sleep deprivation also

-does notlead to “the protracted loss or impairment of the functions of a bodrly member, organ,

or mental faculty »

‘ - 'I’hns Offige has analyzed a similar term in the context of the sleep. depnvatlon technique

before. For example, we determined that the mild hallucinations that may occur dunng extended
sleep depnvatton are ot longed Section 2340 Op:mon at 40. Both the term “prolonged” .

-+ and the term *protracted” reqmte that the condition persist fora significanit duration. We were
.+ relnetant to piripoint the amount of time a condition must last to be “prolonged »*Nevertheless,
S Judrcnal detcnmnatrons that'mental harm had been prolonged" under a sxrmlar definition of
- torture in the Torture Victun Protect:on Act,28 US.C. § 1350 note, mvolved mental effeas, ,
' mcludmg post-traumatic stress syndrome, t that had pemsted for months or years after the events

in question. See Mehinovic v. Vuchovic, 198 F. Supp. 2d 1322, 1346 (ND. Ga. 2002)(relying.on

. - the fact that “each plaintiff continues to suffer long-term psychologrcal harm as a result of the
- ordeals they suffered” years after thie alleged torture in determining that the plaintiff expcnenced '
- “prolonged mental bann") Saclae v Asha‘oft 270F. Supp 2d 596, 601-02 (E D.Pa. 2003) '

o ”TheSBIoﬂ'ensemqrmmasanclememmattheoonduabe“in\dolaﬁonofﬂlelawofwar Thmare

'eemmnaslhatmrswquuemmtphwsbeyondthemdmfthesmoﬂens& If. for example, 2 member of an
‘ ~.am1edfomeen_roymgcombatantlmm\nntywexetoeansemausbodﬂylnjmyonthebattleﬁeldpummnto
A ‘.lcgmmatemzhtary operations, the SB] offense would notapply ‘The imposition of “serious bodily injury” on those -

ini custody in amammmmsranme, suchas to pmventmpe, would also m:tvmlate the law of war, See, eg;

- LGRW AR 42
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(holding that v1ct1m suffered “prolonged mental harm“ when he was forcibly drugged and
threatened with death over a period of four years) By contrast, at least one court has held that
the mental trauma, that accurs gver the course of one day does not constitute ¢ ‘prolonged mental
.. harm.” Villeda Aldana v. Fresh Del Monte Produce, Inc., 305 F. Supp. 2d 1285, 1294-95 (S.D.
Fla. 2003) (holding that persons who'were held at gunpoint overnight and were threatened with
* - death throughout, but who did not allege mental harm extending beyond that penod of time, had
" not.suffered “prolonged mental harm” under the TVPA). Dacisions interpreting “serious bodily
_injury” under 18 U.S.C. § 1365(h)(3) embrace this interpretation, See United States v. Spinelli,
-+352 F.3d 48, 59 (2d Cir.-2003) (explaining that courts have looked to whether victims “have-
‘ suﬁ‘ ered from lasting psychological debilitation” persisting long after & traumatic physical in jury
in defermining whether a “protracted 1mpa1rment” has occurred); United States v. Guy, 340 F.3d
655 (8th Cir: 2003) (holding that persistence of post-traumatic stress syndrome more than one
. year after rape constituted a “protracted impairment of the function-6f a . . . mental faculty"),
United Statesv. Lowe, 145 F.3d 45, 53. (1st Cir. 1998) (looking to psychologncal care ten months
“after an incident as evidence of a“protracted impairment”). In the absence of professional
psychologxcal care in the months and years after an incident: causing bedily injury, courts have
. - on occasion turned away claims that even extremely violent acts cavsed a “protracted ‘
* impairment of the function of a . . . mental faculty.” Se¢, e.g., United States v. Rivera, 83 F.3d
: 542 548 (lst Cir. 1996) (overtummg sentencing enhancement based ona “protracted
* impdirment” when victim had not sought counseling in the year following incident). Thus,
- whether medical professionals have diagnosed and treated such a condition, after these
. techmques have been applied, is certainly relevant to detenmmng whether a protracted
X nnpalnnent ofa mental faculty has occurred.* _

)) e " Given the CIA’ 96-hour time limit on continuous sleep’ deprivation, the hours between
“when these mental conditions could be expetted to develop and when they could become of a
severity that CIA. personnel terminate the technique would not be of sufficient duration to satisfy
-+ the requirement that the impairment be “protracted” This conclusion is reinforced by the -
. medlcgl ‘evidence indicating that such conditions subside with one night:of normal sleep.

. : "'Wehavenooowsionmmxsoplmoﬁtﬂdeimmmewhethexthemtmhonﬁlmﬂicnonofpost-tmnmﬂc
' stmsssyndmmewouldwolalctheSBIoﬁnnsc. CIA's experiénces with the.thirty-detainees with whom enhanced
‘ techmqu&chavebemusedmthepast,aswenasmfomaﬁmﬁomnnhtarysm}!ummngsugmmatnmthame
"7+ sleepdeprivation technique, noranyofﬂxeomadxmhanoedtochmquw,mlﬂcdytocaumposl-uammﬂcm '
.77 synirome, CIAmedicalpemonnclhaveeammmedthmdemmformgnsofpost-uaumaﬂcmwndmmc,md :
" . noneof’thedctameeshasbecndmgnosedtosuﬂ'erﬁomm .

" o ”Thexexsalsoaquwuonaboutthemeanmgof“bodﬂyuymy”h{heSBIoﬁ'cnse Asexplmnedabove.

. ﬂwbroaderanh—tampeungshtutedcﬁnwlhetenn%odxl injury” such that any 'ﬁmpmlmm!oftlwﬁmchmof

mmlﬁaﬂty”wouldqualrfyssabodﬂymjmy I8US.C. § 1365(h)(4). If this were thegoverning . ‘

L dcﬁmuqn,nbphysmlngmyto thcbodywmﬂdbequmedforoneofthespeciﬁedoondmonsmconsﬁm“senons

. bodily injury.”. 'IhmmmmnstobeheveMmomponﬁngﬂnsdeﬁmnonof“bodﬂymgugf'mmeSBIoﬁense‘,

*"- . is ot warranted, Nevertheless, whether a “bodily injury” involvirig a physical condition isrequired forthe SBI

L oﬁ%nseisnotamnuerwemnstaddmshembecanscnomoflhehchmqnesatmwouldnnpﬂmtzamtofthefour
condmonsmquhedundm-medeﬁmuonof“seriansbodﬂymmy, eyenmtheabwmofmysq;mtcphymwl '

mju}y mq\munent.

wET ‘.; : B T
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D.

] “Our analysis of the War Crimes Act thus far has focused on whether the applicationof a ‘
proposed interrogation technique——in particular, extended sleep deprivation—creates physical or
- 'mental conditions that cross the specific thresholds established in the Act. We have addressed
questions-of combined use before in the context of the anti-torture statute, and concluded there -
" that the combined use of the six techniques at issue here did not result in the'i xmposmon of.
.“extreme physncal pain.” Memorandum for John A. Rizzo, Senior Deputy General Counsel,
‘Central Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney
General, Office of Legal Counsel, Re: Application of 18 U.S.C. §§ 2340-23404 to the Combined
_Use of Certain T echmques in the Interrogation of High Value al Qaeda Detamees (May 10,
2005). This conclusion is important here because “extreme physical pain” is the specified pain
“threshold for the CIT offense and the SBI offense, in addition to the torture offense. See 18
U.S.C. §§ 244l(d)(2)(D)(2) 113(b)(2)(B). With regard to elements of the War Crimes Act
concerning “impairments,”. CIA observations of the combined use of these techniques do not
suggest that the addmon of other techniques during the appllcazlon of extended sleep depnvatlon
" would accelerate or aggravate the cognitive diminishment associated with the technique soas to
reach the specified thresholds in the CIT and SBI offenses. Given the particularized elements set
_forth in the War Crimes Act, the combined use ofthe sxx techmques now proposed bythe CIA
"would not vmlate the Act. - , s o ‘

E. .

) The War Crimes Act addresses, conduct that is universally condemned and that
. constitutes grave breaches of Common Article 3. Congress enacted the statute to declare our
 Nation's commitment to those Conventions and to provide our personnel with clarity as to the
boundaries of the criminal conduct proscribed under Common Article 3 of the Geneva - '
Conventions. For the reasons discussed above, we ‘conclude that the six techniques proposed for
_‘use by the CIA, when used in accordance with thexr accompanying lumtatlons and safeguards do .
- notviolate the spocxﬁc oﬁ‘enses estabhshed by the War Cnmes Act ' ’

L For the reasons discissed if thxs Paxt, the ptoposod mtemgamn techmque.s also are
- ‘conslstent thh the Detamoe Treatment Act S , .

N :

Coe - The DTA,requu'es the Umted States to oomply with ce.rtam constltutlonal standards in the :
* . treatment of all persons in the ¢ustody or control of the United States, regardless: of the. - .
: , ‘nationality of thie person or the:physical location of the detention. The DTA provides that “[n)o h
.. individual in the custody.or inder thé physical control of the Upited States Government;’ :
. regardless of nationality or physical location, shall be subject to cruel, inlmnian, or degrading
" .. . treatment or punishmient.” .DTA.§. 1403(a) The Act deﬁnos "cruel, mhuman, or degmdmg
I ‘“trcatment or. pumshment” as follows ‘ . . A
. (@) NatSecAct . - e L T oY '
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In this section, the term “cruel, inhuman, or degrading treatment or-punishment”
means the cruel, unusual, and inhumane treatment or punishment prohibited by
the Fifth, Eighth, and Fourteenth Amendments to the Constitution of the United
States, as defined in the United States Reservations, Declarations and
Understandings to the United Nations Convention Against Torture and Other
Forms of Cruel, Inhuman or Degrading Treatment or- Pumshment done at New

York, December 10, 1984.

'DTA § 1403 (d). 26 Taken as awhole, the DTA | xmposes a statutoxy requirement thatthe. Umted :
. States abide by the substantive constltutmnal standards applicable-to the United States under its

reservation to Article 16 of the CAT in the treatment of detainees, regardless of locatxon or
citizenship. . .

The change in law brought about by the DTA i is mgmﬁcant By its own'térms, Artxcle 16

o ofthe CAT applies only in “territory under [the] jurisdiction™ of the signatory party. In addition,

the constitutional provmxons invoked in the Senate reservation to Asticle 16 generally do not -
apply of their own force to.aliens outside the territory of the United States. See Johnson v. '
Elsentrager 339'U.S. 763, 782 (1950); United States v. Verdugo-Urquidez; 494.U.S, 259, 269 ‘

" (1990); see also United States v. Belmont, 301 U.S. 324, 332 (1937); United States v. Curtfss-

Wright Expor{ Corp., 299 U.S. 304, 318 (1936). Thus, before the enactment of the DTA, United

* States personnel were not legally required tq follow-these con’titutional standards outside the

temitory of the'United States asto aliens. Nevertheless, even before the DTA, it was the policy

of the United States to avoid cruel, inhuman, or degrading treatment, within the meaning of the

.U.S. reservation to ‘Asticle 16 of the CAT, of any detainee in-U.S. custody, regardless of location =

or na'aonahty See supra at'n.1. The purpose of the DTA was to COdlfy this policy into statute.

Bl

- A.lthough Unlted States obhgattons under Article‘16: extend to “the cruel, uausual and
inbumane treatment or punishment prohibited by the Fifth, Ejghth; and/or Fourteenth -

. - Amendments to the Constitution of the United States,” only the Fifth Amendment is directly
~"" Télevant hére. The Fourteenth Amendment provides, in rélevant part: “No, State shall . :

" .deprive any person oflife; liberty; or property, without due process of law'" (Emphasis added)

Thxs Amendment does not apply to actlons taken by the federal Government. See, e 28 Sam o

e "'IhepurposcoftheUS mvnnontoAmde lGoftheConvcmionAgxmstTomnewnstop:wxdedear .
meanmgtomedcﬁnm°nof“cmel, mhmmn,ordegmdmg"u'emmntorpumshmmtbmdonUnnedSmeshw
pmuaﬂaﬂytogumdagmstmyexpamvcmmmnonof‘demdng"mderme 16. See Supyuary and

* "":Analysis of the Convention Agatust T orture arid Other. Cruel, Inhuman or Degrading Treaimeat or Buninhmmt, in

. "+S. Treaty. Doc. No. 100-20, at 15-16 (Bxecutive Branch Siiinmary and Analysis of the CAT"); S. Exec, Bep, 101-
;| +30, Covention Against Tarmre and Other Cruel, Ithuman or Degrading Treatment or Punishment 8t 25-26 (Aog.

80, 1990). The reservation “Construes the phraseto bé coextensive with the constitutional guaranters against cruel;

‘umsval, and inbpmzne treatment.” Executive Branch, &mmary’md,dnagm: of the CAT at 15, S. Exec. Rep, 101&30
. a1 25} Aa:ordmgly, theDTAdow not probibit all “degrading” bebavior in theo:dinarysenseoftﬂctmn,inﬁcad.

. ~ the pmhibmonex!mds “only msoﬁar as™the specxﬁed oonsututwnal standards. 136 Cong Rec 36,198 (1990)

e R
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Francisco Arts & Athletics, Inc.'v. United States OWpic Comm., 483 U.S. 522, 542 n.21
(1987); Bolling v. Sharpe, 347 U.S. 497, 498-99 (1954). |

The Eighth-Amendment prohibits the infliction of “cruel and unusual punishments.” As
the Supreme Court repeatedly has held, the Bighth Amendment does not apply until there has
been a “formal adjudication of guilt” See Bell v. Wolfish, 441 U.S. 520, 535 n.16 (1979);
Ingraham v. Wright, 430 U S. 651, 671 n.40 (1977); see also In re Guantanamo Detainee Cases, .
355 F. Supp. 2d 443, 480 (D.D.C. 2005) (dismissing detainees’ Elghth Amendment clainis
because “the Eighth Amendment applies only after-an individual is convicted of a crime”). The

- limited apphcablllty of the Eighth Amendment:under the reservation to Article 16 was expressly
_ recognized by the Senate.and the Executlve Branch during the CAT ratification deliberations:

The Eighth Armendment prolubltnon of cruel and unusual pumshment is, of the:
- three [constitutional provisions cited in the Senate reservation], the most limited
. in scope, as this amendment has consistently been interpreted as protecting only
. “those convicted of crimes.” Ingraham v. Wright, 430.U.S. 651, 664 (1977). The
- Eighth Amendment does; however, afford protection against tormre and ill- '
treatment of persons in prison and similar situations of criminal pumshmem

Summary and Analysis of the Conventlon Agamst Torture and Other Cruel Inhuman or
Degrading Treatment or Punishment, in S. Treaty Doc. No. 100-20, at 9 (emphasis added)
(“Executive Branch Summary and Analysis of the. CAT’) Because none of the high value \
:detainees on whom the CIA might use enhanced interrogation techniques has been convicted of
any crime in the Umted States tha substannve requirements of the Eighth Amendment are not

) dxrectly relevant here

The Due Process Clause of the Fifth Amendment forbids the depnvatlon of “life, liberty,
or property without due process of law.” Because the prohibitions.of the DTA are directed at
. “treatment or punishment,” the ‘Act does not require application of the procedural aspects of the
. Fifth Amendment. The DTA provides for compliance with the substantive prohibition.against-
“cruel, inhuman, or degrading treatment or pumshment” as defined by the United States =~
. reservation to Artiole 16:0f the CAT.. The CAT recognizes such a prohibition 1o refer to serious
" -abusive acts that approach, but fall short of, the torhire elsewhete prohibited by the CAT. See -
.CAT Art. 16 (prohibiting “other cniel, inhuman, or degrading treatment or punishment which do -
" not amount to torture”): The term “treatrment™ therefore refers to this prohibition on substantive
conduct, nottothe process by which the Govemmént décides to impose: such-an outcome. The
. addmon of the term pumshmen ” hkewxsesuggests a focus on what acuons or omissions are

e r ThisisnottosaymatElgbthAmendmentstandardsamufmmipomoemapplymgtheDTAwpre- ,

"+ " conviction interrogation practices: 'meSuprechamhasmadedearthatueannanamounhngmpums!mm :
: "mthmnauialwouldvnolmﬂwDuermClanse See United States v. Salérno, 481 U.S. 739, 746-47 (1987); -

e ;Cﬂy quevemv Mass. General Hosp., 463 U:S. 239, 244 (1983); Wolfish, 441 U.5. at 535-36&nn.16-17 <
" "Treatment amounting to “cruel and unitsual punishment” undatthlgmhAmmdmentalsomayconsunnc
.pmhibited“pmnShmatt"undertheFiﬁhAmcndmcm. Of course, the Constitution does not pmhtbuthemxposmon A
" of certain sanctions on detainees who vxolateadmxmsmﬁvenﬂes while lawﬁmydetamed. See, e.g., Sandinv, =
. 'Cormor, S15U5. 472, 484-85 (1995). - _ .

.ﬁ} R S SR
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ultnmateiy effected on a detainee—not-upon the process for deciding to xmpose those outcomes.
Cf. Guitierrez v. Add, 528 U.S. 250, 255 (2000) (observmg that the interpretation of a statutory
term “that is capable of many meanings” is often influenced by the words that surround it).
Moreover, the DTA itself includes extensive and detailed provisions dictating the process to be

. afforded certain detainees in, mlhtary custody. See DTA § 1405, Congress's decision to specify

. detailed procedures applicable to pa:t:cular detainees cannot be reconciled with the notionithat

- "the DTA was intended simultaneously to extend the pmcedural protectxons of the Due Process
Clause generally to all detainees held by the United States

' Rather the substantlve component of the Due Process Clause -govems what types of :
- {reatment, mcludmg what forms of interrogation, are permissible without trial and conviction.
This proposition is one that the Supreme Court confirmed as recently as 2003 in Chavez v.
" Martinez, 538 U.S. 760 (2003) See id. at 779-80, id. at 773 (plurality opinion); id. at 787
_(Stevens, J:, concurring in part and dissenting in part). Further reinforcing this principle, a
" . mdjority of the Justices recognized that the Self-Incrimination Clause—instead of proscribing
- .particular means of i interrogating suspects—only prohibits coerced confessions from being used
'to secure a. criminal conviction. See Chavez, 538 U.S. at 769 (plurality opinion, joined by four
Justxces) (“[M]ere coercion does not violate the text of the Self-Incrimination Clause absent use
. ofthe eompelled statement in a criminal case against the witness.”); id. at. 778 (Souter, J., '
concurring in the judgment) (rejecnng the notion of.a “stand-alone violation ofthe pnvzlege
* subject to compensation” whenever ‘the pohce obtain any involuntary self-mcnmmatmg
. statem’ent") : .

J L In this regard, substanuve due process protects against interrogation practioes t that
SRR “shock{] the conscience.” ‘Rochin v. California, 342 U S. 165, 172 (1952); see also County of
' Sacramento v. Lewis, 523 U.S. 833, 846 (1998) (“To this end, for half a century now wé have .
. spokén of the oogmzable level of execative abuse of power as that which shocksthe :
. conscience.”), 2% The shocks-the-conscience inquiry does not focus on whether the interrogation .
" 'was co¥raive, which is the relevant standard for whethei a statement would be admissible jn
- . “court. SeeMalloy v. Hogan, 378 U S. 1, 7(1964) (“Under, [the Self-Incrimination Clause] ‘the
. - constitutional inquiry is not whether the conduct of the state officers in obtaining the confession *
was shocking, but whether the confession was: free ahd voluntary.”). Instead, the ‘relevant -
Jiberty is not freedom Fom unlawﬁxl interrogations but freedom from severe bodxly or mental
* - haitn inflicted in the course-of.an interrogation.™" Wilkins v. May, 872 F.2d 190,-195 (7th Cir.
- . '1989)(Posner, J.).. In order to tross that. “high? thresholdiin the law ehforcement context; there
. must bc “mxsoonduct ‘that a reasonable person w0uld ﬂnd 0 beyond the norm of proper police

: PR ' ”Ithasbwnmdelyandpubhclymoo@wedthattheFxﬁhAmendmems shockstheoonsdmce test
LT supphwthelegalmndmdappliablemmenMgahmdmspmmmmgmdingﬁmmmm&s N
© ' pursulint to the U.S. reservation to Article 16 of the CAT and thus the DTA. This conclusion was reached, for * ‘
R exxmpl%byabxpam$ngmupoflegﬂschohﬁandpohcymakmchanedby?hﬁﬁpﬁeymmbepntyAnomcy !
*.  Genegal duringthe Clinton Admiaistration. See Long Ferin Legal Strategy Project for Preserving Security and
....Democratic Freedonts in War on Terrorism 23, (HaxvardZOM) 'IheDepamnmlofmsucealsopubhdyannmmced
' thxspanofus mt:xpmxnon of ‘Article 16,in congressional | testimony, priorto the eactment of the DTA. See- ‘
--; . Prepared Statement of Patrick F. PhlIbm,AmmeDcpulyAnomeyGenmeefomthePcumnthmsedet Lo
; Commmeeon Intelligence; T)'eannent ofDetameesmthe Global War on- Terror(]uly 14,2004). . )

e ....... dpop-esaisir;{ " ] M
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procedure asto shock the conscience, and that is calculated to induce not merely momentary fear

- - oramxety, but severe mental suffenng " ld.

As we discuss in more detail below, the “shocks the conscience” test requires a balaticing
of interests that Jeads to 2 more flexible standard than the inquiry into coercion and voluntariness
that accompanies the introduction of statements at a criminal trial, and the govemnmental interests

" at stake may vary with the context. The Supreme Court has long dxstmgmshed the govemment
- “interest in ordinary law enforcement froi-thé more compelling interest in safeguarding national

security. In 2001, the Suprerne Court made this distinction clear in the due process context: The

. .government interest in detaining illégal aliens is différent, the Court explmned when “appl[xed]
- ‘narrowly to a small segment of particularly dangerous individuals, sdy, suspected terrorists.”

Zadvydasv. Davis, 533 U.S. 678, 691 (2001). This proposition is echoed in Fourth Amendment -
jurisprudence as well, where “special needs, beyond the normal need for law enforcement,” can
", justify warrantless or even suspicionless searches. Fernonia School-Dist. 477 v. Acton, 515U 8.
. 646; 653 (1995). In this way, “the [Supreme] Court distinguishe(s] geveral crime control
programs and those that have-ariother particular purpose, such as protection of citizens against
special hazards or protection of our borders.” In re Sealed Case, 310 F.3d 717, 745-46(For.
Intel. Surv. Ct. Rév. 2002). Indeed, in one Fourth Amendment:case, the Court observed that
while it would not “sanction [automoblle] stops justified only by the general interest in crime -
‘control,” a “roadblock set up to thwart an imminent terrorist attack™ would present an entirely
different constxtutlonel quession. Jrdianapolis v. ‘Edmond, 531 U.S. 32, 44 (2000).

c.

- Application of the shocks the consctence" testis comphcated by the fact that there are
relanvely few cases in which courts have applied that test, and these cases involve contexts and
interests that differ significantly from those of the CIA i mterroganon program.. The Courtin
County of Sacramento-v. Lewis emphasized that there is “no calibrated yard stick” with which to
determine whether conduct “shocks the conscience.” 523 U. S. at 847. To the contrary, “[rjules

_ o of dueprocess are not . . . subject to mechanical’ apphcatlon in unfarmhar temtory ” Id. at 850.

A claim that government conduct “shocks the conscience,™ therefore reqmres “ah exact analysls

- ofcxrcumstanees 1d. The Court has explamed

o The phrase [due process of law] formulates a conoept less rignd and more ﬂmd
.than those envisaged in other specific and particylar provisions of the Bill of
Rights. Its application.is less'a matter of rile. Asserted denial is to be tested by
‘an appraisal of the totality of facts in a given case. 'I‘hat which may, inone . .’
+ setting, constitute a demal of fundamental fairness, shoclsing to the universal
- §ense of justice, may, in other cxrcumstances and in hght of other cons:demnons

e fall short.of such a demal
‘ ;Id at 850 (quotmgBetts w. Brady, 316 u.s. 455 462 (1942)) Rabertson v. Ctty qd. Plano 70,

. © F3d 21; 24 (5th Cir. 1995) (“It gogs without-saying that, in detenmmng whether the '
- . ‘constitutional fine has been crossed, the'claimed wrong must be viewed in the context in ‘Which it
. "accunred.”). In évaluating the techniques in ‘question, Swpreme Gourt precedent therefore . -
R reqmres us to ana]yze the cxrcumsta.nces underlymg the CIA mtenogatxon progmm—limﬁed to .

(b)a’)"““"‘i'f““'"i’ ...... m( o F’POH' | e
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. high value terrorist detainees who possess intelligence cntlcal to the Global War on Terror—-and
, thls cleasly is not a context that has arisen under existing federal court precedent

: In any context, however two general principles are relevant for determmmg whether
_executive conduct “shocks thé conscience.” .The test require fir tan inquiry into whether the
. conduct.is arbnrary in the constltuttonal sense,” that is, whether the conduct is propomonate to
the government iriterest involved. See Lewis, 523 1U.S. at 846. Next, the test reqmres ,
. consideration of whether'the conduct is objectively “égregious” or “outrageous” in light of
. -traditional executive behavior and contemporary practlces See id. at 847 n38. We oonmdex each
element in turn,

1.

Whether government conduct “shocks the conscience” depends primarily on whether the *
conduct is “arbitrary in the constitutional sense,” that is, whether. it amounts to the “cxercise of |
power without any reasonable justification in the service of a legitimate governmental

: objectwe Id, 523 U.S, at 846 (internal quotation marks omltted) “[CJonduct intended to

_ injure in some way unjustifiable by any government interest is the sort of official action most -
. likely to rise to the conscience-shocking level,” although deliberate indifference to the risk of

-inflicting such unjustxﬁable injury might also “shock the conscience.” Id. at 849-51. The

. " “ hocks the conscience” test therefore requires consxdemtxon of the: Justxf ications underlymg such
] oonduct in deterrmnmg its propnety :

: 'I‘hus we tnust lookto whether the relevant conduct furthers a govemment interest, and to
' the nature aod i importance of that interest. Because the Due Process Clause “lays down [no] : .
’ categorical imperative,” the Court has “repeatedly held that the: Govemnment’s regalatory interest
' in community safety can, iri appropriate cifcumstances, outweigh an mdmdual’s liberty -
mterwt“ Umted Sl'ates v. Salerno, 481 U.S. 739, 748 (1987).

. Al Qaeda’s demonstmted a,blhty to launch sophxsucated attacks causmg ‘mass casualtles
." " 'within the United States and ‘against United States interests worldw1de and the threat tothe
~ YJnited States posed by al Qaeda’s continuing efforts to plan and to execute such attacks
" indisputably implicate g 2 compelling governmerital interest of the highest order. “It is ‘obvious
. andunargusble’ that no governmental interest js more compelling than the security ofthe :

-" Nation” Haigv. Agee, 453 U S.280, 307 (1981) (cxtatmns omitted); see also Salerno, 481 U.S.
.. 7 at-748 (noting that “society’s interest s at its péak” “in times of war.or ‘insurrection”™). The CIA
N _mterrogatxon program—and, in partxcular its use of enhanced mterrogatlon techniques—is -

- -intendéd to serve this paramount interest by producing substantidl quantities of otherwise

.. upavailable intelligence. The CIA believes that this program “has been a key reason why al-
>, Qa'ida has failed to Jaunch a spectacular attack in the West since 11 September 2001.” -

" Memorandum for i?eyen G. Bradbiry, Principal Deputy Asgistant Attorney General; Office of -

.. -Legal'Counsel, fro B __[Chief, Legal Group, DCI Counterterrorist Center,
' Re: Effectivenessof the CIA Counterintelligence Interrogation Techniques:at 2 (Mar. 2, 2005)
.. (“Effectivenes’s Memq”). 'We.npderstand that use'of enhanced tecliniques has produced:
" significant’ mteﬂ;gence that'the Governmeént has ysed to'kéep the Nation sife. As the President .
k e)q?IaIBed, “by gwmg us mformatlon about terrorist, plans we could not get anywhere else, the
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‘program has saved i innocent lives.” Address of the President, East Room, White House,
September 6, 2006 . \

For example, we understand that enhanced interrogation techniques proved particularly
crucial in the interrogations of Khalid Shaykh Muhammad and Abu Zubaydah. Before the CIA
_used enhanced techniques in interrogating Muhammad, he resisted giving any information about
. future attacks, simply warning, “soon, you will know.” As the President informed the Nation in
‘his September 6th address, once enhariced techniques were employed, Muhammad provided
_ information revealing the “Second Wave,” a plot to crash a hijacked airliner into the Library
‘Tower iri Los Angeles—the tallest building on the West Coast. Informatlon obtained from
" Muhammad led to the capture of many of the al Qaeda operatives planmng theattack.
Interrogations of Zubaydahmagam once enhanced techniques were employed—revealed two at
" Qaeda operatives already in the United States and planning to destroy a high rise apartment
. building and to detonate .a radiological bomb in Washington, D.C. Theé techmques have revealed
plotsto blow up the Brooklyn Bndge and to release mass blologxcal agents in our Nation’s
“largest cmes : :

United States military and intelligence operations may have degraded the capabnhtnes of
al Qaeda operatives to launch terrorist attacks, but intelligence indicates that al Qaeda remains a
. grave threat. In a speech last year, Osama bin Laden boasted of ‘the deadly bombings in London
) and Madrid and wamed Americans of his plans to launch terronst atiacks in the United States

- ... Thedelay in similar operations liapperiing in' America has not’ been because of
)y . - failure to break through your security measures. ‘The operations are under
: ' " preparasion and you will see them in your homes the minute they are through with
. preparatxons Allah wnllmg :

. Quoted at http AN breltbart com/2006/1 9/D8F7SMRHS html (Jan. 19, 2006) In August
. 2006, British authorities fonled a terrorist plot—planned by al Qaeda—that intended .
BX) : mmulmneously to detonate more than 14 wide-body jets traveling acrossthe Atlantic and that
(b)‘(é)' Nats eg}&atened to lgll more cmhans than al Qaeda’s attacks on. September 11, 2001
L Intelhgence mdxcaies & recetit suige of orgamzed tcrronst trammg actwmes ameng al
Qaeda operatives| [ -
suggest that the officials are aware of an unpendmg
major attack” against the West. “There is some indication that these iajor attacks will originate,
_as the recent airliner plot had, from terrorists based in the United Kingdom, |

!

ol |This 1ntelhgence remforcesthat the threax of terrorist attacks posedbyai Qaeda
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In addition to demonstrating a compelling government interest of the highest ordes -

) underlymg the use of the techniques, the CIA will apply several measures that will tailor the
: .progmm to that interest. The CIA. in the past has taken and will continue to take specific
precautions to narrow the class of individuals subject to enhanced techniques. As described .

above, careful screening procedures are in place to ensure that enhanced techniques will be'used

- only in the interrogations of agents or members of al Qaeda or its affiliates wlio are reasonably

believed to possess critical mtelhgenee that can be used to prevent future terrorist attacks against -
the United States and its interests. The fact that enhanced techniques have been used to date in
the interrogations of only 30 high value detairiees out of the 98 detainees who, at various times,

- have been in CIA custody demonstrates this selectivity. This interrogation program isnota

dmgnet for suspected terrorists who nught possess helpful mformatxon

: Before enhanced techmques are used the CIA will attempt sunple questioning. Thus,
enhancod techniques would be used only when the. Director of the CIA considers them necessary

because a high value terrorist.is withholding or manipulating critical intelligence, or there is

... insufficient time to try other techniques to obtain such intelligence. Once approved, enhanced
. techniques would be used only as less harsh techniques fail or as interrogators run qut of time in.

the face of an imminent threat, so that it would be unlikely that a detainee would.be subjected to

". more duress than is reasonably neoessaxy to elicit the information sought “The enhanced

techniques, in other words; are not thé first option for CIA interro gators confronted even with a
hrgh value detainee. These procedures target the techniques on situations where the potential for

_savmg the livés of innocent persons is the greatest

. As important as careﬁ:lly restnctmg the number and scope of mtenogatrons arethe .
safeguards the CIA will eniploy to mitigate their impact an the detajnees and the care with which
the CIA chose these techniques.. The CIA has determined that the six techniques we discuss
herein are the minimum necessary to maintain an effective program designed to obtain the most
valaable mtellxgenee possessed by al Qaeda operatives. The ‘CIA interrogation team and medical

", personnel would review the detainee’s «condition both before and during intesrogation, easuring

‘that techniques will not be used if there is anyreason to believe their use would cause the

" detaine¢ significant mentat or physical harm. Moreover; because these techmques were ada;ﬁed
" from the military’s SERE trairiing, the impact of techniques ¢losely resembling those proposed’
" "bythe.CIA has been the subject of extensiyve médical studies. Each of these techniques also bas
been ¢mployed earlier in the CIA program, and thé CIA now has its experience with those
" .. “detainees, mcludmg long-termy medical and psycholomcal observations, as an additional ..
. -empirical basis for tailoring this narrowly drawn progran. These detailed procedures, : and
_reliance on historical evidence; reflect a limited arid direct focus to firther a critical

govemmental interest, while at the same time eliminating any unnecessary harm to detamees In

, - his context the techmques are not “arbxtrary in the constitutional 'sense.”

2.-' .

The substantwe due process mqulry reqmres consi ideration of ncst only whether the

. :} odnduct is proportionate to the government interest mvolved, but-also whether’the conduct is
" consistent with objective standards of conduct, as measured by traditional executive behavior -

and contempomxy practwe In thlS regard, the i mquuy hns ahxstoneal element Whether

(00283 -




(b)(1)
(b)(3) NafSecAct

Case 1:15-cv-09317-AKH Document 53-18 Filed 10/17/16 Page 34 of 40

RSN

consndered in light of “an understanding of traditional executive behavior, of contemporary

"practice, and of the standards of blame generally applned to them,” use of the enhanced

mterroganon techniques constitutes government behavior that “is so egregious, so outrageous

. that it may fairly be said to shock the contemporary conscience.” Lewis, 523 U.S. at 847 n.8; see

also Rochin, 342 U.S. at 169 (“Words being.symbols do not speak without a gloss. On the one
hand the gloss may be the deposit of history, whereby a term gains technical content.”). In this
section, we consider.examples in six potentially relevant areas to defermine the extent to which

. those other areas may inform what kinds of actions would' shockthe conscience in the context of
the CIA program. : : .

- In conductmg thei lnqulry into whether the proposed interrogation techmques are
consistent with established standards of executive conduct, we are assisted by our prior

' conclusion that the techniques do not violate the anti-torture statute and the War Crimes Act.
- Congress has, through the federal criminal law, prohibited certain “egregious™ and “outrageous™

acts, and the CIA does not propose to use techniques that would contravene those standards.
Certain methods of interrogatinig even high-ranking terrorists—such as torture—may well violate
the Due Process Clause, no matter how valuable the information sought. Yet none of the

- techniques at issue here, considered individually or in combmatlorL constitutes torture, cruel or

inhuman treatment, or the intentional infliction of serious bodily injuryunder United States law.
See 18 U.S.C. §§ 2340, 2441. In considering whether the proposed technigies are consistent

- with tmdmonal executive behavior and contemporary practice, we therefore begin from the

‘premise that the proposed techniques are neither “axbltrarjf asa constltuuonal matter nor

. v1olatxons of these federal criminal laws .

N We have not found exampl es of tradmonal executwe behawor or comemporary practice
that would condemn an interrogation program that furthers.a vital government interest—in

- particular, the interest.in protecting United States citizens from catastrophic terrorist attacks—

' ‘and that is carefully designed to avoid unnecessary or significant harm. “To the contrary, we

conclude from these examples that there is support within contemporary community standards
for the CIA interrogation program, as it has been proposed. Indeed, the Military Commissions

Act itself was proposed, debated, and enacted inno small paxt on the assumphbn that it would

e allow the CIA program to go foxward

Ora?nwy Criminal Inve.mgations The Supreme Court bas. nddrossed the questnon

... whether various police mterroganon practices “shock the conscience” and thus vielate the Fifth -
" . Amendment in the context of traditional ctiminal law eaforcement. In Rochin v. California, 342

(b)( 1)
(b)(3)

-U.S. 165 (1952), the Court reversed a criminal comncnon where the prosecutxon introduced

evidence against the defendant that had been obtained by the forcible pumping ‘of the defendant’s.
stomach. TheCourt’s analysis focused-on the brutahty ofthe pohce conduet at issue, ecpeclally
the intrusion‘into the defendant 8 body : . :

: Illegally breaking - mto the pnvacy of tbe pentxoner the stuggleto .open hxs mouth
" and remove'what was there, the forcible extraction of his stomach’s contexits—
* thiscourse of proceeding by agents of the governmept to obtain evidence is bound- -
-to offend even hardened sensibilitiés. They are methods too close to the rack and
the: screw to perm:t of constlttmonal dxﬂ'mntlanon ' : S

NatSécAct ' IV
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Id. at 172. leewxse in Williams v. United States, 341 U.S. 97 (1951), the Court conSIdercd a
conviction under a statute that criminalized depriving an individual of a constitutional right
under color of law. After identifying four suspects, the defendant used “brutal methods to obtain
a confession from each of them.” 1d. at 98. :

A rubber hosg, & pistol a blunt instrument, a.sash cord and other implements were

. used in the proje t. One man was forced to look at a bright light for fifteen
minutes; when he was blinded, he was repeatedly hit with a rubber hose and a -
sash cord and ﬁnally knocked to the floor. Another was knocked from a chdir and-,
hit in the stomach again and-again. He was put back inthe chair and the

" procedure was repeated. One was backed against the wall and jammed i in the

~ chest with'a club. Each was beaten; threatened, and,unmerclfully punished for -
several hours untll he confessed.

Id at 98-99, The Court characterized this brutal conduct as “the classic use of force to make a
man testify against himself” and had little difficulty concluding that the victim had been depnved a
of his rights under the Due Process Clause. Id. at 101-02 (“[Where police take mattérs.in their
own hands, seize victims, beat.and pound them until they confess, there cannot be the slightest .

. doubt that the police have deprived the victim of a right under the Constitution.”). Williams is
-significant because it appears to be the only Supreme Court case to declare an interrogation
‘unoonstltutlonal where its fruits were never used as evidence i in a criminal trial. .

: In Chavez v. Martmez 538 U.S. 760 (2003) the police had questioned the plamtlﬁ: a’
YR gurishot wound victim who was in severe pain and believed he was dying. The plaintiff was not
7 .. charged, however, and his confession thus was never introduced against him in a criminal case.
" . TheSupreme Court rejected the plaintiff's Self-Incrimination Clause claim but remanded for
. consideration of the legality of the questioning under the substantive due process standard. See
. id, at 773 (epinion of Thomas, J.); id. at 778-79 (Souter, J., concurring in judgment). -
’Importantly, the Court considered applying a potentially more restrictive standard than “shocks
. the conscience™—a standard that would have catcgoncally barmd all “unusually coercive”
- mterrogaﬁons See id, at 783,788 (Stevens, J. , concurring in part and dissenting in part) .
+ "(describing the irterrogation at issue as “torturous” and “a clissic example of & violation of a
' ~constitutionat right itnplicit in the concept of ordéred libesty™) (intemnal quotation marks
oxmtted), id. at 796 (Kennedy, J, concumng in part and dlssenung in part) (“The Constitution
" does not countenance the ofﬁcnal imposition of severé pain or pressure for purposes of
" interrogation. This is true whether thie protection is found in the Self-Incrimination Clause, the
broader guarantees of the Due Process Clause, or both.”). At least five Justices, however, .
rejected that pmpos;tion, the context-spocxﬁc nature of the due process inquiry required that the
- standard-remain whether an interrogation is conscience-shocking: See.id. at 774-76 (Thomas; J.,
jomed by Rehnqutst, CIl, and Scaha, L ),Jd at 779 (Souter J' ooncumng in the Judgmwt,
'jomed by Bre.yer J ) , o .

'n:e CIA program is tnuch leSS invasive md extreme than mach of the conduct that the
s Supreme Court has held to raige substantive due. process concems, conduct. that has generally e
- involved sxgmﬁcant bodily-intrusion (asin ‘Rochin) or the. inflicti on. of,. or.indifference to, .
S J ) jextreme pain-and suﬂ'enng (as'in Williaons and Chavez) As Iudge Posner of the Seventh Cm:mt :
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has observed the threshold defining pohoc interrogations that exceed the bounds of substantrve. ’
o .. due process is a “high™ one, which requires “misconduct that a reasonable person would find'so
B beyond the norm of proper.police procedure asto shock the conscience, and that is calculated to
"induce not merely momentary fear or anxiety, but severe mental suffering.” Wilkins, 872 F.2d
at 195. In contrast, and as discussed in detail bélow, the enhanced interrogation techmques at
_ -issue here, if applied by the CIA in the manner descnbed in this memorandum, do not rise to that
- ‘level of brutal and severe conduct. The mterrogators m Williams. chose weapons—clubs butts-of
guns, sash cords—designed to inflict severe pain. While sorne of the techniques discussed herein
involve physical contact, none of them will involve the use of such weapons or the purposeful
“infliction of extreme pain. As proposed by the CIA, none of these techmques involves the
indiscriminate infliction of pain and sufferirig, or amounts to efforts to “wring confessions from
the-accused by force and violence.” Williams 341U.8. at101-02. : B

- Moreover, the:government mterest atissue in each of the cases discussed above wasthe
v general interest in law enforcement That government interest is strikingly different from what -
. - isat stake in the context of the CIA program: The protection of the Unpited States and its
", . interests against terrorist attacks that, as experience proves, may result i in massive cnvrhan
‘casualties. Denvmg an absolute standard of coriduct divorced from- context, as Chavez -
. démonswates, is nat the established application of the “shocks the conscience” test. Although
“none of the above cases expressly condones the techniques that we consider herein, neither does
.- anyof them arise in the special context of protecting the Nation from.armed attack by a foreign
*.enemy, and thus collectively they do not provxde evidence of an executxve tradition dlrectly

apphcable ta the techmques we consxder here

o/ o Umted States Mllztary Doctrme ‘Thig United States Army has codified procedures for
) : xmhtaty mtelhgence mterroganons in the Army erld Mcmual On September 6 2006 the .

2’W’lliczmswas anexampleofapmseaxhonunderwhatxsnowoodxﬁedas lBUSC 5242 which makes
f namnnnaloﬂ‘ensetovrolatemecansumﬂonalnghtsofanotherwhileacungundaooloroﬂaw Prosecytions
. ‘hxvebeenhoughlundersecuon742forpohcebeamgsandmwmganmsmvolvingtheexeemveuseoffmbut
... courtsapplying section 242 consistently have focused.on whether the violent actions were justified. To thisend,
o+ . federal pattem jury mmucuonsforsectionumesewﬁonsaskthejwymdeddewhethermcvxcmnwas ’
", “physically assaulted, intidridated, or otherwise abused intentianally and without justification.” Eleventh Circuit
7" Pattern Jury Instruction 8 (2003). Courts of appeals, particularly after the Supreme Court's clarification of the' -
.. “shocksthe conscience™ standard in Lewis, have repeatedly mmedtowheﬂlertheoondnctoouldbejumﬁedbya
AR legunra!cgovemmentintemt. Rogers v. Clty of Little Rock, 152 F.34 790, 797:98.(8th Cir. 1998). . "

o ”muwconwnofdemumforordmaqmmmmwwfommmmnpomasmllasrnmnlwcml
T ¢ commitment, the Supreme Court has held that substantive due process standards require “safe conditions;” includmg
e . “adequate fodd, shelter, clothing, and medical care”, Youngberg v. Romeo, 457°U. 08, 307, 315 (1982). The fuilure to
2 v,pmvidearchmlmmmnmnnem,mmostmmmmmes,wuldprmmahly “shock the conscience.” The Coust has
L + - not ponsidéred whethér the govesnment could depart from this general foquirement in:a limited manner, fargeted at
tn. . . protecting the Nation from prospective terrorist attack: Nevertheless, if isinformative that both the conditions of
.." . . ocbofinement at CIA facilities, see Memorandum for John A Rizzo, Acting General Counsel, Central Intelligeince:
+ ... Agency, frora Steven G. Bradbiry, Acting Assistant Attorey Geseral, Office of Legal Cotmsal, Application of the
o i Detainee Treatment Act to Condifions of Confinement at Central !nlelhgenoeAgwxcy Detention Facilities at 8 (Aug,
e, ,2006), endthe mzexmgahon u:chmquw oons:daed hcmn, see lnﬁ-a at 70-72, omnply wnh thc “mfe condmons"
R TR éﬂ*ﬁﬁanﬂi;_Mmﬁ_ﬁo_%_%e*eﬁi

o ()3 NatSecAct’ N
S _ 36 -

(00292



Case 1:15-cv-09317-AKH Document 53-18 Filed 10/17/16 Page 37 of 40

eesena
Department of Defense issued a revised Army Field Manual 2-22. 3 on Human Intelligence ‘
"Collection Operations. This revised version, like its predecessor Army Field Manual 34-52, lists
a variety of interrogation techniques that generally involve only verbal and emotional tactics. In
the “emotional love approach,” for example, the interrogator might exploit the love'a detainee
: feels for his fellow soldiers, and use this emotion to motivate the detainee to cooperate. Army
"1 Field Manual 2-22.3, at 8-9. The mterrogator is advised to be “extremely careful that he does
" ' . not threaten or coerce a source,” as comcymga threat might be a violation of the [Uniform
- Code of Military Justice].” .The Army Field Manual limits interrogations to expressly approved -
‘techniques and, as a matter of Departrhent of Defense policy, also explicitly prohlbxts eight
techniques: "‘(1) Forcing the detainee to be naked, perform sexual acts, or-pose in a sexual -
manner; (2) Placing hoods or sacks over the head of 4 detainee, using duct tape over the eyes;
€)) Applymg beatings, electric shock, bumns, or othér forms of physical pain;
.. (4) ‘Waterboarding;’ (5) Using military workmg dogs; (6) Inducing hypothermia or heat injury;
, *(7) Conducting mock executions; (8) Depriving the detainee of necéssary food, water or medical
" . .care.” Id. at5-20. The prior Army Field Manual also prohlbntcd other techques such as “food
, deprlvatlon” and, abnormal  sleep depnvatmn :

, "The eighteen approved techmques hsted in the Army F ield Manual are dlfferent from and
" less stressfirl than those under consideration here. The techniques proposed by the CIA are not
strictly verbal or exploitative of feelings. They do involve physical contact and the imposition of
physical sensations such as fatigue. The revised Army Field Manual, and the prior manual, thus
. ‘'would appear to provide some évidence of conirary executive practice for military interrogations.
. .'While none of thé six enhanced techniques proposed by the CIA is expressly prohibited under
.. the current Manual, two of the proposed techniques— “dietary mampulatxon and “sleep
. depnvatxon —were prohibnted in an unspecified form by the prior Manual.
AN
R Nevertheless we donot beheve that the pnor Army Field Manual is dispositive evndenoe
“of traditional executive behavior [and] ‘of tontemporary practice” in the context of the CIA
program for several reasons. The prior manual was designed for traditional armed conflicts,
) pameularly conflicts govemed by the Third:Geneva Convention, which provides extensive .
- protections for prisoners of war, mcludmg an express prohibmon of all forms of ‘coercion, See
"+ Army Field Marual 34-52, at 1-7 t0-1-8; see.also id. at iv-v (requiring interrogations.to-comply .
"' with the Geneva Conventions and the Uniform Code of Military Justice}; GPW Art. 17. With
."_ . respect to-thesé traditional conflicts, the ptior manual Provided standards to be, administéred
generally by xmhtary personniel wnthout regard to the 1dont1ty, value, or statusofthe detmnec
By contrast, al Qaeda. terrorists subject to the CIA program will be unlawful enemy combatants,
- ot prisoners of war, Bven within this class of unlawful combatants, the progr&m will be :
. administered only by trained and experienced mterrogamrs who'in tum will:apply the techniques
. onlyto a subset of high value detainees. Thius, the pnor manual directed at'executing general
:  obligations of all mlhtary personnel that would arise in traditional drmed conflicts between -
.- uniformed armies is not contmllmg ewdenoe of how }ngh value, unlawﬁ:l enemy | oombatants e
: should be treated ’ : . ; :

Cr ‘In. contmst, the revised AmryField Manual was wntten with an exphcn undexstandmg
.. -that it would govern how out Armed Forces would treat unlawful enemy combatants captured i in .
) " the present confliét, as'the DTA: required before the Manual’s pubhcatxon The revised Army
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_ - . Field Marual authorizes an additional interrogation technique for persons who are unlawfu! .
) . combatants and who are “likely to possess important.intelligénce.” See Army Field Manual 2-
' 22.3, Appendix M. This appendix reinforces thetraditional executive understanding that certain
mterroganon techniques are appropnate for unlawful enemy combatants that should not be used
with prisoners of war

S The rewsed Army Fleld Manual cannot be described as a ﬁrmly rooted tradition, havmg
' been published only in September 2006. More significantly, the revised Army Field Manual was
*"approved by knowledgeable high level Executive Branch officials on the basis of another
- understanding as well—that there has been a CIA mterrogat;on program for high'value terrorists
~who possess ‘information that could help protect the Nation from another catastrophic: terrorist
-attack.™ Accordingly, policymakers could prohibit certain interrogation techniques from general
- use on those in military custody because they had the option of transfemng a'high value detainee
. 16 CIA custody. That understanding-—that the military operates in a different tradmon of
. ‘executive action, and more broadly—is established by the text of the DTA itself. The DTA.
requires that those in the “custody or effective control” of the Department of Defensé not be
“subjéct to.any treatment or technique of interrogation not authorized by or listed in the U.S.
Army Field Manual on Intelligence Interrogation.” DTA § 1402(a); see also id. § 1406. By
- contrast, the DTA does not apply this Field Manual requnrement to those in the custody of the
" CIA,) and requires only that the CIA freat its detainees in a manner eonsistent with the A
. constitutional standards we have discussed herein, DTA § 1403. Accordingly, neither the
" tevised Army Field Manual nor its prior iterations provide controlling evidence of executive
. practice for the ClA'in interrogating unlawful enemy combatants who possess hlgh value:
) . information that would prevent terronst attacks on Amencan cmllans

. . -State Department Reporis anh year, i the State Department’s Country Reports on
. Human Rxgbts Practices, the United States condemns torture and other coercive interrogation
* techniques'employed by other countries. In dtchssmg Indonesia, for example, the reports list as -
“[p)sychological torture” conduct that involves “food.and sleep deprivation,” but give no specific
informatien as to what these techmques involve. In dnscussmg Egypt, the reports list, as ..
. “methods of torture,” “stripping and blindfolding victims; suspendmg victims from a c€iling or
R 'doorfmme wrth feet just touching the floor; [and) beating victims [thh various objects].” See
weL e calso, eg., Iran (classxfymg slecp depnvatlon as ejther torture or sevete pnsoner ahuse) Syna
S (dlseussmg sleep depnvauon as- elther torture or “dlrtreannent”) L

. 'Iheee reports however do not provxde comrollmg e'ndence that the CIA mterrogatxon ,
- program “shocks the coutempomry conscience.” As an iritial matter the State Department has -
... informed us that thiese reports are hot meint to be legal conclusions; but instead they. are public
N diplomatic statements designed-to encourage foreign governments to alter their policiesina
.-+ manner that would serve United States interests. In any evént, the condemned techniques are
AN, :often part of a course of eonduct that involves other more severe. techmques, and appears tobe .

Lo "Wedonotmeantosuggeet&mteverymthyoﬁiem-whopamc:pmdmthewmpo&uonufthemmed :
© < . % . ArmyField Manual was aware of the CIA prograin. 'lheeeniorDeparunexnofDefenseofﬁaalswhoappmvedthe .

. ﬁ) © .+ mamal, however, hadthepmperdeamnoeemdmanoftheQApmgamems&moe - .
R H -‘.' . ‘ . . . *
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nndertaken in"ways that bear no resemblance to the CIA interrogation program. The reasons for
the condemned conduct as described by the State Department, for example, have no relationship

- . 'with the CIA’s efforts to prevent catastrophic terrorist attacks. In Liberia and Rwanda, these
tactics were used to target critics of the govemment; Indonesian security forces used their
techriiques to obtain confessions for ¢riminal law enforcement, to punish, and to extost money;
Egypt “employ[ed] torture to extract information, coerce opposition figures to cease thelr
pohtlcal activities, and to deter others from SImllar actlvmes " :

. The commitmerit of the United States to condemmng torture, the indiscriminate use of
- foree, physical retaliation against political opponents, and coercion of conféssions in ordinary.
- criminal cases is not inconsistent with the CIA’s proposed interrogation practices. The CIA’s
screening procedures seek\o ensure that. eshanced techniques are used in the very few .
‘interrogations of terrarists who dre believed to possess intelligence of critical value to the United
States, The CIA will use enhanced techniques only to the extent néeded to-obtain this
. -exceptionally important information and will take care to avoid inflicting severe pain or suff ering
or any lasting or unnecessary harm, The CIA program is'designed to subject detainees to no
more duress than is justified by the Government’s paramount interest in protecting the United
States andts interests from further terrorist attacks. .In these essential respacts, it ﬁmdamentally
differs ﬁ'om the conduct coudemned in the State Department reports:

.. Deczszons by Forezgn Trzbunals Two foreign tribunals have addressed mterroganon '
fpractnces that arguably resemble some at issue here. In one of the cases, the question in fact was
..~ - - whether certain interrogation practices met a standard that is linguistically similar to the “cruel,
) A inhuman, or degrading treatment” standard in Article 16 of the CAT. Thesetribunals, of course,
. didnot apply a standard with any ‘direct relationship to that of the DTA, for the DTA specifically
¢ defines “cruel; inhuman, or degrading treatment orpunishment” by reference to'the established
K standards of United States law. The Senate’s reservation to. Asticle 16, incorporated into the
-DTA, was speclically designed to adopt & dlscernable standard based on the United States
'Constxtutlon, in marked contrast to Article 16°s treaty ‘'standard, which could have been subject to.
. .the decisions of forelgn governments or international tribunals applymg otherwise open-ended
"+ . terms such as cruel, intniman or degrading treatment or punishment.” ‘The essence of the
. -Senate’s geservation is that Article 16°s standard simpliciter—as opposed to the meamng glveu it
" by the Senate rwewatxon—xs not controllmg under United States law ‘

L 'I,‘he threshold qixestmn, t.herefore, is whether these cases have any relevance tothe -
: mterprenﬁon of the Fifth Amendment. The - Supreme Court hes not looked to foretgn or. N
* _international court decisions in detenmnmg whether conduct shocks the conscience within the
'meamng of the Fifth Amendment. Morebroadly, u using, forexgn law to interpret.the Umted States -
_Constitution remains a subject of intense debate. See Roper v. Simimons, 543 U.S: 551, 578"~
- (2005); id: at 622-28 (Scalia, I, dissenting); Akins v. Virginia, 536 U.S. 304,316 n.21 (2002);
07 id. at 322 (Rehnquist; C.J., dxssennng) ‘When interpreting the Constitution, we believe thiaf we .
.7 .. must lookfirst and foremost to Usiited States sources,. See, e.g., Address of the Attorney General
', atthe University of Chicago Law School (Nov. 9, 2005) (“Those who seek to enshrine foreign
.’lawin our Cotistitution through the courts therefore-bear a heavy hurden.”). This focus is
pamcularly nnportant here becausetheSenate s reservatlon to Axttcle 16 was desxgned tb
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provide a discérnable-and familiar domestm legal standard that would be insulated from the
impressions of forelgn tnbunals or governments on the meaning of Amcle l6’s vague language

We recognize, however the possnbxlrty that members of a court might look to forelgn

. decisions in the Fifth Amendment context, given the increasing incidence of such legal reasoning
" in decisions of the Supreme Court. Some Judges might regard the decisions of foreign or
" international courts, under arguably analogous circumstances, to provlde evidence of" '
.contemporary standards under the Fifth Amendment. While we do not endorse this practice, we
..find it nonetlieless appropriate to consider whether the two decisions in questxon shed any light
‘upon whether the mterrogatnon techmques at issuc here would shock the consclence :

We conclude that the relevant decisions of forelgn and lntematlonal tribunals are
appropnately distinguished on their face from the legal issue presented by the CIA’s proposed
techniques. In Ireland v. United Kingdom, 2. EHRR 25 (1980), the European Court of Human
Rights (“ECHR") addressed five methods uséd by the United Kingdom to interrogate members:
of the Irish Republican Army: requiring detainees to remain for several hours “spreadeagled -

* ‘against the wall, with their fingers put high above the head against the wall, the legs spread apart.

and the feet back, causing them to stand on their toes with the weight of the body mainly on the
fingers”; covering the detainee’s head with a dark hood throughiout the intetrogation; exposing
the detainee to a continuous loud and hissing noise for a prolonged period; depriving the detainee

" of sleep; and “subjectmg the detainee(] to.a reduced diet during their stay” at the detention

facility. Id at 196.. The ECHR did not.iridicate the length of the periods of sleep deprivation or
the extent o which the detainee’s diets were modified. /d at{ 104. The ECHR held that, “in
combination,” these technlques were “inhuman and degrading treatment,” in part because they -
“arousfed in the detamees] feelings of fear anguish, and mfenonty capable of humiliating and

" debasing them and possrbly brealcmg their physrcal or moral resnstanoe Id. at 167.

The CIA daes not propose to use all of the techmques that the ECHR addressed. Wrth

-+ . regard to the two techniques potentmlly in common—extended. sleep deprivation and dietary .
 manipulation—the ECHR did not expmsly consider or make any ﬁndmgs as to.any safeguards
" that accompanied the United Kingdom’s interrogation techniques. A United Kingdom report, - -
- reléased separately from the ECHR litigation, indicated that British oﬁiqxals in1972bad

- recommended -additiorial safeguards for the sleep deprivation techniques such s the presence of

and momtonng by a physi¢ian similar to procedures that are now part of the CIA program. See
nfra at 72-75. The ECHR decision, however, reviéwed those interrogation techniques- before_ ’

such recommendations were implemented; and:therefore, theré iz some evidence that the

' techniques considered by the ECHR werenot aoooxhpamed by procednree and safeguards similar

. © ' “'to those that will be apphed m the CIA program
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More tmportantly, the ECHR ‘made no mqmry into whether any govetnmental interest

roight have re&sonably justified the conduct at issue in that ease——whlch is thelegal standard that
‘the DTA requires in evaluating the CIA’s proposed interrogation techniques: The lack of such an

inquiry reflects the factthat the BCHR s definition of “inhuman and degrading treatment” bears
little resemblance to the U.S. constitutional pnnclples incorporated under the DTA. . The ECHR

" . has demonstrated this gulf not only in the freland case itself, but also ini other ECHK. decisions -
’ that reveal an e)gpansnve understandmg of the. concept thatgoes far- beyond how couits in the
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