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. United States have interpreted our Constitution. For example, the ECHR has held that the so-
. called “death row effect”—the years of delay between the imposition of a death sentence and its

v/ . execution arising from the petitioner’s pursuit of his judicial remedies-—itself constitutes -

"“inhuman or degrading treatment or punishment” See Soering v. United States, 11 Bur. Ct. HR."
439 (1989): The Supreme Court, by contrast, has routinely refused to entertain such claims, and
lower federal courts have not, found themto have merit. . See, e.g., Lackey v. Texas, 514 U.S.
1045(1995) (denying certiorari to review a-decision rejecting such a claim over a dissent by

_ Justice Stevens); Allen v. Ornoski, 435 F.3d 946, 959 '(9th Cir. 2006) (The petitioner “cannot

. ‘credlbly argue that the evolving standards of decency that rhark the progress of a maturing

" society, as evidenced by the decisions of state and federal courts, are meving toward recognition

".of the validity of Lackey claims.”). The ECHR also has read the Euiopean Convention to grant

“that ourt authority fo scrutinize prison conditions. For example, the ECHR has'concluded that'it-
is inhuman and degrading to confine two-persons to one cell with only.one exposed toilet
‘between them. Melnik v. Ukraine, ECHR 722286/01 (2006). Amid such expansive decisions,

. the ECHR might well regard the proposed enhanced interrogation techniques, or even the
existence of the CIA interrogation program itself, to constitute “cruel, inhuman, or degrading”
treatment under the standards incorporated in the European Convention. Yet we do not regard
the ECHR’s interpretation of its own European Convention human rights standards to constitute

_ petsuasive eviden e as to whether the CIA techniques in question here would viotate the Fifth
Amendment, and thus the DTA.

.~ The Supreme COurt of Israel s review of i mtenogatxon techmques in Publzc Committee -
. . Against Torture v. Israel, HCJ 5100/94 (1999), similarly turned upon foreign legal issues not
o ) .. 'Televant here. There; the Israeli court held that Israel’s General Security Service (“GSS”) was
s ‘not legally authorized to employ certain interrogation methods with persons suspected of terrorist -
. activity—including shalung the torso of the detainee, depriving | the detainee of sleep, and forcing
the detainee to-remain in a variety of stress positions. The court reached that coriclusion,
however, because it found that the GSS only.had the authority to engage in interrogations
7 specifically authorized by, Isracli domestic statute and that, under the then “existing state of law,”
. . id at 36, the GSS was “subject to the same restrictions applicable” to “the ordinary police -
- ‘mvesugator " id. at29. See id. (“There is no statute that grants GSS investigators special
o ..mterrog,anng powers that are-different or more significant than those grantedthe polite
. investigator.”). Under that law, the GSS was.permitted only to ““exainine orally.any persons .
. - supposed'to:be acquainted with the faéts and circimstanoes of any. offense’™ and to reduce their
" responses to writing, and thus the statute did not permit the “physical means” of mtetrogauon
.undertake by thie GSS. Id. at 19 (citing the’ Israeli Criminal Procedure Statuté Art. 2(1))
' (emphasis added). At the same time, the Israeli court specifically held open whether the o
_legislature could autherize such techniques by statute, id. at 35-36, and determined that it was not
_-appropriate in tliat caseto consider spemal mterrogaﬁon methods that mxght be aithorized when
- aecessaxy to save human hfe, ;d at 32 .
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As we have explained-above in ﬁndmg particular U.S. Supreme Court decisions to be
distinguishable, it is not the law in the United States that interrogations performed by intelligence- -
officers for the purpose proposed by the CIA are subject to the same rules as “regular police
interrogation(s).” Jd. at 29. Thus, the Israeli court addressed a fundamentally different question

. that sheds little light on the inquiry before us. Where the Israeli GSS lacked any special statutory
.authority with respect to interrogations, the CIA is expressly authorized by statute to “collect

intelligence through human sources and any other appropriate means” and is-expressly .

. - distinguished from domestic law enforcement authorities. 50 U.S.C. § 403-4a(d)(1). Indeed,
‘beyond the CIA’s general statutory authority to.collect human intelligence, the Military

Commissions Act itself was enacted specifically to permit the CIA mterroganon program to go -
forward. See infra at 43-44. Thus, while the Israeli court rested its 1999 decision on the

‘ '.legxslature s failure to grant the GSS anything dther than ordinacy police-authority, we face-a
-+ ClA intermogation program clearly authorized and justified by legxslatlve authority separate from
- . and beyond those applicable to ordinary law enforcement investigations. And.the Israeli
" Supreme Court itself subsequently récognized the profound differences between the legal .
~ :standards that govern domestic law enforcement ‘and those that govern armed conflict with
- terrorist organizations. . Compare Public Committez Against Torturé v. Isrcel (1999) (stating that

“there is no room for balancing” under Israeli domestic law), with Public Committee Against

" Torture in Israel v. The Government of Israel, HCJ 769/02 (Dec. 11, 2005), § 22 (holding that

under the law of armed conflict applicable to a oonﬂlct against a terrorist Organizasion, “human

.- rights are protected . but notto their full scop " and emphqsxzmg that such'rights must be
* . “belance{d)” against “mnlxtary nwds") . : ‘ -

(b)( 1)
(b)(3)

Survival, Evasion, Resistance, and Esazpe ( "SERE") Trainmg As we noted’ at the
outset, variations of each of the proposed techniques have been used before by the United States,
providing some evidence that they are, in some circumstances, consistent with executive
tradition and practice. . Each of the CIA’s enhanced interrogation techniques has been adapted

"from military SERE training, where techniques very much like these have long been used on our
. own troops - Individuals undergoing SERE- training are obviously in a very different situation
‘from detainees undergoing interrogation; SERE 'trainees know that the treatment they are

experiencing is part of 4 training: program, that it -will last only a short- ume, and that ‘they will not )

", be significantly barmed by the training.

We do not \msh to. understate the 1mportamoe of these dl&‘mnoes, or the gravxty of the

) . pSychologmal trauma that may accompany the relative uncertainty faced by the CIA’s detainees,
‘On the other hand; the interrogation program we consider here relies on techniques that have . -

been deemed safe enough to use in thie trmmng of-our own troops. We can draw at least one

- conclusion froni the existence of SERE training—use of the techniques involved in the CIA’s

interrogation program (or at least the similar techmques from which these have been adapted).
cannot be considered to be categorically inconsistent with “tradmonal execunve behav:or” and

" coutemporary pracnce” regardlms of: contcxt . ‘ ‘. . E
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- The Enactment of the Military Commissions Act. Finally, in considering “contemporary
practice” and the “standards of blame generally applied to them,” we consider the context of the

recent debate over thie Military Commissions Act, including the views of legislators who have
. been briefed on the CIA program. In Public Committee Against Torture, HCJ 5100/94, the

Israeli Supreme Court observed that in a democracy, it was for the political branches, and not the
courts, to strike the appropriate balance between security imperatives and humianitarian
standards and it invited the Israeli legislature to enact a statute speclﬁcally delimiting the

+ Security.service’s authority “to apply physical force during the interrogation of suspects

spected of involvemient in hostile terrorist activities.” fd at 35. Inthe United States, Congress .
‘In fact enacted such a statute, responding to the Presidént’s invitation by passing the Military
Commissions Act to allow the CIA interrogation program to go forward. Whil¢ the isolated
statements of particular leglslators are not dispositive as to whether specific interrogation
techmques would shock the conscience under the DTA, we properly may consider the Military

Commissions Act, taken &s a whole, in coming to-an understanding of “contemporary practice,

and of the standards of blame generally applied to them,” and what Americans, through their
representatives in Congress, generally deem to be acceptable conduct by the executive officials

©* charged with ensuring the national security. Lewis, 523'U.S. at 847 n.8; ¢/, Roper, 543 U.S. 551
. *(2005) (finding the passage and repéal of state laws to be relevant to oontemporary standards -

under the Eighth Amendment); Atkins, 536 U.S. 304 (same).

‘The Premdent inaugurated the ,polltlcal debate over what would become the Military
Comnmissions Act.in his speech on September 6, 2006, wherein he announced to the American - -
people the existence of the-CIA program, the nature of the al Qaeda detainees who had been
interrogated, and.the need. for new legislation to ‘allow the program to “go forward” in the wake

. -of Hamdan. As the President later explained: “When I proposed this legislation, I explained that
- 1 would have one test for the bill Congress produced: Will it allow the CIA program to
. continue? This bill meets that test.” Remarks of the Presxdent Upon Signing'the Military:.
; Commigsion: Act of 2006, East Room, White House (Oct. 17, 2006). Senators crucidltoits
. passage agreed that the Statute must be structured to permit the CIA’s program to continue. See
- . 152 Cong. Rec. S10354-02, S10393 (Sept. 28, 2006) (statement of Sen. Graham) (“Should we

«. - -havea CIA program classified in pature that would allow techniques not in the Army Field -
R Mannal to get good intelligence from high value targets? The answer from my point of view i is

yes, we should.”); id. at'S 10414 (statemient of Sen. McCain) (“[M]y oollcagum ‘have no

" .doubt—his legislation will allow the CIA to continue ‘interrogating prisoners within the
- “boundaries established in the bill.”).” Representative Duncan Hunter, the leading sponsor of the
. biltin the House, similarly described the legislation as “leav(ing] the decisions as to the methods -
" ofi mterroganon to the President and to the intelligence professionals at the CIA, so that they may

«carry forward thls vital program that, as the President explained, serves to gather the critical
mtelhgence necessary to protect the country from another catastrophic terrorist attack” 152 .

-+ "Cong. Rec. H7938 (Sept. 29,2006). The Act clarified the War Crirges Act and provided.a

: ‘_ * comprehensive framework-for mterpretmg thc Geneva ConVentxons so that the CIA progmm
. mlght go forward after Hamdan. , D ,

The Mthta:y COxnm:ssxons Act, to be sure, did not prohxblt or license speclﬁc .

L mie:rogatzon techniques. As discussed above; Members of Congness on both sides of the debate
o AexpresSed wxdely d:ﬁ‘erent v1ews as to the specxﬁc mterrogatlon techmques that mxght or m:ght )
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.. notbe permxtted under the statute. See supra at n.13. Nonetheless, you have mformed us that
prior to passage of the Mhtary Commissions Act, several Members of Congress, including the
~- . full memberships of the House and Senate Intelligence Committees and Senator McCain, were
. briefed by General Michael Hayden, Director of the CIA, on the six techmques that we dlscuss
" herein and that, General Hayden explained, ‘would likely be necessary to the CIA detention and
interrogation program should the legislation be enacted. In those classified and private
conversations, none of the Members expressed the view that the CIA intefrogation program
should be stopped, or that the teehmques at issue were inappropriate. Many of those Members
.thereafter were critical in ensuring the passage of the leglslatton, nmaking clear through their -
“public statements and through their votes:that they believed that a CIA program along the llnes'
'-General Hayden descnbed could and should cantinue.

Beyond those with specific-knowledge of the classrﬁed details of the program, all of the :
Members who engaged in the legislative debate weré¢ aware of media reports—sotne accurate,
some not-—describing the CIA interrogation program. Those media reports suggested that the
‘United States had used techniques including, and in some cases eXceeding; the coerciveness of
the six techniques proposed here. The President’s request that Congress permit the CIA program
1o “go forward,” and the carefully negotiated provisions of the bill, clearly presented Congress

“with the question whether the United States should operate a classified interrogation program,

" limited to high vilue detainees, employing techniques that exceeded those employed by. ordinary
law enforcement officers'and the United States military, but that remained lawfhl undér the anti-
torture statute and the War Ctimes Act, There can'be little doubt thiat the subsequent passage of ..

. the statute reflected an endorsement by both the Presxdcnt and Congress of the political branches’-
' ) " shared view that the CIA interrogation program was consistent with contemparary practice, and
‘ therefore did not shock the conscience. We do not regard this political endorsement of the GIA
interrogation program to be conclusive on the constitutional question, but we do find that the

. passage ‘of this legaslatxon provides a relevant measure of contemporary standards.

*-_'_*“ *

. The substantive due process analysrs as always, must remain Iughly sensitive to eontext
b We do not regard any one of the contexts discussed here,.on its own, to answer the critical ‘
- . question:- What interrogation techniques are peimissible for use by trained proféssionals of the

o "ClA in ‘'seeking to protect the Nation from. foreign terrorists who operste through a diffuse and .
-, "sécret international network of cells.dedicated to [aunching catastrophic terrorist sttacks-on the -
~ United States and i% citizens and allies? Nonetheless, we read the:constitutional tradition .~
 teflected in thié DTA to permit the United States to émploy a riarrowly drawn, extensively . .
‘monitored, and carefully sifeguarded initerrogation program for high value terorists that uses
A enhanced techmques that do not inflict srgmﬁcam or lastxng physxcal of menta] harm. ‘

L

D.

PR Applymg these legal standards to the six proposed techmwes nsed mdrv:dually and in
S ~oombmat10n, we oonclude that these techmques are consistent with the DTA. - .
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Drez‘aty Mampulaaon The CIA hmxts the use of dletary manjpulation to ensure that
. detainees subject to it suffer no adverse heaith effects. The CIA’s rules ensure that the detainee
* receives 1000 kCal per day as ani absolute minimum, a level that is equivalent to a wide range of -
" commercial weight loss programs. Medical personnel closely monitor the detainee during the
. application of this technique, and the technique is terminated at the prompting of medical
personnel or if the dctameeloses more than ten percent of his body weight. While the diet may
.~ be unappealing, it- exposes the detainee tono appreciable risk of physical harm.. We understand '
from the CIA that this technique has proven effective, especially with detainees who have a
~ particular appreciation for food. In light of these safeguards and the techmque s effectiveness,
- the CIA’s use of this techmque does not vnolate the DTA.

: Comecttve Techmques Each of the four proposed “corrective teohmques involves some
physical contact between the interrogator and the detainee. These corrective techniques are of
two types. First, there are two “holds.” With the facial hold, the interragator places his ‘palms.on

. . either side of the detainee’s face in a manner careful to avoid any contact with eyes. Withthe . °
- attention, grasp, the mterrogator grasps the detainee by the collar and draws him to the -
interrogator in order to regain the detainee’s attention, while using a collar or towel around the
" back of the detainee’s neck to avoid whiplash. These two techniques inflict no appreciable pain
- on the detainee and are directed wholly at refocusmg the detainee on the‘interrogation and
. frustrating a detaine¢’s efforts to ignore the i interrogation. Thus, the described techniques do not
. vxolatc the. requxrements of substantive due process.

..~ . Second, the CIA proposesto use two slaps " In the abdominal slap, the mterrogator may
- begin with his ‘hands no farther than 18 inches away from the detainee’s abdomen and may strike
7" © " the detsinee in an area of comparatively little sensitivity between the waist and the sternum.
_ The facial sla,p involves a trained interrogator's strildng the detainee’s cheek with: his hand. Like
.the holds, the slaps are primarily psychological techniques to make the detainee uncomfortable
they are not mtended, and may not be used, to extract information from detamees by force or

L hymcal coercion,

L There is no question; however, that the slaps may momentanly inﬂnct some pam But
"+ careful safeguards ensure that no sngmﬁcant pain would occur. ‘With the facial slap,the -~
© . interrogator must not wear any rings, and must strike the détainee in the area between'thetip of -
the chin and the corresponding earlobe to avoid any contact with sensitive aréas. The
. * " interrogator may not use a fist, but ingtead must use an open hand and strike the detainee. only ,
"' with his open fingers, not with his palm.. With the abdominal slap, the inferrogator also may not -
" use a fist, may not wear jewelry, and may strike only between the sternum and the navel. The
< interrogatoris reqmred to maintain a short distance between hlmself and the détainee to'prevent -
. . .ablowof slgmﬁcant force. Undoubtedly, a single application.of either of these techniques
7.4 . -presents a question dxﬁ‘erent from their repeated.use. We understand, however, that interrogators -
" -wiltnot apply these - slaps with an intensity, or a frequency, that will cause sl.gmﬁcant physical -
. pain-or injury. Our concluslon that these techniques do not shiock the conscience does not inean
- . : 'that interrogators may punch, beat, or otherwise physically abuse detainees in an effort to extract
-, . .information. .To the contrary, the result that we reach here i is expressly limited to the use of far .
Co morg: lumted slap techmques« that have careﬁllly becn desrgned to aﬂ‘ect detalnees ' '
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. psycholognca]ly, without harming them physically. Slaps or other forms of physmal contact that
~ go beyond those descrlbed may raise different and serious questlons uuder the DTA.

. Monitoring by medical personnel is also important. Medical personnel‘observe the
‘administration of any slap, and should a detainee suffer significant or unexpected pain or harm,
the technique would be discontinued. In this context, the very hmxted risk of harm 883001ated
with this techmque does not shock the oonscmnce :

. Extended Sleep Deprivation.. Of the techniques addressed in this memorandum, extended
sleep depnvatlon again, as under the War Crimes Act, requires the most extended analysis.
. Nonetheless, after reviewing medlcal literature, the observations of CIA medical staff in the -

. application of the technique, and the detailed procedures and safeguards that CIA inteirogators
and medical staff must follow in applying the technique and monitoring its appllcanon we
conclude that the CIA’s proposed use of extended sleep deprivation would not impose harm

o unjustlﬁable bya govemmental interest and thus would not shock the conscience.

. The scope of this technique is hmlted The detainee would be subjected to no more than
96 hours of continuous sleep deprivation, absent specific additional approval, including legal
. approval from this Office-and approval from the Director of the CIA, the detainee would be
. allowed an ‘opportunity for eight hours of uninterrupted sleep following the application of the
technique; and he would be subjected to no more than & total of 180-hours of the sleep,
. deprivation technique in one 30—day period.  Notably, humans have been kept continuously
...~ awakein excess-of 250 hours in medical studies. There are medical studies suggesting that sleep
J- . deprivation has few measurable physical effects. See, e.g,. Why We Sleep: The Functions of
o - .Sleep in Humans and Other Mammals 23-24 (1998). To be sure, the relevance of these medical
studies is limited. These studies have been conducted under circumstances very dissimilar to
those at issue here. Medical subjects are in a relaxed environment and at relative liberty to do
- whatever keeps their interest. The CIA detainees, by contrast, are undoubtedly under duress, and
their freedom of movement and activities are extremely limited. CIA medical personnel,
..~ ‘however, have confirmed that these lumted physical effects are not sxgmﬁcanﬂy aggravated in
* . 'theunique environment of a CIA marrogaﬂon

: As descnbed above, the CIA’s method of keeping, detamees awake-—contmuous
_standiag—can cause edema, or swelling in the lower legs and feet, Maintaining the standing
 position for-as many as four days would be extremely unpleasast, and urider some circumstances,
; pamful, although edema and muscle faugue subside qulcldy wben the detmnee is penmtted to sit

“orta redhne

o » Wemdmwmatdmngmeused&emwosedmdaddeepdepmnmtmhmquqmedm
o woulduﬂﬁnwzaxa disposable undeigarmet designed for adults suffering from inicontinence, The undeaganment
wwldbeuwdtoavoidtheneedmgulaﬂymxmmdelheGMneeforusedfmcmﬂet,mdwmﬂdbenguhﬂy
© .. checked to avoid skin irritation'or unnecessary discomfort. Thie proposed use of the undergarment is justified not -
Ty Justforsamtaxymsons,butalsotoptotectboththed&mceandmehuamgmomﬁmnunneo&myandpotmmny
‘-dangamsphymaloomact Wcalsomdmtandﬂmmemwugldmraddlnonaldomingsuchasppmrnf
. shorts, ove.rthe undergarment dunngappheanonofthxs techmque. - , _
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At the same tlme however the CIA employs many safeguards to ensure that the detainee
does not endure significant pain or suffering. The detainee is not pemmted to support his weight
“'by ha ging from his wrists and thereby risking injury to himself, This precaution ensures that
the detainee’s legs.are capable of functioning normally at all times—if the detainee cannot
. support his own weight, administration of the technique ends. In addition, the CIA’s medical
.. personnel monitor the detainee throughout the period of extended sleep depnvatlon They will
halt use of the technique should they diagnose the detainee as experiencing hallucinations, other
.abnormal psychologxcal reactions, or clinically szgnlﬁcant diminishment in cognitive
- functioning. Medical personnel also will monitor the detainee’s vital signs to ensure that they
stay within normal parameters. If medical personnel determine that the detainee develops
clinically significant edema or is experiencing significant physical pain for anyreason, the
technique either-is discontinued or other methods of keeping the detainee awake are used. These
.. . :accommodations are significant, because they highlight that the CIA uses extended sleep.
. deprivation merely to weaken a detairiee’s psychological resistance to mterrogatlon by keeping
him awake for longer than nomml penods of time. ,

Combmed ects. We do not evalvate these techmques in lsolatlon To determme
whether a course o interrogation “shocks the conscience,” it is important to evaluate thie effect
-of the potential combined use of these techniques. See, e.g., Williams v. United States, 341 U S.
97,-103 (1951) (evahiating a three-day course of interrogation techmques to determine whether a
. ‘constitutional violation occurred). Previously, this Office has been’ paiticularly concérned about -
" techniques that may have a mutually remforcmg effect such that the combination of techniques
.. might increase the effect that-eacli would impose on the detainee. Combined Use at 9-11. -
. - Specifically, medical studies provide some evidence that sleep depnvatlon may teduce tolerance .
- ‘to some forms of pain in some subjects.’ See, . g., B. Kundermann ¢t al., Sleép Deprivation
’ . Affects Thermal Pain Thresholds but not Somatosensory Thresholds mHeaIzhy Volunteers, 66.
' Psychosomatic Med. 932 (2004) (finding a significant decrease in heat pain thresholds and some
" decrease in cold pain thresholds after one night without sleep); S. Hakki Onen et al., The Effects -
. of Total Sleep Deprivation, Selective Sleep Interruption and Sleep. Recovery on Pain'T olerance -
* Thresholds in Healthy Subjects, 10 J. Sleep Research 35, 41 (2001) (finding a statxshcally
significant drop of 8-9% in tolerance thiresholds for mechanical or pressure pain after 40 hours); -
: " -id et 35-36 (dnscussmg other studies). Moreover, subjects.in these medical studieshavebeen
.observed to increase their consumption of food during a period of sleep deprivition. See Why
« . We Sleep at 38. -A separate issue therefore could arise as the sleep deprwation techmque maybe.
used dunng a penod of dletmy mampulatlon. . )

. Nonetl;eless we-are sausﬁed that there are safeguards in place to protect against any
sngmﬁcant enhancement.of the effects of the techniques at'issue when used in combination with -
sleep deprivation. Detainees subject to dietary mampulatlon are closely monitored, and any

+ .- statistically significant weight loss would result in cessation of, -at a minimum, the dnetary
*" -manipulation technique: With regard to. pain sepsitivity, none.of the techniques at issue here *
. .-.invplves such substantial physical contact; or would be used with such frequency, that slegp
. depnvanon would aggravate the pain associated with these techmques to a level that.shocksthe ..
conscience. Moregenerally, we have been assured by thi¢ CIA that they will adjust and monitor. .
the frequency and intensity 6f the use of other techmques dunng a penod ‘of sleep depnvatxon.
CombzrzedU&eatIG - . . . .
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In evaluating these techmques we also recognizé the emotional stress that they may

s 1mpose upon the detainee. While we know the careful procedures safeguards and limitations
under the CIA’s interrogation plan, the detamee wauld not. In the course of undergoing these
techniques, the detainee might fear that more severe treatment might follow, or that, for example,
. the sleep deprivation technique may be continued indefinitely (even though, pursuant to CIA
. procedures, the technique would end within 96 hours). Tothe extent such fear and uncertainty
may occur, however, they would bear a close relationship to the important govemment purpose

.+ of abtaining information crucial to preventing a futureterrorist attack.' According tothe CIA, the -

belief of al Qaeda leaders that they will notbe harshly treated by the United States i is the primary
obstacle to encouraging them to disclose critical intelligence. Creating uncertainty over whether
that assumption. holds —while at the same time avoiding the infliction (oreven the threatened
. infliction, see supra at n.21) of any significant harm—is a necessary part of the effectiveness of
these techniques and thus in this context does not amount to the arbitrary or egrégious conduct
- that the Due Process Clause would forbid. When used in combination and with the safeguards
described above, the techniques at issue here would not lmpose harm that constitutes © ‘cruel,
inhuman, or degradmg treatment or pumshment" within the’ meamng of the’ DTA '

.

The final issue you have asked us to address is whcther the CIA s use.of the proposed
' mterrogatxon techniques weuld be consistent with United States treaty abligations under
" Common Article 3 of the Geneva Conventlons to the extent those obligations are not
" encompassed by the War Crimes Act>® As we explain below, Common Article 3 does not
) ' disable the Umted States from employmg the CIA’s proposed mterroganon techmques

* Through operation of theMxhtary Commissions Act, the Geneva Convensions, outsuie the requireaents -
of the War Crimes Act, conistitute a judicially unenforceable treaty obhgauon of the United States.. Under the
. National Socunty Act of 1947, properly authorized covert action programs need- onily comply with the Cons(mnion
. and the statutes of the ‘United States. See 50 U:S.C. § 413b(a)(5) (prohibiting the authmmnon of coveit actions -
“that would violate the Consuhnmn or any statute of the United States,” without mentioning tmatm) Nevertheless,
" :we understand that the CIA intends for thepmg-amto eomplywith Common Amde 3, and mxranalymsbelawis
pxmnsadon!hatpohcyddammaﬂon. e .

: Inaddmon.wenotcthmtheMCApmvxdmanoﬂmmechanmwhembytherdemoouldmnethatﬂle )
CIAMenoganonpmgmm fully complies with Common Article 3—by reasserting his pre-H amdan conclusion that *
.. Corfimnon Article 3 does not apply to the armed conflict against 4l Qacda. Secﬁoné(a)@)oftheMCApxmdmthe .
' President with theamhontyto'ﬁnhrptetthe mwungandappbmt!onofmoemevaCcmvmnons through -
.executive orders that “shall be authoritative in the same manner as other adminiswarive regulations” (emphasls
*- added). By specifically invoking admivistrative law, theMCA;mwdwtherwdmtwﬂhatlmstthemme -
T . - authority to interpret the treaty as an adminisTasive agency would have to interpret a federal statute. 'mcSupmme
Coee CthashddmmnadnﬁnimaiwagmcysmmmbleMgmhmofafedcmlmnﬂcmtobe“
oénnomngweaght’mnJaomnthasheldhapnorcascthatanothumtapxefnﬁonw&beﬂerthandmone
- contained in the agéncy regulation. ' See Nat'l Cable & Telecomm, Ass'ny. Brand X Internet Sérv., 545 U.8. 967, -
980-986 (2005). As thé Court explained, the “prior judicial consfiuction of astatate trumps amr gency construction
othemseezmdedtodhmnddhmdeonlyifthepnorcmmdmonholdsllmmcuns!mmonfollomﬁ'omthe' o
) unambxguoustanmofﬂwsmmeandtm:slwvesnomfmagmcym Id 2t 982. ‘Hamdan did not-hold ..
i. - - thatCommon Article 3 was unambiguous. ‘Raflier, the Conrt held cnly thatthe bést interpretation of Common -
'y - . -Article3 was that it applied to any conflict that was not a coriflict betweén states. The Court did not address the fact
_) thattthxwdcnthadreadxedtheopposmconcluaonmmsFebmnry7 2002 order, andreduwdumvxcwtolhc

ROON mm-{w_;:“]m | t00304
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e Jneonens
A..
~ Commori Article 3 has been described as a “Convention in miniature.” International
Comniittee of the Red Cross, Jean Pictet, gen. ed., Il Commentaries on the Geneva Conventions . .

at 34 (1960). It was intended to establish a set of minimum standards applicable to the treatment
of all detainees held in non—mte.matxonal armed conflicts. _

. 1. .
Ovur interpretation must begin “with the text of the treaty and the context in which the

written words are used.”. Société Nationale Industrielle Aéropostiale v. United States District
Couirt, 482U.8,-522, 534 (1987); Eastern Airlines, Inc. v. Floyd, 499 U.S, 530, 534 Q 991) see

- alse Vienna Convention on the Law of Treaties, May 23, 1969, 1144 U.N.T S. Article 3 1(1) “A

treaty shall be mterpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty in their context and in light of its object and purpose.”); see also Tan

.- Brownlie, Pnnc:ples of. Publzc International Law 629 (1990) (“The language of the treaty must
_-be interpreted in light ofthe rules of general international law in force at the time of its

“conclusion, and also in hght of the contemporaneous meaning of the terns.”). 3 The foundation

of Common Article 3 is its overarching requirement that detainees “shallin all circumstances be
treated humanely, without any‘adverse distinction based on race, color, religion or. faith, sex, ’

‘birth: or wealth; or any other similar criteria.” This requirement of humane treatment is
. ‘supplemented and focused by the enumeration of four more, specific categories of acts that “are
‘dnd shall remain: prohibited at any time and i in any plaoe wbatsoever " Those forbidden acts are:

(a) Vtolence to hfe and person, in particular murder of all kmds mut:latxon, cmel
treatmem and torture; ' ;

(b) Takmg of hostagw

“erroneous” hugnfmg position | of the Solicitor General. See 126 S. Ct a12795; id. at2845-46 (Thomas. ¥,

-’ disserifing) (recogmzmg (hat the majority did not address whether:the ueaty was ambiguous or defe.remc was.

L "amvpnme)

- BmuscithCAacprm!yanmtthrwdenuommpmthc “application” ofCommonAmde3by

L executive oxder, he lawfully could reassert his pre-Hamdan interpretation of the treaty. While we need not fully

 explore the issite here, we have little doubt that as.a matter of text and history, the President could reasonably find

", thiat'an “grmed conflict not of an intemational character oaurring in thé taritory of one of the High Condracting _ -

" Patties” downotincludeanamedmnﬂ:ctwnmanmmaﬂonalmonstoxgmnmmnmnmgammnmﬂ

boundaries. See, e.g., Pictet, I Commentaries, at 34-(“Speaking generally, it must be recogriized that the conflicts -

: mfmcdtnmArﬁcle:imamedconﬂ!cs,mthmmedfomoneﬂhmsidcen@gedmhoﬁhuﬁ.mshort.wlnch
1,‘ammmanyxwpeassimilartoanm“mnonalwu but take place within the confines of a single country.”) ‘
" (emphasis added). Thezefore, alhwghmasamcmhgiﬁofﬁwndanth&lCommmAmchapphestothcprm o

'oonﬂxct,wcnmcﬂutthehmduupmim‘blyomﬂdmmpmOommonAmaeSnottoapplybyanmtecuﬁvcordu '

P mu:dlmdq'tthCA.

35 Althcughthe UmtodStam hasnot mtified the Vienna Convention onthe Law.of Treaties, wehxveoﬁfm

; .‘-‘ ' Jooked to Articles 31 and 32 ofthr. Couveuhdnasax&eomoeformlw oftmaty intapremﬂon w:ddy mgnimdm
: ~mt'nmznonallmv : . o . .

(TG I — ; T T
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(c) Qutrages upon pemonal dignity, in pamcular humiliating and degradmg ‘
treatment; . .

() The passmg of sentences and the carrying out of executions without previous |
.* judgment pronounced by a regularly constituted court affording all the judicial
"guarantees whlch are tecognized as mdlspensable by civilized peoples.

Of these provzslons two have no application here. The proposed CIAi mterrogatxon methods will
involve neither the “taking of hostages” nor the “passing of sentences [or] the carrying out of
executions.” Thus, our analysis will focus on paragraphs 1(a) and l(c), as well as Common

. Article 3’s introductory text.

'; Where the text.does not ﬁrmly resolve the applxcaﬁon of Common Article 3 to the CIA’s
" proposed interrogation practices, Supreme Court precedent and the practices of this Office direct . -
* us to several other interpretive aids. As with any treaty, the negotiating record—also known as ‘
.. the travaux préparatoxres—of the Geneva Conventions is relevant. See, e.g., Zicherman'v. -
'Korean dir Lines Co., 516 U.S. 217, 226 (1996) (‘Because a treaty- ‘ratified by. the United States
is mot only. the law of this land, but also an agreement among sovereign powers, we have
’ tl'admonally considered as aids to its mterpretanon the negotlatmg and drafting history (frravaux
.- préparatoires) and the postnrauﬁcaion understanding of the contracting parties.”); see also.
- 'Vienna Convention-on the Law of Treaties Art. 32(a) (stating that “supplemeritary means of
‘ mterpretatlou, including the preparatory work of the treaty,” may be appropriate where the
-, Mmeaning of the text is “ambiguous or obscure™). With regard to the Geneva Conventions, an
addntlonal, related tool is available: In-1960, staff meinbers of the International Committee of
the Red Cross, many-of whom had assisted in drafting the Conventions, published Commentaries
.on each of the Geneva Conventions, under the general editorship of Jean Pictet. - See Jean Pictet,
" .gen. ed., Commentaries on the. Geneva Conventions (ICRC 1960) (hereinafter, “Commentaries™).
“These Commenuaties provide some insight into the siegotiating history, as well as a fairly, =~ -
. contemporaneous effort to explain the ICRC’s views on the Conventions” proper interpretation.
 The Supréme Court has found the Commentaries persuasive in mt:.rpretmg the Geneva:
Conventions. See Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2796-98 & n48 (2006) (citing the
", Commentgries ten titmes in ‘interpreting Common Article 3°to apply-to the armedconflict-with al
Qaeda and explaining that “[t]hough not bmdmg law, thie [ICRC Commentary] is, as the parﬁes ‘
gmze reIevant in mterpreung the Geneva Conventlons”) '

) In addmon, oatam mtematlonal tnbunals have in recent years apphcd Common Article3 -
" it war crimes prosecutions—the International Tribupal for the Former Yugoslavia (“ICTY”) and -
the International-Criminal Tribunal for Rwanda.(“ICTR”). Their decisions may have relevance |

. : as persuasive authonty ' See Vierina Convention on the Law of Treaties Art. 31(3)(b) (stating
CLTe T that “subsequent practice in application of the tteary” may be relévant to its mterpretanon) The

. ="+ - Siipreine Courtrécently explained that the intespretation of a treat}'by an international tn'bunal ‘
' charged with adjudicating disputes between signatories should receive “respectful g
7. consideration.” Sanchez-Llomasv. 'Oregon, 126 S. Ct. 2669, 2683 (2006); see.also Bredrdv.

"' Greene; 523 U.S.371, 375 (1998) (per curiain). The Geneva Conventions themselves do not

. ) E charge elther ICTY or ICTR with this duty, leavmg their. wews with somewhat less welght than

Vo _ ..... g .‘___..':._‘__...'.....:;...:...‘.-,'.,. PR M—&H,—_‘%Lw_‘
A e e A
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< such a tribunal otherwise fnight have. We do, however, find several decisions of the ICTY of

. use, and that our analysis aligns in many areas with the decisions of these tribunals prowdes
" some comfort that we have accurately mterpreted the treaty’s terms.

_ Finally, we also recogmze that the practices of other state parties in 1mplementmg
' Common Article 3 (as opposed to the statements of officials from other nations, unsupported by
any concrete circumstance's and conduct) may serve as “a supplementary means of
interpretation.” See Vienna Convention on the Law of Treaties Art. 31(3)(b). We have found
only one country, the United Kingdom, to have engaged in a sustained effort to interpret
. Comrmon Article 3 in a similar context, and-we d1scuss the relevance of that example below

R ‘ In addmon the Preparatory Committee for the International Criminal Court established
_ under the Rome Statute has developed elements for crimes under Common Article 3 that may be
- - "tried before that-court, and an accompanying commentary, See Knut Dérmann, Elements of.
" . Crimes under the Rome Statute of International Criminal Court: Sources and Commentary’
(Cambridge 2002). The United States is not a party to the Rome Statute, see Letter from John R.
Bolten, Undersecretary. of State, to U. N Secrctary General Kofi Anan (May 6, 2002)
. (announcing intention of the United States not to become a party to the Rome Statute), but
several parties to the Geneva Conventions are. Thus, while the Rome Statute does not constitute '
a legal obligation of the United States, and its interpretaﬁon of the oﬁ‘ensqs isnotbinding as'a
matter of law, the Statute provides evidence of how other state parties view these offenses. Like
~ the decisions of international tribupals, the general correspondence between the Rome Statute:
.and our intérpretation of Common Article 3 provides some conﬂrmanon of the correctness of the -

h J : mtcrpretauon ‘herein.
2

e In addmon to the guidance prov1ded by these tradmonal tools of treaty 1ntcrpretatlon, the ..
-. - Military Comnussmns Act substantlally assmts our mqmry ‘ :

o The MCA amends the War Cnmes Act fo mclude nine speclﬁc cnmmal offenses defining
-+ ‘the grave breaches of thé Geneva Conventions, which we have d:smssed'above These :
- -amendments conshtute authontanve statutory unplementatton ofa treazy T As unportant, by .

.

. "mepmcnc;ofmnyothersmepmucshrwponsemavdmﬂlasappcaxstohavebeenmmplyto
_ ,vxolate Commaon Article 3 without conducting any intexpeetation. The Government of France, for instance,
. rwonedlymsuwwdtmuncasanofﬁmalpmcuoemseekingmmppxmmsmm;txonhtheﬂm-l?mmwryof
Algeria between 1954 and 1962. See, e.g., Shiva Bfteldhari, France and'the Aigerian War: From a Policy of

* YForgetting’ to a Framework of Accountability, 34 Colvm. Hum_Ris, L. Rev. 413, 421-22 (2003). More recently,

"RmmﬂaﬂymgngedmmsﬁmﬁwMomofCommmAmdeBmdmlthmmeimm conflict in

. Chechnya We do nttake such actions as a guide to the meaning of Common Axticle 3, and indeed many-of the
" - teported actions of these nationsare condemnable.- Bmthwemnmlwdomnfmvethcnecdtod:sungmshwhm .
- stabsmyﬁomwhmthsymfaadowhenmnﬁmhdmmthdrawnmmmchamngm . .

R "Congxmspmvxdedammpn’hmslveﬁamcwo:kfordm'm:gmgmeobligauonsoftheUmtedSmtcs o
- under the Géngva Convemrions, and such legislation properly influencés obur construction of the Geneva .
e Convenﬁons Congress regularty enacts legislation implementing our treaty obligations, and that legislation-

o q‘;‘«): ., provides definitions fof undefined tredty termis o oflirwiSe specifies the domestic legal eﬁ'ect of such freatics. e

g T ey
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statutorily prohibiting certain specxﬁc dcts, the amendments allow our mterpretatlon of Common
Article 3 to focus on the margins of relatively less serious conduct (i.e., conduct that falls short
of a grave breach). Accordingly, we need not decide the outer limits of conduct permitted by
certain provisions of Cornmon Article 3, so long as we determine that the CIA’s practices,
limited as they are by clear statutory prohibitions and by the conditions and safeguards applied.
by the CIA, do not implicate the prohibitions of Common Article 3. For that interpretive task,
the War Crimes Act addresses five specific terms of Common Article.3 by name—“torture,”
“cruel treatment,” “murder,” “mutilation,” and the “t:ﬂong of hostages.” “Although the War
. Crimes Act does not by name mention tbe three remaining relevant terms—“violence to life and
- person,”™ “outrages upon personal dignity, iri.particular, humlhatmg and degrading treatment,”
and the overarching requirement of “humane[]” treatment—the Act does address them in part by
identifying and prohibiting four other “grave breaches” under Common Article 3. Three of these
offtnses—performing biological experiments, rape, and sexual assault or abuse, see 18 U.S.C.
§§ 2441(d)(1)(C), (G), (H)—involve reprehensible conduct that Common Article 3 surely
-prohxblts The Act includes-another oﬁ'ense~mtentxonally causing serious bodily injury—which
may have been intended to address the grave breach of “willfully causing great suﬂ'enng or
" serious.injury to body or health,” specified in Article 130. This grave breach isnot directly
*  linked to Common Article 3 by either itstext, its drafting history, or the ICRC Commentaries;
- nevertheless, the “serious bodily injury” offense in the War Crimes Act may substantially
overlap with Common Article 3's prohibitions on “violence to life and person’ and “outrages
upon personal dignity.” - ‘

.Congress also stated in the MCAthat the amended “prowsnons of {the War Cnmes Act]
o fully satisfy the obligation under Article 129 of the Third Geneva Convention forthe United
R States to provide effective penal sanctions for grave breaches.which are encompassed in
common Article 3 in the context of an armed conflict not of an international character.” MCA
§6(2X2).. This statutory conclusion suggests the view of Congress that the terms*“murder,”
“mutnlatnon,“ “cruel treatment,” “torture,” and the “taking of hostages” in Common Article 3 are
< . properly mterpreted to be coterminous with the identically named offenses in the War Crimes
. -Act. Article 130 of the Third Geneva Convention expressly states that two of these offenses—
. torture and murder (“wiilful killing” in Article 130)—are grave breaches. As explained below,
. .internatipnal commentators and tribunals believe that a third offénse~crel treatment—is
© . identical to the grave breach of’ “mhuman treatment” in Article 130." To onmmahze only a subset
.-of those acts'would not be consistent with the obligation of the United States under Article 129
' ‘of GPW and Congress believed it “fiilly satisflied]” that obhgatmn inthe MCA*® Inany event,
: 'no_,legx,slanve hxstory mdxpates that_ Congress beheved the War Cruz;w Act left a gap in qucmge ‘

. e,g, 9US C. §§ 201-208. (addxmsingme soopeof theConvemion on the Recognition.of Fomgu Arbitral Amxds),
. 18US.C.§109 (impieménnngmddcﬁmngtmmsofthcGonvenUononﬂw?mventionandeishmmtonhc
. Crimé of Genocide); 17°U.5.C. § 116(a) (defiming terms of the Convention for the Protection ‘of Literary and Astistic
- Works); 18 U.S.C. §2339C (defining terms of thé International Conveation for the Suppression ofﬂneFmanungof
{I‘arodsm), 26 USC §894(c) (interpreting theUnncdStatcs-Canada Income 'mmy of 1980). . .

s : ”Weneednotdnﬁnitclymsol%thcqucsnmofCoagnsssmtmﬁnnastothctwodﬂlerw'mofOommon, .
** Articlé 3 definéd in the War Crimes Act—“mutilation” and the “taking. of hiostages”—neither of which appears . .- -
! '_Q(pmlyinAmde 130 of GFW. 'ihmcoﬁ‘:nssarenot@phmtodbythemposepl CiA gﬂamgauonme(hods o
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with respect to any of its offenses that expressly address by name_speciﬁc prohibitions in ‘

Common Article 3. Combining Congress’s view in its implementing legislation with our own

.analysis of Common Article 3’s relevant terms, including the alignment of Congress’s

definitions with mtetpretanons of mtematronal tribunals, we conclude below that Congress’s
view i$ correct and thatit has in the War Crimes Act fully and oorrectly defined the terms at

.issue, namely “torture” and “cruel treatment.”

3.

Congress in the MCA also made clear, however its view.that the grave breaches deﬁned

" inthe War Crimes Act do not exhaust the obligations of the United Statesunder Common

Article 3. The War Crimes Act, as amended, states that “the definitions [in the War Crimes Act]

_are intended only to define the grave breaches of Common Article 3 and not the fult scope of the . .
‘United States obligations under that Article.” 18 U.S.C. § 2441(d)(5). Asto the rest, the Act

" . states that the President may “promulgate higher standards and administrative regulations for

- described above.”
Courtin Hamdan have. recognized that these provisions are troublmgly vague and that post hoc .

violations of treaty obligations which are not grave breaches of the Gereva Conventlons " MCA
§ 6(!il)(Zv)(A) »

Our mquxry thh respect to the residual meaning of Common Article 3 is therefore
confined to the three terms not.expressly defined in the War Crimes Act—"“violence to life or

. “person,” “outrages upon personal dignity,” and “humane” weatment—to the extent those terms

have meaning be: grond what is covered by the four additional offenses under the War Crimes Act
The President, Members of Congress and even Justices of the Supreme

interpretations by courts, international tribunals, or other state parties would be difficult to

«predict with azi acceptable degree of certsinty: See, e.g., Address of the President, East Room,
."‘White House (Sept. 6, 2006) (“The problem is that these [e.g., outmges upon personal dignity,
_ in particular, hu’rmhatmg and degrading treatment’} and other provrslons of Common Article

Three'are vague and undefined, and each could be interpreted in different ways by. American. arid
foreign judgés.”); 152 ‘Cong. Rec. $10354-02, S10412 (Sept. 15, 2006) (Statement of Sen. co

. " :McCain) (“Observers have commented that, though such ‘outrages fupon personal dignity]’ are
*; difficylt to define precisely, we-all know them when we see them. However, neither I nor amy

.other responsibie member of this body should’ want to prosecute and potentially sentence to death.-

dny individual for violsting sucha vague standard.”); Haridan, 126 S. Ct..at 2798 (“Common,

C ‘Atticle 3 obvicusly tolerates a great degree of flexibility in trying individuals captured during’
-armed conflict; its requxrements afe general ones.”); id. at 2848 (Thomas, J., dlssentmg)

.
RTINS
Y
“ )
‘\....r.
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(cha.ractenmng provxstons m Common Article 3 as “vague” and nebulous”)

They were not the first to remark on this uneertamty, nor is the uncertamty an acc1dent

. The Commentaries explain that the COIIVennOns negotiators found it “darigerous to try:to go
~ “into too much detail” and thus'sought “flexible” language that would keep up with unforeseen
o mmsmnces Pictet, Il Cammetdanes at 39 see IV Commentanes at 204-05' ("It seems -

* Aswe explam below Congms ooxreotly deﬁned the content of Common Ardcle 3’s prohibmons on ‘

',auamminthew:aomw Act’s “crucl od inhiman treatment” offease. SeemﬁoatpartWBlb

P .
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useless or evén dangerous to attempt to make a list of all the factors which make treatment
‘humane.”); see also 2A Final Record of Diplomatic Conferénces of Geneva of 1949, at 248 .
‘(“Mr. Maresca (Ttaly) thought that it gave greater force toa rule if he merely stated its
fundamental principle wuhout any comments; to enter into too many details could only limit its"

scope.”).

- The difficult task of applying these remaining terms is substantially assisted by two
interpretive tools established in United States practice as well as intemational law. The first of .
" these turns to more developed. United States legal standards—similar to those set forth in
‘Common Article 3—to provide content to Commion Article 3's otherwise general terms. This
“ approach is expressly recommended by Congress in the Military Commissions Act, which
.reaffirms the constitutional standards of treatment extended abroad and to ‘aliens by the Detainee
Treament Act. The MCA further provides that any violation of the constitutional standards in
the Detainee Treatment Act in connectioni with a Common Article 3 armed conflict constitutés a.
. violation of Common Article 3. See MCA § 6(a)(1). The MCA thus both points us to particular
~ domestic law in applying Common Article 3 and leaves open the possibility—advanced by many
. during the debate over the MCA—that compliance with the DTA as well as the specific criminal
“prohibitions in the War Crimes Act would ﬁ.\lly sausf‘y the obhganons of the United States-under

- Common Article 3

‘ Dunng the legislative debate over the Military Commissions Act, Secretary of State
" -Condoleezza Rice explained why the State Department believed thiat Congress reasonably could
_ -declare t.hat compllance with the DTA wouId szmsfy Umted States obhganons under Common
- . Article 3: : .

In a case where the treaty’s terms are inherently vague, it is appropnate for a state
to look to its own legal framework, precedents, concepts and norms in interpreting -
.- these terms and carrying out its international.obligations. . . . The proposed
. legislation would strengthen U.S. adherence to Common Anmle 3 of the Geneva
Conventions because it would add meanmgﬁnl deﬁnrtxon and clanﬁeatxon to .
"o ‘vaguetermsmtheteatles : ) -

- In the department’s view, theré is not, and should not be any mconsnstency with
. respect to the substantive behavior that is prohibited in paragraphs (a) and (c) of -
. Section 1-6f Common Article 3 and the behavior that is prohibited as “cruel, =
mhuman, or degrading treatment or punishment,” as ‘that phrase is defined in the
' U.S. reservation to thé Convention Against Torture. That substantive standard
' was also utilized by Congress in the Detainee Treatment Act. Thusitisa =~
.. reasonable, good faith1 interpretation of Common Article 3 to state . , .thatthe .
" " prohibitions found in the Defaince Treatment‘A.ct of 2005 fully satxsfy the .
.. - obligations of the United States with respect to the standards fordetenuon a.nd
) treaunent established in those paragraphs of Comimon Artmle 3 .

Letter ﬁom Secretary of State Condoleem Rlce to the Honorable Iohn Wamer C.hauman of the .

© . Senate Armed Services Comimittee (Sept. 14; 2006) (“R:ce Letter”). In enacting the MCA, |
o )) . ongress did ot specxﬁcally declare that the sausfachon ofthe DTA would satlsfy Umted States

<b>(1) . m " J_ —— ,*”m PR o
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obligations under Common Amcle 3, but Congrcss took measures to leave open such an
- interpretive decision. In pamcular section 6(a)(3) of the MCA expressly delegates to the
_President the authonty to adopt such a “reasonable, good faith mterpretatnon of Common
Article 3,” and section 6(a)(1) provides that the prohibition under the DTA is directly relevant in
interpreting the scope of United States obligations under Common Article 3.

~ Itis stnkmg that Congress expressly provided that every \nolatxon ofthe DTA
“constitutes [a] violation{] of common Article 3 of the Geneva Conventions prohibited by United:
. States law.” MCA § 6(a)(1). Especially in the context of the legislative debate that-accompanied -
. thepassage of the Military Commissions Act, this statement suggests a belief that the traditional .
constitutional standards incorporated into the DTA very closely track the humanitarian standards
* of Common Atrticle 3. Ifthe fit were loose, it would be difficult to foreclose the possibility that -
- some violations of the DTA would not also be violations of Commop Article 3, unless Congress |
were of the view. that Common Article 3 is.in all cases more protective than the dome.stlc
i constxtunonal provnszons applicable to our own citizens.. :

S 'l‘he manner in whxch Congress reaffirmed-the Presxdent s authority to mterpret the
' Geneva Ceonventions, outside of. ‘grave breaches, is consistent with the suggestion that the
. Detainee Treatment and-War Crimes Acts are substantially congruent with the requirements of
- Common Article 3. The Military Commiissions Act, after identifying both the grave breaches set
~  outin the War Crimes Act and transgressions of the DT A as violations of Common Article 3,
" states that the President may “promulgate higher standards and administrative regulations for
. violations of treaty obligations which are rot grave breaches of the Geneva Conventions.”
) . MCA § 6{(a)(3)(A) (emphasis added). The provision does not mention.the DPTA: While the
v provision indicates that there are violations of Common Article 3 that are not grave breaches
© . : covered by the War Crimes Act, it also xmplles that the DTA may address those additional
: - violaWons. See also 18 US.C. § 2441(d)(5), as amended by MCA § 6 (smtmg that “the .
definitions [in the War Crimes Act] are intended only to define the gravé breaches of Common
Article 3 and not the ﬁxll scope of the Umtod States obllgatnons under that Arttcle”)

PR In applymg the DTA’s standard of humane treatment to Common’ Artmle 3, Congress )
'« ‘'was-acting in accordance with a practice grounded in the text and hxstory of the Gmeva te
" -.-,Conventions. The Conventions themselves recognize that, apart from “grave breaches,” the state .
... porties have some flexibility to consult théir qwn legal traditions in implementing and
- discharging their treaty obligations,. _Although parties are obligated to prohxbxt grave breaches,
.- - with “penal sanctions,” see GPW Art. 129 7 1-2, the Conventions require parties:“to tike -
" . measures necessary for the- suppressxon of other breaches of the Conyvention(s],” id. § 3. The -
. Commentaries also suggest such an approach when they explain that Common Asticle 3 was
. drafted with reference to the'then-existing domestic. laws-of state parties: It “mmly demands
- " respect for cestain rules, which were already recognized.as ess¢ntial in all civilized countries; and
L embodled in'the natlonal legistation of the States in question.” chtet, I Commenranes at 36.
~ Not only was the United States among the Conventions’ leading dmﬁers, butit was then (asit is . ..
" . now) among the leading constitutional democracies of thé world. - It is therefore manifestly
Lo appropnate for the United States to oonsnder its own constitutional-traditions—those rules
« embndxed in the natlonal legxslaho of the Unlted State&-m determmmg the meamng of tbe

-

b)(1) V»A*__”L_ - ( - —_ : B L :
%%ES)NatSecAct - eReReReT ' m S L30311

" 55




Case 1:15-cv-09317-AKH Document 53-19 Filed 10/17/16 Page 16 of 40

b 3 v R ) ’ B .
(b)(3) NatSecAct ‘ y r PR

‘ general standards embodied in Common Article 3. The DTA incorporated constitutional

-standards from our Natnon s legal tradition that predate the adOpthﬂ of the Geneva Conventnons

.Indeed, the United States pr'ewously has looked to its own law to clarify amblguous
treaty terms in similar treaties. A leading éxample is now embodied in the DTA itself. Faced
with an otherwise undefined and difficult-to-apply obligation to refrain from “cruel, inhuman, or-
degrading treatment” in Article 16 of the CAT, the Senate turned to our Nation's constitutional
standards and'made clear in its advice-and consent that tlie obligation of the United States under
this piovision would be deterrnined by reference to the Fifth, Eighth, and Fourteenth '

. Amendments of the U S. Constitution. See Executive Branch Summary and Analysis of the CA T

"4t 15-16; S. Exec. Rep. 101-30, Convention Against Torture and Other Cruel, Inhuman or

Degraa&ng Treatment or Punishment at 25-26 (Aug, 30, 1990); see also Samann v.
Commissioner, 313 F.2d 461, 463 (4th Cir. 1963) (looking to a more detaxled definition of a tenn
in a domestic U.S. tax statute o interpret a comparatively general treaty term). As with the
Geneva Conventions, this approach was at least suggested by the treaty itself, which required
state parties to “umfertake fo prevent . . . cruel, inhumari, or degrading treatment or punishment.”
‘CAT Art. 16 (emphasis added); see Executive Branch Summary. and Analysis of the CAT, S.
Treaty Doc. 100-20 at 15 (explaining that this language is “more limited” than a “stringent . ,
prohibition” and * ‘embodies an undertaking to take medsures to prevent” violations within the

rubric of ex1stmg domestic legal simctures)

. ~The secondi 1ntexpret1ve tool applicable here aﬁempts to reconcile the residual
imprecision in Common Article 3 with its application to the novel conflict.against al Qaeda.

) ‘When treaty drafters purposely employ vague and ill-defined language such language can reflect .
a conscious decision to allow state parties to elaborate on the meaning of those terms as they

conﬁ'ont circumstances unforcseen at the time of the treaty’s dra.ﬂmg

- Like our ﬁrst mterpretxve principle, this approach shares the supportof Congress through -

the framework . stablished in the Military Commissions Act., In that Act, Congress chese to keep
* the Geneva Conventions out. of the courts, and recognized that the Executive Branch has .
. discretion in interpreting Common Article 3 (outside the grave breaches) to provxde good faith -
- applications of its vague terms to evolving circumstances. The cmphclt premise behind the Act’s

o comprehenswe framework for interpreting the Geneva Conventions is that our Government
. needed, and tlie Conventions permitted, a range of discregion for addressmg the threat against the

(b)(1)

(b)(3) NatSecAct '

. Umted States presented by al Qaeda: Aswe discussed in the context of the DTA, Congress -
- ’knew that a CIA inteirogation program had to be. part of that discretion, and thus a guiding -
" 'objective behind the MCA’s enactment was that the CIA’s program could “go forward” in the
wake of Hamdan. See supra at 4344, Tlns is not to say that the MCA declares that any conduct

0 Ag aformalmana theUnited SnwsmAMamvaﬁunmmCA'r anenngUmted States

" obhganons,m!hutlnnmvo!dngdomsﬁchwasammnsqﬂmgpeﬁngtheumty The United States made-clear, .
- however, ﬂmnundexgmdmewnmmnonmumwoftmmsmmmbemmcmmeqmuoaﬁstyme _

cruel,mhnmano:rdegmdmgt:mtmmtorpumshmem standard required by the trmty,andthﬂefore.ltmxiatmk
themmnonoumfanabundanccofmunonandnotbmmnbdmvedthatUnnedStxmlxwwmndfallshonof
* ‘the obligations under Article 16, property understood. S. Bxec. Rep. 101-30, ConvenﬂOnAgainsf Torau'e and Other

Cruel. Inlmmau or Degrading Treatment or P:mfshmem at 25-26 (Au,g 30 1990)
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-falling underthe auspices of a C1A:interfogation program must be consistent with Corhmon
¢+ . - Article3. To the conirary, Congress recognized that Common Article 3 establishes some clear
’ limits on such a program, Nevertheless, the result of lingering imprecision in Common
Article3’s terms should not be institutional paralysis, but rather discretion for the Executive
. Branch in developmg an effective CIA program within-those clear hmlts

Common Article 3 certamly places clear limits on how a state party may address such
challénges and absolutely bars certain conduct offensive to “all civilized nations.” Pictet, ITT
“Commentaries, at 39. For instance, the provision prohibits “murder of all kinds,” “mutllatxon," '
and “the taking of hostages”—terms that are susceptible to precise definition and that “areand
shall remain prohibited at any time and in any place whatsoever.” When it comes, however, to- -
_Commnon Article 3’s more general proh1b1t10ns upon “violence to life or person " and “outrages -

. ~upon personal dngmty, it may become necessary for states to define the meaning of those
. prohxbltlons not in the abstract but in their apphcatlon to the speclﬁc c1rcumstances that arise.’

Indeed the ICRC Commemanes themselves contemplate that “what constitutes humane
* tréatment” would require a sensitive balancing ofboth security and humanitarian concérns,
Depénding on the circumstances and the purposes served, detainees may well be “the object of
strict measures since the dictates of humanity, aiid measures of security or repression, even when
they are severe, are not necessarily incompatible.”. Id. at 205 (emphasw added). Thus, Common
- Article 3 recognizes.that state parties may act to define the meanmg of humane treatment, and its
4 related prohxbmons in light of the specific security challenges at issue.

) 'I'he conflict thh al Qaeda reflects precisely such a novel clrcumstance The appllcatxon
of‘ Common Article 3 to a war against interational terrorists targeting, civilians was not one .
contemplated by the drafters and pegotiators of the Geneva Conventions. As Common Article 3 .
was drafted-in 1949, the focus was on wars between uniformed armies, as we.ll ason the
atrocities that had been-committed during World War II. A common feature of the conflicts that
served as the historical backdrop for the Geneva Conventions was the objective of the parties to
_engage the other’s military forces. As the ICRC described the matter, “Speakmg generally, it
“must be recognized that the conflicts referred 1o in Article 3 are armed conflicts, with armed.

_forces on either sidé ¢ngaged in hostilities—conflicts, in short, which are in many respects
" .. similar to an international war, but take place within the confines of a smgle country.” Pictet, I
_ Commentanes at 37 (emphases in original)." a . o

. Al Qaeda in its war against the Umted States and its alhes is not organized into
_battalions, under responSIble ¢ommand, or dressed in uniforms, although we need not decide
- whetlier these hallmarls of unlawful combatancy set-al Qaeda into a class by itself. What is
s undoubtedly novel from the standpomt of the Geneva Conventlons is that al Qaeda’s pnmaxy

¥

Tt “mmm@m&memmmmmsmmnmmmmeamw
ot applytotheoonﬂxctagmnstalQaqda,ﬁmee&nbehu!edoubtthatthepm-adxgmahceascforﬂwdmﬁusofCommon
" Acticle 3 was sn intemnal civil war. 2B Final Record of the Diplomatic Conference of Geneva of 1949, at 121; see

"',s n . aLumt,mCommaﬁes.atzS) AthomughmpmmnonofCommonAmcleBmustmﬂectﬂmOammm
.. Article3, atammmnnu,isdetmhedﬁomxtslustoncalmoonngswhcnapphodtoihepmwtcontmdofarmed .‘
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means of warfare is not to vanquish other uniformed armies but rather to kill innocent civilians.
. ' In this way, al Qaeda does not resemble the insurgent forces of the domestic rebellions to which
7 thedrafters'and negotiators of Common Article 3 intended to apply long-standing principles of
the law of war.developed for national armies. Early explanations of the persons protected from
action by a state party under Common Article 3 referred to the “party in revolt against the de
. jure Government.” 2B Final Record of the Diplomatic Conference of Geneva of 1949, at 121
. ((emphasis added); see also Pictet, Il Commentaries, at 29 (explaining that the historical impetus .
.of Common Article 3 was bloody “civil wars or social or revolutionary disturbances™ in which
the Red Cross had trouble intervening because they were entirely within the territory of &
sovereign state); id. at 32 (discussing theparadigm model of “patriots struggling for the
oo mdependence and dignity of their country” ) Al Qaeda’s general means of engagement, on the
- - otherhand, is to avoid direct hostilities against the military forces of the Umted States and
mstead to commit acts of terrorism agajinst cmllan targcts :

Co Further suppomng a cautious approach in applymg Common Article 3 in the present
‘novel context, the negotiators and signatories of Common Article 3 were not under the
impression that Common Article 3 was breaking.new ground regarding the substantlve rules that
govern state parties, apart from applying those rules to a new category of persons.*’ They sought -
to formalize “principles (that had] developed as the result of centuries of warfare and h4d already
become customary law at the time of the-adoption of the Geneva Conventions because they
reflect the most universally recogmsed humianitarian principles.” Prosecutor v. Delalic, Case
No: IT-96- 21-A (ICTY Appellate Chamber 2001); see also Pictet, Il Commentaries, at 36
A "‘(explammg that Common Aticle 3 establishes rules “which'were already Fecognized as essential
) " .inall civilized countries”) (emphasis added).” Of course, the application of Common Article 3's-
w7 . general standards to a conflict with terorists who are focused on the destruction of civilian
. targets, a type of conflict not clearly anticipated by the Conventions’ drafters, would not merely
" utilize the axiomatic principles that had “developed as the result of centuries of warfare.” Thus,
. . vemust be cautipus before we construe these precepts to bmd a state s hands in addressmg such
~athreatt01tscmhans ' .

e That atreaty should not be lightly oonsu'ued to take away such a ﬁlndamental sovereign
v reSponslbﬂnty—to protect its homeland, civilians, and allies from catastrophic attack—is an
" interpretive principle recognized in international law. ‘See Oppenhéim's Internationl Law -
" §633, at 1276 (Sth ed. 1992) (explmmng ‘that the.in dubio mitius canon provides that treaties’
- should niot be construed tolimit a sovereign right of states in the absence of ah express
co agme;nent) ¢of. Merrion v. Jicarilla Apache, Tribe, 455 U.S. 130, 148 (1982) ("soverengn power”
. - cannot be relmqmshed “unless surrendered in unmxstakable tenns") 3 The nght to protect its

- "Asqulamcdabove,thcmmnnonofComonAmchwasnottoinmosewhonynovnlstandaxdson
"+, gtatbs, but to apply the lawof war to civil wars that largely shared the chamcteristics of infemationalarmed -
: conﬂicts whileladnngamtepartyonthcoppo&ngudethatwtﬂdbeapmuapamhafullymnpmaluwy ;
. 'arvangement See.Pictet, I Conimentaries, at 37. Althaughthedtaﬁasmmnovanngbybmdmgmmlawnf
N warsmndardsabsentanmmmﬂmttheenemywoulddothemnw,theybehzvcdthaﬂhcgmmalbasalme o
o .MndmﬂsmatwuuldapplymderCommonAmdﬂwemnnwumalandmumbhshed .

* 0 The canon'of in dubio mitius (literally, "whm in doubt’, bnng cahn") has been applied by dumerous, -

L ) mtananonﬂmhmalstownsuucmblguousmtymnsmmmemhnqmshmemofmndammtalsovemm
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cntizens from foreign attack is an essential atwibute of a state’s soveréignty Advisory Opinion on
' the Legality of the Threat or Use of Nuclear Weapons, 1996 1.C.J. 226, 266. To be sure, the
* states negotiating Common Article 3 clearly understood that they were disabling themselves
from undertaking certain measures to defend their govemments against insurgents seeking to
overthrow those govemments which inarguably is an important part of sovereignty. We would,
however, expect clarity, in-the text or at least in the Conventions’ negotiating history, before we .
would interpret the treaty provision to prohibit the United States from taking actions deemed
critical to the soverengn function of protecting its citizens from catastrophlc foreign terrorist
attack. Crucial here is that the CIA’s program i determined to be necessary to obtain critical
intelligence to ward off catastrophic foreign terrorist attacks, and that it is carefully designed to -
be safe and to impose no more discomfort than is necessary to achieve that crucial objective,
. fundamental to state sovereignty. Just as the “Constitution [of the United States] is not a suicide
. pact,” Kennedy v. Mendoza-Martinez, 374 U.S. 144, 159 (1963), so also the vague and general
terms .of Common Article'3 should ot be lightly interpreted to depnve the Umted States of the
© means to protect its citizens from terrorist attack.

Thls ms1ght informs passages in the ICRC Commentanesthat some have cited to suggest’
that the provisions of Common Article 3—to the extent they are not precise and specific—should
be read to restrict state party discretion whenever possible. ' The Commentaries-indeed recognize
that, in some respects, adopting more detailed prohibitions in Common Article 3 would have
been undesirable because the drafters of the Conventions could not anticipate the measuies that
men ofill will would develop to avoid the terms of a more precise Common Artwle 3 .

' “However greatthe care undertaken in drawing up a list of all the various forms of infliction, it

) would never be possibleto catch up with the imagination of future torturers who wished to,

o satisfy their bestial inistincts; and the more specific and complete a list tries to be, the more
restrictive it becomes.” Pictet, I Commentaries, at 39. . It is no doubt true theréfore that
Common Article 3’5 general: prohibitions do establish principles that preclude a range of
conduct, and that they should not be subject to a technical reading that parsés among conduct.

- . To the contrary, the prmmples in Common Article 3.are generally worded.in a way thatis =
- “flexible, and-at the sanie time precxse ” id., and they call upen state parties to evaluate proposed -

_ conduct in a good faith 3 manger, in an effort tb make compatible both “the dlctates of humenity”

.- towards combatants and the “mi¢asures of security and repression” appropriate to'defending
‘one’s people from xnhumane attacks in the armed- conﬂlct at 1ssue, zd &t 205. We, therefore
‘ undertake such an mqmry below ) . R . .

B.

T * These interpretive tools inform our analysis of the'tliree relevant terms under Common
: ‘Arhcle 3 paragmph 1(a)’s pmlubttnon on “vwlence to life and person, in partlcular ‘murder of all

o powers. See W.T.O. Appellate Body, EC Measures ConcemfngMeat andMea!Pmducts (Hormones), .
" WI/DS26/AB/R/{ 165, . 154, 1998 WL 25520, at *46 (Jam. 16, 1998) (éxplaining that the “interpretive principle .
. " of in dubio mitus is" widely teoogni:wd in initerpational law as a supplementary mieans of imerpretation.”). For -
-example, thelntemaﬁonal Couﬁof]usﬁwrefusedtownsﬂuemamﬁguousmtytenntboedcsovmgutyow C
. disputed territory without a clear statemem. See Case Conoeming Sow.'relgng' over Pidau Ligztan and Pulau ‘
.S“pad'an 20021CT.625,648. . , ,
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' kinds, mutilation, eruel treatment and torture”; paragraph 1(c)'s prohibition on “outrdges upon
personal dignity, in partlcular humiliating and degrading treatment”; and Common Article 3’s

overarching requirement that covered persons “be tredted humanely.™ Although it is first in the
syntax of Common Article 3, we address the general humane treasment requirement last, as the
question becomes the extent of any residual obligations imposed by this reqmrement that are not

B addressed by the four specrﬁc examples of inhumane treatment prohibited in paragraphs 1{2)~(d).

1.

Agamst those persons protected by Common Article 3, the Umted States is obhgated not
to undertake “violence to life and person, in pamcular murder of all kinds, cruel treatment and
torture.” - GPW Art. l(a) Paragraph 1(a) raises two relevant questions: Will the CIA -
program’s use of the six _proposed techmques meet Common Article 3’s general requirement to
avoid “violence to life and person,” and wxll their use involve either of the potentlally relevant

- examples of “violence to life and person ” denoted in paragraph 1(a)—torture and crue]

-, treatment?

' vml nce to life and person. ” Dictionaries define the term “violence” as “the exertion of

a

The proposed teehmques do not implicate Common Artlcle 3’%s general prolubmon on
\

nphysical force so as to injure or abuse.”™ Webster s Third Int’l Dictionary at 2554. The’

surrounding text and structure of paragraph 1(a) make clear that “violence to life and person”

does not encompass every use of force or every physical i injury. Instéad, Common Article 3

provides specific examples of severe conduct covered by that term—murder, mutilation, torture,

and cruel treatment. As indicated by the words “in particular,” this list is not exhaustive.

" Neverthéless, these surrounding terms strongly suggest that paxagraph 1(a) is directed at-only -

serious acts of physical violence. Cf. Dole v. United Steelworkers of Am., 494 U.S. 26, 36 (1999)

- (“The traditional-canon of construction, nasczrur a soczfs dxetates that words grouped in a list

o should be ngen related meaning. ”) o

 This reading is supported by the ICRC Commentanes wlnch explam that the prohxbmons '

) - in paragraph 1(a) “concern acts which world public.opinion finds particulacly revoltmg—acts :

whicly were committed frequently during the Second World War.” Pictet, [IL Commnentaries,

"at 39. International tribunals and other bodies similarfy have focused on serious and intentionial . - -

* . ' instances of physical force. At the same tinxe, these bodies have had difficulty identifying any-
. residual content to the term “violence to life and person” beyond the four specificexamples of
' prohﬂnted violence that Common Article 3 ‘enumerates. The ICC’s Elements of Crimes does got

“define “violence to life or person” as an offense separate from the four specific examples. The

+-ICTY similarly has suggested that the term may, not have discernable content apart from its four

' Sspecified components. The ttibunal initially held that “violence to life or person” is “defined by

a the accomuilation of the elemerits of the specific oﬁ’enses of ‘murder, mut:latndn, cruel treatment,

.. and torture,”” and declined to.define other sifficient conditions for the offénse.. Prosecutor v.

""" Blaskic, IT-95-14-T, § 182 (Trial Chamber), "Tn'later caies, the tribunal puta finer point on the

- matter; at Jeast for purposes of i iniposing cnmmal sanctions, ‘the court could not identify a :

e residual content to the term “violence to life and pemo and dismissed charges that the-

Yo
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~ defendant had ehgaged in “violénce to life or person“ that did not constitute torture, cruel
treatment,. murder or mutilation. See Prosecutor v. VaszIJewc Trial Chamber, 1§ 194-205
(2003) Evenwhen prosecutors attempted to proffer eléments of the “violence to life and

_ person” violation as a freestandmg -offense, they argued that the offense required the imposition -

. of “serious physical pain or suﬂ'cnng," which would make it duphcanve of the prohibition on

4“cruel treatment » 1d

" We conclude that the proposed CIA techmques are consistent thh Common Article 3’s
. protibition on “violence to life and person.” As we explained’ above, Congress strictly
prohibited several serious forms of violence to life and person, and the techniques do not involve
any of these. The ICRC Commentaries have suggested that “performing; biological experiments”
.. would be a type of “Violence to life and person™ that, although not explicitly listed as an '
“'example, is also prohibited by paragraph 1(a). See, e.g., Pictet, Il Commentaries, at 39: The
~CIA techniques do not involve biological experiments, and. mdeed the War Crimes Act o
. @absolutely prohibits them.- See 18 U.S.C. § 2441(d)(1)(C) “Whether or notthose grave breach
. -offenses exhaust the scope of “wolence to life and person’ prohlbxted by Common Article 3, we
are confident that “violence to life and person” refers to acts of violénce serious enough to be
:considered comparable to the four examples listed in Common Article 3-—murder, mutilation,
. . torture, and cruel treatment.” The CIA. techniques do not involve the application of" "physical force
-, rising to this'statidard. While.the CIA: does on occasion employ limited physical contact; the .
_“slap s” and “hoids” that comprise the CIA’s proposed corrective techniques are carefully limited
" in frequency and intensity and subject to 1mportant safeguards to avoid the imposition of '
. significant pam. They are desngned to gain the attention of the.detainee; they do not constitute
) the type of seneus physxcal force that i is 1mphcated by paragraph l(a)

b

.- -The CIA mte:roganon practices also do not involve-any' of the four more speclﬁc forms
of “violence to life or person” expressly prohibited by pamgraph 1(a).- They.obviously do not
involve murder or mutilation. Nor as we have explamed, do they mvolve torture See-Section

2340 Opzmon and supra at 14 ‘

L “Intmsopmionandtthecﬁon 23400}:#tion,wehaveconcludeddmmcmhanoed
ca tochmqlminquesuonwmnldnotvmlatethefedeml hibition ontorture in 1§ V.S.C. § 2340-1340A or the -
. prohibition on torture i the War Crimes Act, see 18U.S.C. §2441(d)(1)(A) Both of thost offenscs sequire.as-an.
.e.lememthexmposxtionofscvcxephysicalormmmlpainorﬁlﬂ'enngwmchwmetmthlmmomlpmmoe
« -+ - asreflected in Article 1-of the OmvmumA@maTomnemdmeICC’sdeﬁMonofCommonAmde 3's
- prohibition qn torture. SeeDOrmam,Elementsoj’C?rbnesaMOl (mq\nnngtheclﬂnentoﬁnﬂldmg “sovere-physical
: or mental pain or suffering” for torture under Common Article 3). The War Cdmes Act and the fedefal prohibition
" ontorture further define “severe mental pain or sufferitig,” mdﬁmmomspeaﬁcdeﬁmﬁondownotappeamthe
! _-!adofﬁxeCATorintheRomeSmm Instmd,thesomoéofthxsdeﬁninonwammdmndmgofﬂlemited ‘
. i States to its ratification-of the CAT. See136 Cong; Re. 36,198 (1990). Torture.is not further defined in Comrion’
o ‘-v.;AmaleB andmeUniﬁedSmtesdxdnotmantmdexmmtoﬂmtmsuument That the more detailed- - "
""..'explanaﬂonof“sevaememslpahzormmmng”mcastasan‘imdmudmg"ofthcwidelyaooepteddéﬁniﬂonof .
, mmmammasamvmmmmmemumoftmvmwdmmmmoxedemileddeﬁninonof )
L ,tomuexsoonsxstcmwnhmtemmanalpratdce, as reflected in Avticle 1'of the CAT, and: need not have been entered
Ax) S asaxwermnon. Augusicv Ridge, 395F3d 123, 143 n20 (3dCJr 2005),mealso ViennaConv@monmeLaw

o m """" T JNOPOR! o
- (b)(3) NatSecAct S Lt T tGﬂSl?




Case 1:15-cv-09317-AKH Document 53-19 Filed 10/17/16 Page 22 of 40

: ‘(b)(3) NatsécXct

d T esens

: The remaining specifically prohibited form of “violence to life or person” in Cornmon
. Article 3 is “cruel treatment.” Dictionaries define “cruel” prlmarrly by reference to conduct that
_ imposes pain wantonly, that is, for the sake of imposing pain. Webster's Third Int'l Dictionary
at 546 (“disposed to inflict pain, eapeozall}a in a wanton, insensate, or vindictive manner”). If the
- purpose behind treatment described as “cruel” is put aside, common usage would at least require
.. the treasment to. be “severe” or “extremely painful.™ Id_Of course, we are not called upon here.
to evaluate the term “cruel treatment” standing alone. In Common Article 3, the prohibition on .
“cruel treatment” is placed between bans on extremely severe and depraved acts of violence—:
murder, mutilation; and-torture.. The serious nature of this list underscores that these terms,
.- including crue] treatment, share a common bond in referring to conduct that is particulaily
. aggravated and depraved. See S.D. Warren Co v.Maine Bd, of Environmental Protection, 126
. 8. Ct. 1843, 1849-50(2006) (the noscitur a sociis canon “is no help absent some sort of -
gathering with-a common feature to extrapolate™). In addition, Common Article 3 lists “cruel -
treatmment” as a form of “violence to life and person,’ suggesting that the term involves some . '
_ element of physrcal force. : c _ SRS

. Intemational tnbunals and other bodies have addressed CormnOn Article 3’s prohrbmon
_on “cruel treatment” atlength. For purposes of the Rome Statute establishing the International
" Criminal Court, the U.N. preparatory commission defined “cruel treatment” upder Common
Article 3 to require “severe physical or mental pain-or suffering.” Dérinann; Elements of Crimes
at 397. The committee explained that it viewed “cruel treatment” as indistinguishable from the
“inhuman treatment” that constitutes a grave breach of the Geneva Conventions. See id. at 398;
see also GPW. Art. 130 (listing “torture of inhuman treatment” as a grave breach of the. Geneva
‘Conventions). Thisview apparently also was embraced by Congress when it established the
aoffense of “cruel and inhuman treatment” in the War Crimes Act as part of its effortto
criminalize the.grave breaches of Common Article 3. See 18 U.S.C. § 2441(d)(1)(B); see also
MCA§ 6(a)(2). Construing “crize] treatment” to be coterminous with the grave breach of
“inhuman treatment” further underscores the seventy ‘of the conduct pmtubrted by paragraph

I(a)

R Ahgmng Common Axncle 3’s prohibition on crue[ tmatment” wnth the grave breach of ,
. . “inhuinsn treatment” also demonstrates its close linkage to “torture.” -See-GPW Art. 130 (stating "
"‘that “torture or inhuman treatment; including biological expenmcms is a grave breach-of the:
. Conventrons) (emphasis-added). This relationship was cricial for'the ICTY in defining the
.~ -glements of “cruel treatment” under Common Article 3.. The tribunal explained that criel
", treatment “is equxvaient to the offense of inhuman treatmeént in the framework of the grave
+ . breaches provision of the Geneva-Conventions” and that both teqnis perform the task of barring’
" “treatment that does not meet the purposive requirement for the offense of torture in common
- c~article 3. Prosecutor v. Delalic, Case No. IT-96:21-T; ] 542 (Trial Chaiber I, 1998). The -
T Intemanonal Criminal Coun stopped at aclnevmg this’ end, deﬁmng the oﬂ‘ense of“cruel

L ﬂfTreamsAlt2.1(d)(amervauon"pmponstoexcludeormmodrfythelegaleﬁbctofecrtampmvxslonsofthc ..
.. .treaty in their application o that State”). There is no reason to revisit that long-standing position here; wkhregmd
++" " . to sortyre, Common Article 3 iritposes no greater obligation on the United States than does the CAT, and thuss -
. oondnctoonslstmtwiththetwofedaalsmmtoxypmln‘bmonsmrmnmalsosaﬁsﬁm@mmonArticIe3’ .
pmhibmonontomnemarmedoonﬂxctsnotofaninmaﬁonalchamctﬂ R o FEOTTR

BNy e Sl B ;"}
s : (b)(3) NatSecAct L - m‘{ . }Im B g t03318
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. " treatinent” under Common Article 3 identically to that of torture; except removing the
' requirement that “severe physical or mental pam or suffering” be imposed fer the purpose of
. “obtaining information or a confession, punishment, intimidation or coercion or for any reason -
based on discrimination of any kind.” Ddrmann, Elements of Crimes, at 397, 401. TheICTY
went further, suggesting that there may be another difference from torture-—that cruel treatment
is directed at “treatment whxch deliberately causes serious mental or physical suffering that falls
short of the severe mcntal or phys1cal suffering required for the offcnoe of torture.” Delalic, -

1542

In the War Crimes Act, Congress, like the ICTY, adopted-a somewhat broader definition
~ of “cruel treatment,” prohibiting the relevant conduct no matter the purpose and défining a'level
- of “serious physical or mental pain or suffering” that is less extreme than the “severe physical or
".mental pain.or suffering” requlred for torture. In this way, Congress s approach to prohibiting
- the “cmel treatment” barred by Comnjon Article 3 is consistent with the broader of the
. interpretations applied by international tnbunals Congress, however, provided a specific
" definition of both “serious physwal pain or suffering” and “serious mental pain or suffering \
The ICTY found it impossible to'define further “serious physical or mental pain or suffenng in
advance and instead adopted acase-by-case approach for evaluating whether the pain or
- suffering imposed by past conduct was sufficiently serious to satisfy the elements of “cruel .
treatment.” - Delalic, § 533." This approach, however, was tailored to the ICTYs task of applying
. Common Aurticle 3 to wholly past conduct. Congress in amendmg the War Crimes Act, by
contmst, was seeking to provide clear rules for the conduct of future operations. Congress s
, , .1more dctmled definition of “serious physical pain or suffering” and “seripus mental pain or
) suﬁ'mmg’ cannot be said to contradict the reqmrements of Common Arucle 3.

_ We conclude,. with Congress, that the “cruel treatment” tenn in Common Artwle 3is
;satisfied by comphance with the War Crimes Act. As we have explained above, the CIA
s techmques are consistent with Congress’s prohibition on “cruel and inhuman treatment” in the
* War Crimes Act, see supra at 14-24, and thus do not vxolate Common Amcle 3’s prohibition on
. “cruel treatmerit.” 4 ,

S

N Paragmph 1(c) of: Common Article 3 prohxbnts outrages upon personal dlgmty, I
- - particular, humnhatmg and degrading treatment.” Of the terms in Common Article 3 with -
- .. uncertain meaning, the imprectsion inhererit in paragraph 1(c) was the cause of greatest concern
- among leadérs of the Executive and chlslatWe Branohes Sez supra at 53 54 (cmng statements
L by the Prwdent and Senator MoCznn) , .. '

S “meICWdcﬁns“mudnwmcm"asmmmMQummwsmwtdpmnoszmngw
"+ ‘copstitutes a Seripus attack on human dxgnuy" Delalic, at1544(emphhsisadded) The tribunal never has
. -‘-czqzlainadxtsrefmmeetoa“mousam&onhumandlmty - Common Article 3 has an express provision: -
LT addmngwmintypesofaﬁomstopmonaldigmtyinnspmhﬂnuonof“mﬂmgmuponper&onaldxgnhym
o 'paxﬁmﬂar,hunﬁhannganddegmchngmnncnt GPW A1t 3 1 1(c). The strachure of the Geneva Conventions :
e suggmmataMdmonpemnald:gnitysthbeanalmdundupmgmphl(c),thereqlmzmcmsofwh:chwc :
: -J} ~analyzcbelow L ) ‘ , o
(b)(1) .‘:'“.:"":“'“:~~~-::...,,.._:”..‘_...*..:._. . , N 1 S R . L00319 !
(b)(S) NatSecAct L J - — | : e
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DeSplte the general nature. of its language, there are several indications that -
paragraph 1(c) was intended to refer to particularly serious conduct. The term “humiliating and -
degrading treatment™ does not stand alone. Instead, the term is a specific type or subset of the

. somewhat clearer prohibition on “outrages upon personal dignity.” This structure distinguishes -

: Comupon Article 3 from other international treaties that include freestanding prohibitions on

“degmdmg treatment,” untethered to any fequirement. that suchtreatment constitute an “outrage . -
“.upon personal dignity.” Compare CAT Art. 16 (prohxbmng “cruel, inhuman or degrading ‘

.. treatment or punishment which does riot amount to torture”) with European Convention on

“"Human Rights Article 3 (“No one shall be subjected to torture or to inhuman or degrading
treatment or punishment.’ "). Thus, paragraph 1(c) does not bar “humiliating and degrading
treatment” in the abstract; instead, it prohibits “humiliating and degrading treatment” that rises to
the level of an “outrage upon personal dignity.” This interpretation has been broadly accepted by
international tribunals and committees, as it has been adopted both by the ICC Preparatory

- «Committee and the ICTY. See DOormann, Elements of Crimes, at 314 (stating, as an element of
'the ICC offense correspondmg to paragraph I(c) of Commion Article 3, that “the severity of the
humlllatxon degradation or other violation was of such degree as to-be generally recognized as .
“an’'outrage upon personal dignity"); Prosecutor v. Aleksovstd, Case No. IT-95-14/1 at § 56 (Trial
Chamber I 1999) (requiring that the conduct rise to the level of an outrage upon personal C

dlgmty)

The term' outragc implies a relatively flagrant or hemous form of ill-treatment.
chtxonanes define “outrage” as “describ(ing] whatever is so flagraatly bad that one’s sense of .
decency or one’s power to-suffer or tolerate is violated” and:list “monstrous, heinous, [and]
atrocious” as synonyms of “outrageous.” Webster s Third Int'l Dictionary at 1603. In this way,
the term “outrage” appeals to the common sense standard of a reasonable person’s assessmg
conduct under all the circumstances. And the judgment that term seeks is not a mere opinion that
- the behavxor should have been different—to be an outrage, a Treasonable person must’ assess the .
. conduct as beyond all reasonable bounds of decency. This reaction isnot to leave room for
dobate as the term is directed at “the few essential rules of humanity which all civilised nations
consnder asvalid everywhere and under all circumstances and as being above and outside war .
ttself” Pictet, I Commentaries, at 32 (emphases added). Accordingly, in  applying the “outrage
" upon personal dignity” term, the ICTY has recognized that it does not provide many clear
standards in advance, but that it is confined to extremely-sefious. misconduct: “An outrage upon .
pasonal dignity wntfnn Article 3 . ., is.a species of inhuman tiestment that is deplorable, :
-, oceasioning more serious sqﬁ'eimg than: most prohzbited ‘acts wzthm the genus ? Aleksovski at

ﬂ 54 (emphasm added)

" TheICRC Comentm'zes onthe Geneva COﬂV¢IlthDS undm'scom the severity of thc

: miscanduct paragraph-1(c) addresses. See chtet, W1 Commentaries, at 39 (lmkmg paragraph.

: """'/ .
(b )(1 )

 (D)(3) NatSeq’Act

:1(¢) to the prohibitions on torture; cuel treatmext, murder, and nintilation in paragraph 1(a) and < -
" expleining that both paragraphs “concern acts which world opinion finds particularly revolting— . -
~acts which were committed frequently during the Second World Wir”). The ICTY similarly

. looks to'a severe reaction from a reasonable person exarhining the fotality of the circumstances.

. See Aleksovski; at § 55-56(to violate paragraph 1(c), the bumiliation and degradation fust be . * i
“so intense that the reasonable person would be: outraged”) “An examipation of purpose also * . -,
mforms paragraph l(c) s foous on “hmmhanng anddegradmgtreatment that rises to the level of

-"sea-sm{ | jw L00320f
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~an out:age upon persona! dlgmty The same mtematlonal tribunal has explamed that
_ paragraph I(c) requires an inquiry not only into whether the conduct is objectively outrageous,

but also-into whether the purpose of the conduct is purely to humiliate'and degradeina
contemptuous and-outrageous manner. Thus,the ICTY haslooked to the intent of the accused—

- it is hot enough that a person feel “humxhated ® rather the conduct must be “animated by
" contempt for the human dignity of another, person.” Id. at 56 (emphasis added). For the”
" Yugoslavia tribunal, paragraph 1(c) captures 4 concept of wanton disregard for humanity, of
' recklessness, or of a wish to humlhate orto degrade for its own sake. ‘

Thisi mquxry intoa wasonable person’ s evaluatlon of context, purpose, and intent with

regard to the treatment of detainees is familiar to United States faw. In the context of persons not

‘convicted of any crime, but nonetheless detamed by the Govémment, this same inquiry is

" ‘demanded by the DTA, and theFifth Amendent standard that it incorporates. Aswe have

explamed above, the DTA prohibits treatrment, and interrogation techniques, that “shock the
conscience.” Rochinv. California, 342 U.S. 165, 172 (1952); see also County of Sacramento v.
Lewis, 523 U.S. 833, 846(1998) (“To this énd, for halfa century now we have spoken of the
cognizable level of executive abuse of power as that which'shocks the conscience.™): Much like
the test contemplated by the term “outrage,” the “shocks the conscience” test looksto howa

‘reasonable person would view the conduct “within the full context in which it occurred.™ Lewis,

523 U.S at 849 (emphasis added); see id (reqmrmg an exact.analysis of circumstance); Wzllans

v. May, 872 F.2d 190, 195:(7th Cir. 1989) (With regard to pre-conviction treatment, the test is

whether there was “misconduct that a reasonable person would find so beyond the norm of |

propez police procedure as.to shook the copscience.”). Indeed, our courts in applying the

- substantive-due process standard have asked “whether the behavior of the government officer is

" ‘so-egregious, so outrageous, that it may fatrly be saidto shock the contemporary conscience.”

" Lewis, 523 U.S. at 848 n.8 (emphasis added). Because a reasonable person would look to the

" . reason-or justification for the conduct, the “shocks the conscience” test under the DTA also
.. contemplates such an inquiry. Jd. at 846 (askm,g whether the conduct amQunts to'the “exercise of .
. - power without any reasone,ble justlﬁcanon in the service of a legitimate govemmental
. ob Jectxve ' s - : , .

For these reasens, wWe conclude that the tenn outrages upon personal dignity” mvnes, not'

ol R 'fefb1ds an inquiry into the jusuﬁcatxon for governmental con uct, as the term calls for the

‘L ounageousness of the conduct to bé evaluated in the manner a reasonzble person: ‘would. To, be- ..
‘sure, the text of Common Atticle 3 introduces its s pecnﬁc-prolnbmons including its reference to i

o “Soutrages upori pecsonal dignity,” by ‘mandating thiat such atts “are and shall remain prohibited

at anyﬁme and in any place whatsoever.” ‘This text could be read 10, dlsapprove»any evaluation

o of cnrwmstance or the considerations behind or justifications for specifically prohibited conduct.

atSecAct

i See,eg., ‘Pictet, IV Cormentaries, at 39 (That i§ thé method followed in the Convention when - L
oo it proclaims four absolute prohibmons -The wondmg adopted could not be more deﬁmte No
o péssnble loophole is leﬁ, there mm be no excuse, no. attenuatmg clrwmstance ") ST

Neverthelesé tlns mtroductory text does not foreclosne conmderanon of ;ustxﬁcatxons and

- '; oontext in detenmnmg whether a partxcular act itself would constitute-an outrage under the- .
. 1 treaty. Th1s conclusiof is .supported by other terms in CommonArhcleB “For example, . .
R Common A!ﬁcle 3 pmhxbnts munder ? but murder by deﬁmuon is not snmply agy" hoxmclde but e

t 3'.3:3:2.1 -‘ o
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killing without lawful justification. Common Article 3 may not perinit a “murder” to be

justified, but.committing a homicide in self-defense simply would not constitute a “murder.”
‘Similarly, the term “outrage” seeks to 1dent1fy conduct that would be universally considered
beyond the bounds of decency, as transcending “the few essential rules-of humanity which all
- civilised naons consider as valid everywhere and under all circumstances.” Pictet, Il
.Commentaries, at 32.' An approach that foreclosed considerasion of purpose throughout
Common Article 3 cannot be squared with the ICRC Commentaries in evaluating whether

* ‘conduct is humane—a requirement of Common Article 3- that the “outrage upon persona]

+ dignity”. term is expressly stated to advance. The humane treatment requirement is said to
-prohibit “any act of violence or intimidation, irispired not, by military requirements or a
legitimate desire for security, but by a systematic scorn for human values.” Pictet, IV -
Commentanes at 204 (emphasns added). :

An evaluatnon of circumstance therefore is mherentm the plam meaning of the term
outnge ” Itis a concept, followmg relatively clear prohibitions on particularly grave acts, that
-turns to the objective judgment of reasonable people and proscribes conduct that is so vile as to
" be umversally condemned under any standard of decency. Because it relies on'such common
judgment, the term “outrage” must evaluate conduct as reasonable people do,, by. welghmg the
- justifications for that conduct. As the Supreme Court of Israel recently explained in applying the
*“rules of international law” to Israel’s “fight against international terrorism,” the principles of the

+ " Taw of war in this context “are not ‘all or nothing.” Public Committee Agazmt Torture in Israel

N (b)(3) NatSecAct

V. Govemment of Israel HCI. 769/02 at 34 (Sup Ct. Israel, Dec. 13, 2006)

. That the prohlbmon of “outrages upon personal dlgmty” lIooks behmd coriduct for its
justifications illuminates the decisions of the ICTY intecpreting this term.. For.example, in
_ -Prosecutor v. Kovac, TT-96-238 (Appeals Chamber, June 12, 2002), the tribynal held that forcing
:a-teenage girl in detention to dance naked on a tablé was an “outrage upon: personal dignity.” Id.
~:§.16Q. These facts involved clearly outrageou’s cdnduct undertaken for no purpose-othier than the
pmnent granﬁcatlon of the defendant. None ofthe CIA’s’ proposed techmques bears a passmg ‘
resemblance to the prunent and outmgemxs oonduct at 1ssue in Kovac " .

" The pmposed technxques also contrast shatp!y thh the outmgeous oonduct dooumented

at the Abu Glrraib prisonin Iraq. A% General Antonio “Taguba’s official investigation reported;

. the detainees at-Abit Ghraib were. subjected to “sadistic, blatant, and wanton criminal abuses.” - - -
See Genera] Antonio M Taguba, Article. 15-6 Inwsligatitm of the 800th Mi] ilitary Policy Brigade
.16 (Mzy 4, 2004) (“Taguba Report”) The report charged the oft‘ondmg m‘htary personnel with' -

“forcibly arranging ‘detainees in various sexually explicit posxtpons for photbgraphing™; “forcing . -

- naked male dethinees to wear women’s underwear”; “forcing groups of male detaineés.to

- masturbate themselves while being photographed and videotaped”; “arranging naked male -
detamees in & pileand then j jumping on them”; “positioning & naked detdinee on a MRE Box, .
with a sindbag-on his Head, ‘and attaching wires fo his fingérs,. toes, and penis to simulate electuc
; torture”; “placing a dog chain or strap around a-detain¢e’s neck and haying & fbmﬂje soldier. pose -
s fora plcm:e” and “sodomizing a ‘detiinee. with achemxca} hghtand perhaps a-broom étick ™ Id
4t 16-17. These wanton acts’ were updertaken for- abusive andléwd purposés. They bear no .

' -"f resemblance, eitherin purpose or eﬁ‘ect, to any'of the techmques proposed for use by the CIA,

wheﬁher employcd mdmdually orin combmatxon. )

B S
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The contrast with Kovac and the acts at abu Ghraib goes some way to highlighting the -
conduct that paragraph 1(c) does reach. As the ICRC Commentaries have explained, paragraph
1(c) is directed at *acts which world public opinion finds revolting—acts which were committed
fréquently during the Second World War.” Pictet, IIl. Commentaries, at 39. World War I was
typified by senseless acts of hatred, and humiiliation or degradation, for no reason other than to

. reinforce that the victims had been vanquished of that they were  viewed as inferior because of -+
+ their nationality or their religion. - Needléssly exposing prisoners to public curiosity is part of this
~ dark history, see GPW Art, 13, and commentators cite as a paradigmatic-example of such
. conduct the parading of prisoners in public.- See Ddrmann, Elements of Crimes, at 323° (refemng .
to the post-World War II prosecution of Maezler for marching prisoners through the streets.of
Rome in a parade emulatmg the tradition of ancient triumphal cclebranons) In another case,’
Austrahan authorities prosecuted Japanese oﬁicers who tied Sikh prisoners of war “fo.a post and
. ‘beat them with sticks until they lost consciousness.” Trial of Tanaka Chuichi and Two Others
" (1946), X1 Law Reports of Trials of War Criminals: United Nations War Crimes Commissions
. 62. Inaddition; they shaved the prisoners’ beards and forced them to smoke cigarettés, in
« deliberate denigration of the Sikhs’ religious practices requiring facial hairand forbidding the .

. handlihg of tobacco all as posthoc pumshment for minor infractions of the rules of the pnson s

camp a%

o These acts were mtended ro hwmlmte and nothmg more-there was no. security
justnﬁcatxon, no carefully drawn pl anto protect civilian fives, These were part of a panoply of

atrocitiesin World War II meant to “reduce men'to the state of. animals;” merely because of who' -

. "they: were. See Pictet, Il Commentaries, at 627. These acts were undertaken for wholly
prurient, humniliatini 1 or, bigoted ends and that feature was an mextrlcable part of what made

them outrageous

S ‘ “Inthiswny,actsintcndedmdeiugxatcmerdxgmnofdetahmimpﬁmteCommonArﬁch3 Anhough
pursuantmadxffemntsmdardapphmblempﬁsonmofwarnndume 1929 Genéva Convention, the Australian -
wmmpmsmﬁmsuggemwmmmnﬁdaaﬁmdmemmmﬁmﬁwofdmmmbemm .

.; “when determining whether there has been a subjective intéat to tumiiliate. Theie, the Japanesé defendants sought .
mnthefmﬁnwaﬂheSﬂdxmlxgmnandsougmmmqﬂottthoseinpmucuhr,mthmpmposwdwtﬂmtohunﬁbatc
“the detdinees,, Thxs:snotwhatoocmsmthaCIApmgxm It.should e noted that; upon intake-into custody, the . .

' CIA does trin the hair. and shave the béards of delainces fo provent thicintroduction of diseass and weapons.nto the

-~ ."_.

'v ) regard,them:naybedmwdtbfowsmgtaph1(¢)mthepetwnmbjeqtedtostsxcpmycondm.andhm .

. n.i;",f'

(b)(1) ey L
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" facility. Aﬁprthwmﬂshavmg,detmmmpmnmdiogmwmwhmmanydmedlmgh Welmealréuﬂy L L

mncludedthatsuchhnﬁteauseafmwlunmrygmomngbyiheClAlsoonmstemthhCommonAmdﬁ See-
-Letter to John A. Rizzo, Aiting General Counsei, Central Ttelligence Agency, fiom Steven G Biadbury, Atting :

AssxstantAttomeyGenml,OﬂioeofLégaJOqunsel.atiz-l3 (Aug. 31, 2006). -Again, the.difference here is that..

ihe purpose:is not to humiliate the detamee ‘orto’ exploit iy paxuculax senmuvxty, but o sexve legmmate secamty

- andhygwnepmpom I

“Ouxiqtapm(auonhaewalsownsxstentwiththeﬁathatpmagmphl(c)xsnotaprohibmonon ',-:

o'utmgw .sfmpliciter but Snstead prosciibes “outrages upon persoingl dignity.” (Empliasis added) The wards"
“uponpc:sonalmgmty"maybcwadmspwdymemyﬂmmuslmbafommwa!mwhmmemmg

" ,’ "conductoonsumtman “oufrage.” Pundxffm'enﬂy paagmphl(c)isnotaﬁﬁee-ﬂoanngmquyintothejusuﬂennons Lo ‘

. -for, stitg party conduct dufing an armed conflict not of zn international character. fistiad, there fust be some -~
oonsumntheoonsxdzmuons thiaf'may bebrought i beéar in détermining Whetlier an “cutiage” Has oScurred: Jndhs

aﬂ‘mntto“pcrsomldlgmty"befmﬂmmquuywmggaed. 'Ihemxdsﬁ:pohpqsomaldxgmty"mayalsobemdto' .

-
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With these principles in mind, we turn to whethes the proposed ca techmques\are
consistent with Common Article 3°s prohlbmon on “outrages upon personal dignity, in
‘particular, humiliating and degradmg treatment ” We already have determined that the CIA
program does not “shock the conscience,” or thereby violate long-standing principles of United

. States law founded iri the Fifth Amendment to our Constitution and incorporated into the DTA.

Especmliy regarding & team that, in many ways, ‘provides a protectlve buffer around the

‘ comparatlvely specific prohibitions in Common Article 3, it is appropriate for the United States

fo turn to its domestic legal tradition;to provide a famxllar discernable standard for the inquiry
that paragraph 1(c) réquires.- As we: explamed above, the MCA reﬂects a considered judgment .

. by Congress that the DTA tightly fits the requirements. of Common Article 3, and this -

.congressional judgnient is important in determining the proper mterpretanon of Common Article - .

- 3 for the United States. The DTA asks whether conduct “shocks the contemporary conscience,”

it evaluates the Judgment of the reasonable person, and it tracks the inquiry that the plain

"-meaning of the term “outrages” invites. ‘Thus, our conclusion that the program is consistent with

the DTA is a substantial factor in detenmmng that the progmm ‘does not mvolve “Outmgcs Upon

- personal dlgmty ‘under CommOn Artlcle 34

But cons1stency with'the DTA is not the only bams for our cOnclusxon In the limited
‘context at issue here, the CIA program’s NAITOW focus; and its compliance with the careful
safeguards and limitations incorporated irto the program, provxde adequate protection against the

-“outrages-upon personal dignity™ prohibited, by Common Adticle 3. Of pa.rucular importance is

" that'the mterroganbn techniques in the CIA program are 'not & standard for treating our enemies
. . wherever wefind them, intluding thoseiin mlhtary custody Instead, ‘the CIA program is
" namowly targeted at a small number of the most dangerous and lcndwledgeablc of terrorists,

those whom the CIA has reason to believe harbor imminent plans to kill civilians throughout the.
world ar-otherwise possess information of critical intelligence value-concerning the leadershlp or

) actmtxes of al- Qaeda For those few the Umted States takcs mcasures to obtam what they know

. digmty mthaﬁzan&hcmtmnonofthesfatcactoronhemsonsfortheadox sconduct. 'Ihislatterm:m'pmmﬁon
.wouldoonmmteapointofdepunmﬁominmatwmlpmcuca, which hasTooked to the intetion and putpose of

sthe stage, actor, aswellasthecontwdofandmﬁeaﬁonsfanheoonduct Inanyevmt,ﬂmfategomglnstonml
_emmplmdemonsmtetbatweneedtokmww}gttheoonductmmdatakenmdetammewhethunman outrage |
imonpmomldtgmty Mmdﬂngmpunedmsmmasammoﬂmnspondmnm«okeﬂzemmcuon,

~ i rising to'thie level of an “outrage;” a5 thé sénseless parading of prisoners to-humiliate thom. Tn this way, the words .|
.‘.-._"uponpctsonaldlgmt)f'camotbemdtooonﬁncpamgmyh1(c)toﬂmmmhnganabsolmelevelofhmdmpthax SR
© .+ will notbe tolerated; msmiwhahumaﬁomw’pmﬂwwmdzpmdstomedegmmﬁnmm% L
. w‘hyahaxdsmpisbungxmpomd. Thé term is best read 3s a'prohibition on the arbitrary, fhio wanton, or the prurient =~
= discomfomngofpemonsproteotedbyCommonAmdeS;asweﬂasmsomecaws,mmeoessatyormlcss e e

mxsueaunent,cvcnwhenthewemrclﬁngjusuﬁcaﬁomslegmm Asmcvq;lambelow thesepnnmplsdonot L

. : descn‘be the mmﬁxlly drawn acd limited CIAmtmgaﬁonwchmqm

] AsWed;d thhtheDTA, webeﬁevenappmpxmmcvamamotmwdnmhmqmmmmon,mme‘

~ef£odsofthetechnlquwbrwmbmanm -See, e.g.,AIebmvw 1,5?c9'pdeed,thcsmmmasofmaaand‘its
’4wnsequmcmayansedtha&ommenﬁumofmeactmmmﬂomﬂnmpctﬂionofthcadorﬁoma e

““combination ef differént acts which, taken individually, would riot constitute a criine within the meaning ofArtmIe 3., .

, “: ~‘of the” Geneva‘Convéntions.). -We have concluded that the techhiques in Corhbination would-not violate the

Sonstitirtional standards incorporated in the DTA, see stipraat 47-48, and we.igain conclude that pamgmph l(c) -
ww!dnotbewolatedbythetedmlqu&s,nsedeﬂhermdmdmllyormcombmuon. o : LA s
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but each techmque is hmnted o keep the detainee safe and-its application is cu‘cumsmbed by

.- . extensive procedures and oversnght Those who implement these techniques are a small number
.of CIA professnonals trained in the techniques® careﬁjl limits, and every mterrogat.non plan 1is.

: approved by the Director of the CIA. :

SR - In addmon, as we have emphasxzed throughout thls opxmon the CIA’s detailed
S procedures -and safeguards provide important protections ensuring that none of the techniques
‘would rise to the level of an outrage upon personal dignity. With rega:d to the corrective .
terhmques, the CIA has assured us that they would not be used with an intensity, or a frequency,
‘that’ would cause significant physical pain or injury. See Ale’ksovsk: 157, Withall the' - .
techniques, the-CIA would determine in advance their suitability and their safety with respect to
.each individual detainee, with the assistance of prof&esxonal medical and psychologlcal
" - examinations, Medical personnel further would monitor their application: CIA personnél, _
. including medical professionals, would dlsoontmue for example, the sleep deprivation technique
-.if they determined that the detainee was.or mght be suffefing from extreme physmal distress.
.. Each detamee may react dlﬁ'erently to the combination of enhanced intérrogation tec.hmques to.
. which he is sobjected. These safeguards and individualized attention are crucial'to our .
: conclusron that the combined-use of thc techniques would not vxolate Common Article 3 See

» : .s'upra n.SO

. As such, the techmques do not unplxcate the core pnnclples of the prohlbmon on .

- “outrages upon personal drgmty * A‘reasonable person, considering all the ¢ircumstances, would
.- - not consider the conduct so serious as 4o bie beyond the bounds of human decéricy. The '
) techmques arenot intended to bumiliate or'to degrade; rather, they are carefully limited to the.

_ " purpose of obtaining critical mtellxgenoe They do not marifest the“‘scorn for human values® or
.- reflect conduct done for the purpese of bumiliating and degrading the detainee—the dark past of
.- World War I, against which- paragraph 1(c) was set. As we explain above, a: reasonable person
- would-consider the justification for the conduct and the full context-of thé protectlve rheasnres
-putin place’ by the CIA - Accordingly, the careﬁll limits on the CIA program, the narrow focus
of the program, and the critical purpose'that the program serves are important $0 the oonclusion *

. that the six tochmques do not consntute oonduot 50 senous as tobe beyond the ‘oounds of’ human .
ST deoency ,' PN ST L o T -
o 'l'he CIA has detetmmed thatthe Wogaﬁbn teohmques proposed here arethe mmmmm '

' ' neowsary %o maintain an effective progiam for thiy small fumber of al Qéeda operatives.” That .
the CIA has confined rtselfto stich & minimum, along with the cther limitations the CIA has - ‘

T placed on the prograi, does not reflect the type of wanton oontempt for humamty-—thc atnocmes -
©  .animated by hatred for others that “were commmitted frequently during the Second World War”,
. and that “public opunon finds: paxtiallarly revolting”—at which the prolubltlon on’ outmgcs .
uponpersomildrgmty” is axmed SeePwtet,IlICommmtmes at39 - e

C Ovem'chmg the ﬁour s;:bciﬁc prolnbmons in Common Artxcle Jisa generaf recn.urement '
T ~that persons protected by . Commion Aiticle 3 “shall in all oxroumstanOes  be; treatedhumanely, L

g . thhout aﬁy a&vors& dlshnctlon founded on race colour rehgxon or. fmth, sex, buth or Wea.!th, or .
20 B R paperes - Lsaaes‘f‘-” ~'
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. any other sirnilar criteria.”*® The text makes clear that its four specific prohibitions are directed
at implementing the humane treatment requirement. See GPW Art. 3-1.1 (following the humane
treatment requireinent with “(tJo this end thie following acts are and shall remain prohibited”). -
As we have discussed above, those specific provisions desoribe serious conduct, and the

-structure of Common ‘Article 3 suggests that conduct of a snmlar gravity would be reqmred to
constitute mhumane treatment. . . )

. The questlon becomes what, 1f anythmg, is requtred by “humane treatment” under

. Common Article 3 that is not captured by the specific prohibitions in Subparagraphs (a)- (d) We '

* can-discern some content from references to “humane treéatment”. in other parts of the' Geneva -
Conventlons For example, .other’ provisians closely link humane treatment with the provision of L
the basic necessities essential to life. Article 20 of. GPW mandates that the “evacuation of -

;pnsoners of war shall always be effected. Immanely . "The Detaining Power shall supply
-'pnsoners of war who are being evacuated with sufﬂcxent food and potable water, and withthe

. necessary clothing and medical attention.” .See also GPW Art. 46. This-themie Tuns throughout

- the Conventions, .and indeed Common Atrticle 3 itself requires & subset of such basic necessities,. -
by mandating that the “wounded ‘and sick shall be collected and cared for.” GPW Art:372.

“Given these references throughout the Convenuons humane treatmeént under Comimon-Article 3
s reasonably read to require that detainees in the CIA program be provided with the basic )
necessities of hfe——food and water, shelter from the elements, protéction from extremes of heat
. .and cold, necessary clothing, and essenttal medteal care absent emergency cxrcumstances
- beyond the oontrol of the Umted States :

Vi S We understand that t.he CIA takes caré to ensure  that the detmnees receive those basic
C ;necessmes You have informed.us- that-detainees in CIA custody are subject to regular physxcal
~ and psychologlcal monitoring by medical personnel and receive appropriate medical and dental.
. care, They are given-adequate food-and as much water as they reason bly please. CIA deteation
~ facilities are satiitary. ‘The detainees reeewe necessary clothes and are sheltered ﬁ’om the s

elements

< . For certam detamees determmed to be thhholdmg lugh value tntelhgence, however the .
. Cmproposes toengage in orie mtermganontechmqu@——dxew'y mampulation——that would Lo

" -, adjust-the provision of theese resources. . The détainee’s ‘meals.-afe tempomnly substituted fora'.

.8 bland hqmd dxet that, wlnle 1ess appetxzmg than norma.l mea.ls, exceeds. nutntxon requtrements y L

oo “mdemmmmmummmummthmmmmemm
: dasmﬁczuonsmquwhonnmynot;usdfyanydmhonﬁom(‘ommonmuclei'sbasdmesmndxrdofhmnm o
' treatment The Genéva Conventions elscwhere impose equal treatment requirements. See GPW-Art 16 CfAI -+ .© -
.','pnsanmofwarsha!lbeo'aawdqbkzbythebetmmgpomvathotnmqadvexscdisﬁnedonbasedonmee, o
.. tationality, religious belicf or political opiions, or any other distiriction founded on simflar criteria ") (epphasis . - ;¢
R added) Axﬁcle16MWMcmnommnmmmmmﬁmmmmdmpmmof ,'
SO chhmwmﬂqu)eamﬁndmCommdeeBﬁnmdsomequamemnmtmgmmem_ The .
ST ;“;oonuastmththetmnorAmdelGdemonmmmennhgwaommnAtﬁdes sa:m-dxsmminationpdneipxcto
... v .- the proyisionof humine treatment. Me@mnmmwﬁnﬂmrmhhthardmmions,mamongmehswd, R
S '_',.mteua,maybemadeundetCommonAmdeS solongas‘dletxeamm@nomedpmnfausbdowthe D e n
‘mmmMmdofhumanem chtet.llICbmmentm-tes,atw-ﬂ Thus,wetmntndm:nmmgthebmq N
N .eonmmofOommonAmdﬁ shumanen'eaunmtrequmcnt. S L . R
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. Jd. at 205 (emphasis added)., Given'the deliberate generality of thie humans treatment standard, if
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. for safe and healthy medlcally appmved diet programs in the Umted Statcs During apphcauon

of the technique, the detainee’s weight is monitored, and-the technique would be discontinued

L should the detainee lose more than 10 pércent of his starting body weight. The element of

humane treatment that we can glean from the structure of the Geneva Conventions is one of :
“sufficient food.” GPW Art. 46. .Because the food provided during the temporary application of

" the dietary mampulatton techmque is sufficient for health; we conclude that it does comply with

the “sufficient food” elémént of Common Article 3’s humane treatmient requnrement

E Cf Aleksovsh Case No, [T-95-1#/1, { 108 (dismissing Common Article 3 charges. agamst prison
" warden who provided on]y two meals a day to all ‘detainees over a penod of months and ‘where -
© .sonte detainees lost over thuty pounds). : L .

- We also find it relevant that the CIA’s interrogation and detentlon program comphes thh -

S the substantive due process requirements of the Fifth Amendment, which.undermost .
cxrcumstances require “safe conditions,” including “adequate food, shelter, clothing; and medical -
# .- care” ind which are mcorporated into.the DTA. Youmgbergv. Romea 457.8.307,315 (1982).

* Requiting the’ provision of basic necessities is anotlier example of low the constxtutxonal '

standards incorporated in the DT A themselves provide a “humane treatment” pnncxple that can -,

guxde cornphance with Common Artmle 3 Congmss recognized as much in. -the DTA, gwen the
. statute’s explicit premise that-the: Fiﬁh, Eighth, and Fourteenth. Amendments are d1rected aga.mst
o concept of nhumane trealment or pumshment ” MCA § 6(c)(2) .

, " The CIA program-~under the restrictions that we. have outhned»—comphes wnth each of o
.- the specific prohxbltlons in'Common Article 3 that implement its ove archinig humane treatment - ..~
" requirement. Outside those four prohibitions, and the addifional concept of basi¢ necessities that . -,

we have, dtscerned from the structure of the, Conventions, we confront another situation where

. ." thecontént ofthe requirement is underspecified by the treaty. Sée Pictet, IV Commentaries, at .
+ » 38-39 (“The definition [of Humane treatment] is not'a véry precise one, as we shall See. On the
~. - other hand, there is less*difficulty in emimerating things which are incomipatible with humane
- .. treatment. That is the niethod followed in the Convention when it proclairs four absolute
G ;prohbxuons ")." Again, this is a sitvation where the genelahty was intedtional: Tothe: ...
¥/ ... negotiators, it seem{ed] useless and even dangerous to attempt to makea list-of all the factors *

that would make treatmeiit ‘humane.”” "Id, @204, The Commentaries emphdsrze that “what

- * "constitutes humape treatment”™ | reqmres a. bals,hcmg of security and hUmamtanan concerns, The. o
© daameos may wcll be “thc objectof strict measures,” g8 the “medsures of security -or, repression, * - -

‘even when they are, severe,” may ‘nonetheless be oompatxble -with basic, humamtanan stahdards. .

-+ . .isreasonable to turn to ouriowi law, which establishes a standard of humane treatment that -
a smularly requires a‘balance between security and ‘hurhanitarian-tonoéras, to prowde cOntentto i

Y
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. 't otherwise unSpecxﬁad terms in thé Conventions. Because'the CIA p _program oomphes wnh the " ¢
'~ standard 6f humare treafmeﬂt prov:ded inthd Detainee Treatment, Act andthe US.” R ‘_ -
=7 'cogistitutional standards that xt‘mcoxporates ~and because it pmv:dw detamees with the necessmy S
:'""food shelter, ¢lothing, and medlcal care, the CIA; progmm sansﬁes Common Artmle 3’s.humane B
S ',‘treatment requuement ' . G S
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. We'dlso reoogxtize that the practices of other state part_ie's' in implementing Common
Article 3—as opposed to the statements of other states unsupported by concrete-circuristances

* . 'and conduct:—can serve as “a supplementary means of interpretation.” :See Vienna Convention '

on the Law. of Treaties Art: 3 1(3)(b) ‘We have searched for-evidence of state parties, seeking to '.

) 1mplement ‘Common Article 3 in a context simildr to that addressed herein, The one example:

that we have found supports the, interpretation of Common Article 3 that we have set forth above. |

T I particular, the United ngdom from the time of the adoption of Common Artmle 3 until the

-early 1970s apphed an mterroganon program in a dozen eounter—msurgency operanons that

. . - tésembles in several ways the one proposed to be employed by the CIA

. F ollowmg World ‘War I[ and the adoptton of Common Artmle 3, the Umted ngdom

developed and-applied five “in depth interrogation” techniques “to deal with a number of B
; situations inv6lving intemal security.” Report of the Committee of Privy Counsellors Appom{ed
/) ConwderAuthanzed Proceduries for the Inrerrogatzon of Persons Suspected of Terrorism,

1972, Cmnd. 4901, | 10 (HSMO 1972) (“Parker Coinmittee Report") The five'techniques -

‘. mvolved (1) covenng a detainee’s head at all times, except when the detainee was under

intérrogation of in‘ari room by himself; (u) subjecting the detmnee “to continuous and: .

© " monotonous noise of a. volume calculated to'isolate [him] from communication”; (iii) depnvmg
" the detainee of: “sleep “during the early days” of the interrogation; (iv) restricting.a detainiee’s diet

10.“one round of bread and one pint of water at six-hourly inteival§”; and (v) for::mg a detamee .
:to Tace—but not touch—a wall with his hapds rmsed and his legs spread apart, ‘for hours.at'a nme,. C
with only ‘pmodtcal lowenng ‘of the arms to restore ctrculatton.” Lord Gardinér, Miniority

© Report, Parker. Committee Report, §-5 (“Gardiner Minority Report™);see also Parker Committee -
A Report § 10, Broadly spealsing, the techniques were designed to. make the detainee™“feel thathe |
. isima hosule atmosphere stibject to strict dlsclphne, . and completely isolated so that he feafs

“what hay hiappen next.” Id §11. From the 1950s tl:rough’the early 1970s, the British émployed

SO some or all of the five techniques in a dozeh “counter irisurgency operations” around the world, -
~"iinchuding operations in Palestine, Kenya, Cypms the Bntish Caineroqps, ,Bnmex, Brmsh Gmana, o

v Aden, Malaysm, the Persnan Gulf, and Nodhem Ireland. See id .

In 1971 afterthe pubhe leamed that Bntlsh sewnty foroes had employed these

T technques against Irish nationals suspected of mpportmg Irish Republican Army terrorist,

AR acmntles, the’ Bntlsh Gdvernment appomted a three-pemon Committee of. Prxvy Counselors

i’ 'chairéd. by Lord Parker of. Waddington, the Lord Chief Justice-of England, to'eéxamine the -

- legality of using the five intéragition techniques agaitist suspecied terorists. See -Parker

. Comamittee Report 1‘{1] 1-2.: .Among other thmga, the committee considered. whether the .~ _

. techniques violated a 1965 directive: -requiririg that all military tmeﬂogatlons comply’ with . .

< Article 3 ‘of the Geneva Convention Relative to the Treatinent, of Prisoners of War 1949),” See T
“edd 1946 & Appx. -& majority of the comimittee;. mcludmg the Lord Chief Justice; copcluded

.: " -that the“applmuon of these techrpques sibject to-proper safegnnrds, limiting the accasion‘on.’

. swhich andithe dégree to which they.can be apphed wOuld be in conforxmty ‘Wlth the Du‘ecnve

[and thus w;th Common Amcle 3] Id 1 31
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In reachmg this conclusxon, the Parcker Oomrmttee reJected the notion that “the end .

' juéflﬁcs the means.” Id T 27. 1 repeatedly stressed that aggressive interyogation techniques..

“should only beused in cases where it is considered vitally necessary to, obtainiinformation.” Id

435, It also emphas;zed that interrogators should be properly trained and that clear guideliries

- should exist “to assist Service personnel [in deciding]-the degree to which in, any. particular

circumstarices the techmques can be applied.” Id. Similarly, it recognized the i importance of -

. - ‘Obtaining approval from'senior govemment officials before cmploymg the five techmques id
* 1137,.and it recommended that aggressive intesrogations occui only in the pmence of a“senior

- * officer” with “overall control‘and.. . personal responsxblllty for the operation.” Id: 1 38.-The °
» commxttee also. coricluded “that a doctor with some¢ psychlatnc training should be’ prescat at all

times at ‘the interrogatiori centre, .and should be in the position to observe the course of oral
mterrogatxon," S0 that hc could "Wam the controller if he felt that the mtenoganon was being .
pressed too far’ (although, in contrast with the CIA program, the doctor would not h&Vc the

; actual authonty to stop the: mterrOganons) Id 1{ 4.

The Parker Commntce emphas1zed, however that its rejectlon of a pure ends-means"

analysxs dld not meéan that. Oommon Article 3 -barred countries from'giving some weight to the- .

need-to proteut their citizens agamst the‘harm tireatened-by terrorist or insurgent operations.”,

" The committee; for example emphasmed that, when properly :administered, the five i mterrogatlon

! .. ‘techniques'pused a “negligible” “risk of' physical injury” and “no real risk” of “long-term merttal
- effects.” Id*{{14-17 Yet'they had “produced-very valuable results in- tevealing rebe] . :

. organization, training and ‘Battle Orders.”™ +Jd. { 18. Iy Northern Treldnd, the Cormmttee

-observed, use of the techniques after: ordlnary pohoe mterroganon ‘had faxlpd, “led-to, among .

" ofher things, the identification of morethan 700 LR.A. members, details about possxble IRA.
. operations™ and “fature plans,” and the discovefy of large quantities of arms and explosxves Id :
1921-22.. The Commxttee emphasxzed that the techniques were “dueqtly and qndlrectly :

responsible for the saving of lives of mnocent cmzens." Id- 1{ 24.
‘ More broadly, the Parker Commtttee @xplamed that the meamng of Common Amcle 3'

- restnctlons must be interpreted based osi the ngture of the'conflict. See id 30 (acplammg that -

;- - ‘terms such as.*‘humane;,”. ‘{nhyman,” ‘hum;l:aimg, ‘and ‘degmdmg fallto bejudged by [a

e dxspassxonatc] obsewer in'the light of the circufnstances in which the techmques are applred”)
[P ‘Accordingly, the commxttee concluded that Common Article'3 must be mterpreted in light'of the

unique thmts  posed by.terrorism. Although “short of war'in i -ordmaty sense,” terrorism is m

" many-ways worse than-war.” »Id: 132. :Jtoceurs “within the ‘country; friead and-foe will not be .
- *.identifiable;the; rebels’ iy be. rufhless men determuied to achieve their ends by mélnscnmmate

':;auacksonmnocent “persons. If information is to be obtained; time mustbeofthe eéssence ofthe

5. B

(b)( q )
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opemnon .Jd. Moredver, ﬁetorsthat might facilitate. mterrogatlon int traditional war—such as’

... ample. information™ to assist mtem)gators and “a number of prisoners who dislike the gurrent -
A encmy «regtme and are: cmly too willing to 'talk® —are often absent “in- counter—revoluﬁonary
Sy - Opérations” - W 25-26. See also id." (noting difficulty in obtaining information quleldy")
- ~Consequently, the: Parker Committés concliaded that in light ‘of the nature. ofthe terrorist threat,
T g:h u;teetroganon ttk:hmques employed by the Umted ngdom were oonslStent vnth Cnmmon
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Shoitly after the Parker Comrmttee issued its report, Prime M1mster Edward Heath
announced that, as a matter of policy, Bntam would not use the five tochmques in future

T interrogations. * See Debate on Interrogation Techniquées (Parker Committee Report), 832 Parl,

‘Deb., H.C. (Sth Ser.) 743-50 (1972); see also Roger Myers, A Remedy for Northern Ireland: The

s Ca.s-e Jor United Nations Pedacekeeping Inteyvention In An Internal Conflict, 11 N. YL.Sch I
C LIt & Comp L.’1,52'n.220 (1990) The Prime mester did not,too r knowledge take i 1ssuq

" with the Lord Chxef Justice’s mterpretatmn of the United ngdOm s treaty obligations under

- "Common Article 3, however.. Indeed, in announcing what he stated was a change in policy, the
S 'ane Minister emphasnzed that the majority.of the Committee “conclude{d] that use of the :
H mcthods could be 1usnﬁed in exceptxonal c1rcumstances‘" subject to safeguards 1d. at743.

That for more than two decades followmg the enactment of Comm0n Artaclc 3, one ‘ofthe

- wdfld s leading advocates for and -pracitioners of the rule of law and- human rights employed
. techniques similar to those in the CIA: program and detemuned that they: complxed with.Common' .

Article 3 provides strong support for our concluslon that the CIA’S: proposod techriques are also .

~ consistent with Coramon Article 3, The CIA’s proposed tecliniques.are not more grave than

‘those-employed by the United ngdom To the contrary, the United Kingdom foundstress )
* positions to be consistent with- Common ‘Article 3,:but the CIA currently does nat. propose to

+ . includesucha technique. Consistent with recommendatxons in the Parker Committee’s fegal
L opnmon, thie'CIA has developed, extensive safeguardS, mcludmg written gmdelmes, training,

tlose momtonng by medical aid psychologlcal personnel and the approval ofhigh level

*. . officials.fo.ensure that the progtam is: 'confined to safe and necessary applications ofthe
. techmql,ies in a-controlled, proféssional environment. . While thé United Kingdom employed

.| 'these techmqnes in 4 dozen colonial and rélated conflicts; the United States proposes to use, these .. -
: ~techmques only with a'smaill inmber of high value tertotists engaged in a worldwide anmed: '

.. conflict whose primary objective i is’ to mﬂxct mass clvxhan casualtxes in the Umted States and :
- throughout thc ﬁee world o : _ . -

‘I‘he Umted ngdom s detarmmatldn undm' Common A.nmle 3 also sheds substantlal

s hght ox the decisions of other intersational tribusials a’.pplymg lega.l standards: thatﬁmdamentally .
;o differ, from Common Article 3. As discussed above, the Eiropean Court of Hnman Rights later -
.+ found that two Of the interrogetion techmques approved by the Commueo—dletmampmnon -

and sleep depnvatlon——vxolaled the stand-alone prahibition.on “degrading treatment™in'the .

L :'; : Buropean Convention an Human nghts ‘to whmh the United States is riot A party I’W o

bl United Kingdprm, 2 EHRR 25 (1980).. The.coyirt explamed that- “degradmg ﬂ'emmept ‘under.the o
. " . BCHR-included actions. dnrebted at “breaking. [ﬂxe,] phymal or. ioral reswtance of Jetam ecs. d: o

. 167: The court’s cap@cnous mterpretanon of the Eurdpean Conventxon s. prohibxtmn on . v
. “degmchng treatment" 1is no; wcll-mtted for COmmon Artlcle 3 Indeed, ;he Eumpean Court

r

s 'nw Isacli Supmc ComtinPublic thmlttecdgaimf Torture v. i.ml. HCI 5100/94 (1999), alsd cmd.‘,
'3."meﬁmmmmammbmmdmmm@ﬁmmﬁmmgmmmm%mm S
: degnding" treament - See.id. at 27-28. - As discussed above, se¢ supraat 41-42, the Imm“mkmndWMd prima:i!y L

! L f"-,npon that nation s statutory law-and ditt not specifically purport to define what constitntes ‘and ddgrading” " -
uemmunderaqypamcqlartrmty,nmchlmwhatnscsman "outrage upon personal digmty"ormhendolanon e
?'.‘j't.ofcommonAmmJ Six years later, mmewmmmmemmwmmmmc
e ..v"_'?hﬁmnallhwmforoemmtandthatapphwbletoanalmedoonﬂactfundammﬂydlﬁ’er While the formézplaces .- %+ . -
. j o ahsolute rwmmonsondegmdmgmﬁw:tgenaany thelawofamedoonﬂictmqumaba!anqngagnmst ; ‘Ij ’
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- has interpreted that provision not only to 1mpose detalled requxrements on pnson condmons but .
" also to prohibit any action that drives an individul “to act agamst his will or conscxence," a
: standard that might well mle out any significant interrogation at: all. See: Greek Case; 12Y.B.

'ECHR 186. Thosedecisions reflect that the European Convention is a peacetime tréaty tpat

pl'OhlbltS any formof “degradm g tréatment,” while Common Article 3 prohibits only

““humiliating and- degrading 4 treatment” that rises to the lével of an “outrage upon personal

dignity.”” Common Artigle 3 is a provision desxgned for times of war,- where the gathering of -

" intelligence, oftenby requmng a captured enemy “to act against his will or conscience™ or by .-

undemnmng his “physical of moral resmtance,” is-to be expeoted. Furthefmore it is'unclear that. :

- the ECHR infreldnd v: U.X. was coiifronted with techniques that provided adequate food and

. that were careﬁ:lly designed to be safe such as those proposed by the CIA.

iti is. the United ngdom 'S mterpretanon of Common Arncle 3 in practlce that i8 relevant o

| ‘toour determination, not the ECHR'$ subsequent mterpretatxon of the legality of the United
. ’ ngdom 'S techmques under a different treaty. . The pracuce of the United Kingdom'in . -, .
L 1mplementmg the i mtex:pretatlon of Common Artlcle 3 supports t the mterpretatlon set forth above

N 'Df

F or these reasons, vie interpret Common A:txcle 3to penmt the CIA’s lnterroganon and

...+ detention. program to go.forward. Part of the foundation of this interpretation is that Congress .
. "bas largely addressed the requxremems of Common Article 3 througti the War Crimes anid

*~ + Detainee Treatment Acts. Thesep ovisions mclude detsiled. prohibmons on particularly serious .

_ conduct, in addition to extending the protection’ ‘of the Nation’s own constifutional standards to, -

- aliens detamed dbroad jn the course of ﬁght against Amenca, persons whom-the Constitution . )
* would not otherwise reach.. And the €IA’s mterrogaﬁon program, bothinits condmons of

Confinementand with regard to the six proposed mten‘oganon techniques, is consisterit with the
‘War- Crimes and Detainee’ Treatment Afts. T6 the extent that Common: Article 3 prohibits :

. addxttonal conduct, unaddressed by the War. Crimeg and Detainee Treatment Acts, the CIA
L progmm is eons:stent with those xestnctions as well ' L

. ‘,professmnal mtelligenee oﬁicem ofthe CIAbelieve to possess cmcml mtelhgence The progmm' A

‘ ' - ,-_ Just as miportant 19 the lnmted mmreofthmprogram Tlus progmm i narrowly targeted - o
A advance a humamuman ob‘édtiv’e ‘of the' hxghesmrdera—pi-evenmg catastrophic tenonst SO
R . attaclcs——-and mdeed the CIA has determxned thatﬂxe suc proposed techmques are the rmmmum

AR /1§ conducted under careful pmcedures and is: déslgned to impose 00'pain thatis aghecessary for -
‘. . the obtmmng of crucial mtelhgeuce Atthe’s same time,’ it -opetates within stict limitson conduct,

(b)(1 )

23 “including thosé mandated by the War, Crimes Act and the. preh;bxtxon -on toture. regardlees of the - -
2+ < ihotjvition of the conduct, CommonAxtxcle3 wasnotdxaﬁedmththetbreatposedby al Qaeds .
T mmmd, i comams cextamspeclﬁc prohibmons. bt il ooutams some 80“‘“1 P““"‘Ples with. ..

- legitimiate ;mlmxyneeds Publx‘dCommweeAgmhvt TomrqinImelv The Gammnem’ qusraeI.HCJ 769/02
-q;utzz(neamoust L R
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‘ less definition. The general prmcxplcs leave state parties to address'the new- eventualities of war
.%o mold the interpretation of the Geneva Conventions by their conduct. .We will not lightly .

"+ construe the Geneva Conventions to disable a sovereign state from defendmg agamst the new

- types of terrorist attacks carried out by al Qaeda. ' :

- The mterpretanon in this memorandum reﬂects what we beheve t be ;he correct
mterpretanen of Common Article 3. Because certain general provIs:ons in' Common Article 3 .
. . .weredesigned to provide state partiés with ﬂexnbillty to address new threats, however, the natuse.
 _ of stich ﬂexxbxhty is that other state partiés may exercise their dlscreuon in‘ways that do not: -
‘perfectly align with the policies'of the United States. We recogmze Common Article 3 may lend
itself to other interpretations, and mtematnonal bodies or our treatypartners may dlsagree in°~
some respects wnth thxs mterpretanon st

) ust as we have rehed on the War Cnmes and Detamee Tr&tment Ax:ts, other states may
©“turn to Weaties with similar languagq but drafted for dissimilar purposes; as.a source of
: .~ disagreément: As discussed-above, for example, the Buropean Court of Human Rights
" determined that certain of the. mterroganon techniques. proposcd for use by the CIA—diet -
-manipulation and sleep deprivation—violated thie Buropean Convention’s stard-alone
_prohibition on “degrading treatment.” JIreland-v. United Kingdom, 2 EHRR 25 (1980). For -
. +'.. -+ redsons we have explamcd the ECHR decision does not cofistitute the basis for a correctreading. -
.+ {. fCommon Article’3.in our view, but the openness of “humiliating and- degtadmg treatment”
- . - 'mightnot prcvent others from, mcorrectly, advocating such an interpretation, and the. State
: "o Department i informs us that given the past statements of our European treaty partners about
). - United States actions in the Wear on Terror; and notwithstanding some of their. 6w past
. . ~'practlces see supra at n.36, the United States could reasonably expect some-of our European .
| treaty. partners to cake precxsely such an expansne readmg of the opeuterms in Common :
: ‘Artxcle 3. ‘ . :

T Recogmzmg the generahty of some ofCommon Arncle 3’s pmvxsmns, Congress
e - ;provided & mechanism through which the:President could authorltnnvely,dctermme how the ...
U United States would apply its terms.in specxﬁc contexts. The Mihtary Commissions Act ensures . "
+. -7 -thitthe ! President’s interpretation of the meaning and applicability of the Genzva Conventions .
G would oonttol asa matter of United Sta;es law. Section 6(a)of theMCA is squarely directed:at- .- -
SO0 P thefisk tﬁal the mtemretauons that would gunde our military-and mtelhgence ‘personrie] could b¢ R
sL00 0 U.cast asidé aﬂer the fact by - our-own oouns or mtemahonal tribunals, an'ned with flexiblé and . .-
i general language jn-Common Article 3 that could bear the weight of ‘wideTange of policy. ..
;.0 -4 - preferences or subjective interpretations. To.reducé this nsk, Congress rendered the Genéva™
'+ .. . Conventions judicially unenforceable. See MCA § 5(a). The role of the courts iri enforcing. the
7ot -, Geneva Conventlons is lxmlted to adjudicating pmkcutxons under the War Crimes Act initiated .
- "by the Exeamve Branch nnd, cven then, courts may not rely on“a forexgn or mtm-nanonal source, N

"o 4 . .

SRR "nkﬂmbmwmmdsmbmmmlemmmmofmwmﬁmﬂW” W‘m S
PRI .‘.‘-CommonA:tzc!eBmdw,sm:pmuwmobhgedmamamufmmmmﬂhw(m@mmdfym L
T ;ownﬂomwuclziws)tofollowrt,andmmshmm’dlmﬁonundﬁlmmfiom“ﬂw toadOptmsohable SRR
:4;:.;-‘-’?. A;Jintqprctanonsatoddsmthxhelangmgeofthepmvmon ; . L e \
i Wf . (R 00382
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- “ . of lavi" to-decide the content of the statutory elements in the War Crxmes Act See id § 6(a)2)..
) ~ Congress also expressly reaffirmied that the President has authority for the United Statesto :
' mterpret the meaning and’ apphcabr]rty ofthe Geneva Conventioris. Seeid § 6(a)(3)(A) Should
. heissue mterprctatxons by executive order, they will be “aithoritative . . . as a matter of United
States law in the same fmanner as otber admrmstmnve regulatlons 1 § 6(a)(3)(C) 32 '

E - We understand that the Prwdent mtends to uohze this mechanism and to srgn an:
" executive order setting forth an mterpretahon of Cotzmon Article 3. That action would o
S conclusrvely -determine the apphcatlon of Common Artmle 3 tothe CIAprogram as a matter of ..
¥ United States law. We have reviewed the proposed executive order and have determined thatit
is wholly consistérit:with'the ana]ysns ‘'of Common Article 3 set forth above. SeeProposeéd Order -
Entitled Interpretatzon of the Geneva Conventions Common Article 3 A:Apphed toa Program o

" Detentionand Interrogation Operated by ihe' Central Intelligence Agency (Executive Clerk final"* . -

PR draft, prcsented to the President for slgnature July 20, 2007) (“Draft Order™). Because the.
' executive.order. would bé pubhc it cannot engage’ in the detailed application of Common' .
"-Article 3 to the six proposed tochmques eémbodied iz this opinion. Instead, the executive order
sets forth an mterpretauon of Common Article 3 at a higher lével of generality-that tracks-the :
" analysis in:this opinion and, thereby,- concluswely determinés that thie CIA’s proposed program
.- -of interrogition and detention, mcludmg the six pr0posed mterroganon techmques oomphes
Yy wrth ‘Commion Amde .. 1. Lo : L

s 'I'he executwe order would prohrfnt dny techmque or cx)ndrtron of conﬁnement that
.. constitutes torture, as' deﬁned in 18U S.C..§2340, or any act. prohibited by section 244 1(d) of -
) . the War Crime§ Act. See Diaft Order § 3(b)(')(A)—(B) “This Office has eoncluded that the six
“+ . proposedtechniques, When applied in compliance with the: procedures and safeguards putin .

- place by 'the CIA; .comply-with both the federal antx-torture statute and thc War Crimes. Act. See

,":"-.,Secaon23400pmlanandetII,supra 3 e . . :

'I‘o ensuie fall rmplementaﬁon of paragraph l(a) ofCommon Artmle 3 the executxve

L L " e order also would ‘protiibit*‘ather acts of violence sérious envugh to be consndered comparableto :

e murder, tortm'e, mutilation, ‘and criel or inhyman tmatmmt, as deﬁned in” the War-Crimes Act,

I

o | ‘Dyaft. Order §.3®)E(C). Aswplamed ‘tbove (see part IV.B.1.a; supra), the six proposed. - y '.’- =
e techmques do nof inyolve violence on'd level. cdmpambleto the four énumerated forms of I

IE vrolenoemparagraph 1(a) ofCommOn Artrcle 3—-—-murder munlauon, torture, and cruel

M :,‘;’."’ T #'l'thonsutmiongmntstthMdmtgreatmu&orﬁy%smrNaﬂm‘schmforganmfomgdaﬂhusmd

B asOommanda'mGncf—:tointﬁpxutlwﬁw.pﬂrﬂculaﬂy regulating wartime operations. “Fhose

* . interpretations are ordinarily-entitled ta “yeaiwght"byﬂ:e See; .g., Sanchez-Llamas v: Oregon, 126
T 8082669, 2685 (2006). Congxw.s,huwe'vet demrxmnedmtheMCAthatntwasappmpnaxetoaﬂirmﬂmme
. ' 4_‘Pmddentsmtmpanonsof(he0mmC0uvmnommcnmlodlommon nmappmmmmmwas '
; . reacting t6.thé Supreme Couit*s decision in Hatidan, which'adoptext dn interpretation of the applicability of the. - *

It . ) .
' Hamdan - 126°8. 'Ot a1:2795-98; id. at 2847 (Thiomas; J., disscnting): ‘The-MCA. therefore refiécts a congressional

-:~'v,Massachusemf 305 4.8./788; 800-01, (1992) (o Mpmdmmwm is not subject 16 judicial rwrcw RS
-undertheAdnnmsuauvercednont,oranymhetmmm,absem anexpmstatementbyCongms")
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e eﬁpﬁmmmepmmmremmmmmﬁomry played im défining our Nation's intematignal .
" " obligatfons. Jn ki regard, présidentiat orders mmmmammmmmwwdﬂm See Frankdin..". "

Convesitions contrary fo that of the President, without takisig account of the President’s intérpretation. See : i _
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i N ;27 ‘conducted-pursuant to written pohcles issued by’ the Director of tic CIA (see Draft Order § i(c)),'. o C
1o oo . and the CIA willhave sucti policies in place (see Part LA:T » supra). In addition; the’ excoutive % |
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treatment The limitations on the admlmstratxon, frequency, and i mtensrty of the techmques—m e
) partlcular the corrective techniques—ensure that they will not involve physrcal force that rises to
v the level of the serious vrolence prohibited by the executive order ‘

—

-

: The executive order would prohibit any mten'ogauon teehmque or condition of
_confinement that would ‘constitute the “cruel, inhuman, or degrading treatment or punishinent™
"+ prohibited by the Detainee Treatment Act and section 6(0) of the Military. Commissions Act. -
. Draft Order § 3MB)i)ND). We have concluded that the six proposed techmques when used as .
. authorized in the context of this program, comply thh the siandard m the DTA and the MCA..

L SeePartl]I,siApra

‘ " To address paragraph, l(c) of Common Artmle 3 further, the execuuve order would bar
‘ mterrogahon techniques or conditions of confinement constituting “willful and outrageous acts
. of personalabuse done for the purpose of ‘humiliating or: degrading, thé individual in a-manner so
-serious that-any reasonable- ‘person, considering the ciscumstances, would deem the actstobe
. .beyond the bounds of human decency, such as sexual or sexually indecent acts undertakes for
. the puirpose of humxhaﬁon, forcing the individual to perfom ‘sexual acts or to -pose sexually, -
. . threatening the individizal with sexual mutilation, or using the individual as 3 hiuman shield”"
- Draft Oider § 3(b)(|)(E) Thrs provision reinforces crucial featuresof the i mterpretanon of .
S paragraph 1{c)of Common Amcle 3 set forth in this opinion: Tomgger the parsgraph;
. hurmiliation and degradation mustdise to the-level of an outrage; and the term “outrage” looks to
. ‘the e'vajuatlon of a reasonable person:that the conduct is beyond the bounds of human decency,
oo mlang irito consideration thie purpose 4nd.context of- theconduct.” Asexplained above, the six
) S pmposed techmques do not constitute ¢ “outrages upon personal dignity” under these pnncrples
SO 'thus the techmques also satisfy sectton 3(b)(1)(E) of the executwe order .

o Also 1mplementmg paragraph l(c) of Coratiioh Artmle 3, the executwe order muld
- .prohiibit “acts intended to denigrate the; relig:on, religious. pmctrcee, or relrglous objects” of the’

e : urdetamees Draft Order.§ 3(b)(iXF).. Ttie six techmques proposed by | the CIA are not du'ected at

N . the rehgnon, rehgrous pract:ces ,or- rehg:ous objects ofthe detameee

A '_-.' Ls ' 'I‘he techmques and condmons of oonﬁnement approved mthe order may be used only 3

LS . with certain alien detainees beheved tq possess ]ngh vilue mtelhgeaoe (see Draft Qrder
il § 3(b)('u‘}) and the program is so lirmited (see Part' LA, supra). The ‘CIA program miust be

- order would requlre the: Direotor, based on pmfessnonal‘ advice, to.deterthine that the techmques : f'.
. " -are “safe for use with éach detdinee” (see Draﬁ Order at § 3(b)(ii|)), and the CIA mtmds to do s j: .
. ‘{mPaﬁs LAB andI.B szgvra) . : B : A '

Undertheproposed exeduhve order detamm rnust “recewe ﬁxe bas;c necessmes ofhfe,

L L ..':,‘_'nlncludmg adequaxefood and* water, shelter from the elements, nepessary clothmg, proteonon . :.“;.:
Far : . SNt do mtechmques iavoive any, sexnal or sexuauy mdeoenz acts, mitch mmoserefmoed insquﬂ, R
T 4(bX1)(E) ofmeextmnw order. Thetednnquesalsb dqnotinvolve(heuseofdemnesas human sh:el&s. A s
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ﬁ:om extrefies-of heat and cold and ‘essential medical care.” See Draﬁ Order § 3(b)(1v) -This

‘ wquxrement is based on the mterpretailon of Cornmon Article 3’s overarching humane treatment -
requirement set forth-above, and we have concluded that the proposed techmques comply with .
this basic necessities standard. See Part IV.B.3, supra. Should the Presidént sign the executive
order, the six proposed tectiniques would thereby comply with the authontatwe and oormollmg

' mterpretanon of Common Atticle 3 as the MCA makes clear : v

¢

o The armed conﬂxct agamstal Qaeda——an enemy dedxcated tocarrymg eut catastropblc
- attacks on the United States, its citizens, ‘and its allies—is'unlike any the. United States has -
" tonfronted.” The tactics necessary to defend against thiis unconventional enemy thiss present a |
_* s¢fies of new questions under the law of' armed conflict. ‘The conclusions we have reached -
. Hierein, however, are as focused a5 the narrow CIA program we address. Not inténded tobeused =
.+ with afl detainee$ orby all U.S. personnel who intesrogate captured terrorists, the CIA. program i
"+, would be.restricted to. the most lmowledgeable and dangerous of terrorists and is designed to -
- " Obtain.information crucial to defending the Nation. Cothmon Article 3 permits the CIA to go -
. ~forward with the proposed interrogation program, and the President may determiné that i 1§Su
- .concluswely by issuing an executivé order to that effect pursuant to his authority under: thé '
 Constifution and the MCA. -As explained above, thé proposéd executive order accomplishes -
T prectscly that end. We also have-céncluded thatthe CIA’s six propoSed.mterrogatxon techmquw,
* subject to all of the conditions and safegiiards descnbed hexem, would comply with the Dctmnee
-:'I‘reatment Act ‘and the War Cnmes Act B , : .

- Stwen G, Bradbury
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