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United States have interpreted our Constitution. For example, the ECHR: has held that the so-
. Ca.lled .. death row effect"-tbe years of delay betWeen the imposi��n of a rl:eath sentenee and its ·.execution arising from the petitioner's pursuit ofhis judicial remedies�ii:self oonstitutes : . : 

·"inhuman or degrading treatm�nt or punishment." See Soering v: United States, 11.Eur. Ct. H.R.·. 
439 (1989); The Supreme Court,. by contrast, has routinely refused to entertain such claims, and 
lower. federal courts have not found them·to have merit. : Set!, e.g., Lackey v. Texas, 514 U.S. I 045 '{1:995)' (denyirig certiorari to review a·decision rejecting such a claim over a dissent by 

. Justiee St�ve�); Allen v: qrno�ld, 43� F.3d 946, 959'(9th.Cir. �-006) (The petitioner ''.cannot 

· ·credibly. argile that the evolving st�dards of d�ncy that mark the pr�gress of a ma�ring . "society, as evidenced by the decisions of state and federiil courts, are m�>Ving toward· recognition· 
· 

.9f the validity of Lackey claims. u). The ECH;R. also haS read the Eutop�an Convention to grant. 
· that court authority to scrutinize prison conditions. For example, the ECHR has·concluded th.afit. 
is inhuman and degrading to confine tWo·persons to onlrcell with only.one exposed toilet 
·between �hem. Me.lnik v. Ukl:aine, ECHR. 722286/01. {2006). Afi!i'd su�n expansive decisions, 
the ECHR might. well regard the propesed enhanced interrogation techniqu�, o� even the 
rotj&t;en¢e of the CIA interrogation program itself, to consti!Qte "crue� inhu.man, or degrading'� 
treatment under the standards incorporated in the European Convention. · ¥et we do not regard 
ihe E�·s int�rpretation of its own European Convention human rights sta,ndards to oonstitute 
p'etsuasive evidence as to whether the CIA techniques in question here would v.iolate the Flfl.:b 

· ;Amendment, and thus tlfe DTA. . 
. · 

. . 

. · The Supreme Court ofI��l'.s review ·of interrogati�r{techitlques in Public Committee · 
Aga'i�t Torture v: J9raef, HCJ ·5100/94 (1999)� similarly turned .upon foreign lega.1 issues not 

· ) ' . , · .  'releyant here. there; the Israeli court held that-Israel's General Security Service ("GSS").was · 
)1ot leg�ty·authorized ·to .employ �rtain ititerrog�on metho� wif'1 persqns susp.ect�. of terrorist 
·:activity;in:cJuding shaltjng th� torso.of the detiµnee, depriving ibe d�.nee of sleep, and forcing the d,etainee tO·feIJ?alli°ip. a variety Qfstress positio�s. The C?QUit reac�ed tha�.coriclusion, 
lioweve�, because it found �at .the·GSS only. had the authoiify t<? engage . in inteJ!OgatiOns 

. .specifically authorized by,· Israeli dpmestic statute and that, under the tlien "exi�g s:t8.te. of law/' 
. ... : .. id. at 36; the GSS was "SlJ�ject � tbe·s�e restriction$ ,appl:icabl�" �o ·�e ordinary ·polic:e · · 

· 
·· · · ·.investigator�" id. at·29. See id ("There is no statute that granf;S GSS inve�gator& special 

. . . .: : . · 
.. int��ating powers tlu�t aie«lifferent. or more Sigrufica,nt ·�� those granted· tlie poll� 

. . -investigator."). Under that law. 'the GSS was'.pennitted only; t-o ."'.exatnine orally.'any persons . · ·. ,. . · supposed·to:·�e acquainted with the facts .and· .circtimst{lnces hr.�y .offe�e."' and ti> reduce �eiT 
: .· : respoos� �o wfltin& ·�d thus the statUte did net permit the ·�physi� �� .. of int�ogation . 

:undertaken by the GSS. Id ·at 19 (citing tl;te .. lsraeli Criminal Provedure Stmµte An. 2(1)) 
· {en;iphasis addCd). Ai th.e same time, the Israeli oo.urt specifically held open whether the . 

'. .legislature coul� autherize·such te(!hniqiteS by statute, id at 35:36, and detennined·that ii was.not 
.. . . .. . :.appropriate in �at case to oonsider special interrogation ·iµethods that mi.g� be 1i.ri��Jjzed when 

·.· · . . . · necessary to·save h:umati lif� ;cf at 32.3•2 · 

· 
• 

· . ,. : .. . . · · . 
• 

. . ' . . . .. . " : . 
. . · ::.__.;. . .• • · 3���00µrt���-�e1Jtad�·��·��ont��rrom�� 

: · . . · · or �e��;Public C<linmlttie Again.fl Tqrture, HCJ 51�0/94 at 13, b'ut the'.cou;rt �cally� 

. " 

· : , · ·

. : · lb; ,bolCiilignot in its �on. Of 8n,y treaty, but in IscaCJ.i statutozy law.· � the cQrirt reoopb;ed diai the 
· · · ·

. · .. l�could�pit{J GSS ·inv�tOn; the authoncy to·apply. phyScal�n-e·:dlning·the�oii:¢sUspect.s . · · 
· .. :�:i:J · .· ··.�oo o�invoIV�ent in ho�.��acn��·" fd. �os, �dtid �nly that the-Jaw. �(s] the :vat� of �.-. · . 

. . . ,.:·��)(1:(·;--·:.:: ... :: .... : 
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. As we �ave·explai.ned·above in finding particular U.S. St,ipreme Court decisions to be 
distingui�hable, it is not the law in the United States th� interrogations performed by intelligence· · 

officers for the. purpose proposed by (he CIA are subject to the same ruleS a.S "�egular poli.ce 
interrogation[s].�' Id at 29. Thus, the Israeli court addressed a fundamentally different question 
that sheds little light on the inquiry before us. Where the Israeli GSS lacked any special statutory . 
. authority with respect to interrogatirins, . the CIA is expressly authorized by statute to "colleet 
intelligence through human sources and' any qther appr�pnate means" and is·expressly . . 

·distinguished· from domestic law enforcement al:lthorities. 50 U.S.C. §. 403-4a(d)(l). Indeed, 
:beyond the CIA"s generitl statutory ·authority to. collect· human intelligence, the ·Military 
Commissions A� itSelfwa5 eria�ed·specifically to permit the CIA interrogation program to'go 
forward. See infra at 43-:44; Thils, while the Israeli court rested i�s 1999 decision on the · 

Jeg1slature's·failure to grant the GSS anything bther tlian.ordi�ary p�li�e.aµthonty,, we face.a 
:CJA interrogation program clearly authorized and· jus�ed by legislative. au,thority separate from 

· 
and beyond those �pplicable to ·ordinary law enforcement investigations. And.the· Israeli 

. 

· Supreme <;;ouit itself subsequently recognized the profound differe�qes .between the legal · .  

:·standards that govern domestic law enforcement' and those t.hat goVem arlµed conflict with . 
· �errorist organizations .. Compare Public Committee.Against Torture v. Jsrael (1999) (stating tliat 

"there is no room for baliµtcing" under Israeli dom�c. law), with Public (:onimittee Against 
:I'orture in l8rael, v. '/he t;Joverpment of Israel, HCl 769/0';. (Dee. ·11� 2005 ), if 22 (holding that 
under the law of armed conflict applieable to a conflict against a. terrorist .organization,. "human 
rights are protevted ... but n,otto thei.F full sc<>pe" and emp�izing that such.rights must be 

. ."baiance[d] ·� .agai�st "ritilitary· needs"). · · · · 

Survival, 4vasion, Res(sti:cnce, and Escape ("SERE''). Tratning. Ali we noted .. at th� 
ol;ltSet. v!Uiatiq� of each. of.the proposed techniqu� have been used before by ,the United- States, 

· · providing some evidence that they are, in some circtimstances,·consistent with executive tradition and practice .. Ea:ch.6f the CIA:�s. enh�ced interrogation teclmiques has beeri adaptCd · 
·.from military. SERE traiiting; where teebIµques very mµch like. these have long been used ·on our 
own troops. · Individuals undergoing SERE-trafufug are obviously in a very different Situation 
:fro� .detainees ·undergoing .fu.terrogation; SERE:tJ:ainees k:p.�� that the treatment.they arC! · 

experiencing is'part of• training·prograrp, that it·wiU
.
lastonly a $hort-tim� an� thatthey Will not: 

be sigmficailtly harmed by the.t:faining. . 

· · 

· 

·

. 

.. .. w ': do not ·�sh to:widerstat� the impo�8nce of th�. d.iffere��' or th� �ayi.ty. of the 
psycholQgical trauina that µmy acce�pany the.relative uneertainty faced by the·CIA,'s detainees. :on the Other band; the interrogatio� pregi:am we .oonSider here relies on �eehniq\,les tfurt have . �een:deemed safe:enough to'use in tlie trairiing of.our own troops. We� di�:�' at .least· one 

· oo�lu$io.-r from.the existence of.SERE traiiiing-:'use of the tcjclmiques involved in the CIA's 
interrogatiQn pr9gr� (or at least the siinilar tCclµUq�es from 

.

whi�h th�e have been ad.apted) . . .. . · · 

. cannot be considered to b� categorjca,lly inc9µsistent with �onal executive behavior" and 
· · : ·: · .. : ."'.eoritemporary praciiee" regardless of context. · · · · 

. .. . . . 
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· The Enactment of the Military Commissions Acl Finally, 'in cqnsidering ·"CQntemporary 

practice" and the "Standar�s Qfblame generally applied to them," we eonsider the context of the 
·recent debat� over tlie Military Commissions Act, including the views of legislators who have 
been briefed on the CIA program. In Public Committee Against 'Torture, HCJ 5100/94, the 
Israeli SuprelJ!e Court obser-Yed that in a democracy,: it was fqr the political. branches, and not the 
co�; to strike the _appropnate balance betWeen security imperatives and hunianitariap 

· 

standards, and it invited the Israeli legislatute to enact a statute specifically delimiting the· 
security.service's authority "to apply physical force during die interrogation of suspects 

: ·.rspect� ofinv.olvenient i� hostilet�orist activiti��·,'. id .at �s ..
. 
In t�e Uni�ed St�s •. ?>ngr�s. 

:m fact enacted such a statute, respondmg to the President's mv1tat10n by passmg the Military 
Commissions Act to allow the CIA interrogation program to go forward. While the isolated 
stat�ehts of particular legislators are not dispositive 8:S to whether spec�c interrogation 
t�ques would shock the conscience under the DTA, w.e properly may consider the Military 

. Corhmi�sions Act, taken as a whole, in coming to· an understMdi'ng of ucontemporary practice., 
and'.ofthe standards ofblame'gen�lly appJ.ied to them, .. and wh.at Americans,. through their. 
_rep�entatives in Congr�ss. ·genendly deem to be accep�ble conduct by the executive officials· 

· . . · charged with ensuring the qational security. Lewis, 5Z3'U:S. at 847 n.8;· cf. Roper., 543 U.S. 551 
· (2005) (fin�ing the passage and repeal of state laws to be relevant to con�emporary stand,rds. 
·under 'the Eighth Amendment); Atkins, 536 U.S. 304 (same). 

. . . 
. The President inaugurated the .political debate over what �6uld become the Military 

Commissions Act.in his speech on Sep(ember.6; 2006, wher�in he announced to the.Ameri� · · 
people ' the existence bfthe-Cµ. program. t�e na� .of the al Q�a d�ees- who had been ) 

·

. 

. interrogated, and.the need-fur new legislation to allow the program to .. go forward" in the wake 
. · of Hamdan. As the President .later explained: "When I proposed .this legislatjon, I �lamed that 

· I woµld have one test for the bill Congress produced: · Will it aUow.the·CIA program to 
. oon�e? This bill meets.that test." RemarkS ofthet>iesident Upon SignintftheMilitarY· · 
_: <;;ommi�sion:Act of20�6, Eastltoom, White House (Oct. i7, 2006). Sen�tors crucia:J.to its . · -.p�e agreed.that the �e must .be S1;11Jctured to penmt the CIA's· program to .continue. See_. 

· · · "  · . . 152'Cong. Rec. Sl'0354:02', St.0393 (Sept. 28, 2006) (statemen.t:ofSen. Gram;\m)'("Shoul� we 
. .-,, � · · hav� a CIA pro� cla.Ssified in nature that wQtild allow techniques n<?t �n the Amiy Field 

. . · · 
· 

. , · :· · -��to .get goo� intelligence from high value· targets? The answer .from my point of view �s . 
: . . · ·: .. �; Y,e should."): i{J. at·· S 104{ 4 (Statenient ofSen: Mceai,o) .("[M]y �lleagu.es; 'have.no . 

. ·. ·: . · · . doubt-:'this legislation will .allow tl\e CIA ·to continue 'interrogating prisoners within tlie 
.. . · , · . "·boundaries established in ·the;bill."}.:· Representative buiicairHunter, the Ieadillg.sponsoi:-of the : · '. ... 

. 

· :· �ill in �e Hous� similarly descri.�ed the iegisl�io�.as·"leav[ing) the �ecisiolci as to the m�oos · · · 
. · of iµterrogatipn: t� the President· and tO tlie intellJgence professional� at the CI.A, so th,al they·may 

· .·. · · 
· 

;cairy f9iward ·�� vital program that, as the Pr�deiit explained, serves to gather �e .critjcal . 
... infoUig�n�. necessarj to .prot� the country from another. catastrophic t�rist attack. '1 · 152 · 

. 

:·: · ·Cong. Rec. H7938 (Sept. '29,-�6). The Act clarified 1he War Crimes Act and provid� .a 
· . 

. 
eornprehCn�ive framework·{or .interpreting t;he Geneva Conv.entions· sp that the CIA prognµD 

.. ;might go forwm;d.�er HOmdari.. . : 
· · . · . · : · .' · · '. . 

· 

. ' :· "· · ·-:·: '. ',Th� Milltafy cO�is�iops Act. tQ �� sure, cf!d not prqhlbit ·orliceQSe s�fic � .. : . · 
. . 

. . . interrogation' teclµliques. As discussed abeve; Members· of Congress pn ·both si�es of tb�·debate . · 
:.'.<�£9 .· · .. . _, 

. .'ciepres�.e<l "'.i.del! di�e��n�
. 
views·� lc!'tb_e sp�ifi.� int��ogatlon teclmiq�es that ��t o�,��t-

. .. . 

- - -- -• J�iltf���::- n: "aw�9.AJA{ ---� =rawrun 
- - _  t002ss 

.. . 
. 

. 
·. 
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. not be ·permitted under .the statute. See supra at n.13. Nonetheless, you .have infprmed us that 
prior to passage oftbC :Military Commissions Act, several.Members of Congress) including the 

. full m�mberships of the House and Senate Intellig�ce Committees !IDd Senator McCain, were 
. · briefed by General Micha(11 Hayden, Director ·of the CIA. on the six techniqu�s that we di_scuss 

her�in an4 that, General Hayden explained, -would Jikely be necess8.ry to the CIA detention and 
interrogation program should the legislation be ena,cred. In those classified and private 
oonversations, none of the M�ID:bers ewressed the view that the CIA.interrogation program 
shout� be stopped, or that the t�hni_ques at issue were)nappropoate. Many of those Me�bers 

:thereafter�ere critical in ensuring the pa:Ssage_ofthe legislation, .making clear through their · 

'·pubJic statements and through their votes:that they believed that a CIA: program along the lines· 
· .:Genefal ·Hayden described. could aq:d. should continue. · . · · 

· 
· 

Beyond those-with specific-knowledge ofUie classified details of the program, all of the· 
Merilbe,rs who engaged in the legislativ.e debat�-were aware of ��a reports-some accurate, 
some not�escnbing the CIA inteirqgaiion program. Those media reports suggested that the. 
United Stat:es had used techniques i�cluding, and in some cases exceeding; th� coercive�ess of 
the.six techniques proposed here.· The President's request that Congress permrt the CIA program 
tO "go forward,'' anc! .the carefully neg9tiated proVisions 9f ¢e bill, Clearly presented Congress 

·with ·the question whet!ter the' United States should op,erate a 'clasSified interrogation-program; 
limited'to P.igh value.detainees, .emp loying techpiques that exceeded those einpl_oyed by.ordinary 
law, enforcement officers ·and the �Jnited Stat� military, but that remam� lawful under the anti· 
torture statute and the War Crimes Act. There can-be little doubt that the subsequent pas-sage of .. 
the statute reflected ari endorsem�i by both the Presidei;it �d Congress of the political bnuiches'· 
shared vi�w that the CIA interrogation prograin was;consistent with contemp<)rary practice, and 

. therefore did not shock the conscience. We do not :fegai-d this p�litical endorse�ent .of the CIA 
inten:og�tion prograi:n to be conclusive·on the constitutional que.stion, bui we do find �t the 
paSsa.ge ·of.this legislation provid�s a. relevant measure of contemporary. standards. . · . . . .. . . 

* . * 

·· . . ; · .
. 

· . Thesubspmtive due 'P,ro� analysi�; as always, muSt reµW.n hlghly sensitive to C?B� .. · · · · We·do not r�ard any one of.the contexts·discussed hei:e,.on its o� io·answer the critj.� 
._ 

· 
. · queStion:· What interrogation techniques are petmiss�ble for use·bytraiQ,ed ·profeSsionals oftlie 

. . "ClA in seekirlg to pro� the Nation fr9m.fol'eigµ teri-oriSfs who operate thiough a <;tiffuse and . 
· .  'secr�t i,nterilational'netWafk of cells.dedjcated.tQ iaunchin� catastrop�c 't?J"orist �-on the·. · 
· . . pnited �tates and its ci� an4 a11ies1. Non�el.ess, we�read the:qonstitUtional'traditioq : . .  
· reflected in tlie OTA � p.ermit the United Suites tc> employ a riarrowly drawn, �tD;Sively . 
·monitored, and carefully .safeguarded h.iterrogation program for high value terrorists .that uses . �anced .technigu� that �o not inflict signifipant o.r lasting ·phy�ical or mental harm. . 

J;>. .. : .

· '  

: . :-.·: · -. A�plying: th�e l�gal .standards � the sbc".pi�pose.d t�bmques u;ed �dlviduaily and _in 

. ·" 

. : ·,. . . ·· · ·�mbinatfon, we (fo�(!lude that these tech¢ques are cc;ms�ent wi� the Dl' � . . · : 
. . . 

. .• 

.
· 

. 

. 
. 

. 44 -L0030.0 -' '  . 
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. Dietary Manipulation. The CIA limits the use of dietar)r trtanip4lat�on .to ensure that . 
-. . detainees subject tq it suffer- no adverse heaith effects. The CIA's rule5 ensure that the detainee 

· receives I ooo· kCal per day as ari absolute minimum,. a level that. is equi:valen� to a wide range of· 
· . commercial weight 'loss programs. Medical personnel closely monitor the detainee during the 

· applicatioh of this teclliliqu� •. and the teehnique is temlinated at the prompting ofm�ical 
perso11Qel or if the detainee loses more than ten percent of his body weight. While the diet may 

. · be llnappealing, it-_eipo� the d�tairtee to no·appreciable risk of physical harm.. We under�and · 
· from the CIA that ibis teclmique has proven effective, especially wjth detainees whO have a 
partiCular appreciation for food .. � light of these safeguards at)d the .tedmiqu.e's .effectiven�s. 
·the CIA's use of this technique does not violate the DTA. 

· . ' . . 
· .Corrective Technique� . . Each of the four proposed "corrective techniques" involves some 

physical contact ·between the inten:ogator.and the d�tairiee. These corrective techniques are of 
. two typ�. �ir:st, there are two "'1olds.". With the facial bold, the interrogato� places bis.palms on 

; · either .side of the detainee' s face in a manner careful to avoid any cot}.tact with eye.s. With the . 
·

. a\tentio�.gra,sp, the interrogator grasps the detainee by the collar and draws him t<;> �e . 
-inte�9gator in order to regain the· detainee's attentiun. while 1:1sing a collar Qr towel around. t,he 
lJack ofthedetainee's nee� to avoid whiplash. These two technique� inflict no appreciable pain 

· on th� detainee an�. are directed wholly at refocusing the d�tainee on the·interrogation �d . 
.. frustrating a detairiee's efforts to ignore the interrogation. Thl,.Js, the .described teclmiques do not 
.· :violaty the.requirements of substantive due process. · 

:. · ·.. Second, tb:e CIA proposes"tO use two "siaps." In th.e abdominal .slap, the interrogator in�y · . . begin � his 'hands no fiuther than 18 inches away from the detainee'$ .a�domen and may strike 
the detajnee µi an area of comparatively little sensitivity between the waist and the sternum. 
The facial sl11-p involv� a ·tfained interrogator's striking the detainee�s.,cheek with· bis rumd. Like 

. · . 

· . :the. holds, .the slap� are primarily psycholqgical techniques to .make the detaine�nincomfortable; . 
. they' are not ip�ended, and may not be wed, to extract information fro� detainees .by .force o·r 

: . · physic&! eoercion. · · 

. ' 
. ' 

. 

·

.. There is no qtieStj.on; however, � the slaps may· momentarily .iirlJict ·some pain. But 
. . " :· : .... . careful safeglµU"ds e� �t no significant pain :would occur ... With th<? facial slap� the .. 

· . . . .. . .. .... .. .. · . :interrogator nrust not wear any·�s,, and musf strike ,#le ·d�ee in the area h.etweenJhe tip of 
.. : . . . ";the chin and tb.e correspon�rig eai:IoJ>e to avoid any oontact wi#l sensitive."feas . . The . · 

. · ; · · . · ; · · ·· interrogator may not us� a fiSt, but·in�ead _mu·� iJ.se. an ·open ha'n4 -�d strike the detainee.onlY.· · 

: · · . : '. ' ·. with 'his open .fing�, not with his palm ... With the �:a�mmal �ap, the i�terrogator also. may · not · . . . . .. u.se .a fist, may not wear jewelry, and may strike 'only between 'the st�m.and th� navel . The 
. · 

· interrogator is .required to maintain a:short distance between himself and the detainee to· prevent · 
. . · '

· 
a blow· ohiSDificimt force •. Undoubtedly, a :single application�of either.of these techniques 

: · -_· · ; . ·· pre!!entS a qu�oq different from their repeated .use. We understand, he>Wevei-, thai lntenpgatqrs 
· '. : ·. · · · ·

.will pot apply these.slaps with'an intensity, or a frequency, that will cause �cant P.hysical ">:" .... '. 

·. g:>hln·or ·injury. Our·c9nclu�o� that �ese tec�ques do no� sh�� the oo�ien� do� not µiean · 
. . , : · - . : . .'that,'inteno¢9r6 may pru:ich. bea� or otherwisepbY$i;cally abµse detainees in an Cffo� to extract 
: ..... ._ ·: · . : " " .. �flnati<;>n. :To 'the contrary, th� reSult that we read1 her'e � eip��sly Iimi!-Cd to �e :u� of fir . 

· 

·.. . ' :  · ... · more·�i� sl.ap �echniqueS-tliat.have carefully-been-d�igne<H9 at'!"ect.-detainees. · · 

• 

• 

• • 
.. 

• T • • • 

• 

• � .. 'O 

• * 
• • • 

,,-;•.':_,'�,_ .. 
_

,... 

__ 
· 

• .
. 

', • • 

• 

• 

' ' ' •  

', I" • ' • , �  ' ... ;. : ' ,. +� ; .. : .:: -���g{����:���r ... ·::�-.:!····/·::-
_
·'.·.·�'PM '.IB!e�{ _ �.-:--=-· J'NiiiNf 

� 

. 
. . ' � 

. 

. . . . 
.. . ' . . 
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psychologically, Without harming -them physicilliy. Slaps or other forms of physical contact that 
go beyond those �escrib� may raise different and serious qu estions ·under the DT A. 

. Monitoring by medical personnel is also important. Medical personnel·observe the 
· ad.mjn.isfration of any slap, and should a. detainee suffer significan t or unexpected pain or harm, 
the technique would be discontinued. In this context, the very limited dsk of harm associated 
:with this techni9ue does not shock the conscience. 

· 

· .  E?:tended. Sleep Deprivation.· Of the techniques.addressed_ in this memorandum, extended· 
sleep depriva#on again,' as under the War Crimes Act, reql,lires the most extended analysis. · 

. Nonetheless, after rev iewing medioaUiterature, the observations of CIA medicitl staff in the 
applicatfori._ofthe technique, and the detailed p�ocedures and s afeguards that CIA interrogators and medica1 staff must follow in applying t.fie teclinique and monitoring its application, we 
conQlude that.the CIA's p.rop0sed.use of �nded sleep deprivation would �o� impose harm 

.... unjustifiable-by a governmental 'interest and thus would not shock th� conscience. . ' . . . . . . 
The scope of this teclulique is limited: The detaine e would be subjected to no more than 

96 hours of continuous sle ep deprivation, abse�t speeific additionalappr9val, 'including legal . 
· approyal from this Office-and approval froµi the Director of the CIA; th� detainee would be .. allmyed an 'opp0rtunity for eight' hours ofuruntenupted sieei> following the ap'plica.tion of the . ' 

technique; and he would besubjected.tp no more than a-total of 180 hours ofthf.:l sleep, 
. depnvation technique iri one 30..gay period.· Notably, humabs have been kept continuously 

.. awake 1n ex�ss . of 2$0 hours in 'medical stildies. There are medical studies suggesting that sleep 
. deprivation has few measurable physical effects. �e. e.g., .WJ1y We Sleep: The func_tions of' 

· .:Sleep ;n.Hwnans·and Other Milmmals 23-24 .(1998): To be sure, the relev�ce �f these medical 
studies is limited. These· studies have been conducted under circumstance8 very dissimilar tp 
_those at·issue.here. ¥edical subj� are in a relax� enViromnent and at relative liberty to do 

:. whatever keep� their 1,.-iterest. The c� detainees, by contrast, ·are undoubtedly under duress. and theit: ·freed�ni of movement an� 8.cti�tieS·l® exh"emely limited. CIA piedical personnel, 
P,owever, have confumed that these limited physical effects are not significantly aggravated 'in 
'the unique environrilent df a CIA'lnterro8ation . 

• '. ' • : 
' 

' ' . . 

' 

• 

' "• I, . • • . 
• ' ; 

· AS d
.
escribed abov�. the CIA�s method of keeping. detainees awak&-continuous 

. Stalldi� cause edema, or �ellhig·in the low� legs and f�. '.Maintaining the stand�g_ 
: ·position.for-�s many�. four days wc;>uld be extremely unpleasant..and widec s0me circum�nces, 
: painfuL .although edema and ni�cle fatigue subside quickly when. the detain� is pennitted to sit 
. or to recline. 33 • 

. .. . . : . • • " . . . . 
.

· 

: .» 0W.e�·thatduringthouseoftlle�� s_1eep·c1eprfyation�que,thed� 

. · ' . . · w�d o1len -M:ar.a disposable undeigar;meut �for adultS suff�from,�ntllience. The� 
.
' ·. · .' . : . Woqldbe�to.avoidth�neechegulad.yto·1mshackleihe·ooramee.fo.r.:use0fthe·toilet.:andw0uld�� 
: · .> . · . ,  '. Checked to avoid sklli initatiOJ! ·or unii.� disc.om,fort. Tlie_proposCd use of the undergannent is justifi�· not · · 

. . - · . · : :· just for sanitmy reasons, but abo tQ �both the.d$.iilee aiid·the intem>gators from unnece:ssary alid poteotially · " · · · · ·· · . · �crous jihjsiCal contact. We ·also tipderstimd that the dct8inec wouid wear additional ·clothfug, such as� pair or 
· . _ · shorts, over tlie undergann� durhig aj,plication·Of this tecbniQtie. · · 

· · 

· 

-.�:�·::::...:..' ... ·:.. . 
. . '

• 

. . 
... :' .. " . '. . . . . 

-[��g� ��·ts���d�---·--.--··-_-:-.--� .. >·--:----��88�_------ Jit8�8fti�:: .. " . l.00.302. 
46 : . 
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· At the same time, however, the CIA employs-many safeguar�s to ensure that l}te detainee 
does

. 
not endure signiftcarit pain or suffering. The detamee is not pennltted to support his w'eight .. 'by ·hanging from his wrists and thereby risking inju'ry to himself This precaution ensures that 

the detainee's legs.are capable of functioning normally at all times-if the detainee cannot 
· : support 1;lls own weight, adm�istrat�on. of the technlque erids. In �ddition1the CIA's medical 
... personnel monitor the tietainee throughout the period of extended sleep depri\lati<?n. They wilJ 

halt use of t_he technique sho�ld .they d_iagnose the de�nee as experiencfog hallucinations, other 
.abnormal psycltological ·reactions, pr clinically significant diminishment in cognitive 

: ·functioning. Medical personnel also will.monitor th� detainee .. s vital signs-to en�uie that they 
stay within normal pariuneters. ff medical personnel detennine tharthe 'detainee develops 
clinically ' significant edema or is experiencing significant physical pain for. any-reason, the technique eitheds discontin'1ed or other methods of keeping the detainee awake are l:ised. These 

. . :accommoda�ons are significant, bec�se they highligh,t that the CIA uses extended sleep. 
Clepriyati9n merely to weaken a detai.Iiee's psychological resistance to interrogation by keepipg 
him awake for longer thaµ. nonnal periods of time. 

. . . . ' . 
' 

•• •• y '  • ' . . ' 
. · ComblnedFlfects. We do n�t evaluate these techniques in isolatioll. To detennine 
whether a course otinterr9gation "shocks the conscience," it is important to. evaluate the effect 
·of �e potential coi;nbined use of these techniques. See, e.g .•. WtlliarT!S v. Unite.d States., 341 U.S. 
97, ·103 (I9Sl) (evaluating a ·tbfee..day course ofihterrogation. techniques to determine whether a 

· . ·constitutiorial.violation occurred). Previously, this Office has been'patlicularly concerned �bout· . . t.�hniques that.may have a mutually r�inforcing effeet �ch that tQe coµibination or.'teclttrlques 
·: 

.
_ might increase the effect that.each would impose on the d�ainee. c;ombined Use at 9-11. · 
: .. Spec�y. ,medical studi� provide some �denc� that sleep deprivatipn may reduce toleraPce . 

to som� forms of pain in some subjects.· See, e.g., B: Kundermann.et al .• Sleep Deprivation 
Affects Thermal Pam Threshof4r but net_ Somatosensory Thremolds m'Healtfly Volunteers.- 66 . 
. Psychosomatic M��. 932 .(20�4) ®iding a signifif.?ant decrease in heat pain threshold� and so'me 
deerease in cold pain thresholds after one t;rlght with01;1t sl�p ); .S.-Hak1d Onen et al., .'!'he F/focts 
of Total Sleep Deprivation, Selective Sleep lnterruption .. af!d Sleep,Recpv�ry on Prrin 'Toferqnce . · . 

. Threshol� inHe�thy Subjects._ 10 J. Sleep Re�ch 35, �l (2001) (findi�g a statistically . 
:· _; .:.' . . . significant .drop of �-9% in toler� tliresholds·�or_mechanical:or pres�e·J?ain �er 40 h<?urs); · '. ... ."id.:·ai�S�36 (discussing.other studies). Moreover,.subje�s-in th�e medical studi��·baye been 

.. · ·:ob� �o �ciwe their �nsumption of food dw;ing a peri9q of sleq) deprivatioii. See .Why 
. . ·· . . 'f"e Sleep .at 38. A�� isshe therefore �uld. arise as the· sleep deprivation techniq\le may be.· 

. . 
.· -� .d� a ��od of �etalj,·manipuiatio�.. . ·: 

. . . . . . . .  
. . . . . 

:� .. 

. : 

• ' ' . : 
·

· None��e�. ��··aie sati�ed �there � saf�ds ill pla� � prote<it .against· any : 

·sigllificant eDhancement.of the effects of the tec�que8 �! iss\.e wh�n used in combination with · 
sleep .�eprivaµon. Detainees subject to dietarj marupulatio� � closely monitored, and any 

- 'Sfatistically s,ignificant weight ioss woUld result m qessation o( ·at a mfuimum, the dietary . 
· · · "·manipulation re,chnique: W:rt.h reg&rd t6.pain se'nsitivity,.norie·ofthe�echni.ques at 1ssuehere · ... : ... iny.olyes sUth. Su�stantjal physi� con�: en: woqtd .be�$� W!th such rr��ericy, that sl� . 

· .. depci;vation woul� aggravate �e pajn assoyiated with µtes� tec�qu�s to a_ lev�I. that.�o� the 
';· · . . : conscience. More geneQllly, we 'haye been assured by·tlie CIA.that they wilLa�just a;rid monitor. 

� - .
. ... .. the frequ�Qcy an4 infens�fy of ttie use of oth� ��ques driring'a periQd :�t �leep cfeprivatj.on: " · Combiried Use'at 16. ' . .- . .  · : · 

. .

. 

:. · · · . 
· 

· . . :· .
-

· · . · ... .J 
:li9P �---�[�==--=�=�-��P'��--·: ,_" . 

.. . 

� 

. 

. . . ' 
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. In evaluatiiig these techniques, we also reco�ize the ·emotional stress that they may· : 
·impose upon the detainee. ·While we know tl?-e careful procedures, safeguards, and limitations · 
under the CIA's interrogation plan, the detai.nee would not. In the cow:se of undergoing these 
techniques; the detainee might fear that mor� s_eve;e treat;ment might follow, or that, for example, 
the sleep deprivation technique may' be continµed indefinitely (even though. pursuant to CIA 
procedures, �he t�hnique would end within 96 hours). To- the �ent such feai and uncertainty 
may occur, however,. they would· bear a close relations.hip to the important government purpose 

. of �btaining info�tion crucial to preventing a futi.ire·terrorist �itac�. · According to the· �IA, the 
belief of al Qaeda leaders that they will norbe harshly treated by the United States is the primary 
.obstacle t9 encouraging them to .disclose critical intelligence. Creating uncertainty over whether 
that assumption hold-S-.:.....while at the same th"Qe avoiding the infliction (oreven the threatened 

· . infliction; see supr(i at n.21.) of ariy significant harm-is a neces·sary part of the-'.effectiveness of 
'these techni'ques and thus in this context does not amount to the arbftraty or .egre�ous conduct 

· :that the Due Process Clause would forbid. When used in combination and with the saf(!gtlards · 
described above, the tec�iques at issue here w�uld not unpose harm that constitutes "cruel 
fohu�an, or degrading _treatmen1_ or pQnishment" within the·m�ning �f the'DTA 

· 

· 

IV. 

The.final issue yo� have asked us io addreSs is whether th� crA!s use. of the proposed 
· · in�eriogatfon techniques would be consistent With United- States treaty Qbligations under 

· 

' Common Article 3 of the 9eneva Convent;i�m. to the extent those obtiga#ons are not 

' ). . · ... · '  
· enooinpassed .bY the War <;:rimes Act.34 .As. we explain be1ow, Co_!llIDon l\rticle 3 dp� not 

disable the United States .. from eniployJng the:CIA's proposed interrogatjori techniques . 

: . 

.. . 

· 34-'Jlm>ugh operimon of the Militro' -.Commissions� th�� Coo.Ventions, outside the req�ts 
t?f the War � Act, coristitute ajUdicially unenfuiceable treaty obligati� of the u.µted Sta,tes. .. Ubder l:h.C · 

'· Nati� Security Ad. of 194 7, properly authorized CQ'lert action progn.uns need-oJily comply with the Constitution 
·. :  . .and the starines of the ·U:nited States; See 50 U:s.c.· § 413b(a)(S) (prolu"biting the auth�on of covert aCtions : 

""that would violate the Constitution or any statute of the United StateS;" without mentioning treaties). Nevertheless, 
:we � that.the CIA intends fur the program to oomply .With. Common Amel� 3, and our analjsis be10w is 

-_ ,p�sed Oll that policy �Ji · · . . . ·.· . · 

. 
. 

. 

' .  

-_ : . ' . 
. . . 

·
· 

· -. · . .: . . · Jn additio!J. we note that the MCA� another mec'18®mfwheteby lhe.�deiit(;ould � �t dre. . . Clk�gation program fully complies with.'Conunon.'Artlcl� 3-by �eiting'bis -pio-Hamdan conclusion thJit · · 
·: Common Articlcr 3 � not �Y: to the �ed oo�ct.against ai � S�on. /j(a)Q) of.the MC;\ provides � . :President with: theaUthority to:"inte.Ipretthe meaninglmdapplic.aaon ofthe Qeneya Conventions� through · . . �e orders that "shall .be iruthoritative in the same manner as.other adm.inistr8tive J1)giJlati1;>ns" (emphasis · · 

: · added). By spe6ifically invµking �e law, 'ihe MGA jirovides the President with apeast the same · · • · 
. · author1tY to interpret the treaty as an. adnlfuistratfye age.ocy Would h{lve tO interpret a federal statute:· The Supieine .·_. ··��held Iha! an �-agency's ieasona,ble�� ofa � statute  is to be "given 
.-.·,c:ontrolling weigh("even ifa cmµt has held in apriorc:aSe tbatailothezintezprefati90 was better than the one . . 

. _; c;ontafued in the 8'eocy regulation. · See Not'/ Cable � 'f.eleeomlit. As.r'n:v. BrandXJtrternet &rv., 545 U.S .. 267, · · . 980-986 (2oos): & the Court explain� the' "prioi judici8l·�on of a:statute ·tnuu.Ps an agency coJlSl!:uction · · 

. .• : ... . .  otherwise �ed to Chevron �ce on{y·if.tJie prior ooUrt-d�onliold,s·that its oonstiuction folio� from�- . . . 
. -. ·. · �iguou.r.temis �f tI!e.� �-� ieaves no room foi aFer 4fscretion." /cf at982. ·llatr?dan di4 not-hold . · 

: . . · that CoIJ!Dlon Article 3 was uDambiguoOs. . Rat]ier, ·the C.ol'.lr:t.held only dlat the-be.ft int�tion of-cmtuµoli -. .-
')· . · 

• . · · · Afticle 3 Was that itappli� �any �llfliC:t that was not a (:onru.ct betiv�� states. The eoutt-did no_t ��.the fact . " .. · _ . · : that the President had readied the cip�te oonclus!Qn '1�FebriwY7,. 2002_-0rd�. �.reduc¢ tliat:vi� to the 
. . . •  " · "_." · . _ .. (bYUr-·· - ·.· ---- -�.- - _ __ _____ ,_ : _ _ _ _ · _ _ : _ ,  _

. 

__ t(ip-�ii�(---�----·--·-_.:c __ , . )t@P&Nt .. . . . .  - : . : _ · . 
· 

· (b)(3) NF1tSecAct _ 

· · · · · -. --·-- - ---� 
· 

· 
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· . . . 



Case 1:15-cv-09317-AKH   Document 53-19   Filed 10/17/16   Page 9 of 40

' ' 
"(iJ)U)' ' � - •

n
n O

"
' '

" "

• • o
n

o
"

"
" '

"
" " '

" "
" "

"
" " ' ' '¥ilfCJJil'i----�- ---'-\, {@P8!N f 

, (b)(3) NatSecAct · . -:�----------- -----------J -

I 

' ) 

A. 
' . 

Common ArtiCle 3 has been described as a "Convention in miniature.'' International 
Committee of the Red Cross,- Jean Pictet, gen: ed., ill Commentaries on the Geneva Conwritions 
at '34 (1960). It was intended to establish a set of minimum standards applicable to the treatment 
·of all _detainees held in �on.:international armt:d conflicts. 

1. ' · · 
O� interpretation must be8in "with the text of the treaty and the context in which the 

written words are used." Societe Nationale In4ustn'elle Aeropostiale v. United StatesDistrict 
Cutirt, 482 U.S, -522, 534 (1987); EaStem Airlines, Inc._ v. Fldyd, 499 U.S. 530, 534 (I 9Ql); see 

· a�q Vienna Coi:ivet).tion on the Law of Treaties, May 23, 1969, 1144 U.N.T.S. Article 3 1(1) ("A 
treat:Y. shall be interpreted in good faith in accordance with the ordinary meaning to be given to 
the terms of the treaty in their cont� and �n light of its object arid purpose."); see also Ian . 

· . · .. · Brownlie, Principles of Ptiblic International Law 62� (1990) ("The language·ofth� treaty·m'u� 
· . · .. pe interpreted in light of the rules of general international law in force at the time of its 

· conclusion. and �so in light of th� ccintemporaneous meaning of the tenns.").3$ Tlie foundation 
of Common Arµ�le 3 is its overatching requirement that detainees "shall. in all circumstances be 
treated humanely, without any1adverse distinction based on raee, color, religion or. fai� sex. · 
· bi:Jth: or wealth;· or any o�er: similar criteria.,, This reqtiirement of humane-treatment js . :supplemented and focused qy the enumera�on of four more. speci.fic-categories of acts that "are 
)ind shall remain·. prohibited at any time and in any pla.<;e whatsoever;•• Those foibidden acts *1!e: 

. 
. . . , . ' 

. . . ' 

(a) yiotence to �ife and person, in particµlar murder.ofa1;I_kinds, mutilati�n. cru� 
treatment an,d torture; ·· · . · . · 

· 

,(b) 1;'itlqng of hostages;· 

.- �·emmcoliS" litigatingpositiono!�·solicltorGeneral. See 1·'26 S. Ct..at279s; id. atii�S-46 (Tho�-l. · 
: . · ·: · dllseilting) (�J?Uzing that die majority. did not address whether:the �ty W8S ambiguous or dtfexenoe was 

. . . . · °' . ··�e}. .. - . . . 
• l • r . 

. 

. � ... . ; � . . 

. � 

. ' . ' 
. 

· 

· : . . · · 
· . �Wic ihc·�cA � a11ows the President to inteipret die "awlic8tion" .of eo�n Article 3 by :' : �ve oidei; be lawfullY. � i;eassert his pro-Hamdan illteipreiation of the treaty. While we need not tUily 

.' exp�o,:e the �e h� we have little doubt that_;is.a.mattcr of text and �iy. the PJ'esi�t-coµld reasonably find 
'. ,  ilia( an �aimed contUct n� of an in�onal �Occurring iii tliC.tepito.iy of one of the aigh Contrae,ting 

• · Parties" does not include an anned .oonflict With au intermitional tettorist organization oocuning aeross texritorial · �es. See. e.g •• Piclet, W Ccmmentt:lries, at 34· \Speaking �y .. it':mu$t be �griized � theOOotlicts · 
· referred fQ in J\rtiole 3 are anned coriflicts. with armed forees'<Ul �side engag¢ in.hostilities. jn short. w�cb · 

: . .  are in many � Similar 'to an'intemational. war. but t.ak4 plaQe� within the conf!ne1 of()_ single country.") · (emphasis added). 'lbeictore, although we assume in light of H_amdan that c.omm.on Article 3 applies to the prCsepi 
.. . ·fonflict_.we Jiot.e �t tlie President wnUssi1>1y could interpiet Conim� Amete � not tO apply by· an �  olde.t 

. 

. 

· '  ·' , , �·undci'thc;�CA:· -
· :">' . . . . ' :.> ." ;; AfQicmglltbe��clrhasnot-�theVi�Q>nvention�th;taw.of�cs;�baveoften 

. 

. 

. · : . , ' iooked to Aitfoles 31 and ll of the. Go�on 'as a resource for rules of treaty 'intf'Apretation widely �.in .

· - .  J · . . 
· � ·intem'!lionallaw. ' . .

.. · . - . . ' . . . � : . : .. . .. ' , ' ' 
. 

, . · , '��@��t���:t••• n :··n· ·-�-· ·_· - _____ .. : ==� 
•

' < 

{ 0 0305 . . " 
. . . ' . .. 
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(c) Outrages upon personal dignity, in particular, humiliating and degrading 
treatment; 

(.d) The passing of sentences and the carrying out of executions without previous 
. · judgment pronounced by a regularly constituted court affor.ding all the judi�ial 

_ "glia.far1tees which are recognized as in.dispensa?le by civili-ze4 peoples. . . 
. · <;}f these proyisions, two have no applicatiop here. The proposed CIA interrogation methods Win 

. involve nei$er the "talciog 'of hos�es" nor the "passing of sentences [or] the carrying out of 
executions." Thus, our analysis will focus on paragraphs l(a) and ·1(c), as well as �ommon · 

Article J's introductory text. . 
· 

· · . 
· 

· · . " 
, . Where the text.does .not:firmly resolve the !lPPli�fi�n of Common Article 3 to" the CIA's 

· proposed interrogatioi:i practices,. Supreme Court precedent. and th� practices of this Office d'irect ·. 

· .us to seve� otlier interpretive ·aids. Ni with any treafy, Jhe negoti,.ating record-also known as . · .. the travQ'llX preparatoires--of the Geneva Conventions .is relevant. See, e.g., Zichemiail -v. · 
'KoFean Air_ Lines. Co., 516 U.S. 217, 226 'cI996) {':"Becmise a treaty-'nitified by. the United States 
is n<;>t only. the law of this land, but also an agreement am.ong sovereign powers, we have 
:tra.ditionaily conside� as _8.ids to its int�reta#.on the negotiai� and drafting history (travaux 
pr�p(:rratoires)' and the post-ratification understai:tding of the .contracting parties."); see also . 

· 
Vienna Convention-on the Law of Treaties Art. 32(a) (stating that "supplementary means of 

. . · mter-pretatfon. incfo.ding th� preparatory work of the treaty,;, may_w appropriate wh�e the 
. .  .J . . . -�eaning of the text is "ambiguous or obscure"). With regard to the Geneva_ Conventions, an 

. additional, related tool is available: In·i960, staffmeinbers of the International Committee of 

. the Red Cross, many·ofwho� had assisted in drafting.(he Conventions, .published COmmentaries 
. :ori each of'�e Geneva Conventions, ·under the general editorShip of I ean Pictet. · S.�e Jean Pictet, · . ·g<?n. ed., Commentarie.s on the Geneva Conventions (ICRC �960) (hereinafter, "Commentarie�'). 

. : These Commentaries provide some insight into the negotiating history, as well as a �airlY.. . 
. . . .COJ:!temj)oraneous effort to explain the ICRC"s views on the Conventions' proper intetpretation. 

· · 

· . · . ,  . · .:· .'!he Supreme Court.has fo�d the Commen�6s_ persuasive ·i� in�re�. the Geneva 
· 

· . . . . Conventions. , flee Hqmdan v. Rumsfeld, 126 S .. Ct. 2749,.2796-98 & n.4� {2006) (citing.the 
. - :· . . . Commenk!ricl ten times in··�tl'.rprcti� Cqmmon.:Aiticle 3 ·to apply.to the armed ·conflict-with al 

· · . · . . .:Q�da. and .explaining that .. [�]ho1:1gq not binding laV(, the �CRC Commentary]. is; as _the parties 
i • . . . ·reco�e� relevant in interpf.eting the Gen� .Conven.tions"). • . 

. : 
. . 

. ... . . . :·� - . . ... · In �d�tiQ� -certahl fut�ati��-�bunals ·ha�e in recent yea'rs ap��� Common Article 3 · · 

· in war crimes prosecutions-the International- Tribwial for the Fonn.er Yugoslavia ("'ICTY") a.nd . 
· · .�e International·-�riminal Tfibunal. for Rwanda.("'�Cllr'). Their dec?islons may have s;:elevance · 

· ., .' : . : .� persuasive m:ithority:.' See Vienna Conyeitti�n on the Law o�Treaties Art . ._31(3.)(b) (stafing -

.. . ·:_ . . ' .. : � "su.b��nt pw-µce·in application of the trealy" �y be re1¢v�t to its in�erpretation): �e 
· " �  · :  . : · :S:up·eine:Courtrecently eXJ>lainetf.ihS:t ihe.inteipretati�n Qf a tfea.ty�y an int�ianal tnounal 
· 

. : ·. '. : . . . ·Ch�g� �it�l adjudi� di�put�.between signatorieS shoul� ��ive "respect�) . . . 
.: · . . .consideniti�Ji." Sdnchez-tkunas v. 'Or_egon. '1,2� S. Ct. 26(59, 2�_3 (2009); see. also Breard.v. · . 

. ! '
. 

. 'Greene� 523 u��- 3·11, 375 (19�8) (p_er cW:i�)�: The· �eva Convent�o� �emselves do not · 

· ,<_)" .': � .�ae.eithe� ICTY or !CTR with.this duty,_ iea�g ��ir�Vi�s ��·S-omewhat'less weight � 

• ·:. - "t�>b�' .. .  
� ;· . .. 

· 
:.:

-
-___ :: __ :_mC--- -.-.-·- -.: __ _ ;.:;, ' <· if8�· -��:C. 

• 

• _· �" • 
• 

• 

: .  <.b)(3) Na_tE?�cAct · 

. : · so . 
· t ff03 0 6' . · 

.. 
.:

� 

.

: 
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such a tribunal otherwise might have. We do, however, find several deCisions of the ICTY of 
use. and tha� our analysis aligns in many areas With the decisjons of these tribunals provides 
some comfort that we have accurately interpr-eted the treaty's tenns:

. 

Finally, we also r�gni� th�t the practic�s �f o�ber state parties in ·implementing· 
�ommon Article 3 (as opposed tO the statements of officials from other .nations, unsupported by 
any concret� circumstances �d conduct) may serve .as "a supplementary means of 
inteq>retation." S� Vienna Convention on "th� Law ofTr.eaties Art. 3'1(�)(b). We have found 
only one country, the United Kingdom, to have engaged in a sustained effort to inteq>ret 
Common Article'J in a similar context, and·we dis-�ss the.relevan�e of that example below?6 

. 
. 

In additiQn, the Preparatory Committee for· the International Criminal Court established 
under the Rome Statute has developed ·elements for. crimes under Cemmon Article 3 that may be 
" .tried before that·court, and.an accdmpanying comx.nentary, See. Knut D,onnann, Elements of. 
-Crimes under the Rome Statute of International Criminal Cour.t: Sources and Commentary' 
:(�mbridge 2002). The United States· is �ot a party to the Rome Statute, see Letter from: Jolm R. 
·Bolt0n, Undersecretary. of State, to U.N Secretary General Kofi Anan (May 6, 2002) . 

. ,_ . (announcing· i,ntention of the United States not to become a party to the Ro'me Statute), but 
several partieS -to the Geneva Conventions are. Thus. while t�e Rome Statute qoes not constitute · 

a. legal obligation of the United States, and its interpretation of the offenses is 11otbinding'as a 
matter oflaw, the Statute provides evidence of hew pther state parties '.view these offenses. Like �e 9ecisions ofintemational tribUnal:S, the genei:al correspondence between the Rome Statute· 

. . and our interpretation 'of Gomnion Article 3 provides Sonie confirmation of the correctness o'fthe 
interpretation·�erein. 

· 

2. 
. ' . . . 

· , . 
· 

In additi9n to the go.idance provided by these traditional tools of treaty interpretatiQn, the 
· Ivfilita.rjr Cominissions Act 8ubstantially assists ow; inquiry. ·. · . 

. 

.

_ 

· · · 

. . · . Tbe·MCA amends the War Crimes Act to incl�de nine specific �al offenses defining-
: 'the grave .breaches oftl)e Geneva Conventions, which we liave .discussed·above. The5e · 
. ·:amen�ents co��e·authorltative .statutory imp�ementation '?fa tr�·.37 ·AB bµpo� by ., 

. : . . . . . �: 
. . ·36 The practi� of�yother �te paiti� inrespo� to civil �cts � � '�� �ly to 

. .  Vio!ate ColllJJ10Ji ArtiCie 3 without cqnducting any �tion. The. Govemmeot."ofFranoe, for iµstanoe, 
· 

· reportedly iustituted t0rtUre as an officlaJ practice in seeking tO su� �o� in the then-French teaitory of 
Algeria between 1954 and.1962. �. e.g. . Shiva'BftekluUi, France ond·t/le Algerian fVar:· F,rom a P�licy of 

" .'ForgeJling'to a i:ramework o/AccountabilJty, 34 ColUID.; Bwn.Rts. L. Rev. 413, 411-22 (2003):· Mote�. · � � en,pged in sustained v.iolations at Common Ai1icle 3 iii �.:with the interiial conflict in · 

: . :.chec:b:nya. We dO �take sucliactions as a ·guide to th� meaning of Common Artfole 3, -��of the 
. reported actions of these J)lidotl&axe condemnabl� · But the$c examples do� the necid:to �what 

·: .. $tes say from what they in filct do wbcii eonftonkd with their-� nationill � cballepges. . . 
.. · :· . ... : · '- . . . .  ;, eo� �ea .. 

a oo�p���d; ror dischargbig ibe ob�ti�ns o�die Vnttoo sUites . · 
.
. · ·· :: . 

·

· -.underthe � � a�uisucMeitstafion properly infiueaces-oui"eooSt:ntction of the �  
· 

: . . . . ' 9>�ons. Congress re� ena� legislatj� iJ¥1� out tJ:caly obliP.ti9ns, �that legislati�· . ' 
·; ·.�.

"�: . . , p� d��ons.foi undefined �-�nes or·o.tlienviSe specifies� d�estic legal �ect of� �ti�. See, . 

• � ..... .. -·�! ; _ _
_ . ,  • .  �.: . . : . . , ... . .  : . . . . .'. : • . •  �----- - · · · ··:· � :i"�:!<!f1[ 

. . 1� . . . 
. 

· . . (b)( 1 )  . . 

. . ----------- --....-1� . . l, 0 0 3 0 7  · ; . · . .'�(b)(3) �atSecAct · " 
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'statutorily prohibiting certain specific acts, the amendments allow our interpr�tion of Common 
Article 3 to focus on the matgios' 

of rel.atively less serious crinduct (i.e., conduct that falls shot;t 
·of a grave breach). Accordingly, we need not decide the outer limi� of conduct permitted by 
certain provisions ofCoinmon Article 3, so long as we detennfue that the CIA's prac'tices, 
limited as they are by clei:µ-. statutory prohibitions and by the conditions and saf(?guards applied. 
by the CI.A, do not implica�e the prohibitions of Common Article 3 .  For that interpr�tive task, 
the War Crimes Act addresses five specific tenns of Common Article.3· by naine'.-'•toriure," 
·�cruel treatment,'.' "murder," "�utilatio�,'' and the "taking of hostag�." ·Although the "friar 
Crimes Act does not by name mention 'the tlu-ee ·remaining relev�tterms-"Violence to life and 
person,'" .. outrages upon personal dignity, in.particular, humiliating and degrading treatment," 
and the overarching requirement of "huinane[]H treatment-the Act does address them in part by 
ide.ntifyfog and prohibiting four other "grave breaches" und·et Corrurion Article 3. Three of these 
'offenseS-:-performing bioJogical experiments, .rape, f!,tld�s� assault or.abuse, see l� U.S.C. 
·§§ 244 l(d)(1XC), (G), (H}--involve reprehensible conduct that Common Miele 3 sur-ely 
·prohibits. The.Act includes·another offense-intentjonally causing serious bodily injury-which 
may have been intended' to address the grave breach of "willfully �sing great suffering or . . serious. injury to body or health," specified in Arti�le 130. This'grave l:>rea�h is riot directly 

· linked to Common Article 3 by either itstex:t, its drafting histocy, or the ICRC Commentaries; 
· neverthe;les�, the "serious bodily injury" offense in the War Criln�s Act may substantially . 
overlap With Common Article 3' s pr.ohibitioJ.LS on "violence to life and person" ·and "outrages 
upon p(ll'sonal dignity. "  · 

. . .Congress· also stated in the MCA 1hat the ame�de<l '"provisions of'[the War Crimes Act] 
fully satisfy.the obliga�ion under Arti.cle 129 oftl?,e Third Geneva Convention forthe United . 
StateS'to provide effectiv� pena1· sanctions for grave.breaches.which �� encompassed in 
coinmon Article 3 in the context of an armed conflict not'or"an ihternational character." MCA 
'§-6(�)(2) .

. ·This sta�trnY �onclusion suggests .the view ofC�ngress that the tenn�'"murder," 
"mUtilation," "cni�I treatment/' "tortiire,,, and tlie "t� of hostages" in Commo� Article 3 are 
properly interpre� to. be coteqo.inous with the id·entically·narned offe� in, the:war Crimes 

·
, . . Act. Article .130 of the Th;rd Geneva-Convention �ressly States that two of these offenses­

. �rture and inlirder ("wiilrul killing" in Artit:le no}--ai� grave breaches .
. 

As explaine<t belo� • 

• '1 in'ternatip� colllJJlen�fli and '_tn�n�s belieye ��t· ·a third offens��l treatment-· is 
. id.entitjtl to the· grave breach of"inhum&JJ tr�ent" in Article' 130.' To criminal� only a subset 

.: :oft;hqse acts:Wduld not be ccinsistent y.'ith the obligation of1fl;e United Stat� under Artl�le 12� . · .of GPW, and Coogr:ess believed it "fiilly .satisf[ied]'� that obligation in the MCA 3� In ariy .event, 
· . rio.,l�lij.tive history inclipates tha� Congress believ.� the War. Crlmes .Act l�ft a gap in ¢qverage 

.

.

. · · • . e� .. 9 U.S;C. §§.201"'208·(addressing fhe' soope �the·Conventi�i;t on lbe Recognition.of Po.reign Atbitral .A�); 
,.· , . ·. ,. . . i8 p.S.C. § 1093 (unptememing and <Jclinirig ten;nsofthe ConventionOO. thePreventionand Pnni�h�t ofthC '. 

. · . ' : · .. 
. . . CrimC of Genocide); 11·u.s.c. § 116(a) (� � ofihe Converition for ·the Pro�o1i'ofUtemy.and Artistic ·· : · Works); 18 U.S.C. § 2339C (<Wining teims of the Intemational Conventioli for the Suppression of the Fwancing>Of 

· . . . : . «°eaorlsm); � U.S.C. § 894(c) (int_etpretingtheumted$tates�Jncome�t)'Op9�). · 
. 

. ..

. 

: . ... 
. 

. 

. 

.. . . 

. 

. 

' 

.. 

. 

·

. 

· :: ·. : . '. ... ... � We.needno�·�tcly �lwtheq�0n m:�·��-as.t� the�other�of��n . · · -: ' · Article 3 defined iii the War Crim� Act-"mutilati0n" and the "taking.ofliostages� ---netthcr of which appears . . 
· 

· · · : ·

. exi>resslY. � Article l:�O Qf GP.W. Th� offenses are not'impliC;ated by the' proposed <;IA in'terrogation u:rethods. · . .. ·�:-; .... 
. � 

. 
-� .. .· 

. . . . . 
. . . 

. 

. . . 
.. . .. . . . . " . 

· ;: -<b-W1r ... . 
· · ; · ·  ·.· --- : . : . .  '..-: . . ,

_ 
... :"·�: · · -.-- - -.. ··11wu•aiiw.c-···---·--·�------·-],u01Mal'i 

. . . 
.

· . .. · . · '.' (b)(3) .NatSecAct '
.

' 
. · ". · 

· . .

.
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·with respect to any of its offenses that expressly address by name.specific prohibitions in 
Co�on ArtiCle 3� Combining Congress�s view in i� implementing legislation with our own 
.analysis of Common Article J's relev8.ll;t terms, including the alignment of Congress' s _ 
definitions With inteipretations of international tribunals, we conclude below that Congress's 
view is .correct and that it has In the war Crimes Act fully and correctly defined the terms at _ issue, namely "torture" and "cruel tr��ent." . . 

3. 

Congress in the MCA also made cl�r,- bowever, its view that the grave breaches defined· . , 
in the ·War. Cri�es A_ct do not exhaust ihe obligations of :th� United States under Common 
Article 3 .  The War Crimes Act, as amended, states that "the definitions [in the War Crimes Act] 

. are intende<l: only to define the gi:ave er�ches 9fCommon Article 3 -an� not the fi.µl scope of the . . 
United ·states obligations under that Article." · 18 U.S.C. § 244 l(d)(5).' As to the rest. the Act 

. states that the President ·may "promulgate higher standards and ac;lministrative regulations for 
'. .violatiqns of treaty obligations which a.Te not grave breaches of the Geneva Conventions.'; •MCA 

§ 6(a)(3)(A). · . 
. . . . 

· · · · Our inq�rry with respect to. tl)e residual. meaning of Common Article 3 i� therefor� 
cbnfin� to the three terms" not.expressly d�fined in the War Crimes Act-"vi9fonce to life or 

-person,''. '�oµtrages upon personal dignity," .and °'h�mane" treatnient-:.-to t;he �xtent those tenns 
have meaning be�ond what is covered by �� four additional offenses under; th_e War Crimes Act 

· . . described above. � The President, Members of Congress; and even !ustices of the Supreme 
) · 'Coµrt in Hamdan have. recogiiized_ that these provisions are troµblingly vagtte and .that post hoc . 

· 
. . 

:. · 

in�ret'atio� by GQw:ts. international tribunals, ·or 0$.er state piu1jes would be 'difficult to 
··.predict.with a.ti acceptable degree of certainty: See, e.g . •  A,ddress of the President, � Room, 

· · 
. 'White Hou&¢ (Sq>t. 6, 2006) ("The problem i� that the5e [e.g.,' 'outrages upon personal dignity, 

. in particular, humiliatmg and degrading �eatment'] and other p�visions of C0mm0n �c;:Je . 
Three·are vagu� and undefined, and each could be interpreted in 'different ways by. American.arid 

. . foreignjudges.�); 1s2'eong. Rec. Sl0354-0�. S10412 (Sept. is. 2006) (�tatemeiii of Sen. · · 

- . . . ; McCain) ("Ob�� have commented that, thOUgh sttch '01,1trages (upon .. personal .dignity]• are 
· 

. . ,: . 
· . ._ · . : diffi�lt to define precisely; we·a.U know-theµi wlien·we see them. However, neither I nor aiiy 

. ·�" : . : .: , . .Otb.ei: respollSibie member of this bOdy shoultl "want to prosecute and Potentially $entence to death. 
· .' . 

· 

. . � individual for violating such a vague .st.andan:L"); Han14an. 126 S. CT. -8:1 279� (''Common. . 
· · · . . · 'Article 3: obviausly tole.rates a·great degree of flexibility iti trying individuals captured during· 
·.· · · . .  · ·armed 09IJflfot; its r�uiren;i.ents ate generitl ones.••); id at 2848 (Tl:io�. J .• . dissenting) . . · 

·

. 

( chB.ract�g provisions 'in C�nunon AJticle 3 as "vague" ·and "nebuJous"). · 

• 
� 

• w• ' ' 
' 

• 

' 

0 

• 
t 

> • � • 

< ' • 
• 

: · · : .  Theywer� �o�.the first.tQ remar� on �s uneertainty, n9r iS th� �n��nty an .accident . 
·" _ · : · . . The ,Commeptaries explall.i that �e <;onven�oils'· .i;iegotiators �Un.d it �d�ous to tcy�to go 

; . · :: ' _  '. ·into too much detail" and thus:sought "flexi�le:• �guage-that would keep up:with Qnforeseen . 
; . '. . · . .  -. -:_. .� circumstances. Pictet. m CoJ!l.mei!fiiries: at 39; see IV. Comrµentarit$, � i04-05 �·It ·�eem8 

- . . .: ; . ... .. . . 
. . . . . . . . . ... . . . -. ' .  . . . . . . . . . . . . . . 

. 
· " ·" ... . . · .. " "·As .Wt:Cx.piak;below. am� �Y defin� �content of 6,�h-�e. 3-�� probioiti� on .  " 

·
· 

.• .crueJ:tieatmeilt in the War Crimes Act's 4CJUd.8Dd.inhnmao treatment'. offense. See infra at part IV .B'.Lb .. · ) 
.

. 

·
.

. . . . .  . .  . . · , . . . . .  
� .·,;� ' (' ' �  '

. 

. . . . ·  . . 

. r '.  ·: · <�.><n- ··.: ".' " · : · -----:: . . .. . . . . :� 
. . . .. .. : . . . . .  __ TeP·IR�l -----,"�J.i@Nf
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·. 

useless 6r evtm dangerous t0 attempt to make a list of ·a11 the factors which make treatment 
�humane."'); se� also 2A Fina/Record of Diplomatic Conferences ofGeneVa of 1949, at 248 . 
·("Mr. Maresca (italy) thought that it gave greater force to·a nile if he merely stated its 

· 

. 
fundamental principle without any comments; to enter into'.too m�y'details could only limit its . 
scope."). · 

· 
The difficult task of applying these remaining tenQ� is substantiatly assist�: by two . 

interpretiv� tools established .in United States practice as well as international law. The first of . 
· these ·turns to more developed United States legal standardS---Similar to tho� set forth in 
.Common Article 3-:-to provide.content to Common Artidfo 3 's otherwise general terms. Thls 
· approach is expressly iecommended by Congress· in ·the Military Qommissions A�, which . 
. reaffinns the constitutional standards of treatme�t extended abroad and to· aliens by the Detainee 
'Treatment Apt. The MCA furtl!er prpvjdes that any violation of.the constitutional standards in 
the Detainee Treatment Act in cpnnection with a Common Article 3 armed conflict constitutes a 

-.. - . . . : Vio��tion o� Common Article 3. See MCA § 6( a)(l ). The MCA thus both. points- us to pa.rtieulat 
. . . · .domestic law in applying common Article 3 and leaves. open the possibility-advanced by .many 

. during the debate over the MCA-tliat compliance with the DTA.as well as tlie specific criminal 
· prohibitions in th� War Crimes A.Ct would fully satisfy the obligations of the.United States·upder 

. .  Common. Article 3,. 
· 

) 

. Dunng the ·legislative debate over the Military Commissions Act, Secret;ary of State . · · · ·CondQle� Rice ex.pla;ined :i,yby the State Dep�ent believed that ConfVess reasonably could . 
. ·declare that compliance with the DTA would satisfy United States obligations under Common 
. Article 3: · · 

· 

· · · 

In � case wher� the treaty's tepns are inherently vague, it is' appropriate for a state 
� look to its own �egal framew�r.k, precedents • .  �n�pts �d nonD.s in ·interpreting 

.

. 

• · these terms and carrying out its intematioruil .obligations. . . . The proposed 
legislation would Str.enguien U.S. adher�n«e to Cominon Article � of the Geneva 

·: ·Convention.S .�ecause it would 11.dd ineaningfu) defutition and clarifica�on to . · . . . 

.

. .... . . • · . vague tenns in the treaties. 
. . .. 

· 

.. .. : . . . . . 
. . . . " . ' .. 

_: . � the depa,rtrnent' s �ew.· tliere is nat, 'an4 ShQUid· not 
.
be, �y incbnsistency' �th 

. ' : .. resp�.to the su�tiye .beMvior t;hat .is p�bib� in �a�phs (a) and {c).of . . . , .. · · 
· 

.
. 
S�on .1 of Common Article 3 and the bebav:i,or tha(is prohib�� as .. crue� · . · . 

. . irih�. o� degradiilg treat}n�t or pDD;ishm�t, n �·that phrwie is defined in �e " 
· · · U.S. res�ation to the:Conventiqn Against Torture . . that.sub�ve �ard 

was ·also utilized by Consress in the Detainee Treatin�nt Act. ·Thus it is· a · 
. ." .reasonable. good {aith fo.terpretation of Common Afticle·3 to state . .  ;that the . 

.. .. • :: ' · ' ... · prohij)ition� found in th� �rie Tr�tment Act of 2005 fully satisfy the · . . 
.

·

.

. 

. " · ..
. 
ob1igatio� .oftlie·l!nited State$ With �ect to·the.standards.ford�n1ion �d · " :: � · ...... .. . · · . . t!e4ttnent �lished· in those paragrapbS of Common Article 3. 

· 
. · · : 

. 
. 

. . � . . ' 

· · . .  :_._ :: · . · . · .��tet fro:�. Sec;etary of State �ndol� -�� �-0 
.

the ���otab��;;o� ��er. �man o�the .: .' _ . .  : . 
'. · . sen� Aiined Servi�· .Conimitt�«S�pt. 1.4; 2006) (1Uce):.etter''). ".In enacting.the �CA. . . . 

, "··'::!'iJ 
· 

· 
Coi.:isress did not speGific3lly.decJare that t;he satisfaction' of the DTA w�uld satisfy.pnited S.tates 

. : .';' . .. : ' �(b)d)'� .. --: . . .. . ::,,._. :··:�:-··'. ·----\�' 'f8P fjjj�c �··-.-· -·=-·_:f,ir-P8Nl . . 
. . �- . .

. 

. .. 
. :· . . . . . (b)(3) N.atSe:cAct · · 
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. . . . ' ' 
obligatjons under Common AJ:ticie· 3. but Congres� took measures to leave open such an 

· interpretive decision. In particular, section ·6(a)(3) of the MCA expressly delegates to the 
President the authority to adopt such a "reasonable, good faith interpretation of COmmon 

. Article 3," and section 6(a)(l) proVi.des that the prohibition under the PTA .is directly relevant in 
i�terpreting the·scope of United States- obligations under Common Article 3. . 

· · It is striking that Congress expressly previded that every violation of the DT A 
-

"con�itut� [a] vtolationO of oommon Article 3 of the Geneva Conventions prohibited.by Unit�­State$ law." MCA § 6(a)(l ). E�ecially in the context of the legislative debate that· accempa'ni� the passage of the Military Commissions Act, this Statement suggests a belief that the traditional _ 

constitutional �dards incorporated into the DTA very closely track the hu�anitarian standards 
' ofCommoq Articie.3. If the fit were loose, it would be difficult to foreclose the poSsibility �t 

. - some violations of the DTA wou.ld- not also be violations of Commo.h Article �, unle8s Congress , 
were �fthe view.that Cotiimon Article 3 is. in .all casei more pro.tective than the domestic · 

· · · " constituiiona� pmvisions appliCable to our own citizens . .  

· . 
. 

" ·  :Th� mann�r.in wltjclt Congr�s reaffirmed the Pre$ident�s authority to interpret th� 
· Geneva ConveJJ.ti�ns, outside of grave breaches, ·is consistent with the suggestion that the 

·
. Detainee Treatment and·War Grimes Acts are substantially cougruent with the n?qu�ements of 

· Gommon Article 3 .  The·'.MiUtary Commissions Act, after identifying both the grave breaches set 
out·m the War Crimes Act and transgressions of the DTA as violations of Common Article 3 ,  
·states _that the President.may "propiulgate higher standards and administrative r�gulations for 
�olations of treaty obligaiions_whiCh are not grave breaches of the Geneva Conventions.'.' 

. MCA.§ 6(a)(3)(A) (emphasis added).' The provision does not mention .the DTA: WJille tlie pro�fon indicates that there are violations of.Common Article 3 that ar.e not grave breaches' 
C9;vered by µte W� Crimes Act, .it alS<? implies that the DTA may address those additional 

· · violations. See also 18 µ.s.c. § 2441.(d)(S), 8S amended �Y MCA § �  '(�ng that "the definitions [in the War Crimes Act] aie int�ded only to define the grave breac� of Coll1lllan 
Article 3 and not the full scope of the -0� States obligations under that Article"). . 

_ 

.

• 

. . . . In applyingt4e DTA•s.st8ndard �fhumane �ent to Common ·Arti�le 3, Co�gre&s . 
· 

· .  · �· : ,  ·-wc.s·acting in �� with a ·practice grounded in tlte t� arid history oftJie Genew:. : · .' - · 
·- . . · . · : ·:  Conventions. The Conventions themselves reco8nlze that, apart from .. grave breaches," 'the stale 

: : , . .  · . · · . Jjar(ies .have some tlexif?ility !Q c6nSult their Qw.n legal traditions in im,pleuienting and . 
· :: · 

· · 
. 

· · diSchargingtheir·� 9oligati�ris, .Although parties are obligatedtq prohibitgrav.e·breaches, 
. : . 

· ·· · · .with ')>enal. sanctions:� �e GPW Art. 129 inf· 1�2, .tlie CoJ,\ventions reqli;ire parties-.� tiilce· · 

· 

. . .. 

: ·l 

· . measure8 necessary for the-suppression of'other breaches of.the Conyention[s]/' id. 1· 3. The · Corri!nimiarles also suggest such mi approach when they ezj,1ain that Comn11;>n Aflicle 3 was 
:. drafted. wi� refeten� to the�then:.exiSting domestif?. laws·of stat� parties:.-. It. "merely .d�anas · · · · respect �r certain rules, wliich were �eady r�gnized.as essep.tial in all �lized eountries; and. 

·: .  ;. em�o4ied bi �� natio�· legislation· of the States in questio.n." · ?iclet, .m C,oinm�. at 36. · 

· . . Not dnly was the United.States junong-the.ConventiQQ.f lei!ding drafters, but-it was then (as it is . .  _ 

.. -. _ _ 

· · · 
- n�w) among the leading co�tutionai democracies .of.th�.world. : It is therefore riianif�y .: . 

. '.: . . . ·
· :� .: 'aperopriate f'.or �e.tJnite4 ·�pttes to consid�-.ful o� �Dstitlltional'-�itiom-:-those rules _ 

. . . , "�m�died-in'the national legisJat(on" of the United . .StateS-in_determi.Qing the meaning oftne 
.. :· . .. . 

l 0'0 3 1 1 
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gener� standards· embodied in Common Article 3. The DTA ineorporated constitutional 
-standards 'fyom our Nation·� legal tradition that predate the adop�ion of the Geneva Conv(fntions. . . 

� 

. 

· . Indeed, the United States previously �s 'looked to its ow.a law to clarify ambiguous 
treaty terms in similar treaties. A leading example is now embodied in the OT A itself. Faced . with an otherwise undefined -and difficult-to-apply obligati·on to refrain from "cruel, inhuman,_or­
c;legrading treatment" in Article 16 of the CAT, the Senate turned to our Nation's constitutional ' 
standards and:made c.lear in its advice-and consent thaftlie obligation of the United States under 

. this ptovision would be deterrtlined by reference to the.Fifth, Eighth, and F<;>urteenth 
. 

· An;iendme�ts of the U.S. Constitt:iti9n. 'See Executive Br.anch Summary and Analysis of the CAT 
. at. 15-16; 'S. Exec. Rep. 101-30, Conyention.Against ·rar-ture and Other Cruel, Inliw.ncm or . 

Degrading Treatment or Punishment at 25-26 (Aug. 30, 1'990); se.e also Saniann v. 
·c;ommissioner, 3 13 F.2d 4�1 •. 463 (4th Cir. 1963}(looking to a more detailed definition of a term 
in a domestic U.S. tax statute to interpret a compara#vely general treatY term). A1; with the 
-Geneva Conventions; this approach was ·at least suggested by the treatY itself, ·which requir.ed 
state parties to"'unc/ertake io prevent . . . crue� mhumari, Of degrading treatment or pun�hmertt." 
:CAT Art. 16.(emphasis added); see Execl{tive Branch Sinnmaiy. andA'nalysi� of the CAT., S. 
Treaty Doc. 100-20 u 1 S (eiplai.ning that this language ts "more lim'ited'� than a "stringent . 
prohit>itiQn" and "embodies an undertiiking 10 take measures to prevent'? violations within the rubric of existing «i;iomestic legal structpres).40 · · 

. . . 
· · ·.

. 

- -The second interpretive tool applicable here atteinpts to reconcile-the residual 
_imprecision in· Common Article 3 with �ts application t� fh:e novel-conflict.!l8ainst al Qae_da. . 
When treaty drafters purposely etnploy· vague and ill-de�ned language, such language can reflect 
a conscious d�ision to allow.state parlies to el�borate on the meaning of those tenns as they 
confront Gircumstan.ce8 mµ'oreseen at the time of the. treaty.' s drafting. 

. .. ·: 
. 

· .Like our first interpretive prlnciple. this approacii shares the supJ>oit o� Congress th1;9ugh 
the ·fram�ork .established in $e Military Commissions A.ct.'. Jn t.hat Act,: Congress chose to keep 

· ' .the Geneva Convent�ons out .of the �urts, and recogniz.ed .that the"Execiuti�e ·Branch h� . 
. discretion in interpreting Common Article 3 (outside-the grave breaches) to provide· good �th 

. .
. · . · applications ��its vague teims to ·evohril:l.& �ces. The eX:p��t premise behind the Act's 

· · . . · · · compr,ehensive :fr-anJework for intecpr� the Geneva Conventions· is that 'c)Ur Govenimept 
· . 

. 
: · .  needed, and the conventions perzn;itted, a range of cHscretion for adciressirig th� �eat agairi� the 

:- · · 
. 

. .Q:nited ·States �entecf by al' Qaeda:. Ali we disc:Uss� in the poµt� of ilie DTA, Congress . 
.- ·:'.IC:new that a CIA inteirdgation program had to be. part of that diseretion, and thus a guiding · 

·.' · 
.

·Qhj�ive behind the.MGA's enactmen� was that the GIA's pi:(>griun QOtild "go fo�d" in the �e of.Hamdcm. See supra at 43-44. This is not t.p mi,y. that the MG.A declares. that �y conduct 
.. • 

• 

# • • • • 

• 

• 

• 
• � .  

• 
• 

• 

--: · . 
. 

• 

• :'. · 40 As ·a fo� matter, the United StateS uDdertook a�� to thC ciT. -Uajt(f(l ·�tatei · 

. .  · ·  .. . . · -

.obligations, rathectbaninvo�
.

domestic law � � � Qf�tbe
.

treaty. TheUnited StMes made cl� • . 

· .  · � ' -bP'Wever, that it understOod the oonstitutionallraditions of.the United Stanis tobe·lllOIC than adequate.to satisfy the 
: . · · · '. · . · �C111el. mhuman .or Ctegnicting treatment or punislimePt,; slaildiud requirCd by� 'treaty, and' therefore. it undertook · 

'. · the reseivatim;i out of an abu.ndilllce of cauti0n and notbecauSe it l?clievecl that United States law would f4ll short of 
· · · 1he obligations Wider Artitle:l6, properly tinderstood. S. Bti:c. Rep. lQl:.j(), ConVentionAgajnst Torture.Md Other 

Q:uel. In!r,ana6.or !Jegr'!ding.Trealment or funishmenJ at 25'-26 .(Aug.. 30; 1990): ·: 
·

. 

. 
. · · 

. . . . . . 
. 

. . . . . . 

. - _ . 

. .  
l.-0 3 3 1 2  . 



Case 1:15-cv-09317-AKH   Document 53-19   Filed 10/17/16   Page 17 of 40

'(5 Y(tr · - - -- --··- - - - - - . .  - - - - - - - - - - - - --
(b )(3) NatsecAct - - - - - ·�- · -- - - -ij;'�·iii-snnC�---��-

) 

· 
.

..

. 

. 

. � 

' . .  

. , . 
·. . 

/ . 

· . . · . . . 
. 

. . 
.. 

·

' ' 

. . 
· "falling und�rthe auspices of a CIA: interrogat,ion program must be consistent with Common 

· .Afticl� 3 .. To the eontrary, Congi-ess recognized that Common Article 3 establishes some clear 
limits on s�cb �program_. Nevertheless, the resulfotHngering imprecision in CoJ:?mon 

. Artie)� 3 's. terms should not be institution�) paralysis; but rather discretion for the Executive 
Branch in developi.ng an-effective.CIA program within-thos:e clear limits. 

Cp�on Article 3 certainly pJaees clear limits on how a state party may address such 
challenges and absolutely bars certain conduct offensive to "all civilized nations." Pictet, ID 

· C'/m_m�ntaries, at 39. For inshµice, the p�ovision prohibit� "murder of-a)I kinds," "mutilation." . 
and "the talcing ofhosiages"-terms that are susceptible to precise definition ind that "are,an.d 
shall remajn prohibited at any time and in any place whatsoever." When it comes;h9wever, to 

. ·Cominon Article 3 • s more general prohibitions upon "violence to _life or persen" and "outrages 
' upon personal dignity," it ·may l:lecome necessary for states to define the meaili.Jig �f those 

prohi�ltion�. n_ot in the abstract, btit in their· applicatf C?n to th� specific circumstanceS -�t arise. · 

Indeed, the ICRC Com11J.entaries th�mselves contemplate that �'what.constitutes humane 
treatnient!' would require a sensitive balancing ofboth s�urity and humlUlitarian concerns. 
Depending o_n ·the �ircumstances 'an4.the purpose8 served, detainees miy well be .. the'object of sttjct measures since the dictates of humanity, aiid measures of.security or repression, even whim 
they are severe 

• .  are not necessarily ineonipatibJe.". Id at 205 (emphasis addeQ). Thu:s, Common 
Article 3 recognizes.that state.parties may· act to'define the meaning of humane treatment, and its relat�-prohibitions, in light of the SP.ecific secu�ty challenges at issue. 

· 

·

. - ' 

. .. " . . The·.confli� with al Qae4� reflects precisely' �uch a .novel .cir.cum�ce: The app�ication, 
. of Coµun� Article 3 to a wai: tl8ainSt international terrorists targeting' civilians was n9t o�e ' 
contemplated by the drafters and µegotiators of the Geneva Coµventio�. AB Common Article 3 
was-draj.led· in 1949, the'focus was on wars_betw�n uniformed annies, as:V{tjl as on the . . 

atrocities_ that had b.een·committ� ·during World War �: A. common feature O:f the conflicts that 
served as the historical ba�drop for the Gen¢va Conve�ons w� the objective of �e parties to 

. . engage f:he.other',s_military forces .
. 

� �e �C;RC described the·�atterf ·�spealdng.g�emlly, it 
must be recognized that the CQnfliCts ref en:� -to in.Article 3 are armed conflicts, with anried­

_ /orces on either side:engaged i,D_ -hostiiities--oof;lflicts, in sho� .whic� are in many resp� . . �imilar tO .an intCrtlJltional war. ·hut take place within.the oonfines of a single coµntcy.,, ?,ictet, m 
. Commentaries, at 37.(emph;ases inoriginal).�1 . -

· · · · 

· 

.. . . . 

:: _ : . · Al Qae4a in· �� 8gain11t'the Thuted'Siat� mid_its-�ie$.ls not orgru:llzed in� . 

. battalio�. �der "responsible o0mrriimd, or dressed in ·unifo�, �thougti we need not decide whether these hallmarks of unlawful combatancy set. al Qaeda into a .class by itself. What is · 
· undoubtedly· novei fr�m the Standp0fu� ofth� �eva Corive�o� is that� Qaeda� s pnmary · 
. 
. ··. . -0.ThgS, aithoug11 � �pmde Courtrej� tlic�·s �n � eoinmon Anfcle � ditf� 

.apply to the coDfliet against .al·Qat;da, thCre .Cflll be ·little doubt tha1 the paradigmatic case for 1he iirafters of Commoii­
Arti9(c j was an intemal avihvir. 2B Fwd Record. of !ht Dlpkmiatfc Conference of (;enl!Vtl of 1949, at Ill; see 

; . . . ;., . . . slso Pictet. m ?:omm.entarle,, at 29. A'thorougb intetpretaCioJ;f of cOmmon Artiele � mUSt.retlt.U tliat'CmPmon . 
. · · · 

· 

· . Article 3, at a mini� is detitcbed ftom 'its hi$torical moorirtgs wtiCn applied to 1he present context of armtci . · 
· · . · . ·co�i:;twithal� · . · . . . . . . · · 

. 

· 

.· . . · · 
' . · 

. . · · . 

. .. · .. ,.,..) _ _ .. · · . . . · . .  . 
·. ' . .  · . . . . . · ·  .. . . . 

. "-: _.(�)(1T ·: · - - - - - ---- -�_--.- - - - - - - - - -<:·---- - - -.Qii-wCnar[ ______ --�-- ----� · · . .  
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- . . 
means -ofwarfare is not to vanquish other unifonp.ed 3nnies bt,rt rather to kill innocent civilians. 

•
. 

1· 

In this way, al Qaeda does not resemble the insurgent forc�s of the domestic rebellions to which 
;the drafters and negotiators of Common Aitiqle 3 intended to apply long-standing principles of 
the law of war.developed. for nationat_armies. Early explaqations of the persons protected from 
a�on by a state_ party under Common Article 3 referred to the "party in revolt against the de 

> � • •  

Jure Government." ·2B Final Reeord of the Dipl<?matic Conference of Geneva of 1949, a� 121 
. {emphasis added); ·see also Pictet. III Co11?11'entaries, at 29 (explaining that the historical impetus 
. of Common Article 3 was bloody "civil wars or soc:;ial or- revolutionary disturbances" in which 
-the Red Cross had trouble interv�ning because they were entirely· within the territory of a 
sovereign �te); icJ.. ·at 32 (discussing the·paradigm model of"patr�ots struggling for the 

· ·. independence and dignity of.theif country''). Al Qaeda;s .general mea.vs of engagement, on the 
·. other hand, is· to H;Void direct hostilities against the mili�ary forces of the lJnited· States and 

'instead to commit <;icts of terrorism against civilian targets. . . ' . . . . . . ' ' . .. . 
. . 1:4urther suppo�tfog a cautious approacb'.in applying Common Article 3 in the present 
novel context, the negotiators and signatories of Common Artiele 3 were not under the 
impression that Co�on Article 3 was breaking.J)ew 'iround regarding the substantive_ rules that 
govern �tate. parties, apart from applying those 'rules to 8: new category of persons. 42 They sought · 
to fomialire •'.principles [that hadj developed as the result .of centuries of warfare and �ad already 
oecome eustomaty' law at the time of the-adoption of the Geneva Conventions because they 

. refle� the most universally recegnised humanitarian priii.ciples." Prosecutor v. D�kllic, Case 
No: IT-96-2_1-A (ICTY Appellate Chamber 2001); see �lso·Picte�. ID CommeTJtaries, at 36 

- . ·. (explfl:ining that:Comrnon Ar.tide 3 establishes.rules <'whiclt'were-alre� ieoognized � essential 

. · .  ) . 
�.� ... . 

· in ill civilized countries") ·( emphasis aclded): Of course, the .application of Common Article 3's · 
general standards to a ronfllct with teqorists who are focused on the itestructioil of civilian targ�� � type of conflict not clearly �ticipa�ed by the Cm;1ventions' drafter-S, would ·not nierely 
.utilize the �omatic principles that had "developed as the result of centuries of wanare." Thus, 
we-must be c.auti9us before we c0D.strue tbese precepts to bfod a s.tate's hands in addressing such . •.., . 

" - a threat to its -�iviliaos. · · 

_ . That a treaty $ould- not be lightly oo�ed·to take away·stich_a t\.tndamen�·�vereign 
" . ·responsibility-to pro�ect its homeland, civilians,_ and alil<?s frem cat.aStrophic atta�--is an 

inteipr_etlve principle reco�ized in iJ;iter�atfonal law. ·See Oi?Pf!nheim 's Intemanong/ law . . . · ·.'§ ·63_�. a! 1�76 (9th �· 1992) (exp�ng that the.in dubio mitiµS canon provides that t;reaties. 

. . · · should n;ot be CQ�sfrued'to limit � sqvereign :nght of stat� fu the· absence tjf�1 �j>ress . 
. " · · · ·· .. : · · agtee.Jllent); cf. Merrion v. JicdrillQApaehe.TrffJe, 4�5 U.S. 130, 148 (1982) \sovereign power" 

. · Cannot be rellitqJ.iished "unless surrendered bi uD.mistakable terms"). 43 The right to· protect its . . . . . 

. . . . .. 
� 

� - . . 4l As� above; the funovatiQB·of Common· Article 3 �not to.� wholly navel St.aiidards on ' · · ·sta.tes,·but to 'apply tlie laW'Of war to ciVil ·wars·that� sbareidthecbamcterlsti� of mtemational armed . · 
· 

: eom;itcts. while 1ackiDg a state party-0n the �ppoSing side-that oou14 be a participant in a Cuµy reciProcal treaiy · . 
. . 'aitltngetneDL &e.Pi&tet, m Commentaries, at 37, Altliough the dia,ftets were innOvatlngbybinding_states.to law of .  

. . . .  . . . . Mr �  absent an assuranCe tlmt the.eneniY, would do the �  they believed that the general baseline . 
. ---·��a apply under Comm� Alti�e � weie.wiconu;nvemat� � �b�. · · . . 

· ·: - . ' • • : . -0 The �01rnf in <hlbio '!'lihlS.�temlly, "'w�en·in d�bi � ��) has'beal awlied oY !1Umero� . .  
. � ,) · . " . · illfematioruil tn1>Unals to conSb:ue am�gu<?uS treaty tejms again.st 'the relinquishm� of fundamental .sov�gn 
-... ��� .. �-bY�\f·.-- . . · ---� . . . .'._".: ___ : __ _ . . . .  : : ·  .. -· _ _  . .  _ _ _ _  �9Jil-��{ . 

. -- ---Jt�TWziN,T · : - · . .  
.. . (b)(3)NatSecAct · · . · -. -·-.-. --

-

_ 

·: . · · �L 003l4 
.• . 

" 

. . ' .. 
'. 58 



Case 1:15-cv-09317-AKH   Document 53-19   Filed 10/17/16   Page 19 of 40

"{b)(f) " " • · - - -

-
-

- - - - - - -

-

�--

-

..
.

. . .
.

. . . .  :.. .  .· . . 
(b )(3) NatSecAct - - - - - -ij;:'Q'P-ilii-OJrai{ ___ �---------�-=--------·--··]tTWTi�ilil 

citizen� from foreign attaclc is an essential attribute of a state's sovereignty. Advisory Opf�ion on 
the Legality. of the· Threat or Use ofNuclear Weapons, 1996 1.�J. 226, 266. To_ be sure, the states negotiating Common Article 3 clearly understood that they were disabling themselves from undertaking certain measures to defend their govemlllents against �gents seeking to 
6V:erthrow those· goveffiments, which i�arguably is an important p_art,of sovereignty.' We would, however, expect �larity •. in· the te� or at least in the Conventions· negoti�ting history, before we , 
would interpret the treaty provision to prohibit the United States from taking actions deemed 
_critical to the sove�eign �nction of protec�g i�s citizen;S from cat�trophic forei� terrorist 
:i'tttack: C�ci&f here .is that the CIA'� pr-ogram is detennined.to be n�sary to obtain criti� 
intelligence to ward off catastrophic for_eign tertori.st attacks, and th!it ft is carefully .designed to . 
be safe and to impose ho more discomfort than is necessary 10 achieve that crucial objective, 

.'fundamental te state soyereignty. Just as the "Constitution [of.the United States] is not a suicide 
. .  pact," Kenn� v. Mendoia-Martinez, 3 74 U.S. 144, 1 59 (196.3); so also the vague and general 

te'nns.of Common Article-·3 should riot be lightly interpreted to deprive.the United States of the 
· means to protect its citliens from_ terrorist attack · ·· . · 

' ' . . 
· This insight informs passages in the ICRC Commentaries ihat some have cited to suggest· 

�at the provisions of Common Article 3-to tµe �ent they are not precise and sp�ific--should 
.

. · 
· ·b� read to restrict state ·paity diseretion wnene:ver possible. ·The Commentaries indeed reoognize­

that, in some re8pects; adopting more 'detail� prohibitio� in Common Article 3 .would have 
been undesirabie l;>eCa.use the drafters of the Conventions could not ·anti�ipate the Jlleasur� that 
men of ill will woul� develop to avoid the.tenns of a more pr�ise Common Artjcle 3 : : . 
·��ever greatthe care �dertaken in dra,wmg up a list of all the various'fo� of ipflictioo, it . .. . ) :�: �i:;b��s�:�:s�� ��e :!!��=�=�0����== ��� :� :�i:�· . ·restrictive it becomes;_?' Pictet; ·m Co_mmeftt.cirtes, at 39 . .  It is no. doubt true tµerclbi:e that. 
Common Article 3 '·s general.:prohibitions do establish prin,ciples that preclude a range of. 
conduct, and. that they sbou_ld not by subjce;t to a techriiCS;l re1,1ding. that parses among condu�t. 

· . To the contracy, �e principles in 'Common· Article J .. are generally wordesl .. �� way that is . . 
· "flexible, and-at the same time precise,'> id., arid they call �pqn stafe parties �o evaluate proposed · 

. . . . \::onduct in a good faith in.a.nner, in � effort. to. make compati\>le both "the dictates of·hunµmiti.' 
. · . . : _ .: : · ' . " ,towards coµi�atants �th�. i-<IJieasures qf �� and repre8sion" �propi;il\le 'te :<ierending 

· ._ . · ' · one's people from inhu1ll;81le at:tacks in 'the anneQ.·eonflict at issue, .id.· at 205. We,, therefore. 
":: . . undertake such an inqufry tielow. . 

. . . ' 

. . ·: ·. 

· 

. . .  

• - • •  

• 

*-

-
. 

' •  . ' .  

.. . 

. ' , 

• ' • 
• 

• • > 

B . 
- . . . 

_ 
" These int�retive_ tQols inform our analysis �f.the'tliree r:eJ.evant terms und� Common · 

. �ct�· 3 :' paragr(lph -l(:ci)' s prolµ�on on "viol�ce io lif� and per:so� in va;ttculer 'mu�er o( all 

l 3031.5 · 
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. (6)(rr _ _ _ 

(b )(3) Nat$�cApt · :· ·iol.ispclu•r{ ___ 

. 
__

_ -=y1c1tan�1 
kinds, mutilation, ci:u.el treatment and torture"; paragraph l(c)'s.prohibition on .. outrages l!pon 

J personal dignity, in particular, humiliating and degrading treatment'.'; and CommouArticle ·3 's 
overarching requirement that eovered persons "be treated humanely."· Although it is first in the 
syn4P(: of �mmon Article 3,  we adqress the general humane treatment requirement last, as the 
question beco�es the extent of ai:Jy residual obligations imposed by this requirement that are ncit 

· addressed by· the four specific examples of inhumane treatment prohibited in paragraphs 1 ( aH d). 
. 

. 

•

' 

. 

1. .
.

. . 
· .·Against thos� perso� protected by Common Articl� 3, the United States is obligated not 
to undertake "violence to life and person, in particular murder of all kinds, cruel treatment and . 
torture.'; · GPW Art'. � l(a). 

· 
P�agraph l(a) raises two relevant questions: Will the CIA · 

· 

program, s W!� of the six. proposed techniques in�t Common Article 3 's general requirement to 
avo�d "violence to life and person," and will their use involve either of1he potentially relevant . 

· e�ples of «violeo.ce to life and person,, denoted in- p-aragraph I ( a}7-torture and cruel 
ireatrnent? · 

· · · · 
· 

a. 

. . . · .Th� proposed techniques . do not implicate Common Article 3 's gener;tl prohibition on 
· ·"violence to life and person." ·nictionaries 'defirie ihe tenn '\'iolence .. ' � "the �xertion of \ 

) ·  
·' 

.. physical force so � to inj�re or abuse."· · Webster's Third Jnt'lDiation{ll)' at 2554. The · · 
�urrounding text and structure of paragraph l (a) m,ake clear that "violence to life and .person'� 
does.not encompruis every use of force or every physical. injury. I�ead, Common Article 3 
provides.specific examples of severe conduct rove.red by that term-murder, mutilation, tortur€'., 
and cru�l tr�tment. AB indicated by the words -�'in panicular," tips list is not ��ve. 
Nevertheless, these.sUrrounding terms strongly suggest that paragraph l(a) is directed Q.t ·only · 

serious acts of physical violence. Cf. Dole v._ Unlted Skwlworkers of Am:, 494 U.'S. ·26, 36 (1999.) 

·

. 

· . \'.The traditi-O�al·canon ofcpnstructio� n(JSCitur a sqciis, d)� that Words ·grouped in a list · . · 

Should b� given related meaning."). . · · · · : · · 

. 
. 

' . 

\ 

. 

. 

. 
.".' ." 

· 

. · 
·. .· · .

_ .  : This reading is supported by the.JCRC Comm�ies, �hlch expiahi that the p�ohibitions 
' 

' . '·' : . ·· in ·paragraph l(a) �concern. aCt:s which world public.opinion finds particularly ievol�acts· . . W.bic� were .committed frequently durlnS the Seeond World War.." . ��ctet� m Commentaries� . . . . ' ' 

· · at 39. International tribunals and ottier bpdi�s s�milady have focused .on -seriou� �d intentiolial 
· .. : · . · 

· 

· . . · inStances ofphysi� force: At the ·same tim:e;-ttiese bridies have ha4 difficuity i9e�\ify.ing �y · 
·
. :

. . 
. . · �iduaJ .content to the tenn "violence to life and j>eJ11on•• beyond the four sp�ific.examples of 

· ·prohibited violence that Common Article 3 ·enumeiaieS: The ICC's Elements of Crimes does' 1>ot 
.

.. idefine "violence to life or person'' -as an qffense . .sepai:ate.from the four. specifi�·examples. The . . : · tCTY similarly has sµggested f!iat the. form may. not .�ve diseemable ·.content ap� frrim its four 
.

' 
. ·.: . .·�· . " }pecified·�mponents .. The t#bunw ��a:lly ·h�d that ·�elence.to life· or pers�n·� is �ae6:11� by · 

· 

· 

. the·acciimtilation efthe elemerns.oftlie.speOific o�·of'murd�, mutil�ion, cruel treatment, 
. .... . . . 

. .. .. .and 'torture,.,. and declfued to. define -other si.ifficietif oonditions fur the o�ilse.: Prosecutor v. . 
.. ' >  · · . . " · . ' . ., -B�kic, �-9� 14-T, 1f .i-�2 .(.frial C�er). · ·Iii-.�er: �rs, _the .tnounal i>:ut ·a finer point on the . .. . . . " matter; .at·l� for.purposeS of iniposing Crlln.iJial.:J�cti�. ·th�� eoµld ·not identify a . .. . . . ·: r�.iduai co�ent to the tenn "violence -to life 8.nci person'-' and diSmissed c�ges that-the . 

. 
. 

:;·. :·:.�l&w1):; '.:.- - · :-.: · - - - - �- = · · · - ----
.
. : __ __ _  .-_ _ ;_; _ -st;�-&�[· ···------· -· .::_:_ _ _: · ]�1 · . 

- · · · (bH3)· NatSecAct . , . ·. · . . . 

-

-

----

-

-

-

-

-

-

-

-

.
. 

-

· 

. 
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. .

.
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,. 

' '  ) 

. . ' 

ff
-

•
•

• ._ 
... 

'- • · - ... ... 

. -];-cw-i#snvT[==:::�===�· 
. defendant had eng�� in '>'iolence to life or person" that �� not constitute tprtUre, cruel 

freatinent,.murder, or mutilation. See Prosecutor v. Vasiljevic> Trial Chamber, iJ1 194'-205 
(2003). · Eveii°}Vhen prosecutors attempted to proffer elements of the "violence to life �d 
person" violation as a freestanding·offense, they argued that the offense required the impo�ition · 

of«serio.us physiC<!l paiD. 'or suffering," :which would make it duplicative of the prohibition on 
''.ciu�hr.eatment." Id. -

· 

·. : We conch�de that the propos� CIA teclullqu�s are c0nsistent with Common .AJ:ticle J 's 
. prot�ibition on "violence to life an<i person.'' Al: we explaine<i'aboye; Congress strictly · 

prohioited several serious forms of Yiole!}ce to life and person, ancl the techniques do not involve 
�ny of these. The ICRC C9mmentaries have suggested that "performing·biofo�caI. experim�ntsn ·  

. . ;.vould be a type of "violence to life and person'". that, although no� ex{>licitly listed· � an 
· 

: example, is also prohib�ted by par.agraph,l(a). See, e.g., Pictet, .DI Cemmt:ntarfes; at 39: The 
· 

"CIA techniqu�� d.o not invoJv.e biologi� �riments, and indeed the War Crimes Act · 
· · 

absolutely prohjbits·.th�m. · See ·�8 U.S.<:;. §.244l(d)(I)(C). · '\y.hether or not those grave breach 
·9ffenses e,xhaust the s�pe of"�oleQce'to life and persop" prohibited by Com.mqn Article 3, we 
are confident that"'violence to life and person" refers to acts.of violence serious enough tp be 
.. coiisidered.co'mparable to ·the four examples listed in Comme>n Article 3_;._murder, ' mutilation, 

. · . : -torture, and cruel treatment.' T\le crA.tec.hnique8 do no� involve the _applfoatio� o(phyi;ical·force 
· . . rising to this'staii.dard. While.the CIA.does' on ocCa.sion employ limited physical co'ntact; the . 

:·�slaps" and ."ho ids�· that ·cqmpds� the cIA' s proposed {;qrrective te<?hniques are carefully limited , . in frequenCY,.· an� �ensity an� �bject �o important safeguaids to avoid-·the. imposition �f . · . 
· . 

significant pain. They are designed to gain the attention of the.detainee; they do not constitute 
the type'ofserleus phys�cal'force that-is implicated by paragraph l(a}. : 

· 

. 

. 
. 

. . .. 

' . 

. · ' ' b. . . 
. . · . . : ·The' CIA in�gati<;>n practices also d� not mvplve·any·ofihe fo� mo�e specific forms of''violence·to life or person,. expressly prohi�ited by paragraph l(a.),. They obViously do. not 

invo'l'�e murder or mutilation. Nor,' as we have· explain� do they involye torture .. See Section · 
· o o . - .  d 44 · · 

· 

• · ' · 2�il . .'J'llf!�n an �� � 14.. · . 

· 

· 

· 

. . _  
.
. 

. · , : . : . . . . . . 
.. . . ', 

. . . . 
. . 

· 

· · ' · .· " · . : .  · � In  �OP.�and theSectiQTf 2340 Op1!fio� ·� � �nclud�.� ��-� 
. : �ques in question would nOt vioWe ·the federal.probibitiOo .on·torture in 18 U.S.C. § 2340M»fOA Of the 

· 

:- ' · · · : p�itionw?.torture�tbe war crimes.Act.� 1s·u.s.c.'.§ i.<t4l(d)(l)(A.>. Bothofthoseo,re�i,equUe.as·an . . . ; . :' . . element the imposition�of seme physical of mental� Or SOffering. which is-oopS:i.sf.oot with �onal �cc 
._ · · · as reflected bi ��le l·o{.th,e Conventiqn Against Tonureand1lie"ICC'sdeftniti�n 9fC9mm��e 3'� · 
. . . proln1Jition qn torture. $e� Donoann, E,leinentf of� al �01 (�'tJic clement Of i�ctil$ .. SCNcre·P,bysical . 

· · · · or memaI pain or� fot.Wrtuie under O»nmon Aitiac 3). The War Crimes.Act and Qie fCdcial prohibition 
· : . on·toriure �·dcfilio '"swere.m� pain �r wfferllig, ".and:this more sj>ecifi� deiiniti� does not� .the · · ' " · , . .text_ofth� c.ATorinthe�ine Statute;  Jnsread, �c squr�"ofthis d��on is an.�ofthe '(!Dited 

· 

· 
· 

• 

• � ·1 States'toits'µidB.Cation'Ofthe qA.T. iS'u·136 �Ree. 36,198(19?0). Tortuie.iS notfo.rther.�edb:l.Common' · · · .  · .. .::Amcie3;and. the Vnited �.�.notCl,tUi.anundersianaing to·that instmdl� tllaithe more detailed· · 
• : . · · : .: cxptanation of"scwte:Q:l1'Dtal� olsuffedng"' is cast·iis·an "'undemandhlg"ofthc wideltaocepted d6:6nitlon of • · · · ·: · · � ':ratlier than as a 'i:eservation, reflects' the· poSltion of the United States that f.lns inoiC dei.ailed 'ddinitio1r of -

· '. . . . "·' . torf:¥ie is ·�ent With inietnationat-praiticC. as ren� .. .u.;·Afticte i ·<if the CAT, a:� not have been� .�).: . . :: �.areSerVation; A�e:�::w��.-:i9� F.3d l2J,}43 n.�0.(3d Cit. '2�S)�:tee-�:Vi��o�:the� . 

. <6>6S'"-"-" - · "" :�--:�-.' · .' ... ;.- -�--.. - -. . .  :: _ _ ._ __ _ _  ;� 819•.r . "-�: 

_

______ : _ _  .

. 

---- ---�,Miisnu" · " . ·: - · 
· · . . .

. 
. 1 

(b){;�) .N�tSe��¢t · . . : . . : ' . .
. . : ' · · . .  : 
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The remaining specifically prohibited form· of "violence to life or person" in Common 
Article 3 is ."cruel treatment." Dictionaries define H.cruel" primarily by reference to conduct that _ imposes pain wantonly, that is. for 'the sake of imposing pain. Webster 's ·Third Int. 'l Dietionary at 546 ('disposed to inflict .pain, especially in a wanton, insensate, or vfodiciive manner"). If the 

. purpose behind treatlllent descrihed a.S «�ruel" is put a.Side, common usage would at least requ,ire 
the treatment to .be "severe" or ·�extremely pain�l. "· Id Of eourse, .we are not called upon here . 

. 'to evaluate.'tt>.e term "cruel tr�tment" standing alone. Iii Common Article 3 ,  the prohibitien qn . "cruel treatment" is placed Qetween ·bans_ on extreinely severe ajid depraved acts of violence-: . 
murder, mutilation; and ·torture . . . The serious nature df this list undersoores that these terms, · 

. : including crueJ treatment, ·share a common bond in referring to conduct that is paitlrulatly . . 

.. aggrav�ted �d depr-av�. Se� S.D. Wan-en Co. v.:Maine.Jfd, of Envir:onmental Protection, 126 
. .  �- Ct. l843, 18�9:.50 �2006) (the nosci'tur a s0ciis canon "is no help absent some sort of · . 

. gathering with-a common .feature .to extrapolate"r In addition, Common Article J. lists "cruel · 

treatment" as a form of"violence .to life and person," suggesting that the t�rm involves some . 
elemen� of physical force. · 

. . . 
· 

. 
. 

. 
. International tribunat

.
s �nd other bodies have addr�sed Co�on Article 3 's prohlbition 

. on "cruel treatmenf' at length. For purposes of the Rome Statute �Stab�ishing the International 
. CriminaJ Court. the'U.N. preparatory commissiqn· defined "c1:ue( treatm�nt'1 u,nder Common 

Miele 3. to require "severe physical or mental paiti·Qr suffedng." Dorfuann; Elements of Crimes 
.at_397� The committee explained that it viewed· "cruel treatment" as iridistin�shable from .th� 
. ''inhtl.Plan treatment" that constitiites a grave brea,ch of the Geneva Conventions. See id. at 398; ·see a4o GPW. Art. 1.30 (li�ting "tqrture ·or inhu� treatment" as a grave breach· of the. Geneva · . 
·Conventions). This. view apparently. &loo wmi embraced ·by Congress when it e8tablished the 
offense of "eruel and inhuman treatment" in the War Crim�s Act as part ofits effort to 

· 

�nalize the.graye breaches of Common Article 3. Sef1 ts U.S:C'. § 244l(d)(l)(B); see aJs0 . 
. MCA §. 6(8.)(2): Construing "cruel trea�eQt" te b_e coterminoQs wifh the grave breach.of 

· "inhuman· t:r:eatinent� further underscores the se\letity 'of the conduct prohibi�. by paragraph 
: .i(a). . · · 

· · · 

· 

· 

.. : : . · : -
. · ·. 

· 

. 

. ' 
. 

. 
.
. 

· · · .:. � Ali��� q>mmon �cle 3�s pro�-�ition on "cruel�en�" wi� the �ve br�cli of .· 
. - ."fuhutrui,n treatment" -also demonstrates its.close linkage to "to�." ·See·GPW ¥t. 130 (stating . . . . ···)ba.t""to�e or i� 'treiitment� incfodi�g biologic81 �xperiments," ·45 a grave �r�cli·ofthe· . . ..:eo�venti�n.S) ( eniphasis·add�) . .  This rel�tjonshjp was �cial. fo($e ICr,Y in· defining.th� 
'�em.ents of.."crilel treatm.eµt" Un.der Common Article 3 . . The tribunal exj>lainect tha.t cruel ·, � . 
·treatment «is' eqwvalent tp the offense. of inhuman treanneut in ilie fr��ork of .the grave· . . 
breaches provision of the .Ge�eva·Conventions" !l-Dd·tbat both teip.-ts perform the task ofb�g · 

· · .�!treatment that doe� not tneet the·purposive requirement for the Qffen�e-ef t9rture in common . 
: : · . '··article.'3 :'" Pr0se'cutor v. Delalic,. Case No. lT�96:21-T; if S42(Trial Chamb& L 199�). Th� '. 
'. : ... '. .internatforuil Criminal CoOrt Stopped· �· achieving this'eti.d.," �fining the offense of"cruel . .. · 

. .  :. 

�. . . . . . . . �· . ' . . 
. " · . : . .  ·:orl)caties Art. 2.-�(d)(a-�on "pwport5 to excb��(jr !O moclitr�.1e8aJ. dct. ���ons �� · : . : . . . . . '•treaty iD.thCir application to-that State"). Th.ere is no reason tO revi,sit that long-standfug position � � regard 

· :  ; .. _ .. :. · · : ,. to tm:tJ.lli; CommonMf�e.3 �.no�ter�ligatl�n on.theUJJited:States tban: � the �t. and�.: : . .  
. . . . <:ondtict eo�� With thetwcffe.detal statutory.pro.hl1>iti� on tomire 81.so.satis(ies Comnion Article J's · . ;.� · · " . ·< .
.
. �) . : · '_pi-olu."bition on)o� � ��-��cts-�o�:of � ��Ji�·�c:te.t� ... 

.
... 

·

. . '. · � . . · · · _ .': .1: .�::". -_: � . •

. 

' :·�: ·(t>Y<h·' ... . · · · · · - · · - - .. :�. . .  . 
· 

. 
: · 

... :___ 
· 

. 

· 
. . · 

·· 

· 

' . . .. . · ·· ..... . . · 
� :.:· �. · (b).�3) -�aIB��A�t . . : - - · - ---� 
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. · · . .  
. •  

* • •  

. .  
· 

. .  

' . ..

·

. 1 ·  . .  

· ·treattnept" under -Commo� Article 3 identically to that. of tortur� except �emoviirg the 
· requirement that "severe physical or mental pain or �ffe1;iJ1g" be impos�d for the purpose of' 

· .  "obtaining information or a. confession, punishment, intimidation or coercfon or.for any reason 
based on discrimination of ariy kind." Donnann, Elements of Crimes, at 397, 401 .  the ICTY .. went further, suggesting that lhete may. b� anether difference from.tortur�at cru�l treatment · ·is directea at "treatment which d�ltberately taus� serious.mental .or physical suff�ng that falls sho�. of the severe mental or phy.sical suffering required for i:he offerice of tom.ire." Dela�ic, · 
1J 542. 

. 

In the War Crimes Act, Co�gress, like.the ICTY, adopted a somewhat broader definition 
of'"cruel treatment," prohibiting the releviUit tonduct 110 matter the purpose 'and' defining a·tey�l 
of "serious phY.sical or mental pain or suffering" that is less extreme than the "severe physical or 

· . m�ntal pain.or suffering" 'require;d for torture. ·In this way, C�ngress, s approach to :prohibiting 
· the l<cruel treatment'� barred by Comµlon Article 3 is Po:hsistent with t,he ·broader ofthe 

. : interpretation:s applieq by intematjonal .tribunals. 4s Congress, howev�r, provided. a specific 
· · · definition of both "serious physfoal pain or sufferi.ng1' a�d "serious mental paii:i or suffering." 

.The IC'.fY found it impossible to·defiil� further "serious physjCal pr mental pltjn or· stiffering" in 
advance and i11stead adopted a case-by-cMe approach for evaluating· whether th� pain or 

· 

. suffi?ing imposed .by past condu.ct was 'sUfficiently serious to satisfy the element::;. of "cruel 
treatment." 

·
Delalic, � �33. · This approach, however, was t;ailored to the ICTY'� task of applying 

. �ommon ;Arj:icJe 3 to. w�ol.ly past conduct. Congress in aril�nding. the War Crim<?s Act, by 
.C(in� was seeking to provide clear ruleS fox: the' conduCt Of �re ope{ations. Congress's 
.more �etaiied defi�tian of �seiioos physi°cal fl� or suffering .. and '"seik.:>us· mental pain Qr 
. suffering" cannot be said to contradict tlie requirements of Conimon Article 3. 

· 

. . . 

� 

. 

. . 
. We conclude,. with. Congress • .  that the "cruel tteatm�nf' tenn 'in Common Article 3 is :;sa�Sfi� by· compli&.nce with tlie War Crimes Aet. AJ1 we have explhlned aj:>Qve, the CIA : 
· · �echniques iµ-e coµ.sistent )"itli Ctms;ress's p�ohibitiol\ on "cr;:uel ·and i'nhu�an treatment'� in the 
; War Crimes Act. see suprq at 14..;24, and thus do not violate Common Article.3's prohibition on 

�·crueltr-erit." . 

· · · 
..

. 
· . · · . · · 

' 2: .  
. ' 

: · . : . ." . . : · :: : 
·�8nlgraph· l(c) qf:ci>��� Article ;J �r�hibits �ou •. u�n .. pe�s��al·di�t}r;�. 

· ·.. " . · .J>�tfoular, ·humiJi� and· degrading �cnt .. pf th!; terms in CoDlD;lon Article 3 with 
· . ··. ·uncertain ·Ol�S. the impr�sioo· inheterit, i.n. paragraph � ( c) WaS·tlle cau�e Of gtealem concern . . . 

. . 
\ . .. · 

· among leaders of.Ute Executive.and �slaf:i:-te Br�olies.' See·iupra:at· 53:54 {citing statements 
: · 

. : .. · · by the Presi�ent:atid S�?r McCain). · . . . . 

.
. 

•' 

. 
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. . . 
. . )Jespite the genera] nature.9fits language, there are several indications that 

· par�graph l(c) was in�ended to r�� to particularly serious conduct The tenn "humiliating and · 
degrading treatment" does. not stand alone. Instead, the term is a· specific tjpe or subset of the 

. somewhat clearer prohibition on "outrages upon per5onal dignity.'' This structure d�isbes_. 
: Coinmon Article 3· from: other international treaties 'that indu�e freestanding prohtbitions on 
. �'.degr.adj'ng treatment," untethered.to any reqtiir.ement.tµat such treatment @ristitute an "outrage 

. ·· . ·upon personal dignify.,, Compare "CAT Art. 16
. 
(prohibiting "cruel, inhuman or degrading . 

· 

·

. . � . · treatment or punishment which does·riot amount totortilre") with Euro� Convention on · 
· · "Human Rights Article 3 (4�o one shall be subjected t� tortui:e or �o inhuman or degrading 

treatment or punishment."). Thus, par&graph l(c} does not bar '�humiliating an:d degrading 
treatnient'.' in ihe abstract; instecld, it prohib_its �'humiliating and degta�Hng tr�ent" that rises to 

· 

· 

· the level of an "outiAAe upon personal dignity.'' This interpretation has· been broadly accepted by 
inte�nationa1 tribunals and <{Ommittees, as it haS been adopted both by the ICC Preparatory 

_· :Committee ·and the ICTY . .See D.Orrilann, Element$ of Crimes, at 3 14 (satjng, as an element-of 
'. 'the IC9 offen$e CQrresponding to paragraph l(c) of-Common Articte 3, that .. the severity of the 

. · : humilfation; degradation or other violatipn was' of such degree as to-be generally recognized as 
:·an· outrage upon personal djgnjty");. PrQsecutor v. Aleksovski, Case·No. IT -95� 1411 at � �6 (Trial 
.Chamber I 1999) (requirif!g _that the eonduct rise �o the-level of an outrage upon personal 

;di�ity). . 

The term "'outrage" implies a relatively flagrant or heinous form of ill-treatment. . 
Dlcti�naries define ."ou�ge" as udescrib[ing] whatever is soJlagrruitly_bad that one's sense of . 
"decency or <me'.s power to·suffer or tolerate is violated". and:list "monstrous, heinous, [and] 

. . . ) 
. 

· 

· · ·. atroc'fous!' a8 �ynonyms .of "outrageous." Webster '$ Thirfl. Jnt 'l Dictionary at 1603 . . In this way, 
.the tenn "outrage" appeals to the common sense standard of a reaso�able pel'$on's assessing 

. . . . .eon�uct w;ider all the cir�uqistances. And the judgment that term �s is not a mere opinion that 
. ,  · the·beha'V;ior should·liave been different..:_to be an outrage, a'reasonablepei:son must assess the . 

· 

.
.

. . . conduct·as beyond all reasonable b6unds of decency . .  This' reaction is.not to leave room for . 
. -

. . " ,.: �ef?ate, as the term is dir�ted at "the few essential rules of humaruty which 'all civf.lised nations 
- . . . . -censider as .valid everywhere and uru:kr. all circumstances and a.s being ab'ove and outside war . -; ·, · . · 'itself/: Pictet, m Conpnentari�s. _at'32 (ei:nphftses added):· Accordingly, in �plying the "outrage 
»:: '_ . : . . upon personal digµity»':temi, the rcT-Y"has recogDized that .it does.not.provide many cieilr . . . 

·: · . · . �d�s.in· .advanee. but thal it is C?nfined to �ely-seticius.inisco�uct: . ""An outrage upcin. 
. . . . 

,:_ . per8onal dignity within Article.3 . . .  is.a Species of�uma,n �ent that -i� depl<:J!'able, . .  
" · · · . .. . �oning mor�.seri�s Sriffering thah.-moit Jlrohibi(ed:actsWithin; the genits.'! AleksOl!sf#. at 

"· · -. " ·1 54  (eri:tphasis'added). · 
· · 

- . 

. . . . . 
. .. 

· -· · : The ICRC Commentdries on the Geneva Conventio�· underscore the severity of th� 
: · -misconduct' J}aragntph · l(c) addresses. See P.icitet, ·Ill Commentaries, at �9 (linking paragraph . . : l{c) to the prolu'bitions· on torture;' cruel treatln.e.n{. murder, ·�d umtilation in paragraph l{a) and ; 

. . 
. . . ; . : . ·t'.XJ>laining .tj:iat both paragraplis "�n� acts'_ which world opinio!l' fiilds, �Ct,1.larly r�lting- . . : 
.: :_· . . .

__ 
'. · " ·aGt4 whlcl_>.·w�e committ� frequently Clqring ihe Second World Waw') . . The ICTY Similarly . .  

. · . . .. loolc;.s to a severe reaction from a. reasoqable·persmi �rnit,iing th��tality of the. circumstances. . . 
· ::: ·/ . . . - .. - -See .A.i�ksavski4� at � 55-56.:(to �olate p�ph 1'( c), the humiliation: and degradati9� must �e . .. ' '. . 

· 

· · - . · �si; intense !}iat the r�nabl� persoQ-\\'.ould lfo.-outraged�). ··An examination· of purpose also . · - .. . . · 
. ,,._,J .. · · _inf9rpis paragraph l(c)'s foou_s OJ;I. "huliiiliatitig ind .. aegmding treat.men�" � rises -to llie .l�yel tif' · 

:· · <b)i;f u u : u . :u . 'fQf lililiwc{ _ • 

. 

�· _:=1--�H • · . . · 
. . Ul03�0 \ . (�!(3) NatSe�Act \, . . -

· ._. _

. . . � .  �· · · . . 

· 
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an .. outrage upon P.ersonal d.ignity." The.same internati�nal tribunal has.ex.plained that · 

· paragraph l(c) requires an inquiry not only into whether the conduct is objectively outrageous, 
but also·into whether the purpo�e of the conduct is purely to humiliate· arid degrade in a . 

. contemptuous and·outrageous manner. Thus, ·the ICTY has loo�ed to the intent of the accused­
. · · it is. not en�ugh fnat a person feel "humiliated,!' rather the cqnduct !JlUSt be "animated by 

· 

· 

· ·" c6ntempt fpr the-hl.iman dignity 9f another; per.son
.
" J�· at �  56 (emphasis added). For �e.' ·  

· .. · Yugeslavia qib1,1nal,' paragraph l(c) captures a eoncept of wanton disregard for humanity, of 
· recklessness, or of a wish to humiliate or to degrade fo_r its own sake. · · 

. This inquiry into a reaso�able person•:s ev.alu�tion of context, purpose, and intent witl1 
regard to the treatment of detainees iS familiar �o Uriit�d States law. In the context of per8ons not 
·convicted of �Y ·crime, but nonetheless 4etained by t)1.e Gov�mment, this same inquiry �s · 
'demanded by the DTA, and the Fifth Amendment standard that it incorporates. As we have 
e'xplained above, theDTA prohibits tr�ent, and interroS,atlon

. 

techniques, that "shock the 
C?DS�ience:" Rochin.v. _Cqlifomia. '342 U.S. �65� 171 (19.52); see also County of Sacram,ento v. 

.. 'f;ewis,. 523 U.S. 833, 846{1998) ("To this end,. for half a century now we have spoken of the · 

· 

cogniZa.ble level of.executive abuse of power as that which'.shocks the conscience."}; Much like 
. ·the' test contemplated by

' the term -'•o�trage, .. ttie "shbcks �e oonscien�ejj _teSt looks. to how a . 
reason�ble.person would view the col).duct "with�n the fall context in w_hich it occurred" LeWis, 
523 l,T.S at �49 (emp�asis added); see id (reqWrlug "an exa�t.anaiysis of·circumstance�'); ·'Wilkins. 
v. May. ·g72 F.2d 190� 1 �5 {7tli �ir. 1989) (With regard to pre-c:Onviction treatment, the test is 
whether th�e was ••filisconduct that a rea8onable person would fimf so beyond the norm of : 
pr.opei police procedure as.to -shook the conscience."): Indeed, our courts in applying the · 

I . substaµtiv�·due proeess standard have asked 'whether th.e behavior of the government officer' is 
. .  " . . ' . 'so ·egregious, so'butrageous, thatjt may fairly be said.to .shock the eontetQ,poriuy cons�ience.!' 

· L.e�:r. 523 U.S. at 848 n.8 (en:ipha$is added).: Because a.reasonable person W:Ot:lld loolc io the 
· . ". r.ePson·or justification for the .�nduct, the "sh�cks the.conscience" test under the D'I,' A also 

. . conte1:11J>l8tcs:such an inquiry. Id at 846 (askiJ18 whether the conduct am�unts lo the "exercise of. . . · · ::power Without ·any reasoo��e justification in the seivice ofa legitiQ"tate governmental 
. 

· 
· · 

. 

· .:. objeCtive"). · · .. . 

. 

· · . · . . .. . . : . . 

· , . · · ,. . . 
·"� . . 

� 

·: . :. : : · · .
' >: , . : · .For �� r�ns, � oonclude·that tbe t� ."outrages: upon p�rs.o� dignity" jµvites, n�.  

:: .. : · : fc;>rbids, ab �ciuhy into the justification for.governmental conduct, as the terw !38llS for the · · 
·;: .� . . . " . : <;>u�geousness of the c0nduct.to .t>e evabµrted in the.� a reasoruible·pers,wi-'would. To.be, · · �. . 
·.. .. : " · " . · 

.'sure •. th�. �ext·9f Coninion Article 3 iritroduces � sj>ecific.ptOhibitions, in�luding its refei:ence tO · 

: · . 
: " ·.". · .. . 

: ·:·'.!.'outrage$ ·upon perso� �.".by ·n;w.Ddati:ng th&t �c� ·�s "are �d .shall remaif.} prohibited ._ · . .. : . · 
· : · . · 

· 

at any time ar.ul in any p'lo.ce what&oelier."� ·This tex:i: coutd be read t.b.disapprove..-any evaluation · 
. . . : . ;· · · · .of cµ-�stanee. or the <:OJ:¥lidenttions· behi,lld pr ju�catj9ns �or ·speeifically prohibited eonduct. 

" �- . : _ 

.

.

.

. : . :see, ·e:g., .Pici:et, IV Commentaries, at·39. r:·That i$'the method folloWed iri the Convention wben . .  
. ' .  •,  . ' . 

. 

· 

lt'praclaims fe'Q,{ abooiute prohl1>iiions: .  Th� 'Wijrding adopted Could. not� more' definite . . .  " . .  'NQ . .  
. 

.. 
'
.,:

. 

·
. . 

.. .' . pd8s1ble: Joophol� is left;·_ther� can· bd no eccus� �o. ait�u8;ting ciraiinsqm�:'�). :. . . 
,'�\ 

• 
+": ' ' 

• 

1 
.

• 

• 

+ o  
• 
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' ' ' � .. ,• .�',. : : ' • 
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• 

• 

'

• 
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I 
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' 

� .'�·� .;
· 

· 

:· : . , .. 
· .. :' .. N�ele.�, thi�.iiih'.OdtiCtocy te)f1:doe8'riot for�o�-�nsicferatiQi1ofjustifications.mid· · .. ".: � , . . ,' "' .:" . � .. ooilte.xfin deieimining \Vhether. a pafticwar: a4 itsclf would·oonSfifute· an oUtrage Under the" . . . . 

':' 

" · · :  " � · .: .: -tteat,Y. jhis-�cl�iQti js�pp�rted by·o�er �s in �nimo�.Articl�J. )l:o.r�le, : - . . .  · ,. _ . , 
· 

J .. ,:)_: 
.

_ . . -. c?�Q_n �r�e.3 pro�l)its ."m�er.,".bu��\lrdt?fbY defiriitiaq is p�t:minp�y aQy··�cide;.but ·· -.. · 

tb)\1 ) <"----,-·.,-, . - - :.... . . ... . . . . . . .... .  : . . . . . . :. . . . ' .. . . 
. . . . . 

·<p)��) -�ats��Aci . . , . .. ::·.· - : ··:.·.- :<-.. -�.--.. ---.- .. -.. --J�i�f · . .  · . 
,

.
· 

. .  

:. · 
. .. . 

· . "· . . .  :.6d . . . . , . l 0.0.3:2 1 
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•

,
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. 
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ki11inS without lawful justification. Common Article 3 may not perinit a "nilirder" to be 
justified, but -.i::ommitting a homicide· in self-def�e simply would not constitute a "murder." 

· SimHa{ly, the 'tenn "outrage" seekS to identify conduct that would be universally. consid�red 
beyond

. 
the_ bounds of decency, as tran5eending "the few essentjal rul�s ·of humanity which alJ 

· civilised nation.s eonsider .as valid everywhere &nd under all circumstan�es." Picte� m 
-C.ommentdries, �t 32. · An· appi�ach that foreclose<l consideration of puqjos� throughout . 
. Common Arti�Ie 3. cannot be squar�d with the ICRC Commentaries in ev.aluating �ether 

· conduct is hutjian�a req�irement of Common Article 3 ·that the .. ou�ge upon pe.t"Sonal 
· . 4i�ty".tem1 is �ex;pressly stated to advance. The humane .treattnent requireme�t is s�d to 

· pr.ohlbit "ai:iy a� of violence or intimidation, ·inspired not,. by military requirements or a 
· legitimate desire /or sequrity, but by a systematic scorn for human values.'.' Pictet, IV · 
c;o�mentaries, �t 204 (emphasis' added). 

. : 
. 

" . : . . . . 
. . . . . An evaluation. of circumsta�ce therefore is inheren�.i'n the plain' meaning ot'tbe term' 

· · · "outrage.'' -It is a co,ncept, following ielativelydear·prohibitions on particularly grave acts, that 
·

.

. :-tums to th.eobjectiye Judgment of reasoruible people and pr6scrlbes .conduet"that is ·so vile as to 
. · be u�versally·conde�ed under any stanpard of decencr.. Becauseit'relies on,-such cqm_mon 

judgment; the t¢nn "outrage'' mu sf evaluate conduct a8 reasonable· people do,., by weighing th� : · 

· 
: justi�catio� for that conduct. As the Supreme. Co� o_f Isr.� recentl)'. explained in applring. the 

-�'�Jes of intc::mationaJ Jaw�' to Isr�el'·s "fight against international tei:rorlsm," tlie pfii?.ciples o.fthe 
· .: . . ·. law ·of.war in _this con�ext "are not 'all ·or nothirig. ,,, . Public Committee Against Torture in Israel 

. v. Governmerit.oflsrael, HCJ 7_69./02, at 34 (Sup. :Ct. Israel,· Dec. 13, 200·6}. 
· 

.. 

r-

• 
• 

•
• 
• 

•

• 

:.�·,, .. ./ · · ·· . · That th� prohibition of ��outrages upon personal-�ii�ty"'Io9� behind poriduct for its 
. ju�ificat.ions illuminat� . .th� decisions ofthe.lCTY interpreting·tbis term.. For:example, in 

. : 

. . :1>.iose<:1ftor v. �<:rjlQC_ .. :IT ..96�23 8 (Appeals Chatn�er, June l,+, 2.0�2). the trib1,mal held that forcing 
· �-t� girl in detention to ��ce naked ·on a tµle was: an.'�o��e· upon :peI"Sonal dignity." f d 
. .. : if. 160. The8e facts in�lved clea1:1:y o�trageo4s CdriduCt undertaken for no piirpaseother than the 
, . ,.prurlent ·gratillcation of the .d�fendant -None.oftlie CI(\�-s·proposed tec�ques bears a passing . · - ;· . . r�mbl�ce t:o the p.nirient and outrageous·conduci at issile in.Kovac. . 

. . . 
, . 

' . • . • 

-
. .  • 

. • I • 

.

· /· :_. :  · : . :- - '. '  :. Th� prp�$ed t�hpi<tu�_als���·�;.� ��.��eous:��dUctd��ented: . . .  · · :· : · ... .-: at th_e �u .Gbraib' P,riso"n;in Iraq. ;�:General ·Antpnio·Taguba:J· official inv�igation· reported;· . . 
'.; : : • I "· • 

. �e d�n�s •at•:Abit .Gflrmb .. w�re. subjected to /'Sadisti.� �latant, l!nd' waiit.o.s;i crlininal .. abuses, � ' ·: ' 
_

. ·: : :. · . :  -,.'� · : se�·Ger_ieral. ¥to�o � _T�gub� Ari(cie:J 5-.§ l��i)n._ef ih� B0�_8'Afllf� !'o�;cy:Bn� . · . . · . · - .. · : .: , .  . 16 (Ma}' 4, 2�). (''TMt!ba ReP.C?Jf'): The reJl()rt cltarged �e ·o:ffen.di.qg :militarr p·ers9nnel witlr · · : : 

. . · · .  ·� .'.'fo��l>ly 
· 
ilrranging:c;letaµiees :iq 'vatjous sexµally· mc;plicit p�S;itjol).8 ·.for ph?ti>�hing"; .. forcing . · · · · naked male detamees to .w�.women�s imd�rwear!'; '!forcing groups of'.'ma.J.e 4etain�.to ·� . . . 

. .  . . . ,:_:maStiµbate.tbemse�ves.:while -being I?hoio&ny>hed and vi�eo�·; ���g·�ed inale . .  
····:. · .. 

. _  . ." .-:·detai� iii a pile-� then junipmg on them?';. ·�pos�tioniqg a naked detainee 90- a .. MR.B Box,. : 
.

-; . : . : 
· · ::-� .

.
. . 

: · >with 8_Siin.Qb�·On.Ji!s':ffeac4-.and attaehfug Wir'.es.to hls fingers,. to�, �d �S tp S�ulate elCcitjc: . .. . 
. : . .  

· . .. : :: -· ·. _ .;· .�drtiu-e:'_;-�]la� a 4og Cbaili or.st{tp arotiD.4.a·d�ee�s neqk an��haying:a·,�i(jaj_e �ldieq)�se · . . . ·. . . .  : 
:_; ·. _'., · ' ·.' _ -: : ·:,: for a_pi�.1rf;:aD;d ''.!J_Qd.QiajZing a��ee:wj.�_a:dieriµ�.light".an�r��P.S �-br<i�m Sti� "· Id . · · . , . . 
· .: · : · ". · : ·at' l.6:.-l 7.- .Th� ·Wab.t<>n. actS· w.ete iip4erWcen for:·abti�ve.and:ley.rd. f'Ull>OsCS·· .Tu.ey.bear no . : ·

. 

·· · ·: 
. . . · ': . :, · �:: ��eful;>l.m>:ci; :ei�r..�·putpose �r eff�.to .. any:i>��e·t�(ju� P,1-op<>.� 

. 

.fqr ��by the y(A. :_ 

· 

.. : : · · 
· - :  

.

. 
:·�·.  

" .-. �) : -.._ · . .-. ;'o/hether �P�Y�)ndiv�dtial_IY. or in oopibiJ;ta#on. . ,_. · . ·: · . 
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' The
. eont�St with Kovac and the acts at-abu �b goes some way to· highlighting the · 

conduct that paragraph I(cj does reach. As th� ICRC Commentaries have explain�, paragraph 
l (c) is directed at �·acts which world public opinion finds·revolting-acts Which were committed 

·frequently durifig the Secana World 'War.'! rictet, ill.Commentaries, at 39. World Wadl was 
typified by senseless acts of hatred, .and huOtil�ation or degradation,' for no r(:8.Scm other than to 
reinforce that the victims had been'vanquish0ed oi :�t they were viewed as inferior becaus� of their nationality or their religion. · Needlessly exposing prisoners to public curiosity is part of this 
dark history, see GPW Art. 13, and .commen�9rs cite as a paradigmatic-example of su�h . · . 
. eonduct the piu-ading of prisoners iii- public'. · Se.e DOrmami,.Elements of Crimes� at 323 '(refemng .. 

. . .. to the post-World.War Il proseeution ofMaezler for marching prisoners through the streets.of . 
. · 'Rome in � parade· emulating. the tradition of ancient. qiump_hal celebr�ons). In fi?Ptli� case, 

Australian authorities prosecuted.Japanese officers Y1ho.tied Sikh ptjsoners of war "to.Cl: post and' . ·beat them with .stick$ until they lost con&:iousn;ess.'.' · Trial of'Tdnaka Chui chi and Twl? Other8 
· . (1946), XI Law Reports of Trials ofWar Criminals: .United Nations War Cnmes Cotilmissions � . " . 62. 'In addition; they shaved "fhe-prison.ers'. beard$ and forced !hem to smpke cigarettes, in · · 

: · . ·

. : ' delib�te:denigration of the Sikhs' religious practices requiri�g faciafhair·and forbidding tQe 
. . .handlilig �tobacco, all as post hqc punishment for.Ininor infra�io�� of the rules of the prisQn 

ca.nip. Id. 

. . · .  

. 
.: . These acts were intended to hUinilfat��·-and nothing more-there was no .. sectiljcy 

. 
: . 

. : . j�fication, ·no carefu�ly ·mawn pf;m to ptot� :civilian. liv�s. These were part of a panopfy: of 
.atrocities ·in World War Il meant to �reduce �en 'to the state. of: anifnals;?' mer:.ely beciause "<>f;W.ho . 

� .

. ·· .they.were. · Sf!e· Pictet, Iµ Comm�niaries� at 627� these acts were undertake�· for wh9lly · 
· 

. 

. .., _/ .. . 
.

. prurie�t, huiqiliatirl�,. or.bigoted ends, mi� tht¢ featur� wa:s an: .inextricable p.a;t of what mad� . 

· : . : ' 
.. · ·them "outrageous . ..,, 7 . · . : . 

· 

. · . . . : . · . . . . •

' 
' 
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,, 

Yfith·th�e principles in mind, we turn to whether the proposed CIA t�hniques., are . 
consistent wi.th Common Article J ' s  prohibition on "outrages upon personal�dignity, in 
'particular, humiliating and degrading ·treatment." We already hav�.determined that the CIA 
.program does not "shock the c.onscience," or thereby violate long-standing principles of Unit� 

: StateS �aw founded. m,· the ;Fifth Amendment to our C�nstitutiriri and incorporai� .�to the DT A. 
Especially regarding 8'. lemi that, in' many �ys, 

·provides a protectiv:� buffe� ��nd the 
· ·co!Jlparatfvely specific p�ohihitions in.Common Article 3, it is appropriate for the. United States 

ta tum to its 9omestic legal tradition�to. provide .a familiar, disGernable standard for the inquiry �t para�h- l(c} retjµir�. · As we·eXplained aba-ve, �.e MCA ·refl�s a cpnsid�raj Juqgment . 
. by Congress. that the DT:A:tightly fits the requirements. of Comm.on A,rticle 3; and 1;his . . 
:congre8sional jµdgnient is impo11;�i. in d�ennining the ptoper interpretation of Common f\rticle 

·" . 
. .  

. �. � 

· 3 for the United States .. The DTA asks w�etbe(conduct "shoqks the c.ont-einporary oonscience," 
.it evalua�e8 the judgment of the reasonable persqn, an� it tracks the inquiry that �e :plain 

' . . . 

. -.meanmg of'�e term "outrages" inyit�s. ·Thus, our .c6�qlusion that the program -is ·consistent ·with 
.

. the DTA i�· a, �bstantial fa9to! in det�nhit·th{lt the program ·does not .inyolye
. 
"ou�es upon 

: pers9�al d1gpity'"under Conunon Article) ." , - · · · · · · 

· · But 'consistency With the .b'f A is not th�.only ·basis fo.r:·our conclusion. .In the limited 
· eontex:t at is�e here, the CIA progi-am' s ·narrow focus; and ·i� compliance with the careful . safeguards and 11.rniia:tiOns incorporated irito the program, ·provide adequate pr�on· against the 

. · �o-µtrage8'.up<>n i>m;sonal <jignity� p{ohj.bited. by Common Ar:ticl�· 3. Of partic,Olar importance .is 
that,'the interrogati01f techniques j.n the CIA progi'am are 'no( a standard for treating our eneniies 

' 

.whei:ever 'o/eJitld them, jncluding those· in mil� custody . .  Instead,-�� CIA pr9gram js' . }°"'· ·. n��l}°'targeted at a small numb�r of.the mo.st ·CWig�u.s aPd k;flowledgea)?l_e ofterr.oiists, .. ' 
. 

. 

· tho� whom the"CIA has reason to b�lieve ·harbor imnlinent plans to kill civilians tlu:'ougliout the. �rJd �·pthe�� possess· lnfo�ation of critlqtl_ intelligende v.��e·conceming the ieaders�j> or· . . ·a�tie8 o.f.al-Qae4a.· ·Foi:·those few, the.Uajted S�es·takes m�a8ures_to obtain what they lrnciw,_ . " . ' . . : . . . . ·.· . .. 
. 

•

. 

'
..... . . 

. " .. : dfgOity, rather thanllie intention of the State acior·or the� fur the actor's-c°onducl.' This �-��n . 
· . . . : 

' .-would oblistiMe a point of� ftom inteiDatlon8l �00, whitb:bas:lQOked to the iDtemion and pUrpose of' 
. . 

. 

· ��.e •. 3Ctat,. as � as  Oie con� rif �juStWCatio� (Ql'.�conduct: · 1n:811)'·� thc.�Qipg.hiStorical. · ·: 
· :: ·: . . '. . ���� ·:we.nt'.Cd .to � w� tlie �iict is mi� toileten'nine w� ft is an "outrage , : - , . 

.. . : �-� digi)ifj." Marehlng � Prisonm as a means OftilmspQrt.cfoes not evoke �  �reaction;.. . .. . 
·:- . . . · . .. : dsfug�11fe J.evel ofan."outt8ge;' a(the.�J.ess �Jdprl$0nmtoii� 01oan. 'Intbis 'Wii.y. � words  . .  · ' 

. .  ·: : · . :. · . '. �)>ci�nal dignity" �:be'readtq eoiµine-�h-l{c) toll� an-absolute I� oflll!n1shi1»lhlit. ,· . . .  .' . '. ': . . . : . �... . ·. � notwto�.-� whether an �ntto_"pers9nid � occms.dej>eudsto·Soriied.e8ceC'ou:�� .... . : . ' 
· . _ - ". . ::· · . -�ya hardship is�� ".'IJ>.i � � bcst�}is a:� on.� ilbitimY,�.waotOJ'.l. or die j>nnieilt . · . " .. ' · : 

-_" · -��g·!>f� prot� -l>y � Article 31'as well � insome�:.QDDCCCS$UY·Orcareless . ., .  · · · · . -
. .  · :.: . . . . · 

.

. �mt.evcnw�_the overarcillng�i;Sle�. AS we � bclow, th� pnnolples'cio riot· . .' » . .  
: . . : descnlj_e_the·�y·'113wn,and�C14.iQtem>ga�()n�ques'. · . " · . · · 

, . · · 
· .· 

.. 

. . : -�· : :> · :  ' _· '. ..... : .. � . . ·: : :�·�:��d-�tlithe��:;���·it.'���-�-�����-����o��t·�· . . . .... 
: ._ _ · · . .

. · � oftlie techniques in comtiiWltion. ·See. e.g ... A�ski,: 1·S1.-c.tJldec:d;.� seoousness of� act � its . 
.. . : » :  ·,_ : ... �-�·irlse clther.ffom.iho natme Ot't,he:aet:M'.fe·0r·�tb.C�Qh ofthC actor�a " -: · · . . . 
· · . : ·  . . ·.-.. .: · : · :•c:Oifi6��-���cts whi�t8k'en�.��d�ot��!lc;riine���·i1fof�cle l ·, , : .. . .  . ,. - ./ot:.the .

. 

&nmi·�ons.) . .  Webav.e conclud���cr� in.Combfuation \Wuld.not Vloljlfe the .. · :. · . . . ·:- .  
' ·.. .  . .. . . . . ' �nstitimo�·� uicltnpora#<fm �·i>TA.. &e� sipra.af 47� �-�-� �nciuc1ctiiat.�h' i{-qf.· .: : ' . ··· : 

".'. , · .;.��d--�ot.be_vi��·bJ.the�-used�ixidividrially�!n�bma1i� · · . " . .  · · . " · ." . ., .. � "·. · 
·

.
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. . 
but each.technique is limite� .to ·keep the detainee safe and· its application is circu�se�ibed by 
�ensive procedures and ·oversight. Those who imp_lement.thesetechniques are a smaU'number 

. C>f CIA profe$sionals trained ·in the teclµiiques" careful limits,· and every interrogation plan ·is . 
. approved by the Director of the CIA. . -_ . 

· 

· 

· · · 

. . . . In additioQ.· as we liave emphasized 1'irough<;>ut this' ��inion, the CIA's detailed . 
,:' . . procedures· and safeguards _provide im�J1ant protections ensunng �� none ·or the tech�q!les 

would· ri�e to .the level of an �utrage upon personal dignity. With regard to the.con.ective . 
tec.��es,-the �IA. bas assured �s that-th�y would not b¢ us� with an intensity,. or· a frequency,. 

:thafwould cause significant pby$ical pain oi: injury.' See Ale'ksov�ki. 1 57. With all the· · . . .. techtiiques, the:cIA would detemune in ·advance their suitability and. their safety wi� :respect to each individuat detainee', with the"assisiance of pfpf�sional medicai and psychologi_cal . . 
. 

. :. examinations_. Medieal peroonn�l further would monito.r1heir application: � -per$c;>�nel, . ' . � 

: .Qi�ll.!ding n:iedical ·professionals. would disc?ntinue. for .�pie; th� sleep deprivation tech�ique · 
. " if they. det� that the detainee was:or might be .suffeting _fr.om extreme phy�icRl d�sti-ess. : .. 

Each d�t�ee ma:y react differently to the �mbinatfon of enh�need. interrogau9n t-ecQniques to . 
.: . . . wh.ic� be is subjected. These' safeguard$.and indiyidualized aite1;1tioµ ·are cruciaft<? our . . 

. .· . conclU::sion that the combined-use of the techniques -would n�t violate Coinmon Article 3 .  See Silpra n.50. . . - . 
. . 

. . . . . 
. . . ... 

. . " . . 

. 
. . 

. '• . . 

. ' . . . 
. , : '  . . . . .. . . . . As such, thet�qµes. do .��� impli�e.tlre oore principles' of�e'p�hibitio�-.on . 

" · : · : _ccoutrage8 upoµ.perspnal :d�tj." A ·raoonable person; considering all tlie <;ircum�ces. would 
-:· .. · 

.. . �9.t c�.n�_ider �e c0�uct :� seri?u�� a;i-to he b_�on� the boun� of h�ni� ��ri�. f.be .. · · · 
· · )- · : 

: techniques �-not.fr4ended to hunuliate or'to. degrade; �ther, tht?Y �e carefully limited to the. ._ 
· · , · · . .  put]JoSe o.f obtainllig critical .iniellig�ce. They.do n0t _mariifestth�:''.se_O� _fot human valu�,. or . · 
.. 

.
· 

. reflect .conduct don�-,for the :Pm-P,0S� Dfl;nimµ.ia.tjng and d'egrading the cletain�e d8J¥ past of . 
\: . : . - _· .. · : Werl4 War II,: agajnSt which-p�ph I(c}was _set: As We �l.ain above1· .a-r�nable person . 
.. . __ . . . w-041-d .. consider the justificatien fu.r the condµet·and the .fuµ �ntext -.of tlie pi:otective .lil�res 

· ;.; · . . · plit i� pl�ce-by the' CIA · �ocordingly;tbe.ecµ-ef(il limits -On the.CIA.pf.9griun..the �oi focU8 
. 

.

·

. . p�the'pro� and the criti� puq>ose''that.tbe:prograni serves 8re·iiitPo�t¢0 the oonclusion .

_. 

· '. ": . .. . ·. thiit tho.six-tediniques do· not oonstfuit-e condµc(so · serlo\fS. as to;tie beyond tjie boun(l·s c!f-liwi11ur .. 
- �:::·- . ·: : ·. : ._

- -· :. : - -��·�Cf· : - : � . - , . . ::- _ » . " _ .: :· · · _ :;-.; _: i_- .:� . .
.

. . . :· , _  :: ·
·
._
-
, . . . :_ <: _ .. : . . 

_ . .  �·· .. ;. ,� . .. 
• 

•

• 1. • 

. . .- · . ..  " : • . .-· · -. · The CIA bis detennmed that'the'..iiit;errog8.tio1rtecliniques pi6posed ·here ·arethe.miriimum · .. .. ·:· _ · / · ' ·; - :��Uij<to m�-!UI.clte?tiV:e pr�fyr.�'.sina1l'�mti:i;r.Q�aiQ�� �pen¢v�·�.Th&t , ·: 
· ·: 

. 

· .. .: · . Jhe. CIA has -C9n1inoo Jtself_�o · shCli � 'JDiriimu� �otis·:Wit1Hhe_ dth�diµlltations the Pl\ ha;s . 
. . ; . ·· - . · . . ptaced'·on the pro� .does _not-r�ect the type of.wanton contempt·fu.r·h�ty� 8.trocities · 

· · �- - _-:: · . -. ·: .�mated bfi hatred for .. others.that ��e t:oJJllnitt-ed frequ�nt1:'Y.:4uritlg the_ Sec0�� World.Wm". · 

. · 

· = ... : ·
. : .and tl}at _"pub.lie opjni�_n fipds ·P.articutarly �o,tin�"'�at Vt!!d®.tlie prohibition on:-�outiages · .. .. . . · 

.

· " · up.on �rsopa!dignity" is aimed: 
.. �.Pictet, m Comme.ritar,i.e�i� 3�: : 

. 
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·:.� ·: ·. � ' .:· �· ::_ .. . '_, 
/. I�·" .. · ... : .- : :: : : : : ·=":���--th�:io;ir ��-�rQhlb���:in.CQ�op._¥._?i�:!: is a:g��-��em .' . 

.

' 
· .·· · . · - .

-... : :· . ' · : . · t'hafpetso� prot� t>y.Con:Qn'� Nncl� 3.· "sfJatl iJl �lcir�ces be�tfeated�umanely� : ·. ... __ : :'.'. 
: , ·-��.�/:" : . . . : _'with�u�·�y.:a�s�4i��o� f���ecl ��.face, -���;:·���n--Or.�� �:b�·�r ��� p� :-._ · ·:· " 

;;.:: .;;(6\t<i)H : :: . �, � · n  if���(' . . 
. 

·
·� . ; .

·
. . l 003�; <" · -.. " · · .- ·:: (t>)(;3) N�isecAGt" .; · .. -: · · .:. - _· . · · · · --------. --�·-- --

· · · 

.. 

. . : 
.

· . . . . . . . . 
. . - , . 

. :-. : : ' . . . . . ' . ... . . . •. . .69 : _- . . . . : · . ,

• 

' 

. - . . .. • . · •
.

.

. 

� .  * ' : .. 

. 

. 

• .  

. •. . 
• 

• � ... . ..... � 
•

• . .. . . . . . . . .. ·� . 
.. . . " . 

. 

·

..
. 

. . . . . . . . . . . . : . . 

. . 
: � ·  



Case 1:15-cv-09317-AKH   Document 53-19   Filed 10/17/16   Page 30 of 40

.· -(b)(1r··-- -

- - - . " ' -

-

- - ·

-

- - -

-

. . . . · . '  . (b)(3) NatSecAct · 
·- - - -

• .  ' 

' 

"

· 

· 

any other similar criteiia. "49 the text ma.ices clear that' its fo�r specific prohi�itions are · dif.ected 
� implem�nting the humane.treatment requirel!len(. See GPW Art. 3 :if. l (�o.llowing the· humane 
treatinent requir.eineilt with "[t]9 this end the following acts are and ·shall rerriain prohibited"). 
As We have.discu.ssed above, t4ose �pecific provisions desorlbe seripus-cqnduct, and the 

· sti:uci!Ji-� pf Common Article 3 ·suggests that conduct of a ·similar gravi�y woulq be required to 
constitute inhum1u1e �eatmen�. · · 

· The q�eStion b�mes w�� lf anything� fa required by ''-lniinane treatm�nt,. upder . · 
Comnion �cle ·3 ��t is no� capµire4 by �e ·specifiC? prohibitions � ·subpru::agraphs (a)-(q). We 

· ·can-disc�rn some content from references to "humane treatment" :in other parts of the· Geneva · 

Conventions. For.example,.other'provisions clo.sely link ·humane ireatment With the provision'o(. _ 

the basic neeessities essential to life. Afticle'.20 of.GPW m.andates·that the "evacuation of . · -� . 
· · . · . · · ·ptjsoners of war shall always be ejfeciea-�manely . .. . . "The bet8.ihlng P·ower shall supply :_prisopers of war w4o are being evacuated wjtli' sufficient foo� and-potable water: ari4 with-the 
: : · . neGess� clothing· and. m��cal atten�on.1' .S¢e -a!s0 GPW'Ait. -46. �is·thenie runs ·�ughoUt 

. · ·the Conventio� • . -arid !p:deed Gohimon Atti�le 3 it8elf req�ires a suoset:Qfsuph basic n�essitjes;. 
by piandatiitg that the '\Vounded:and sick shall be collected and car¢ for." GPW, Art: 3 � 2. . 

· · · · 

"Given these· references throughout the Conventions, humarie tr�efii under Coni.Iµon ·Article 3 
· 

. is 'reasonably read to._ require th�t detain� in .the _CIA pro gr� be ·provi:ded with. the b�si� . 
11ece8sities of Hfe-..:...food -and water, shelter from the elements4 protection from extremes. of heat 

· 
.

. . . ahd cold; .neeessafy -clothiiig, and· ess�tial. medtcitl .care, absent emergen�y ·G�CUms�ces . · 
. . ..' . : · beyond· the control .of th� United State$, · · 

· 
. · · · · · · " . : . . . . . 

. / -. . . . · :We -�defStimd -�Hfie ·CIA takes � to e�e �t �� dCtamee8 ��e th�se-basic 
· ''. · . .

. 

, 
· 

: . .  · n��siiies� 
. 
You have infonn�.us ·tliat·detainee!i in Ci.A c;u��dy"!!f� SllbJect to regul.iµ- physical 

. .  ·. : . an<l; psycholo�cal �onitbrllig by medi� p�raoruieJ and"receive �pro.p�e oiedical -and. d�ntai. . . . . .- · . · care, They are ·given ·adeq�ate fuod·:and as �µch �ater as they �riably please. CIA detentioq · . 
facilities.are.sanitary. 'Pie detainees teCeive o.ecesSar}' clothes' and are sheltered -from the· " · · 

elements. · · · · · · · · . . .. ·· · · · · . .. . . . . 
.
. ... . . _·· · ·.- :  .. , .·: : .. · , -�I<o�.-�.d���� d��-tri b�·withhrii�g·hl� ��e i�em�ce..··how��. ·the-

'
.
: ·
_: 

. . .-:' " ·· ·
. ·�IA piopo_sestO:·en8a8e. iii-0iie h.rt��oni��que--Oiewy ��pulatiQ�t \vould . ·: " ·; ... " . : . . . � ..-. . . . :, Sdjpst1fie·proVisi�n o�the� resou�. -.'.fh�-detaiit�'s'.mf?8ls-ate �e0WO�y_'su1>sti�ted �OJ;' a·.... . · . " 

: _ 

.. : ."-. . . .. : .. :.���d �qu�4 g!� � .. w�l� !ess a_ppe� tJllm �o�.�eals,:eiceeds.n�¥ti�n.r�uir�en�. :· :· . · ' . 
.. 

• • ;. • 

• 

• 
"�

· 
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• # • •  + 
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, • •  � " ... • • • · : : · :· .
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•• •• • • •  :· .: � · 
.

.. .
. . . . . . . .. . . . .. · • •  : �, 

•

.. � .. . :·.· . ' .. :: 
· ·· · . . . . �-1'.hls'bngdagc does not�.an·eCtJai��eni;;iDstead.'itProv;.dcs'diat th�:suSpect. 
· · /. · . · ��in quesii0n m8y nQi justify aii.y deviation from CominOn Artidets baseline;· &1andard Oi humane: · ' . . trcatJnCnL ThC Oen� Conventions�here inip6se � tiemm��eots. �e GPW Art 1_6 tfA)ll' 
: ' . . . · 

· . 

. 'ptisoJiers of war·sball-.be-.treated 4/ika by the � ·PoWel' •
. 

withoU:t lp]Y�� distinction� m;i. race, ._ .: 
:-»:- · . - : . · 

__ ::DatiOJialitf., ���o�:politicalOpiriiOnS,:Oi a�fotJier.distbiCtion��.�-�� ") C� . · .,.;: · .

. 

· .- . :. : -. :: ' .  added). Article l§·alsO.prOvides �c cxi:eptions t�) iis CCJ.1J8l � requh&nent
· 
with xegamto pri.Sonm 'of ·:· · 

_
. ... ; - '._ · .. ·m.r. whicb:-WCwouid·� t&·fuidm-Commoil.hticle3 ifitWm-e.°aJso an ¢qual'tteatment l'CC1Uirement..· Tbe , ·" -.> : < . .- . . . 
,�· .' ·  .. . . . ' . ·.-� : .': �-witlid?-e.��Altiq.e_16.���1iDJclgi&r� ·Articlc:3�s-����eto:">�" · · 
:. --. ·. . : ·: . : .�cproyision·��e �- n� &mme,ntar/e,tfurthet.expi-.:tbaf-disdtlctlous;�a:m.cinglbe.listed. "  . . . . .  . / ,:� ::" : ·: · · . . :aitt.ria; n;.ay. Jle.made·un<ki c:ommo.n Article �.--� l� .S'tbe ireatmtmi orn.o cOvered, pcirSop f4Jls beJ.01¥ -ihe· . . , .. ' .. : __ :_· :.­. . ... : :.- . : ' :  . . roiuhil.1mfsuwdatd-0f:h� ·.P1Cte(.in.o;�taries;-8t.404l:nius:.we tmn to-'dete.rmining'thebasi.c; ."" . . 

· : . . .. · '.comeiitMComrit6n Ariic1eJ's·hw.u$e treainient�eiit: .  · · · ·

. 

· 
. . · :- · 

.- · '" · · · . . - ,. · · · · ·". : 

. ;;:..�- : <.: " . � : . . . . :·> : /- . ': . < 
.
.

.

.. .. ·; : � . . . .. :.: ' .: .. : �:·_ ·. : .• : .: . : . . ...... : .:.: . . . :,-.:"' .:- -.
. . 
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· -(b)"(1T· -. .  : _ _ - - - --: .. _ _ __ _ _ _._ __ _ __ · 

(b){3) NatSecAct . -.-----· - · · · - · - - · · ----- · 1-------�·��T 
' .-Q})-i.iQ&if� -

· 

__ J� 
. . . ._ . ·'fo� s8.fe and healthy m¢iCally. apprpved--diet pro� in tl\e Unit� ·S� . . Duririg .application 

/ .  'C!f th� 'f�que, the detainee' S weight l S  monitored, and·the technique would be discontinued · . '. s�oWd the·detafuee lose mqre than 16 percent-Of his starting·-body weight. The element of 
hu�ane .treatment that we cim glean.from.the. structure of the Geneva Conventions is one of : 

. ·· "sufficient food." GPW Art . . 46 . . �ecause the food provi�ed·during th� teini>orary application of 
. 

the· dieu!cy marupulation techniql.le is Suffi�ient for heajth; 'we COJl,Clud'e that it qoes Comply with 
_the "su�cient food'.' .elementofCOmmon Artjcle 3 �s humane treaun�rifrequirem�nt . . · 

. 

·

- " · , · · . : .Cf. Aleksov�lii; Cise No., IT-95-14/1, ' ,1-08 (dismissing· C9f1:Ub.on Ar:ticl� � �g�s-agcijnst'prison 
. 

- ·  · 

·

.

· .: ; · :. ward� who provl4ed only iwo meals a day to all·d�nees over ·a.perio.d ofmon�·andwhere· · 
· · . · :. · . . some detain�eS lost over thirty pounds). · . · ·: . 

. 

. 

· 

. . · . . · . · 
. . . ' . 

.. . 
.. : . . W�rals� fi�d it relevaP-t that'th� �IA',� interr?gatiqn and deten�on .p;�W� co�plies �ith · · 

· · . . �e substan�ve :due proces·s requirements ofthe F� Amendment, �hich.under,moSt : . . 
· . . · : " . · · 'circumstanc� require ��sate con<,iitions;" including ."ade,quate food� shelter; cl9�ng1 �d ·medical · · 
.. , . ·: . ��,, and which· are inco(porated .into. the DT A Y dungberg v. Romeo. 45 7 'U.S·.' �Q7/3 15 (l 982). 

. . ;· . · .Requii:ing $e'provision ofhasit nepessities-'is ·anotlier exaj:qple ofliow �e consti�tio)lal ·_ · . 
. .. .. Standards illco'rf>oraretfin the :QTA themselves providtr a ".humane treatment� principle.that tan :. 

. 
· 

· ·· . .guide' c0111p,liailce with Common AI#cfo 3. Congress r.ecOgnized as much inihe-DTA.'.given the 
· ·:. · · :. · : ·_,st�· s �licit_ pr�mise. tjlat.the .Pi;frh, Eigh� and -�ourteep'fh-#endni�ri�. are dir�ed-against 

· .. · 
. · 

· 

·a· cone;ept:of!''inbun'lane treatment .Qr putiishment." MCA'§ 6(c)(7-). · 

· · . . ·: · " , .. . 

; . 

. :

.; ·
:
.,· :· ·: : · : 

. : 
. 
·
. ,  

. .
. Th�·�iA'pro�n<i� ·th� restrlctions tha� w�.ha��· outlin�nipHes with

·
e�ch

.
�f . .-. : · . : . ,

:d,ie specific prohibitio�·in·Common �cle 3 �at impietnent its o-yerai:chirig humane treatment · . · � · . 
. )" .

·

..
. 

. · rMUirement . .  OUtside ·those �ut. prolul>�on·s, and th� additional c9n<tept of basic ilecessities::that : " 
.
. 

. ·· · )Ne bave.discerne4 fi:otn the �tru.cture oftlie.Conventi�. we coilfu>.ilt. another �ituation where . 
: 

. .. . 
. · . 

_:' " . the·.OOntent�fthe requirem�· is underipecified.byJhe tr-eaty. Se� P.ictet, lV C�entQrl�, at . 
, . .  ·> · " " ·.- .3�?9 ("The.'definition'[�fhunuine treatment] is .nod1 very p�� tmo, as we shall:_see . . on.the . . . . . 

· · .  : ' : . . · .: · o�er .�d. 'there· is tess:·difficqlty in :enrimerat"'18 thiilgs which are Jnctfoipatibt¢ wilb -humane
. 

. 

: · · : . : ._ ' " " · · . :ti:eatment. ·That.is iliemethod followeq in the Con�ention when it prociaiihs.fou� absofute · 
., -�· ·:_ : · : ·::. : prci��itions.'.'). ' .Amtin. this is a situ�µo� where the 8eneralitY was' intenlio��= .1'�1:4e'.: . . . . : · 

· · 
· 

: . .'.:':- . . � �: :'_:,. �ego!;iat0rs, �'jt seem[�]' Usel�s .an� -�en ·d.ang�'to � to  �ake � .�st·�f an .�e �ors � . .. ., . .. . : .. · : . ·that wowd·make treatmetit .�hunume.'". Id at.204 • . Tfie.Gommentaries-eoipl�:�ze:� '!What . · 
. .  

: �.:p: :.·., : · · . .. . ��tutes�eb-��·r-equir�.�-haiaiicing:of�t.Y anct h"U¢�an;_C6neems,. ne .- · .. .. . .. . . 
"J ;. ; ... · - : · d�ees· may w�-.9� ·�� �bjec.t �f �c(m¢aiures, ". � the. "µi�es ?:f se.cilricy_.QLrepr�ion, · · : ·: ·: 
.. : ' . ·· .-" · .'. :�en :\vlien)hey �.·�vere. ·�» �ay"�oii�eless be. conipatible·� h¢c. ffi.m:i�tariall-standards . ... , . .  : ·: :  
: ":·: . .  · · _. . ! , 1.d ai 20s {emp.hasls' 8.dd'eCI) . . Qiyetf ili6 deh'berate generalify'Qf ilie.,huniaii� tiCati;tent.Stanifaid..it .. .. . . :. ::. : . . . .  · ' . . is :�nable' to tuin 'to om: o:wn law, which establishes � $tandard of futiiane'.treatmenf that . . . . " 

· .. · . :; . .  sbnil�ly reqUire$ a·:balan� beny�:·securlty'·and·h�tftrlan·eonO&iis; to:'provi(ie e:on�Jo· · :. · 
. : , · : ·. - .; .othermse.\inSpecifiCd. terinS.m the COiivenii.oni: Beciiuscrthe CiA progrynn coQipues witli the· " . : :_ . 

", •.,. 
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·: · .. · ., . " · . .. staildar<I i>f huma.Jle trea,tni�t.proVid� in the.D.�n<?e·'.frt;aunent.A.ct. and· tlie U;'S� ' · : / · ; · � .. : ··· 
·: ,. ·: . . ·.-.>: · � ::Coristituti� �� tm4 WinoorporaieS,..aii.d 6�e.if.p�vides-�ta4i� :wi� the ��s8Jy. _. 
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· . .  

· . : . : .>:· . . :::· ... .. ·-�ood; sh�ter, . . efotJUqg, an!l medic81. care-, .�e ¢IA :pr.ogta.m:satisfi�s.'.��n· Article 3" sJruman.e · . · . . . ' · ' 
· · . . 
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. . . . we· aisO. r��ize. th�i ihe practi.ce� of other state p�eS· in imple�erith1g ·con1mon 
. . Article3-� opposed to the stateip.ents of other· states .unsupported by concret_e-circurtlsfances 
. . . and con�et� serve as "a supplemeP,tary. means -0f interpretatjon. ·� :Se.e Vienna Conv�ntion : · :>.· on th�-Law. ofTr�ties lµt: .3 l(3)(b) . .  We'·have.searched for·e.video.ce 9f state.parties, seeking to'. · 

· · · · . · . i�plemeµt ·common Article 3 i� a·con�,eirt similar fo that.addressed he�ein; 1'.he one example • ". . " . . that w� }).ave found. supports the. interpretation ·or Comm9n Article 3 thB.;t vi� have ·set forth above. . · · · · In :f>articulai, the U¢ted King9om ff.Qm ihe tim� of the adoption· of Comino!i Article 3 until tQe· , . , · · . · early 1970s· applied an interrogation prognl.m .in a dozen cqunter-initirgency operations-that 
. . · ·r�en?.bles iii .seveiaj .ways .the one·prop0sed to"J>.� employed by tqe. CIA. 

· · 
. . . .  .. . F�JJo�ng World.War 11

'.
�d th� adopti�� of Comm6� Article 3, the U�ted Kingdo� . 

' . . ... . : . 
· >: ·d·eveloped and· applied five "in depth interrogation"tec�iques •:to deal with a number'of . · 

· : . .. . ·. . ;. �j-�ations fov6-}.:V.ing internal securitY�'� Report. of the .Commitiee·of Privy. Counsellors Appointed· . 
". : .. . to Co-nsitJer:AutJuir;zetI,Proceduf.'f�for the Int£!rrogauon of Pe:Tsons'Suspecied pf.Ter.rori-811l; 

. 19.12, Cmn�. 4901) 1J 10 (HSMO J97Z) C<J;iarker·Coinmi�t�e Report�'.). The iiv�'tecl.llliques 
· . 

. . . . . . . . .  �nvolvoo.(i) co\;eriilg a det�n:ee's head at alltimes, except when·ihe detainee was tjnder 
.. . . ·: . , in�errogatfon or in:ari room by himself; (ll). �ubjecting .. the detaillee �10 contfuuous 

. . and· . .  
· .. . : : monoteno1:1s noi:s.e of a.volume caleulated·tc>iselate "[him]' from .conuiiuriication'1;·(iii) depri:Ying 

. ' . 
, . ' . ' 

. : . . the dC?tairiee of sleep "duri.ng the early days·� of the mteirogation;'(iv) r�tPCting
.
a ��·s t;liet : : ·· · . ·. · to'.."ene roUn.d of bread. and one'pint of.water at six•bourly int���·;·and.(v) for.cing.a detainee. . · · . · :to fuce-:-but not' touc�a wall With bis .blµds.raiseo ·and· tiis.fegs spread apart. for hours.af a· lime,. .

· 
· 

,·: \ / �th only ���dlca.i lOweri�g-ofthe i1!Jll$ to r�� cir�tion�" Lord Gai&iner, ·MP>:orify . 
·· · · ''· . ·Repcirt:. P��er·.COmmittee Rq>Ort, 1[·5 ("�diner Minori.ty .�ort");see d/so Parkei Committee . 
: . ··· · :. · .

' "·:· Rep(>rt·1f ·�O .. Broadly, sp�ng,·th� tecbniq�es.w�"?designed to.n:t�e the.detain�·&.(teel � he · . : · .. " · . ._· : : is .in.a h:ostile atmosj>heye, silbject to st.rict:di�ciplin� . ·., . aiit.t �i:nple.tely is.�lated .. so that he �s 
· · •· : ·.;What �Y ij.appen n�:· J4 ·if:· 1 1 . from �e 1950s through��e early 197.0s. the �ritjsh emp.loyed ... . . . . : : . :· ��e .or� of�� ·fiv� t��ques :�·� db� "countec ht�encyopetatio�" ar-0�d tli� :World, · . . : ·: .  : : ;. '. . .. _ . ;including �pe{atiqns � P8.Ie�i�e, Kenya, Cyptjisr �e·Biiqsh-CainerQC)p.S,,B�et·Britis�.Guiana, . �. _: ..... ::: . � :. . : : .. .- . : .  Ad� Mal�ysia, the, Peisiat)-Ouit:· �� N.o��¢. See:.fd : ,: · · · · .

. . · . 
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' . . · .. . . .. · • + :. ·.� • ... 
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· .. :}.'.: . . :.'. : : ·. ·: �· : " .. . � Jn:197.1; �t1i6:.p.µblic 1�� tliat J3r4�.s�t;"r�� ii�ie�pl�yed ·th� ·- . . . . . · . -' '. .. .  

. 
·: ·

· ,�- : . ' . . ·: : · t�que8 agaiA$t ;lris&-natio�s �.ectci:i_:of.stippo�g Iiish .�b�� �y·t,err�rist . . 
. 

... 

· · . . ... . 
· :::" ·: ;. . -: · 

.
· a�ti� �'11.ri#sJ{ GovemmeJlt ai.>P<>mted a ili,ree-pemon ·Gonmµtt:ee:.of�rivY'.'.C�eunsetors; . .  . - ·' . · . :'. 

. '  .;::. · '. ·:· : ... .  ·;diai!-'�·byllia P8rker of.\V"ad(µngto� th�· Miro Cbiet'itistipe·¢'En81and;.to·¢xamiiie.th� ·: ·- . :  .. 

· . . .. . :· · . : · .. :... ·. '  '. � : .'" Je�ity ·of �ing tlle·,five iD:t��tion t��ques agitjjist"� ter.ro� . .. Se�· Parker . . '. :- : . 
:.: · · .. · " �·. �·: CcnnmitteeReport1nJ 1-�: .Among other �.'188, .. th�·co�('e.�.ns�dere�i.wl>.eth�.'the : · . 

'· 
· .: 

. . _ "· «: . · ._.::: .tebbniqu�"viblated .a. 1965 dif-eCµ\re ... requi(irjg ihat all D;ill.i� inttrr<?8ati� copiply'W;ith. .. : .· · . .  ' .:: ·�': ;.::. · :· :� · · ·. �Article ·) ·or the ·Geh.eva Coovention RelatiY'e to tiie·l'rdttillent. 9t:Prison� qf Wat :ft 949), '' .See · .:: .. : ' : 
,.:; ... : · ·

. : ... ::· ::'.:.:. i4. il1·4:.P & f\p�·:-A �jofity ·of the ��ee;.:u;ictuding.fhe ):.orci �� J�-��· co�l��.. . . 

· 

. . . .  :", :·. :: . . � .  · : : : ... :·that the. �application �f 1hese.�que8;· slibj'ect tQ·pioper saf�ds, 1fmifing the (}CCasion:on. = · . ._ · · ' · 
. : 

'. · �: < .  · : : :· \ > ,;which ·�tlie degt�:to Wbich·ffiey.�ciin be.applied;�Wow�foe in·eeiiformitY �th .. � P�ective . · . · .. . .. .. 
: .; : . ::-.�··: :··<<.i-{�d:���·O>r.nn,�µ.'�iCle'3J.�jil'1.3i-;: : - . :: . . .  - .: · 
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. . . ln' reaching ·this conch..isio� the Parker Committee .rejeciect the notion that· "the ·end . 
· justifie8:the nieaI_l.s." · Id· if ·27 . .' I� rep.eatedly.stressed that aggres�ive in'teqogation techniques . .  
. .  «shOuld only be: �ed in  eases where it is c9nsidered vitajty neeessaryto. o�Wtj.-irifoi:mation,.� Id. 

. . · :ii 35.· It also emphasized that int�ga�ora should be pr9perly tr�ned an.d that clear.guidelines . . . 'should exist ''to assi� s·e�ce personnel [in dec(ding]: the degree to whicli in. any particular 
· · " .'_  cir�D?.starice�·�e. techpique8 can be �P,plied.'�· f.d. Similarly, 1t recogi#ea tlie· �poriailte of· 

.· '. :. ·. ·obtai�ng appr9val ·�ll:l"sewqr·govemment offici&ls yefore employiIIB:the fi".e teclinigue.s; id 
· 

· � 37,: an� i.t. rec0mµtended .that aggressive ioteffogatiQns oecur .only in the presence o( a ��enior 
. · 

· 

offi�( With �o\ierall Canff<>l :and . .  : . personal 'reS�O!lsibilit)' for 'the qper8,�on,:'' .Jd· if ·38. · ·1-'he . 
: · . · . Colnmi�ee also. concl�ded �at a dQctor With some psychiatrip .t,rainii;ig.�hould �e 'pr�sen� �t all 
' . ��es at the int�gatio� ce�tre._'.and �hould be in the pos�tion. to .obs.erve �e caurse. Qf oral . . . 

�nterrogation;"'.so that he could ·�am 'the.eontro�ler if .he felt that tire interrogation was being . . . pr�s� too .far" (althQugh, .. fn ooniia$t'�th t;he CIA. prograni, the.doctor wc?uld n0t ·hil.ve the 
actu�'authority"to .stQp. the· �ten:ogati9tiS): . 14. 'l!-4L 

.. · 

. .. 
. 

. 

. 

' 

' . \ . . . . . :� . . . . .. . . .
.

-' . ' . 
. . . . 

. 

·

' · . · · · . . . �� ·p��er cOnµni� �mph�sized, howev.er, tlµi.� its �ej����n qfa"pu�e ."eJI�s�m�"
· 
· 

. . . ·anaJ'ysis <lid not m� .that'. Common Article 3 ·barred. cotintries from ·giving' soin� weight to the . 
nee4·to protect their c�hS againSt the'bann tlireateh�·by te�orlst odrisurgent pperations. · . . 

,• ·; .

. 

. . . . . .. . The coi;rimittee; for example, emphasiUd .that, when properly ;administ�r� .. tlie :�ve jpteirqgation . 
. : . . " ·.�eChtJiqu�s:posed'.a "'negligiBle'! "nSk -of'.i:!hysical injury,, and �na re.a.I risk". of .. tong:.ienri m� . 

· · ' .  · . . <'.if�.�· id ··'11Fl4-17� . . Yenney. had ·�producedvety valuable·tesUlts in·teveal!rig rebel . .  
. . 

· :o�o�·tra.fuiD;g �d 'B� <;>r_den.'.'" .. �d 1J i� .. r;;rNorthem·Iiehm<(.�e eolnmi� . .  
·· � ' . · ' '.Ob�� use of the t�hniques �·�·prdin�-police interrogation•had fail���· led ·io, among · ,  

) - · . : othei things, tlie ideiitifica.tipn·ofmotethan j�·I.R,;� ri)emoers, det8i�.aboi,it .. possi&tcn.R.A, 
.: .· . . · 'O�ODS,, and ."futur¢ plan.S:" 'apd ili:� dlSC9v.eiy of large quaiititie! pf ai:ms and exi}losives. Id: 

·
. m:21.:22. :J:'he Gommittee empb�d.�:tbe teQhniques were "directly andindir�ly . .. . . . 

respop.si"ble. fqt the;·s��.8 ·o� li-ves .�f innocent citizens." I cJ:.1{ 24. . 
· · " 

' , � ' I .. • • • 

• � 

• 

• 

� • 
• 

. .  · ' . 
. 
:MOfe·b��dly., .t4e Par�er ��ittee:-�tbat.�e m�ng· �f Co�bn ��le ·J�s · 

. ·
. :: .: · · , reStitc�ions:must'�e interp�ed based.on th.e rvjture· o��e·

·
oo;ntlict. &e: id 1 '30 (explaining that : 

.: .. '. {:: · : ." : :t�.sucJras,��:��· .. •i,nbµman,?:·�4u�atfug/:and.�degr.ading"�.td b�judge<l .�y .(a . . ·�< · <: . · · . � .. ' ..... 4isp��on�J. p��'!r, if:i'the H� . .Of.�.'c�� .in ��eh 'tbe�teo�qu� � �PP:li�·'). ;.· · · .. 

. ·" . . :.- ·: : .. . =·.:: "�rd��,. the QC� conclude;d � :Co�on)\rtif!e·3 ni��:be int� � ligb�"of�e" . .. 
;. - : · ". � ·: · . .' : uniq�e tbreats.pc)sed �.�rism. 

· 
Altltougb "short of wadn· ;is .or�;i;enseo'� �tjsin-is "in ::.-. ·· 

•• 
1 · -' " .: •

• • • :· - �y·ways wone·than·�.!? . ld»1f.32 • .-It·:�·�thfu the".c0tipiry;'��hd"ltlld .. �·e:·wilbiot·� . · . 
"·".: 

··:.,, · ': :. ; .... · . . ·_. identifi.able; .. tJie:retit:!s'iniif �e.ruthl�s-�en det�ed·ti> acbiC?ye'tlieir eo<l� bffuai�ate. · 
· 

· · · 

:� . . ::.:- : . : . � 01i'inil0cenfpersons • .  If'�oxi'i� to be' 9�e4� time n,iUSi be of.� essence·of�e .. " 
· < .".::. . · · " operation/•. Id MO�V:�� ��that prlghrf�litate.ihierr�g�Oti ill tradi��na� ��ch 8s .. : · . 

: . .  '-=" � · .,, .. ' . :�ample. iilloqnatiop•i to �.i�gators. �ii ·"a. number. of.p.tisO� wfio· dislike Uie.� . · 
. 

· . · 
: . . .. .. .. " .. : . : ·: .

.

. erieiny t@e:��:�·oiily.loo:Witijng·fQ' tal)t't�ire .often a\>se.llt ·�n·cO�i'Cvolutionary : ... " . ·, . 
. .. :  ·:·:. · ·. ,:»· ':"«>pi:{���:�}d:irif·f.5-:2�. �� arso td' (notirig·dift.iCW.ty_iir.ot?�t mr��o�::qlilekiY.J: .. · '. " " ': · . 

:. ::; ... :,:" . ·: :  ': : :Q.>��uehtly;-.�:J>ai:ket �-onumtteie conolud� 1bat �lightbf'�e narore.of.the:te[fc;>rlSt threat, : ;  · : .  ... : . 
:�.-: .. . · .  .. :.::·. · . ,. ·�e: iµt���o� �liues:�ptoyed �Y.�e U?ited:Kingdo� .w�e�iStent �:COD?nlo� ' :. : .. , · 

. . .  '! . 
• 

• . . .
. : -Article J·  · 

. .. . · �: .. • .  ·· . ... . · . . .

.. " .· 
. 

·: · · .. . . . , · · . . . , 
· · : � · · ; ;•• .

.

•
. ' .. � · . · . .. .. .. ' \ •  

·

.· , 
.. . · - � : M· · · · �  . .. . .  . • • ; 

•• 
•

•

• 

: • 

• • • • • •

• , •• • 

• 

• • • 
• • • • + .. • • • •' 

• 

" 
.. 

4 

� .. • .: " 

.� =· 
. . 

. . ; 
. 

, ·:·"<(:, \>. .  · , : . . :'./ ·
: • '. ),. <'.- : ,  _:: · ·.:

: ;_· :)/ · ,  . . ·

· > .. :. \ Y :  · • ·· · . : · . l o o-�29 . · · 
·: ·· .. . . : :"·,, . . . -�· -·: ·"· "'.·: ·: '.� . .  , . . .  ,,:;: ;�. :. - - ··;·''1!9.P 81!8ilt!IF1 �t8fi.8f@f. . '· 

. . .
. . ·· " . . .. 

, , . •• �l;>,(1.) 
•

' : · • .  : ' , , . ' ' , '. .' 
· 
.. , 

• 

•

. 

' . . � . .. - -,-·-.-. . --·--·c · ·--·;-1: . ' • , . '

' • '. ' .' • '  :,: 
• ' ' 

::� . :.' ·{b)��) r;.t.atSecAct { 
.
. ·· . .. .

. . - ·, . . . . : · .. · ' . : . . . '1:i: : .: 
·: . . . . : . . . . :. · ... .. :. 

. 

.. . .. . . :: . : -. " 
.. . .. : , ; . . 

. 
; ... .. . . . . . �"::

. ' .. . :· . . . .. . . . . . : . .. " . . . . . ,: . . : . . . : . . . . :. 



Case 1:15-cv-09317-AKH   Document 53-19   Filed 10/17/16   Page 34 of 40

}'ltiJ?iiU{ . 
--� 

· Shortly after=the Parker COmmittee issued its reporl, Prime Minister
. 
Edward Heath . .  

announced that, as a matter· of policy,- Britain would "not ·use the five techniques in future . . 
. frtterrogations. ·· See Pebate ori ·�terrogati�µ Techniques (Parker Co�ttee ReP.ort),,831 Parl. . 

· . ' _Deb., H,C. (5th Ser.) 743�50 (1972); see al�o Roger Myers, A Remeiiy for Northern frt?land: . The 
. .  : · · 

·. . · .Case fin: .f!nited Nations Pedc'e.keeping lnte�n.do'f) 'in An lnteriia/ Conflict, 1 1  N. Y.L. Sch. J. 
· · � . : · .·: ·�t�l & Comp. L. 'l; 52°.n.220 (1990). The Prim,e Mmr.ster �id not, to our knowledge, �e is�u.e . · . " · : : · 

'. · wjth the Lord Chief Justice'. s· :interpretation of t;he.Uniied Kingdom' 11 tieaty obligations under · 

. .. · _. . . . " · :  · ·<;:<>�on Article 3,' �owe-x� .. Jndeed, .in �nou�cingwbat he stateti was a cliange in p�licy; the . . · · " . · " · . . ��e Mi��stef emphasized thBt �e majoritY.ofthe Con;uni�ee.�4_oonclude[d] th11:t u8e of the : . · 

:: : · . ·: . · · : · methods could be justified in exceptfon'al cireumstances," subject to.Safeguards. Id. 81743. . ' . . . ' . ' · . 
.

· 

. 

. 

·

.. 

. 
. 

. ,' . ' . . 

- . - . : That for mo�e t�an. two' d�des· ·f-0llowing the enactment of CoJ:ilmon ArticJeJ I one' ()f the .: 
. .. : . . . world.':S leading advocates ff?f �d ·practitioners. of �e rµ1.·�· of law and ._humari righ�s emplo�ed 

. 
. 

· . :. ·· . teehniques similar to those in the CIA program and.detemuned.that. they- complied with.CornmQn .
.
. 

. . "· : · 

. : . ·�cle 3 .Provjdes strong. support for o.ur conclu#o�"that the CIA.' s.:j,ropose'd techniques are ·also : ' . 
. I :: : . . . 

: 
' . ·C:Olli?istent With C�minon Article 3'  Th� c�·-s .Pf(!pose<ft��queis.are nO:tJllO� grave� . . · ·, . 

. . . . . " :'.f:ho�"�ploy�d·by the United Kingdom.: Xo ihe �ntquy, tb,e \jnited Kingd�.m fo�d.s�ess . 
· .. · : . . . . · pc;>sitions to ·be· .consistent with· Co.mmon ·Article 3;:but 'the. CIA currently dpes· not. propose. to · 

. . . . . include .such a teclµlique. Cons�stent wi,th r�mmendations i,u the Park�r Committee's �eg;tl 
. " · . . , · . . . opimo� tlle·C� 4as develop�, extensiv·t: sl\feguiµ:<LS,. iflcfuding �tteri.@.i�delines, traiitlng, : � · · . .· :. · 

· 

'. cl�5e mOnitoring �:Y ·medic81 c¢d psychologi�al perso�l, �d the approv� �£high lev�l , . : .. . 
. '.: " " : , .offi�ials.i(>.�re that fhe·progtam :is :confined 'tc>' safe ,aµd ·necess� &pplicirtions o�the . 

-. . . " ie�q\iesjn a ·oontroll&i;.ptof�sioruil eztvironment. : W� the United· �ngdo� emplOyed .' 
· 

) : .' : ·th� _i�hlliq�es � .� d��n·�.Ioniai �d relat� cq#'licts� .. ��. UJ)it� �iates .plJlpo�es �o l;ISe. thes� . 
· . · .. · · t�t;!es only with a s�all munQ.er of high value·�erronsts engaged m a worl4Vfld� arm�. . . .. . - . cqnfliet_ whose· Primary -Objectiye ·is·�o .inflict ni�s 'civilian' casualti� jn the.Unitci:l Stat� Qnd " . . .  

· :.. : . . . . : · tbt<>Ugho1:Jt the free·world. . . .  .

· . · · 

· · 
:· ·· . . . 

. . :: .. 
. . 

... . 

·· · :·: . · · 
. 

· . . ·. The"Unite4 Iu�do��s d��id�·urid�"t� ·ktl�e 3 81so"sheds·sUbstantiat '. 

� 

. 
. . 

.: .. . ». ·: . .. : . ii!iht" on �t· p�sions: o(-Other internatlonal trioorials �pi)rin8 .Je,PJ 'standaros-.thatiunda!J>,eiitally, . 
: :: .

.. .
. . I ":: :' : : dµl�.fr�m C�on Article-3-. ·"As; qi�SSl:?d ab'ove, t1?-e Eitrcip� court of�Qp.'RigbtsJater '. 

' 

. " 
.

:: :: < "  : · ·"found �.t'WP.<?ft!i,e·in�.wmoq ·1�qu·e8·approyea by UJ.e.Commi�iet.ma.W.putatio� · · ·� · '. . 
·: · :: - :. · \ . . mq $leep_depri¥on:-:vio�ate:<ti:t\� .. ��aJo�e prohil?i#'�n;�>n:"sl#gradiiig.�e�'4(th� . . · 

· · · · 

· · .. . · .. . · 
. · 

. ._ · : :·Eumpean· COnv�tion an Hun;wi IU�t;s;to wbich the Unitoo·-stat�· is not .a parfy; :Jr:.i/µhd li. .. . -
· 

· ·.'·. . 
/·. ·. " :. .' . ._:·. ·Uif!t�d¥hag�in, 2��s 0'980) .... ne..coµrf�.1�� �t·"d��.tr�e,Dt�_'under.tne , -· '.., : . ·1 

· . ·:. - .: . . .. " : BCHR:-includ� -actloils.-dii.� aC1>�.(�eJ physiCal �r· m(ji:aJ·.resistan�� t>f ��ee:i. .Jt:f.. . . "'.' . · . .. . .  "_ · 
. :< ·� 16't .The co��S..capit:ciotls �pn of·th� ijw'Oj>eiriCoDY�nti�p. ... s:prolnliiti�n on . . . :· " " . _' . 

: :. : ' .  · , '�d.egrading treatm�e· ·is noi well-9Uit� for. Conmioll-Article ·3 .'° . .  Ind,� -the European.Court' : � · ' . ... � 

. : . . . . ... . . . . . . . . . . . . . . ;l .  . . 
. 

. .. . . . . . . . . 
:·· . .:- . .. ..· · . . . . .: . ; . : . ...: ;' . 

.

· 

. 
. � 

. 

. 

' 

. . . 
. ' . .: . 

·.: :  .. . :.:: .;/'.':·'.:> . . : ,.. 50: � �eli.,Suprenie'�fu Pub{J¢ Co"1!hJ�u�Ol1�fto�· v •. J�ae'I, HCJ' S1C��,9�J{l'99�j, � ��:. : � "/ . .... 
: : .

' 
· . . . · : the EOIR dCcision aild .....i..:....�·.i....:a couibhuitiott or.: .. •-+t :tecmd " ini""'* co� "'inbu�wnind : .. . · · . . ... " . . . . . . - """""" ".� . ... . -�"&'""Q!l . q1)CS 6UL • ' . 

• 

• 

·) · : . .. .  " .. �de�,tmitmeo.t." �eJtL.at 21� .. -AS diScUssed itbQvC..� "'l'f0.8141-42. tlie Isracli�n�ed � . . "· · 
, : : : ·: ..-: ", � .: \.nlV\n .tbat:Dation 's '..hm.tn.:.. b.w·and dfd' nm .,.......u.�n-. · · .. itto' define= what OOnstitUtCs ."inh1tinart 'ind �� - · : · :"· · 

. 

• 

. ' "Tl';':" • • .  �J . ' ��.T JJUIPO . . . 
. 

. . · .· '  . . 16 "• . . . . 
\ : . · :, ::: .:. : · . " ueatip,� �er'1IJWficQ1artrcat;y, mnthle5s wl\lltmes:io.an.:"�·� pmonai �-9C oth,Cr�9Iatiotl.:. ,  · · "  . . 
'. · : -.:� : : · . . . ... 'tit c0$loii MiclC J. s� yM 13ter;�· Sitne:cXru.i:t rec:ognb'Ad_ th8t di�i mieinattOJ,W.Ja\'.V 8.ppli?t>te.to. doiitesdo. . . . . .

.... : 
-. . . : . ... · ·: .hiiniriat raw.�tmid �apPlicabte.to.aninned·�nflict,'�.diffei:· Wbilc;the :fuq:nei;Place$ - . . . : ·: .. > · . · 

. J :  .:�·".':: "a��l1*07���ns on ����g�. f:h���f��iCt�� a.�a�� : ":: . ·· · : . . . : ". 
,,' "f•- ' • , 

• 

� !. , • 

' • , ,

• 

I '

• 

. • ' • • : ' �· 't , '  ' • , • ,,.,� ._ ..,.
•

• " , . , ' , , ; , • , •,

'

•

'

, 

.::- : : �: :::' . · . . .. · 

. . .
. . :. : . :. : : · . . · · ... : . : . . . . :.oirfcli�\2-[ -· .. -- hfflN.i�i· .: . . . : . ·: .. :· · .:: ·: ·  . . . . - < :  .. 

· �; ., .:
· 

• • , .:;,- • •- -....� ..... __ ,:1-- - -� · - -,- -�. - · - - - - rr  -,- - : ' 

• � .  .-.-..:i-0 fi!' • ,•Z. ' ' 1 .. ' O • ' ' ·

'

' ,.• 

• 

'.J 

. (b )( 1 )  .. . . .  .. . . • . . . . . .. . .--·7-- . . . . . ' .. t" . . . " 
. 

. : 

� .. : . -. .(b)(3) Nats�·c.A.�t · .:· �. : " ·: :· ._ : : . .  · .. ; ...
. .. .. " - ::· .::_: . . :. · ?4

.
:· 

· . .  : .'.:. : ·  . . · 

. :. · ... . ;. ·. " ·.>.. " · . ... . �. " :  . ' -ooaa{J . . . :: 
f.: ·i ...... :. :. . . 

· :·.
' 

..... " · ·: . :.: 
.·
. : · ::-... ; ..

.
. ..: . . ; . . .  .. . .  ' 

. : :. :  . . .: ·.. . . > . 
' . . . :- . 

. . . ': . . 

·. ... . . . ' ·.... . : . . .. .. ' . . - - . . . �. . . ... . ·. ... . . . . . . . . " ' . . . - : . .. . 
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��r���·��-��:�A��- '. _ _ _ _ __ - - - -
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·wp1a•�Wi{ __ : ... �� ---: __ _ _____ _ �--------�rN��N
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.
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. ·  .. . .  

. 
. 

. 
· . •  . ' .. . . .  . ,· 

. . . " . 
. . .' 

. ha,s .interpreted that provisi0n n�t only to �IllpQse detailed .requirements on ·prison conditions; but . �so to pro�bit any action t��t· dri�es ·an indivi.dual "to act again�· his Win.or oonscienee,_" .a . 
· sta':{ldard that titlglit well rule out any significant interrogation at:all . See•G;reek Oise; 12 Y.B. 
: 13GHR i �6. Tho�e·decisio.ns tefleet'that the European cp�ventioil is a pe;a�ti1n�· treaty tbit · 
prohibits any fonn-qf"�egr�irig.treattiJ.ent," wµil� Conu:µon Articie 3_ prqhi�it� oi'ily' · 

··"humiliating and· degr-a�ing �tr�eitt" � ri�& to th·e level of a.n "ol;ltrage ':lP<>n P.erSoilal 
dignify!! Commc;m AJ:ticl� 3 is a prpvisiOn d_�igned �or times ·�rwar, ·where the.gathering of.-· 

. intel�igence, often ·by,requiring �· captured enemy .. to ac.t against his wilt or· ¢9nscience" or ·by . 

undeniiining.hls "physical or moral res1Stabce/" is.to be e){peote4. • Furtherincire�.it is'uncleai: that. . , . . . . . . .. . (' ' ' ' . . . ' . . . : the B;CHR m'{reltb:ul V.; U.K: wa8 confronted :With tecbpique$·that provided adequate food and · . 

. that were carefully designed to l?e safe, sllch as those propc)s.ed by'tli� CIA.. : . · . · . 
,. 

. 

� 

' . 

. '.: . · · · it is. the United Klngaom"s interpretation o{·Gouimon Article 3.·in practice'that'is rel�vant 
· ":· .:. . . . · 'to o� detennination, not th� ECHR'-� subsequent iQteq)retiltj9n· of the 'legality of the.Uruted 

.
... . :- . 

. · · 'Kingdom�s techitiques un.der a· different ir;eaty .
. . !fhe'piaCtice of·the Uµited Kingdom· in . · . 

·' : . �· . · . · . . . implementing the· ipteiptetation 9f C<?roPion ·Article 3 supports �h� i�terpretation · s«n forth ahQve. 
' 

• 
• • • . 

: • 

' 

' . . 

• 

• 

• ' ·. •  •• . • • l • ' : 
• 

• 

t 

• . . . . . D . .  

··:·'.,. . ; " ;E<:�r ��e-reas_o�,,we int�rpret :d,niln��:�cle} to p�t �e ciA·:s- int��9gati�n imd 
, �. ·. . · . detention. program to .go.forwar� . .  Pa.rt o� the foundation of this interyretatj?n is that C<?ngress .. 

.. . . . ·bas largely addressed the requirements of�Olllm:OD:.Article 3 �ougli �e War Crim�s arid. . 
-Detainee"�reatinen� A�:· Thes�·pro�sion:s iriciude 4enu1�.prqliibitions op"partieularfy .sefi9tis . .CQndqct, in �diti9n to extending·the.proteCtion'.dfthe Nation's o-wn eonstliutioe.al �aids t<;i. . 

. ' '" . , 
� .. · 

. < . : . .  :J 
· ruiens (t�tilin.�',abroadJn_the OO�e."9ffi�� again_st .(un.eri� PefSODs whom-.�� Constitutlon 
· would nQt -0therwise reach.- And the CINs.inteirpgaoon program. both in its· eonditions of .· . .. . . . .oonfineineni'mia �th regar�. to pie.sbt p�oposed-futerrq�on techniques,. is oo��nt �th �e. 

:- : .  · · . . War· Crimes and Dptalliee'Trea�e'nt Mts:· 'Fa.the-extent that Common· Article 3 p,r:ohto�ts : 
. , ._ . ·. . _ :. "· add,it1onal'c0nduct, 1:1Jladdi:�ised by_ the. War.Ct;iµe�.  an� D�nee Tr�tment: Acis, ·the C� · . 

. .
. 

. � .
.. . 

. . ·" 

. ) .;- : .'_; . . : : · pi:ogram �s-consi�ent witli tliose·i:esmcti9ns ·as �ll. . · 
· 

. .. : : · . . . · .. · . · · · . · · . .  · '.;. .: . . . . .  . : -. . .  :. -�:" ·< ·.-: . .  : - . . .. ·:. :  . - - .::·-. .::, . : . ": . . . ._ ·: . .  :- : · ,_- .: . . . . . . .. . . . ... - : . :· ' . . " 
: . . " : . . . : : . : . .  . ., :: . .... : Just.�·.ipip_o� -is �e I�t� nature-o:f �s. pro� : � pro�· is �owly ·1JIJ'8eted , . · 
::: "�: · . .  . ,  

.

· : · tp· Bdvance. -� b.imWii:tarian • .oP.jecuve. 'of"tl;le ·ru�eSt::Prd�"':":"Phw�g Cata.strophic t�rlsl : · . · · · ; . ,-. .-- .: - - :  :·: · �a.n(t:indee<ftlie CIAnas'<leiemunect·tiiatihe sbc poopoSed-teclmiqu.e!farethe:inhilinum . . , 
.:-.:: :· .:· _'.: : . .. · . ti�a:ry ror ��to� iliat.�outci 1'e e¢�:Y�.in�•s �ntellig��e·:ciiti� to. ��'¥s · · · :"�- . ;_>:. �. · · ' ". ·ettd. -. lps limi!ed � a  s�l nurnb� ef·high 'VJl}-Qe tem>ristS ��; after·� ���d�ion, · ". · . : '  · . .. 

. . . . . . :P,rqfessloruil .inieliigence officeri.ofth� el(\te1ieve to J>Psse$s'Ciucial bi�ll!gence:.�e:program . . 
':. ;, . '. . ·.. . 

. . �i$ ooDduCted under eareful proOOdufea and is:d�ign� to unpo� tt<fpam J:l.iat·iS D.Qhecessary for . · " .  : . 
-. . .

.

.
. . -

· ·:
--
� . . : :tbe·obtaining ofaw;lal.ii¢eUigen�. M tbe·�e.�.me,"tt·op�� witJilii.stPct:limi11:0� CQo(h)� . -: . : _ ,:· •

· 

': «: . . .. . " ·-incluqmg.those_mandai� by.�e W.Dil'.cnmes . .Aci; and \h�.pr-<>bibition:o�torture.��ess-Q.f� · · · 
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· · .. · ·. · less definitjon. The genei'ai pri�ciples .ieave state parties to address-the neW·eventualities -0{ :w� • 

.. to .�old th� interpretation of the Geneva Conventions by· the� conduct . . W� will not lightly . . construe the Geneva Conventions fo. disable a.sover�ign state fro¥.J defending .against ihe new 
. · types of terrori.St at;tacks catried out hy al' Qaeda. 
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.. . : . . .. Th� ,int�rpretapon in tills memorandu�· refl�s what we "beli.�e td b.e lite correct . 

.. · · · · . interpr:etation· ofCoounon Article 3. Beca:Use certain general proVisio� in·Common Article 3 

. ' . ' . .. . 
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·perfectly .align with the palicies'ofthe United States. We recogniZe Commorr Article 3 may lend 
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. t .  ' . 

.some resp�ts 
.
with this ·interpretati9n. n · · · ' · 

. 
.

' 

· 

.

. '. : '. .,. · Just as we have relied on ilie War Crimes ·and Detainee Tr�tnie�t· Acts, other Stat� ma:y 
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: - .. ·: : . or'la� to·deCide theconterifo�the statut:�·eiem�nts in the .War Cri�es Act. Se.� id. § 6(aX2).: 

·. : · 

) 
. Congress also expressly reaffirmed that the President has a.Uili.ority fo� �e United States ro . 

· · interpret'�� �eaning and'ap.plicabilitjr of the GeneVa. Conventions. See i</. § 6{a}(3}(A). Should 
he issue lliterpretations by ex:.eeutj�e order, 'they .will be uatlthoriµtive . . . as a ma:i.t.er of'Qnited 

. States· i�w in tiie ·same.inanne.r as other adminjstrative regulations." . /d § 6{a)(3)(C).�2 . · · 

. . ��·uruiecit�d .. t�t die Pi�id�� inte�ds"t�. utiliz� this mec�aru-�rrt an� lo. si�n ·� ; .:. 
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" ·: 

· · ·exeCutlve or�� ·setting. 

ro�· an interpre�ti9n of Cofumon Article 3 .  That action 'Y�u�d . :. · .· ; . 

. . . ' conclusively·detehnine th� appli�ti� of.Copunoq ·Art,i.cle 3 to the CIA'pio�.as a f!18.tt� 9f : .. · · . " �· United· State.s· law. We h8.ye reyi.ewed1he proi>osed �tive or�er andbave -Oet�n� that it : .. · 
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· is wti�llJ consi�t�t�With. the arialysi:?:ofCommon Article.3 ·serfortli�ve. $ee.Proposect·Order . 
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. .. . . 

. · : draft? pr��nted to th� _President for s�gnature, ·July' �O; 2007) (�raft Ord�(): ·��ause �e . . . . . 
· . : � .
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· · ' . ,executive-order. would be ·public,· i:t Ca.nnot �gage· in th'e .detailed application of CQmmon· . . · · 

. .  

·. · 

·Aiticl'e 3 to the'.s� propqsecl tec�que.S.e�odied in.this �pi�on. Inst� 
.

the ·�eru�i:ve of.cier".':" "· 
setS forilt ·an iµ�Ct:pretafion of Coirun0n ,Article· 3 .  at a higlier leyel -of g�nerality· that'�acks·the : . · · · 
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