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-Dear Steve:

_ Imwﬁﬂgmmﬁ&mmmmﬁmmmmduﬂ

Counsel's draft opimion an “enhinced interrogation tecliniques™ (“BITY"). Asyoo will
 stefrom oiar camments, 1 have focused peimuarily on the Conmmon Article 3 analyxis
; Wmmwm@m{mmmmmmw’m
mdmaﬂuininmpmstmﬁm But [ hsve also offered comments on the other
: gections of the OLC anslysis, 1o the extsat that dur resesreh ot the Cogunon Attiele 3

4 1 soction suggosted different spproachss there. In additioni, in light of the fact that this
Sl opinion interprets the Geneva Conventions ~ treaties that direcly impact the tregtent
k 3 provided by end to U.S. forces ~ lbdxmnhhnpm&mnwmﬂewﬁﬂxdnﬁ

] Aemmxmmmwmmmummmm
EITs in question ara consistent with Conmmon Article 3 of the Qenieva Catventiona, 'As I
1 wm@mmw,memsmummmwmmdnupwmwa
. appear 16 be prohibited by Common Article 3. Farther, the opivion does hittle to idantify
‘oF amlyze the safeguards that must, in my view, be in placs to easure fhat any of the
- beadmmxmﬁinlmmwthntdoumtwolmv.s '

Temuining techniques can
cbﬂgnhum wnder Commaea Artlels 3.
' Gmwl Mdhodowgfcd Concerng: Rules of M bﬂa;vu:dau

Wehnahmcdnmmmmmmﬁm&hymwmammxﬂmm
C ‘ﬁvnmmmghﬁamhib:ﬂmmnmmummnms In particolar, we -
| believe that the opinioti relies too heavily on U.8, law to guide our interprotation of treaty
| . terms, The opinion cites but fidls to epply with appropriste weght the rleg of treaty
§{ - interpretation contsined in the Vienna Convention on the Law of Tresties (‘'VCLT"),
1 The rules contained in Article 32.0f the VCLT, which, whilo not binding, the United
, Mumﬁmﬂymmpmmmmmummpmm&mwm
, ba interpreted in good faith in accordance with the ardinary meaning 1o ba'given to fae-
) 1 tmnofﬁiematyinmeirmmxtmdinmughtoﬁtmbjwtmdpnmu. One may
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take into acoount any subsequent practics in the npphcauma of the weaty that establishes
thememeutofthepnﬁwmgudmgmimupzmﬁm ~ though, to our knowiedae, no
such practice exists related to CA3 —and one may have recourse to' supplementsry means
: wmhﬁmbMMhummmemmmmeEMMW
party's domestie law./ A Stais mey, of courss, implement its treaty obligations inits
domestic law, and this ofien requires efforts to interpret tresty Jangusge in & way that
makes sense within thet State’s legal regime, But the general relevimce of domestic Jaw
for interpreting A treaty s to show what a state party had in mind during treaty
negotistions; to examing gtate practico under the treaty (if the domestic law doeg in fiact
reprvsent sinte practice under the treaty); or to establish » gepera! principle of iaw
copamon 10 majir legal systems, mﬂﬂmngtpinntatythncanhunplammcsmof

“background principles.”

As I will ewplain in more detail below, the draft opinion fails to rely on these
well-sscepted norms of trosty fterpretation, and in their place subdtitutes novel theories
mmt&therﬂmoeofdommkwmmppmm&avmdmmm shout the
meaning and applicability of Commmon Article 3. As a genenal matter, wo do not believe
ﬁ:awemstmnnihmny&axpmmph 1(2) and 1(¢) of Common Asticle 3 prohibit
ouly those setivities prohibited by our Fifth Amendment. The opinion's effort to
hﬁ:mcommonAﬂchSpmmlybymfmmU.s domestic law is inconsistent

- with tradjtional U8, treaty prastice, uunh'knlytnbcvzmednobjecﬁvelegalmﬂ)‘m
nﬂ.mourvicw,ninmzzelyleadmimamm

Nudity and Steep Deprivasion

We mnoxptapmdat@-pomtmcamludcﬂmchem&ty(crnuﬁtym
combinstion with extanded slecp depiivation) techmiques as described in the OLC druft
analyzia are congistent, ymder any ciroitmetances, with the Comman Article 3 obligation
iaparngnpb 1(c) to prokibit “outrages upon personal dignity, in particalar bumilisting

sad degrading treatment” and with the requirement of kumane treatmett,

Oma;gutg:onpmmaldlpmy Wemmswmmmmmmmm
opimicn's interpretation Of the logal sndard that flows from Gie prohibitions againat
‘comitting “ouirages upon persana) digaity, in particular hurnilistiog nnd dogndmg
treatment™ mﬂmmuhadmpmwb 1(c) af Comman Articls 3.

Fu:t,wcd!ugmewith the weight the opinion places on intexpreting this standard
. b)'nmxinghnm“domudclegﬂmdihon Axnowd sbove, (his interpretive spprosch is

‘mmmnmmmhorum.mmnxymus cangtitationl sxndards o
ity the teoms “cmal, lpbumen, or degrading Seatiment” b the CAT. Boweve, this decixioa rewited in s
United States resarvation & the CAT, thus aiteeing dctoal U.S, legnl obligations under that treaty. Thia is
&mmmmhdmuwmummﬁmmhv The ofher canmpls fa the
opieian, the Gapeva Conventions themsalved, copflates tho concepts of fexibility in how 1 state thould
mem&muwwqhmmmnmmw In fact, the upinion
mnmwmmmmwmwdmmwbmma
WWWWWB%WMﬂWMcMeM
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mmmmmwumzymmonm Nevertheless, the opiniop relies
hesvily on our domestic legal tradition to copclade that the TA"s “shocks the
conscience" standard {3 the epproprists coptaxtus) standard and treaty that standard e &
“substantis! faztor” in determining that the program s not a violstion of paragraph I(c).
Mmmﬁmmmﬁnﬂyﬂcmmeopmmmmmmeb&mwmmmdu
“‘outrsges Upon pereonal dignity” is equivalent to the behavior prohibited by the DTA.
We do not believe that the Congroes endorsed ruch “equivalacey” in e MCA. Indeed,
wabeﬁmmn&wﬁlﬂmofﬂxmém!nhmmhmmmwbmem
“equivalency” standard undermines our ability to rely on this spproach today. 'nms.wa
do not think that the MCA provides gddmoeaboutthemeuﬂngaf“oumgunpon
persoual dignity” as a matter of treaty lew or U.S. law,

. Setting sside ~ a3 wo think we st ~ the *shacks the sonsclanee” mmdazd.wha:
is the proper interpratation of paragraph 1(c)? We agres with the opinicn's conchusions
that “bumilisting and degrading™ treatment mmust rise fo-the Jevel of an “outrage upon
peasonal dignity” to be proscribed; we agree that rome mesgure of contextas! snalyriy
may be spproprizte In dctermining whether 3 particylar act would be probibited; end we
agree that the acts covered by this probidition must be, as Pistet describes, those acts.

. “which wotld opinion finds particylarly revolting — a2ts which were committed
ﬁaquazﬁymgmeSmndchde. Al of thess conslugions may safely bo drawn
Aﬁuuughmhtmdaﬁcnd:ﬁeplﬂnmmgofﬁﬁlmmhmmmmm
Bg&of&codﬁmdpmodh@mdmmﬁmm&mgmm&c

frovaux preparatoires,

Wamag!&thztthﬂmdiﬁ:mﬁmdwdbm&iﬂopﬁmm
for the proposition that one should evahuate 1 reasonable persan's reaction ta the st in.
determining if it would bes an “outrage.” But the opinion fajly to note that Doopann’s
.. conmentary on the Eléments of War Crimes alyo discusses ths need to take into account
the caltural background of the victime “when assessing whether the conduct amounted to

' moutrge upon personal dignity, msqumﬁuﬁmwmdwmmm
. often the extent of the degradation or humilistion experienced by Gie victims will depend
- upon thelr culheral background.” In « World War 11 trial in an Australian militery conrt,
, mmmnmammmxmammm&mmmoﬁm
.hair sxnd beards of Sikh Indians and of making thern nnoke cigarettes. Thus, the
Aleksowidd court recognized that both mbjwdwandobjecﬁvcﬂmwrdm'

Applying the ‘bh;ecnve" standerd from Alebsoveki, we bﬁm that nudity in eny
circumstanoes, and most carkeinly nudity combined with ahackiing a pewson in order to
gwmdw,womdbe vigwed es incongistent with parsgraph 1(c) ofcmmbnmic.’:

ebenwemnmemmb!epmon. uwenuwoﬁdopmion.wu!dmddxmchm
to canstitute humilistion and dagradetion of a Javel fo be congidered an outrage upon
- peveonal dignity, We believe that the world would find thete scty pacticularly revolting
Thep%homcﬁmm;heimguuwuehmﬂwfmindimmwmﬁngnﬂedwim 2
. sack over hig head or ofindivxduﬂ detainees nked in handouffs was incredibly bostile

*1CTY, Judpmeat, The mm v. Zatko Alekzovskl, TT-45-14/1-T, pura S6.
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a1id 2 reliable tdicator of public opinian. We have fittls reason to believe that the public
feastion to an image of an individual standing in & detention facifity wearing only a
diaper, with his hands chackled in from of him, desply fatigued, would be mare
favoreble, even if this trestment (unlike the abuse at Abu (Ruafh) ovcurred prvaant to
carefully regulated, Mmijted program that existed for clear reasons.

Doscriptions in the draft itself advance the canchugion that an objective pecson
would find the echnique of nudity to be an outrage Upon persanal dignity. The draft
acknowledges that the piirpose hehind the use of nudity 15 to “cause cmbarrassment,”
“induce psyvhological discomfort” nd to "exploit the deminse’s fear of being seen

_naked,” For an sverage person, thers is little differencs betwoen doing m act to make an
.. individual feel vulnarable and embarrassed, and doing an act to humiliate that individual,

Application of the “subjective” cultural background test of the AleksovsH case
only deepans our concern, becanse it ja highly likely thst thie subjects of these BITs will
be Muslim males. It is our imdecstanding that mapy Musiim mes sre particulmly .
uncomfortable with nudity, even between man, snd that it is highty disturbing for 2
Muslim man to have a woman sec him naked, 8y might geenr with theso EITs. The draft
opinion faile to discuss any potentially relevant cylteral norms that would affect » cowt’s
-asgesanent of the ElTs, . '

In this cotmection, we note that the most recent draft of the OLC cpinicn now
}dentifies in the section on the War Crimes Act a directly relevant congressional
exchange nuggesting bipartisan consensus among several Senators that nakedness and
sleep deprivation would be grave bresches of Commot Article 3 and thus ciminal
offnses, On September 28, Sengtor Kennedy sought to introdnce an amendment that
would have identified as crimitial violztions of Common Article 3 a pumber of specified
techniqués, including, inter alia, the ps2 of stress pasitions, sleep deprivation, and the

. entire fist of techniques prohibited in the resenfiy-promulgated Army Field Mamal oo

- Intetrogation (which inotndes forcing persons to bo naked). Congressional Record,

- 810,378, Senitor Wamner strongly opposed this amendment, and successflly worked to.
defeat ita introduction, hu cxplained in g0 doing:

Idop't want that rejection to be rmisconstrued by (he wotld in any way as :
agaerting that the tachniques mentioned in the amendment ars consistent with the
Gegova Conventions o that thay could legitimately be employed agsinst our :
troops or anyune elge . ... The types of conduot descrided in the amendment, in
my opinicn, are in the cxtegiry of grave breaches of Common Articlo 3 of the
Geneva Coaventions, These are clearly prohibited by the bill. Rather thes listing
specific techniques, Congress hag exervised its propar constitutional role by .
deSining suich conduct in broad terms as a crime nnder the War Crimes Act. The
techniques in Senator Kennedy's amendment are not congistent with the Common
Article 3 and would strongly protest their use sgainst our troops or any ofhezs.

Congressional Record, §10,390. Senatir Lovin, who spoke in support of Seastor
Kennedy's amendma:g following Senator Wamer's statement, indiogted that be was in

. “ZORARCRI by
o l(b)(B)NatSQEAct
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mprmmf’ﬁﬁSmMWmM“a&mf&mpmcﬁmhlgxwe
. bmchofcumonmml“mdthn“ﬂmem&mmmhwmmymﬂthaymu
" .continue to be unlawful if this bl Is ercted into law.” Id, d810.384

mcowmmmwmlmmmmwdmmcuetofwmmmby

" legislators stating that the MCA prescribed only, general standards, not specific .
techmiques, thig aspect of the legislative history Is not particularly illuminating. We do
“not read the two ssts of statamenle as necessarily inconsistent: it is possible for Jegislators
bagtcethatﬁmMCAdoesmhnpuﬂculnmiqwﬂNmormmtw@mble,

. end also for some of those legislotars to conclude that certsin techuiques nevestheless
would not be pamissible rnder the lagal standards contained in the lsw. In any event, we
betleve that the comments mads by Senstorr Levin and Warner might suggest that these
Sensiars belleved that the ects listed {n the Kermedy Amendment constituts “cruel and -
fnhwman treatment” of “sexions bodily njury,” becanse thoss Senators construed the acts
n“mvobmches”(winoh.mﬂwMCA,dwmﬁndudo"umunpmpma! '

Humang treatment. Wemwmmdwthadnﬁopmon ¢ discuasion of what
constitites “humans treatmen(” may construe that requirement (00 narrowly. In
particalar, the Commentsty to Article 27 of the Fourth Gemevs Convention, which
muhu!ﬁgh&:mxwdng!’nﬂea to treat grotected persons humanely at all times, states:

meuhmmmwﬁlbmbgmﬂyﬁmtﬁapmcipm _
explained in [paragraph 1 of Article 27 — “respect for thelr persons, thedr honor, . .
- tbelr religious convistions and practiocs, and their mansery and customs™}, and is
+ furthor confirmed by the list of what is incompatible with it. In this connection
1he paragraph ander discustion mentione ex en exsmple . . . any &et of violence ot
inﬁmdm&sphadnutbymﬂimquukmmuoulegmmdakefw :
smﬁﬁ.b&byawﬂ@ﬁomﬁ:k&m#ﬁnﬁme@wﬂspmh%
- public curiogity, etc.). . .. The requitement of bumade trestmant apd the ©
pmmofmmmmﬁmmnmmmamm
cheracter. . . . They gre valld ‘in‘all circurgstances” and ‘st all times’, and epply,
&ummwmmapmmnumlmm&jedofMd
mwmgme&sﬁctﬂ&ofhm&mdmmofmtyormmm
cvmwhmmcymma,mmtmmaﬁb'mmpsﬂbh

Pictst, Commentary to GC IV &t 204-05, While this diecnssion does not provide detailed
guidama aboat what constitutes humane treatment, it does suggent that the requirements

'Wummﬁbngndﬁcmmmﬁmmmmnndw“dhm Tn desceibing
mmmmmmmctw«g;wmﬁ mwo&?tudw
leﬂcﬂﬂmhwm mﬂw opinioum t the detuines's
Wammmmmm%-m But on pags 45, tie opinion degcribes
the CIA's goal & creating micertuinty about whethor tha United States will troat them harshly —which
feems & bo the easence of 1 threat, We reconunend that the opinios clarify this apparent easion.

FOP-BRGRAT™ (b)4)
‘ (b)(S) NatSeCAd
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. axceed the p:omonofﬂ;e bmc necessities of life end the prohib:tions £onnd elacwhere

in Common Astlele 3.

A statement in the Report on U.S, Practics, submitted o the ICRC in 1997 as it
developed its Customary International Humanitarisn Law Study, further supparts this'
conclurion. Three U.S. persons (all fopmer povernmens offittals) prepared the ULS.
report, OnecaVedumAirFmIAﬁtnrmyym one was 2 Lt. Colonel in the

. Army; and one now serves »s a judge ou the ICTY, The submision stated, *% 15 the

optdo fuis of the US that pereons detained in connection with an internal armed conflict
are entiled 10 humane treatment ss epesified in Aticles 4, 5 and 6 AP IL” (ICRC Study,
Vohmne IT at 2139, para 1239). While this does not neceassrily represent the current
Adminigtwtion's viéws, wemﬁkﬂytoﬁccui&m&ﬂwemmhnmxding
hmnmuummmmnmwly

Imnpedﬂlyconcemad shaut the opinion’s capciusions that the use of

| extended perlods of slesp deprivation, and the techniques used to ackieve that sleep

deprivation, constitute “humens trestment.” As we understand if, tho detainze will be
ﬁxmdwmnd,ahmkied, furpmlongedpuiodsothme,inamdoaﬂncpimm
acknowledpoes will pr muscle stress. Although the detamse is not allowed to hang

by his wrists from the chains, he may periodically collapse from exhaustion mnd be pulled

‘awaks by ks thacides, ] think it is unifkely that forcing & detaineo to stay awale forup -

m%lmunnaﬂmnndathmmdmmmuldbcwemduhmme,mdnmt

' bmsmun.gmdéemding

Rematning EITe and Need for Safsgm

"We are also unable to eomﬁmﬁnmainingms would fn all cases bo
couglstent with the prohibitions ¢ontained fn Cothinan Article 3, We have not reviewed
MMmmdmmwmumWMWMpmm
snd safeguards relevant to the uze of the techniqnéa in question. The draft OLC opinion
does pot identify an ugderlying CIA docuzent that describes the program in question
(slthongh it refem to a C1A Offien of Modical Services document catitled Guddelines on
Medicgl and Peychological Support to Detcines Rendition, Interrogation and Detentton)
or deseribe in detail the specific syfguands that CJA would put in place ta gover the
teohniques have stressed the importance of procedural tafeguards, including the need for
safiguxrds that take into account factors such as the detxinee’s emotional and phyzical

strengths end weaknesses and that require fnterogaton or doctors to assess whether 4

“ Articlex 4-6 of AP I muvide, among othey Gings, Gt

¢ Pexsimy pot faking direct part in dostiliies or who bave ceased 1o take part fn bostilitics are
‘mﬂdedwmpatmﬂmksmm s voavictiont and religious peastices;

¢ ARuis mxynot engage in an{MMWmMMMMm
commit any of e eots prohibited by Common Article 3;

. nmmhkﬁrdmmuhﬂmmmgw&phﬂimmmmmmwvaf ,
_medwnmbymynniw&edmmmm

‘ o XD
HOR ] §b)(3) NatSecAct
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detainee js medically end operationally suftsble fo: mtameman, mnsxdmss el
techniques 1o bo used in combination, Whils it msy well be the case that individual
techuiques (spart from nudity and sleep deprivation), or sume combination of these
techniques, could be epplied in a manner that is consistent with Common Article 3, it is
Imperative that OLC provide cleag legal guidimce on tha safegusrds neocasary to aunxe
that techriques, when used individually or in combination, 8o ot violate Commen

- Artiole 3. hldeed,ﬁ:elmindlebawk!humtedm"ﬁnaﬂoumofmwmdm
mmqmmmymeamam&emeofmtﬁpaworﬁmmrepobhcnof
. e a¢t gt from a combinetion of different acts which, tateéa individually, would not
constitate  erime within Artiels 3 oiﬂxesm"’ The current drafl does not offer this

level of malysis.
Practice of May Pertners and Internations] Mmulr

- Ibelieve it the practice of our tresty partners mdﬂ:t&mniwofmmmond
mmmma;mmmmwmldmmmmmwmw
of Commen Aticle 3 contained in the draft opinion, :

- Treaty partnérs. 'madiwmdon of the meaning of Carmon Artiole 3's ferms
fails to reflect that our treaty partners almost certainly would disagres with the conolusion
that exch of the BITs complics with Common Article 3. The view of our European tresty
partnens wonld flow both from relevant cotrt cases: (66 discossion of UK v. Ireland,
below), and from an incressing leck of tolerance in Burope sud elsewhere for activitios
Mwwbmmemﬁﬁ@dd@wmmmmﬁydmw
Thiz is, of courss, one reason that the Adminiatration end Congress, in the wake of
Harmdan, sought to eusct legisiation that implemented U.S, obligations undar CA3,
Baww.mmmipmmsmtymwm ofnur&eﬂypmmm
what panticalar treaty termg mean

The experiense ufthevnkedmngdom.mnclmn nnymd agomnmtkoenly
attuned to the need to combat terrorism aggressively, is instructive, The UK was, of
course, the defendant in the 1972 UK v; Jrelond casc, based of fts uso of five sggreasive
interrogation techniques (nshoding bresd and waver diets and deprivation of slesp) on |
IRA members. While that case was pending, the House of Comumeons gppointed » three-
persan Committes of Privy Counsellons ts consider the propriety of thoss interrogstion |
'mhniqu%mmjmityaphnonaphmdmﬂm&cmthMphyedmmt «
pert in UK counter-insurgency operstions in Palsgtine; Malsys, Kenys, Yemen, end
Northem Ireland. With regard to the last group, it degcribed that ordinary police
interrogation had failed to reves! anything but a general picture of the IRA organization,

. but that the use of the five techniques led to information identifylng an additional 700
IRA meénbere; detalls of poseible IRA operations, safs houses, and locations of wanted

. persons; and information identifyiug which individuals were responsible for 85 unsotved -
incidents. The opinion described the goal of the techniques as making “the detainee,
ﬁomwhcmhfomﬁmixmu&ed.fmlmatheumahosﬁlemmospm snbject to

‘ICTY, Jw&gmm, The Projecutor v. zmarma,ms-wz T, pane 57.

: ; (1)
. m . W0)(3) NatSecAct
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* pext™ The majority stated, “{W)o fink that the pplication of these techuiques, rubject

S?ﬁuﬁggﬁgnﬂn&&ﬂa%%s% they can be
applicd, would be in conformaity with the Directive [which prohibited viclatious of
Common Artiele 3. gggggggggg
govermment “decided that ths techuiques which Bhé Committes examined will pot bo used

" - ja future a8 & 2id to Interrogation.” Thus, despite thelr clest value to the UK in s -
. efforts to dsfest the IRA, the UK spparently has not used these technigues for thirty

ORE——
’x

L . ]

Mnaﬁaggﬁ As a relatod mater Hfm%nﬁﬁouuwwﬁggw
preate detil th facts and cohcinslons of the Lrsall Supreme Court and Earopesn Gout

of Human Rights cases g%&e.«%%gg%_gﬂm To

. Eﬁrﬁﬁgﬂa&ﬁsﬁggﬁs&o%@mﬁgﬁ :

: ﬁsﬁg”oﬁoggagggﬁggﬁnﬁvﬁgﬁ ‘
the BCHR with oo sationsle maﬁgon%aﬁpﬁ-wﬁu%a«&g But as |

described abové, E:ﬁsﬁalwiieaﬁﬁxfagng&&sﬁ
sich techniques againat membecs of the IRA, a tarrorist group, to gﬁ%ﬂ”ﬁﬁ
the UK, had béen unable 1o obtain using mors limited interrogstion teckniques. ‘«

. rationale is, of courss, similar 1o our rsfionale for o neod for BITx,

" and determuining ,ﬁwwaa.%.&sﬁ%aéw%g. :

T oXYy
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I do nat argue with the fact thet the underiying legal standerds that épplied to the
UK in that eass (that {s, the prokibition in fhe Buropean Convention on Buman Rights on
“inbaunan o degrading trestment or punishment™) wre slightly different than CAY's
prohibition oy “crual treatment.” But in interpreting theit CA3 obligations, Burcpea
aliies will be infloznced by tho BCHR’s imerictation of relovant tems, This inchedes
%o BCHRs deseription of “inbuman or degrading treatmant™ in the UK v, freland case,
in which the BCHR stated st pare. 167 that treatment {s degrading when it in such 2s to
xause in & person “feelings of foar, snguish end inferiority capable of Wutmilisting end
debasing him” and “possibly breaking [his) physical or moral resistance.” (OLC's dnaft
opinion states (it interogators would use the sleep deprivation technique “primarily to
weaken a detaines's resiatanos to interrogetion.”) Other relevant case Jaw includes the
interpretation by the Europesn Commission of Human Rights of “dograding treatment”™ ug
trostment or punishmedt that “grossly homitiatey {2 victim] before others ot drives hima to -
act against his will or conscience.™ Both BCHR standards are notably lower than the
“shocks the conscience” standard, Therefore, sithongh the treaty containing the terms
“intuman or degrading” {s not u law of war treaty, we think it ia virtaally sertain that
Buropean countries would spply theso standards {n asscgaing equivalent teqns in
Camman:;icles. ) ) -

' With regard to the Iarzel Supreme Court case, the current draf} relies hoevily on.
the fuct that the Court conoluded that the Yereli General Security Servico was not
suthorized to use physica! mesns of interrogtion. But the Court only rescbed that lsrus
after it had evatoated the varlous imemogation tecbuiques md concluded that the
techniques weare not “reasonable.” In easessing the “ressonsbleness” fext, the Court
discussed the reazcnsblencss requirement ss beig “In petfect accord™ with various
international law tresties that prohibit the uss of torture, cruel gnd inhuman trestment,
and degrading treatment. With regard to those tcrms, the Court states, “These
prohibitions are ‘sbsolute.’ There are no exceptions to them and there iz no room for
balapeing.” 33 LLM, 1471 at para. 23, Thus, when the Court conoludes thet the '

-techniqué of intentionalfy depdiving mm individaal of slesp for a prolongsd period of time

to tire bim out or “treal’ him ix not within the toope of 2 “ressanable” interrogation,
some¢ may read the Court’s opinion as shedding light on what activity copstitutos cruel,
inhuman, or degrading trastment, regardless of itz conclusion that the GSS could not use

physical means of terragation unless those mesns are inherent © an interrogation and

mﬁbmdmmb&n.) .

In view of the UK experience and these covirt cases, I request that the opinion
include a gentence that states, “Notwithstanding the difference in legal standards, the
State Departmerit belioves that it is highty Hkely that forcign conrts and internationa!
triducals wonld congider sextain of these EITs — at aminimuom, nudity snd prolonged

? Baropesn Comnission of Human Rights, Grest Care, YB of the Exre, Conv. on Hum. Rix,, Vol 12, p.
186, See also BeAHR, Hurtado v, Switrerlond, Publications of & Eoropean Court of Buman Righty, Series
At Jodgrents xnd Decistons, vol 280-4, p. 14 (finding bumilisting ¥nd dagrading treatment where the
Eoverment s detainoe from changing bs clothing for a day evan Wiough the applicant had
defocated in hie pants becanss of the chock of 8 stun prenade).
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sleep deprivation —~ o be violations of Common Anmla 3.” This cowld mean that CTA

,pmmelwbommlmdbemmdymbemwrmmdpmwm

fmigneommuudzmmdbeiow

Comapormmm The oninwl:aminwprcuvemolw &wona'lcthz‘ :

mdmhxpxaddmof&mm&ﬁwimmqphuﬁmbmmm
against al Qaeds. When treaty drafiers purposely exploy vagne and [ll-defined langusge,
much lnguage can reflect 2 decision to provide flexibility to state partics as they confront
ciroumstances wnfarescen at the time of the treaty’s drafting.” (Sec page 48.) We ar
unaware of 8 legal basis for this mathod of tresty interpretation. One cannot

interpret the Gbject snd purpose of Comman Axticle 3 es providing “flexibility and
dimvﬁmfurﬂwﬂxmanmnhfodwehpmcchmpmmm -under that

. Article. Indeed, Jan Brownhs has referred to the “principle of contemporansity” ~ that s,

“the language of the traaty met be tnterpreted in light of the rules of geaeral
intanational Isw in force at the time of its conclugion, and efsa in Bght of the
contemporancolis meaning of terms.™ Thir principle is In temson with the draft
opinion's “contémporary circumstance” spprosch, The question about whether a

' dmﬁonmuwimmthamoﬂuwyhupmﬁmmqasﬁmhowww

fhat treaty's terms ance a ststo (or its courts) decjdes that the situation does ) within the
treaty’s terme. Sincs the Supreins Court has conchuded that the conflict with al Qaeda
falls within the terms of Axticle 3, Mknpaﬁaﬁtofdmmmmhkm
Jmmhmmmmmmﬁmm

< TothemﬂmDOJchoomdenﬁmimwwmnﬁmdmmmt
reliance on contemporary eirsumitences cannot focus exclusively on the U.S, view of

V those circumstanoes. That is, ﬂ:eopinimﬁﬂltouplmmztmumpmﬂyumby

tmtyputnmofthennpormofcammmmae) may have changed as well; certan

behavior that might bave been viewed in 1950us<andnentmt‘hCommonAmde3may
bumummnmzwiﬂxﬁdhﬁdemzow :

\ We&hkxtwoﬂdbemﬁﬂfmmemhmwnthofmﬂmmw
Tiability in foreign tribunals, Az-nated ahave, e o not think foreign tribunals would
egres with this opinion’s conalusions shout Common Article 3, and we do not think these

tribunals would defer to U.S. interpretations of that provision. There have been
increasing munbers of ariminal investigstions in Buropean countries of U.S. officials for

" varlous sofivities, incinding slleged renditions, We therefore carmot say, that tho xjsk of
* crjminal exposure overseas of U8, afficials involved in this program, including CIA

officers, {s insubstantial, Because forelgn courts Hkely wonld view some of theso BITs a»
violating Common Article 3 and a8 war crimes, and because a mummber of giates have
‘established broad jurigdiction over war crimes, we think it would be approptiate for the

©
' Ian Browlie, Prineipler of Public Intcrnational Lew.629 (Oxticd 1990).
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opinion to assess the possible czintinal exposure of U.S. officials in foreign courta.’
Finally, we would recommend that ths opinion assets the dagree to'which the U.S.
Govermment might be misceptible to alaims by other states for mistreating their nationals
tfthauswubdlwed&mwcwmumdownbhgﬁmwfbmtomd:wnaﬁm
in sceardance with Common Article 3. .

* ¢ ¥

md&hmwmuemmwenﬁcwnmImemmhingmmm

thiv opinion. While It does a carefnl job enatyzing the precise mesnings of relevant

. words and phrases, | am concerned that the opinton will #ppear to many readers to have.
misted the forest for the tress, Wil the aversge American agree with the conchugon that
a detainee, naked and shackled, is not being subject to humilisting and degreding
treatment? Mthebmadastleveubehavethntheophlon'wm&lpadngofmno
end treaty teoms Wil not be conddered the betier mterpretation of Common Artiele 3 but -
mheuwcrkondvocacytosﬂncvudmedoum

‘Cl"

l le:edondthetimmw,mwmewybnhtvemquﬁommgmgm
etier, .

:Shcemt)",
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’hﬂmomzmwamuppuumyommmmmmwwmmamuzmm
question, and tiking ints consiSuration tha concem that mémbers ofhs U8, commmanity (inchuding same
U.S. srombors) might not view ax ressanable the interpretations cantuined i section TV of th draft opinjon,
w think ¥ also be fmpertant for OLC 10 cansides the risk to U8, pérsormsal in U8, cour, in view of

: section 10040) of ths DTA. ,
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