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·Dear Stew: 

. ' 

. . I mnmtmg to �  S.tlcpaitmoot�·� fbe � o!Lcpl 
Countol;'•dnft�on �m1moa:a&n·�,�'). Alyoo·wru. 
soe.fttmi o\Jr. f»nuuci:Us;Ihtve ibcl:laod� 011tbe COm1uoD � 3 � 

- Mlltaill6d onpqea 46 througb.90 o!'the dnftopfiiion, giveD fho atata �· tole . 

and�lii �ot.bigmties. But Ibmako�� on teak 
·� otdlo or:.c anal)'IU. to the� fh1t' oar� 0t1 tho Cosiaocm Artie1o' 
eOdion IO{Jg'cmd di� l:PPfOICbet there.. In ld4ltloa; (n lipt of'tbo Act 1bst tb#a . 
o.¢n!an � Qie �en Comwtlom-�·� din:cfl)"im{liot � tn::a1mcnt 
provided by ml to U.S. toroct -1 bdim itil lmpoitmt for·OOI> to � dlil drift . 
op.hiion. . ' ' ' 

· At thboutcet. l � a:prm cancem aboat"tb6 drift_Ophtlotl'•·� aw the. 
Brli'Pl. quettioa m �with Common Adiclo 3. of.1he Oal�l�. 'AJ I 
will� below) thol!rtt fhatinvolvemutity lnd�tleep � WO\lld 
appear to be'p:ohtbited by Common Az:tfolc 1. �tho ophzion doea �to identify 
-or�� 8lfeguardl thsimuat,, in lJl)'liew, be in pllce to esmut I.bat al)' of the 
-��can be ttdministm:din uJwniet·1thatdoen10t vk\!ate U.S; · 

obliption.nmder Comm® Ariiclo 3: · 

· 

' . 

flmlNl.MliJJIXlDI#� CD11C11mtbda �/��" 

(b)(1) 
(b }(3) .Nfil§..ecAct 

I 



Case 1:15-cv-09317-AKH   Document 53-21   Filed 10/17/16   Page 2 of 12

I 
I�• b'l.:1 ,_,., • c_.;1 

(FAl)PEll 16 �0117 11i.Hl1'8T.1l:S7t'NO.C16ooa&RO p 

"TO!net&IJ .. (b)( 1) 
· . (b)(3) NatSecAct 

Al I will expliiu m men detail below, the draft oph:Uon faili to nly on these 
well� l!Dml.I of troaty�o,n, &nd in theb' place auhcdtutci � thearie,, 
� t.herelmnoe "of domestic law to aupport controvmW. conclutio:ns about tl1e 
moaning llld ipplicability of �on.Articl� 3. id a,gene:al m&U«, we do DDt bolieve 
dial we oan �� �Y that pananphs t(a) IDd t(c) o!�onMicle l prohs"bit · 
oal;yiboae ��by ow FUth.MomiJment 'l'hcopinim'• effort to " 
hltapi:et Common Arsiclc 3 primarily by Jld'CfCQOC to U.S. damastio law ia � 
with traditional U.S. mty � if l.1Ulikel1n> be viewed u objectiv� lep1 aml)'rda,. 
m!, in our view, 11.l�y leads to ineoirect �· . · 

. . 
Nfl4itl n' ST.up D�n 

We m not proplRd. at thi1 p�t f;o C<mQludc that ibo tlUd.lt)' (or nudity m . 
combhiation wi1b. exteadcd 1leep depriVation) �a.a �ed. in the OLC dnft 
�)'Bia arc � \Dldef any ciro\Jmltmoca, with. the Common Artlolo .3 obliption 
in pttlgrlph 1(c) 10 prob11>it ••outraiea upon p«aonl.l dignity, tnparti.cubr humiliating 
'1\d dej,tading �t'' IUld with the requirement of� tztatmeilt · 

OutraJa flJ'<'lt pen<»1al �. We �Jn meral critical mpee1I With the opb:d�'• �of Cho Jopl atmdud lhat flowl from the prqJ:l.lbitiom apinlt 
· comtlli� � upoo �dignity, in pm:Uculs:r1mmililtlns and desndini 
� .. ths.t are eontifud .in p� l(o) af Ccttlmon Altielc 3. · 

"FiIJt, we dU&gree with the weight the opinion places on in�tbis � 
• )1y tumiq to oqr "domestic lept ttldition." Ju � above, Olis intczpretive !!pprC>ach is . - - . 

1 lhc: dl:aft o¢aiau .tnvom 1hc � oflbe Sc:t:ato'• dc:cirio.tl to nl)'.on U.B. �oaal � � cJarif,lf � r.cmw "c:me1�or��&l1be CA'J'. Bowmr. CU. dcci.doal11&Wtrd bl• 
umtcd � � ro de CAT, t!iiis � ictW U.S. lfDl1 obllgatiam � dzat troaty. 11iia is 
� llOtl1\llUmple ot'tiuty� udngtmtil& A-om� b.•. ne o(htf cunip1o tis. tho � � OmwaCoilVClltiom ��?a die� of�lnhow111aie�uld 
��tbetmtyt:id��-�tbutJtl��· ltt f4Cf,, �� 
� t cfta lo Iba �tlrid dadDg dl&t � ibcna! � 1'rdnr adopW J.n Comtl2aD Altlclo j 
�tbc.��-&·�'ble�BWr411f•fimn,�." 
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·� with�tndi1ianal tCoaty �01l roles.. N�. 'Che ophUoJl relies 
hoav4Y on our domestic legal tradition to cobcJDde tbt the·DTA •1 "thocb the 
CODSCiSc" standltd 1' the i.ppiOprlato, cantextual tfatldl.td md � 1hAit � a.i & 
�al taetot' tn �that the J*Ogral'll ll uot a vfOldon of pmpaph 1(�). 
This irl� C$1enCi1Dy allowa the opinion. to wc:rt 1liat the bthl.viot FOhibited as 
"�up� peraonal digm.'ty" is equivalent to the bthlVior p� by the DTA. 
We do riot bdfeve that tho Conpas Glldoracd such «equiVtl� in thb MCA. Indeod, 
we belitte thatthcfaihn of tho�� convhioc� to �e � 
"�y'" � und«minea (JU? ability to .ni11 on this approach today. �we 
dG no� tlifUfhat the MCA provides guidance about tho� of"o� Upon 
��as a matter of treaty law or U.S. I&'!. 

s� uide .:. ,.  wcthinkwe1nust-tb.e'�Qb the��··� what 
is the proper�on of pmarapb l(o)? We� with the opinion'l�luliona 
.ftllt '1mmj1fa1U:Jg atld de� mtment snust r1Jc.to1he level of�� UpOn 
ptaODll dignify" to bo ptOflJtlOed; WC Agree that lcmie tzieasUre of �al tpal)ili• 
'(DAY be app1opdate in detcrminmg � • putieullr � WOUld bo pmhiblted; Ind we 
�that IM aeu �vmec! by this probibldon'raustbe,.as J'ictet � thoH �. 

. � 1rotld opinion &di p&t'fiwkdymotcing-aets whi.i:lh ""!ft Commiued 
��the Second World We ... All of these concluiqoa tUy llftly bo drawn 
.tlimvP an�otthepllin meamngofth01anguagcm question,� m 
light oft.be object aml pQxpOeo otthe Gfl1en CouvectiOna. 8ml 1*ins mm a.oicount tl\e 
ttrswPzz�ru. 

We� agree that the ICTY Ahbtw1li c:aae c;ft(td.fn the drift opinion itanda 
for tho proporition tAu osie lhoutd �vthsl.tt 1. �lo ptn:sn•1 reaction� the Ult in 
decermhdng If it wo-qld bo an "outnp." But tht ophi.iot\ fai1r to note that Ootma.un'• 

.. commentai:y on the Blementi o!Wu Crim.es llto c&cuuer; ��to take into actlOunt 
the C\lltmat backgroim.d of� Victim• � a.sreaiug whcthr.r the Oond11oi amoun� to 
m oUU:apupM � dipity. Thi• qu•lifi.oattou was conaidored bnpodmt� 
often the. extent of the dogradation or hnm!fiation uperlenoed by«® victbna will depend 
'2pott their c:altun1 b.�,. In a World Ww n·trl� Jn ml� milimY c:onrt. dafeMama were wnvictod o!viol4tlng the l'29�Convr:atioJla 1b? cutth1g off the 
.hair amt �·of Sikh ludis.ns and o! maldng 1heni anoke � . 'llml, the 
A/� COurt{CC()gnired that bo1b tilbjective and Objectivo elementl m fll:lmnt.1 

. 
Applying the f�bjectivo'' ata!ldtld Aons Ald;sDVlkl. we.bellow that 11\ldity in tny 

�·and mOJt �yiwdity eombhied with ab1olding a p«IOl1 in order to 
�deep. would•be VI� as� with.plrapph l(c) of Common .Artio1e 3. 
We bclkv"' that aie �le pmon, u won 11 world.�on. would Mtilldor ,such at;Q 
to� hamili.non and �gradation of aJevel to be c;oasiclered m outrase upon 

· poriOl1ll digMy, We believe that 1be world wwld &:d tbe&e �particularly molting. 
The publio teeefloil to fhe � at Abu Gbraih ot an individual itaDtting naked with a 

. saek over hft head or Of·hidi'Yidllll detainees nf.bd lit ha?Jdeufii. WU incmh'bly hostile 

(b)(1) . 
(b)(3) �atSecAct 
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.IM �rcliablo � otpablie oph:Jioa We bl:vo 6ttlo rwon to believe tba: the public 
reaction to a.ii Jmap of 111 illdlvJdual �in a detemicn fJQliiy wearing only a 
diaper, with bi& hand& rhackled in &om of him. de.eply tatigutd, wauld. be moie tivonble, even if this tre.atn\cnt (anllke the abt.J6e at Abu. Gbn.ib) ooow:red � m 1 
ea:rcfuily ,reguiatod.. limtted prognm that exitted f« ctw �. 

· 

DesCrlptiooa in the draft itldf � tbt�lian thatm objeCtivri peaon 
would find tfle.=tmique of nudity to be mo11nageupon �dignity. The dra.ft 
�th.It the pU?po11e behind fhe ttH of tmdity 11 tQ "'OIUle embar:n.Jsmcnt, .. 
Ufnduco �logical �" IDd to •uploit tho detaiYo'a fce.r of' being .sccn 
nabd.,, Foz an average� tha it little diffino� between doins 11;11- aDt Jo �an 

· individual feel wJuerable and embmwed, and'domg an· act to� that individual 

Applicati� qf tbc "subjective" cultutlfbaoqround teat ofthl).4ltbO't11kl we 
only�. our com:em, �it ia bigb1y likely �.tlie nbjec;U of thole Btl"• will 
ht Mua:lbn Jnalea. 1t is our �ding that ltll.1lY Mallim men are particul&tly . 
�lo wU1i .n.udity, m:n botwtea moo, ltld·tbat �t ii highly dlltwbiriB tbt • 
M\lllitn man to hive a womqmJmnnabd, � mir,bt �with �mta. The did 
opinion tailc to� �ypo�rolevll'lt� noroil tba; would atreot •court'• 
·� o!the:B1'f1 • 

.l.ll lhil.c»tmc.ctioD, WB noto ibatdle most n:omt daft ofd» OLC cpiuiO!l DOW 
JdcnWiea h:I the Hetion on the Wm: Cdmcs Mt. a� relevant �llMAI 
excbqgo·� btpartiWl cot.tenaµt amoJll � Senato::s that nakednen l?ld 
sleep ·deprivation. would be grave breadlea of CotmDOil Article 3 and tlms c:dmiMl 
ot:rcam. OQ Sept\mbe: 28, s� Xmntdr IOQSht to introduce an �  OW 
would have ideudied • uimiiial violstiom of Commori. Article 3 a nm:nbei of apedfied 
t8obniquO.. indndilig, l'llUt a/ta, the 1lie of stresa.�oo., sleep deprivation, and tho 
entite list of t«.lmfqQCS pmbibited iD U)e �mulgated }Wey Field M.ailual on 

· Intetropd.o:i. (wmdl mcludtt fotc:ingpeisom to boubd). �lion.al� 
810;37&. SCCl.itot Wamtr �yvppoaed thi& miendinent, and �wOtked to. 
defeat its introduction, btn �llfned in IO doiag; 

I don't WllU tbaa�jecdon to be� by Ole world in SDJ wty aa 
uerting thafthe �mentioned in�� uc c�t with the 
Geom Con� or that the;y eollld le�ybc: employed apinllt 01.tf 
troops or ID)'OM elae. , .. Tue typCI of �·d.� ln IM ameDdnlcnt. in 
my op� are iD tho� of grave b� o(.Ounm.cm Article 3 of1ba 
Gtineva Conventiom. 1:bae arc elearly prohibited by the bilJ. Rlther tlw.l lUU:na 
�c �. Qmp& � Cl.'tero:iacd itlpropc:r ®Dstitutional role by . 
�ning llloh conduct in broad � u a me tmdc:r 1he War. Cri.mea .Aet. The 
techniques m � �edyt IJll,CDdmQ\t In not �mat with the Co=mo.n 
f\rticle 3 and WO\l1d ltrOnBlY protm thclr uso ll,pinat our troops or Ill)' ()(hen, 

�nal Record, Sl0,3.90. SenatOr Levin, who spoke in support of Senator 
Konntdy•s amendm.Cut followitli Senator Warner'• � indiocncd that be was In 

(b)(1) . 
. (b )( 3) NatSecAct 

. ,.�� 



Case 1:15-cv-09317-AKH   Document 53-21   Filed 10/17/16   Page 5 of 12

., . 

• fW.b"I;:! r-'.O::! O'Al)f�9 j� 2oc7 !11Gll/QT. lll!i7,...-W0,Clll ,1;!4l!OGGO p 

'.) )( 1) 
(b)(3) NatSecAct 

. 
Tho OLC draft opinion conoludea that. in view. ot �set of tommfJl\ta by 

legislatot1 at.atfng that die MCA prescdbcd' only.� ab\nd� not spetifio .. 
teehmque; this upect of the 1egisJative history fa not plrlicullrly ilfWnin� Wf: do 
not read die two seta of� u �y� itjs poaiblc for legitlatm 
to agree that the. M� does not Im plrlicular �· 1'at nor ite not acceptable, 
mt.! alao fat,JOD>.e of1hose legi.11cton to condudetbat�teelmiquea DC't'ertheleu 
w9u]d not be pcnniajble un&l tho legal ft.mdants· Contiined. m (he 11.w •. In any ev\'!r1t. we 
believe tbatb �ti� \>y Senatua IevfJ1 IJSd.WGermiFt nggCJt 1bat there 
Seoatcnbdicved that the KU Ult1dhi thelatmedY.� ��cl eel· 
itlhmnm lt'UtJnd or "filrioul bpdi!y lnjuey," beC.alo ftloM �� ooutruod the acts 
u "gn.ve � (whia&, in the MCA, doe.·notmcludO. '"otmgesupon � 
�.' . 

' • · 

HU111tl11• tr� We are concemed that the draft�·· db� of what 
� '1N:mane �C" rnayconatiuf tblt� too�- In 
pwd.cuJAr. tbo �to Articlo 2.7 of the Boarth Gerwn CQD.vttld(m. which 
� algh � Partlea to tzm protected pen(u�llnmwlely at all time:a. statea: . ' 

. What � humane treatment follow; logically !tom the principles . 
expf.abted ill � 1 of Arliclo 'J.7 -� fortlidr penons, their honoz, • .  

• their religious � and prAC&ea, � di.eir mami.cn md �and ts 
·· f1¢cr �by thb lilt of"'1h.at is incompatible with it.· In thie CODneQtiOn 

1he patapph under &C'ltllion r.ned:kma u an example .• • Ill)' aet of vio� ot 
intimidatbl �-byzDilitaey �·or a legitimate deme for · 

1ecudt)'. but by a·Jjlltami& rcom tbf human Yataes (hmdtl. �people to 
· public wnosity, etc.). • . • The�- ofhum.aise trestmmt and the · 

prohibition of.oertam, tcts �with it are gaun1 enc1 .i,so1uxe m 
� • . .  , 'lhey 4ttC valid. 'bnll ��.and 'at all times'. amt epp)y, 
fer ontaple. to CUC1 � &.p�ptml1 f!·the l� �'bj� of Jtric.i 
sneuurea, liac;e tlic dimtea ofhmnmdfy' and� of� orrcpteulou. 
cvon when they ce sewre, mnot � JnCQmp�lo. · 

- ·  j 

.Pi� COmme.ntaeyto 001V at Z04-0S. Whi� tJu. dileiasiondou llOt piovide detailed 
pdauoe &boat whlt.c:onstitutce Jmm.tne �it doe. suaeat that tbc �ca:ta 

MSeim;' (b)(1) ,. 
(b}(3) NatSecAct 
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. exceed the pro Vision. of Tb.e buio �tiea. of life and. the proht'bitions fotmd ebcwb.ero 

in Comm.on Altldo 3. · · 
. · . 

· 

A mtemmt in the lleport on U.S. Praeti� lllbn.1itte4 to the ICRC in 'i997 u it 
developed ha Cmtomary Intom.ational llumlnitadm Llw �twty. !mfher �this· 
condurion. Three U.S. pmona (all t.oon« govemm.d dbiall) � tM U.S. 
report. One iened u an Air Fa.tee IAG tor twenty yem;-onc wu d.t. Colconel in the 

. Amiy; cd one ®W MrVea u a judge Oil the lCTY.' The tubmiUi4tl ltl.U\d, "It is 0¥ 
opn,Jo}JiiU of the US that penona d.etamed in� with m inU;m.U anned eonfllct 
aro emi1Sed to hlmw1o treatment" tpcaifi.e:d in ArtiOles 4, 5 and 6 AP It" (ICR.C Study. 
v� n tt 2139. pm. w9). Wbllo �does 110t�aiilyieprescm tho current 
�tlon'1 Vim. we m likely to lice cdticilm tbitwt'm now �  
��morenmowty.• . · 

1·.m. capedally eonoemed a!xnlt.Chc opin.iqn's ·� tbAt the UJe of 
extended peoda of lleop deprlvathm, aod tho tedUl1quel 1*id. to � diaI lleep 
.deprl'Vltftm, e<matitute .. hu.mtino treatment." AA WC� i; Ibo dctalnae will be �to ttand, lhackled. rot pt0longed periOdt ottimc, :m .. polidOQ the opbdQ!l · 

&'Cbowtedgea will pmd1.&ce muscle itna. AlSbough �detain• i1 aot allr>wed. to � 
byhil wriN ���he ma.y � collapso fion1 e:x:lwlrion md bo putJod 
&wm b)' bil lhack1ea. I tbhik it ta unlfb1y that� a �  to .Uy awake for up · 

to 96 h®.t1 at a d.aio UDder thete condition& would be� u lmmmc, Ind. u Q(Jf 
�Jnd� 
/llnt.alnlnt ElT• ud N#d/•r $4f� 

· 

We ate alSo uDable to concur 1h1tt tb.e rem•izdng mt• would fn all eases be 
�with the pmbibf.tions wntimed Pi� Articles; We have DOt reviewed 
th.c undt.d)'ing CIA� that deec:ribe tbe prosram Bud utabliJh the p8l'llllftel1 
Ind 'ufegucda relevam to the -uae offbc techztiqllea bl� The draft OLC opinion 
doct upt idmdfY 111 uadcrl)'ing CIA documedlblt deaedbea the program in queltion 
(although it nfcrB to a ClA Offloe ofMcdioal S¢yi"' � eatftlod Osliddtllu on 
J,/edkq} Md P�gical �IC � Rotl#km. �11 tm41JeteNIM) 
or d.erea."he in detail the� 14DpanSt 12.Jlt CIA wovid put in plaoe to SoV&D'l � 
�licadoa. of the tedmiqua. Put Otc o�om � D()D inti:ttogation ' 
teolmiqu.es have itrcsaed tbe�of�·� 1ncludbig thO need !Or 
�th.It take into accoum .facton mcb q Ibo detdnoe'• emotioml and ph)'Sical 
� and wu�ea and tbJt.ttqllin inb:.rroplon or. docfQn to � wh«ber a 

� Axticl� .(..6 � M II� aamug o!3W �that 
• Pm:ma aot "1dng: dlrec:tpttrm bortilfil� or vdi4�ceued10 labprtiD � are 

. ·:=�����-�==��=�OnUIWlt:> 
e<mlt1litmy old=,� �ttd by Cou:unon�Je ); " T.bOIO�bk for� �oot��� ct m::m.tJl hullhP!d b:ltegdty of 

, Ike:� by MY Ul:!iua1itied a.ct or omiu.IOJl. 

(b )( 1) {b)(3) NatSecAct 
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dttaineeu medically Ind operationally IUitablefqr inwropd_on, CODSid.erins all 
� to  bo \lied ill eombinatiou. While i1 mty wall bci �cue tlllt iridividul 
�qqes (apart from nudity �d sleep �Otl). or some oamhination of thM 
tecbnique,e. QOuld be applied in a maDllcr that is ca�·wit& C=mon Article 3, 1t is 
imperative that OLd provide oloat lepl guidmce cm �o nfepl:da �to onsure 
that techniques, When uaed individually or in�� �Mt� Common 
:Article 3. 1:ndeed, the ICTY iuAlekrow.ttlw noted W �e &etioumcu .of 111 � and its 
OOllSequencecJ may lrilc either ftoiD. the: Utun: of the &Ct· per Ce-t>t f%Clm Cho repotition o! 

. ID act fJr tram a� of dUFurent n Md� taf'en lndividu&lly, would not 
constitnte I crime wfthin Article 3 of fhe S�i.f the Cum=l dnil does� offer this 
level of malysis. · · · 

hdu of� Pll1iluln fnd l,..,,tt#tlMI TIGliRJMI 
· Ibciieve tha't tbb p?Ktiee of o\lr tmty partnmt amt the deciai.om of �on'1 

tnOu?Wa p:wvidc. okvindicatiCD 6Iat the \\'Olld W0\1ld � Witti f114� 
o_f 0o11Jlrlml. Article 3 �tamed ID the draft opfnkm. · 

· Tr«ltypartnm. 'l1le diaeullioD ofthemcmdngofCam.c:m .Arliolo3'1 tcrnu . 
Mt tO rdeci thct our tl'elty partncn al:molt certainly woUtd �with· duJ eonoluaiOJ:l 
that each ottha BlTI comp� with Ccasn\on Aniolo.3� '!be v1ow of our �.U:aty' 
Pvt:ru:n W01lld ftow both hm-nlMllicourtcuee·(""" �of UKv. lr� 
bclo'R'), and h'm an� lack of tole:nDcoin� and tlaewhere �. � 

• tba;t ttdabt appear to COllttavme the indhidual dignity and·� of .im individulL 
'Ibis ii, of� oao reuon that the AdtnhtJantion md Congms, bl the wake of 
H�, sought to� Iogkbdou that UnplmtentedU.S. obliptiOf\I un@z' c.\3, 
HOw� we Olm10tipose the treaty� of oartreitypartnm in� 
what paniwler �.�mean. 

' ·. 

) )(1) 
1u)(3) NatS(('!CACt 
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I 

i..u.1;><-1,:i r. ::ft() 
(l"RIHt/I 16 :1n? 1!1Se/eT, 1J;li1/ll!Od1tQO�lUllillHl p 

.9. (b )( 1) (b)(3) NatSecAct 
I do n.ot argue with tb4= fact that the �)ins lepl·� that applied to the 

UK in that we (that 1ti the probibieion in the �Convention Oll Human .Rijhtl on 
·�or degrading trWmen1 or� are slip1ly dfffcnmt than CA3 '• proht'bition cm "cruel treatment." But in� t&ei? 00 obli&adons, BUropcan · 

allies will be htiluetJcod by tho BCBJ.l'1�on of� tennl. l'h11 "1cludea 
the·.BCBR '1 deacrlption of "inlmmais or degrading rreatr.ucmf' in the UK \I, lrtkznl cuo, 
in which the ECHR. atated at pm. 167 ttllt �ts �when it it such .. to 
lr0l18� in aperaon "feelll:sgs of fear, mguhb and bderiorit)rCIJl1lble ofhUmUiadng md 
��·him" and «poatibly bre.sdng [bit) :physical or��" (OLC'1 dtaft 
opunon atatea Chat intctropton would me tho 1leep � f:tlebtlique �y to 
weaken a dcteiee'• resi1tanoe to hrterropion. ''>' Ofb«ri!� �law inolt1de* the 
m�r:el!.lion by1he lturopesn C'cmmUtiOll ofBumalilU&b;ta of "degndilag in:ailmlat" as 
1J:e.aUnent arpuuttbmeat that"'�lylmmilian (• vlctlmJ·bdbte otbcn or drlveahlb).to · 
act apiust bis will or co.Mai�c. "' Both Banl itmdards ire notJbly lower 1han the 
�the coUscienee" •talldard. � al1hougb the treaty.con�� tem.s 
"':iDhumm ordogradfpg'' it not a law of.wu1mt)t. we think it la virtu&Jly CWb.t that 
Bump'Call eountriet W0\1.1.d e.pply fhe.o �in weublg equfnlel\t tenna in 
Common Azticle l. . . · . · 

W'ithregud to the� s� c.omt �the currem draftrcliee hcttil)' on 
the fact'lhat th,e Cov:tt CQDOl'Qd,,d t1w the lneli Gerunl &lcu:dty Seivice wu not 

· 

&D:thorlzed to 11Se physioa1 means of �ption. lM &O:Jw:t only Me.bed�� 
a.ft« it bid �u-11ho va:dOWI mtaroption �·pd eot>O,Juded th.; tho 
tcdlniquet 'Ww llOt �tlDJblt." hi� the 'TeuoDable.ncu .. bf. the Com 
� tbe�lcmet4 � ul:lcdni'"inp«fect a.ccord" with vuiws 
�onal la.w treatie8 tbatprobtoit tho \1llO of�.auet snd itilmman tleatment. 
aad. dognding 1roatmeot. � tesud to lhosetmm, tlt� Coiurt ltlt.tS, 'Thftc 
p?Obf&ltiOblJ co 'molute.' There �no oxceptioas to hlUl and 1here ia no room fAr 
baiaing." lU.L.M. 1471 at pan. 23. Thul, wbbA tho Court� tiat tne 

. techtdque of .lnteationaUy deptiving mdndividual of�. for a pt01oupd. podod o!timtJ 
to mt bito out or� him k u.ot wiaiin the icopo of a �le" Pitcoption, 
come may read the eourt•a opinion u theddiug light QJ1 w� tottvity doastltutel cmel. 
tnb'uman. or degJ.'8dmg � �gdLiu of lb t»iWlueion mat th& G�S could not use 
.phygi"'1 mean,a of interrogation unlcu those mcam arc Jnhi:mtt tt> an taterrogati0J1 and 
l\te fair and.�. 

In View of the UXexpedcuoe md these coWt � I requeat that the opinion 
include a t�tJwmtet, "N�thc�in ��the 
St&te Dcp� believet tblt lt tc !Ughly likely that "forl:ip coum md international . 
trib'WWJ would e<>D8idec ccrum of these BIT• -at a� nudity and piolonged 

(b)\1) . 

(b)(3) NatSecAct .---------------'----
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. (b)(1 l 

(b)(3) NatSecAct 

sleep dqmvation.-to be vlolatiom of Common Article 3." ThiJ could meu that CIA 
penonnet who administer m:Tt W01:11d b¢ more likely tO � �for� {m)Ce&I in 
fQ[eign countnea, IS� below, . · · 

�"1)1�. The opiliion invom m iDte.rpmive toot to ''recol1cilc the 
residual � of Common Artiwe 3 with.ita:mli� fo the� eontlict . 
ap.i:Dst al Qaeda. When treaty drdca p.tt:poaely.,pJ.oy vape m1 m.defined � 
� leguagc can �ect a decision to piovide .flezibility tQ ltattp� 111 ·tney confront 
� unibtelOflifat the thnc atlbc !Mt.Y• �,.(See page 48.) We 11'!1 
lllJaWlle of 1 lop.t basia for t'bi.c �of txelty �ou. . One eamiot � intapM tha·objeat ari.d puq,oae of� Artiolel· u � 1'flexibility and dilcntiQll fOr thb &ecutive Branch to develop an� CtA progamH.tmdei 1hat 

. �cle. tndocd, Jan 13row¢io has Jetemd.1o tho "pmwple o£ "°� .... 1hat la, 
Ache lmguap of the treaty DD1lt 'be� tn Ugbt of the mlet of genml 
i:mtmatioml. law in foree at the lime of'ilJ conclufi.on, -.·a1so in IJgb,t. of' the 
� mcaains-0f tetma,"' ndl-principll it hi tmtdon with. the draft 
opjniQQ'I "'contimpomy � �cb. lleqqeation about 'Wb.Cfhe,r a . 

· sltlwiOA falla within� 1mn1 ofa trmy la rieparaco tom 11>.e qudt!Dtl how to lumpiet 
tbat flaty'1 tflfllU once a stitc (or tt.c:omu) dceides tbltiM sltuati<m dies fall witfdD. the 
tieat1• timJ. Sirlce the .S\lpreblc Court bA$ eoacll&W lbat tM «mflict.with a1 ·� 
falls wit.bin the ttni1S of .Axficle 3,·tb.e b;npcrfectfit of tl Qaedl iDto tbat Arti4� is M 
longer rolevlnt in luteiptetblg � elm Art!� metm. 

. To the� thitDOJ cbootoc to.mrdn tbil � method in its opUdon. a 
rdi.anct on �tuY����tlyon tbeU.S .. viewof 
tboJe �· That ir, the opinion f:aill to cixphdn that� VleM by 
tr;catYpcC;nt:n of the� of�on Artlelc3, mqhave cbanpd u well; eerlain 
beha'Vior that Dliaht baVI' been :Vlewted in 1950 as �dcttD.t with Common Article 3 may 
be •ten.'u incomistent with tbtt Article Jn 2007, 

Leg• llbl.:I 
Wo think it wpwd bo �for the. opinion to wea rim �f civil ar. � 

lia&ility iD foreign tribllJWI. Al nated lbcwe, in 'do not think .fonign tn1.rm1ala would 
qreo �this opinion�• totioln&iom about CoimnwlArtfolo !;'ad we do not think these 
tn'b• would. de.fer to u.s. Jntetpnb&ion1 .ottlili pmvision. nere hive bcc:n 
� zwmbcn of miminal in.� m.� countriet of U.S. o1licilla !or 

· vadoua aotivitiu, Jneluding. a&pl mnditiOnl. We tbcirofu� •Y. that tbo.xisk of 
cr:imhtal ecposµre ovmou o!U.S. Qflidali involved m thi• progwn. including CIA 
o.ffitcm. ia �. B¢01U.SC fOtdgn COW1S Iibly would view some of theao BIT• u 
violating Common Ai;ticle 3 and u war crilnct, and becau8e a nmiibcr of stms han 
'established broad Juriadktlon over war aim.es, we think tt �be approprlato !or the 

I Willtowlic. � o/Alblle lttJerMJioMI u1d29 (Odtint J 990). 
.Jf!P� (b )( 1) 

(b)(3) NatSecAct 
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(b )( 1 ) 
(b)(3) NatSecAct 

opinion to uaeu the pouible czimina1 uposuie OfU.Si ofticials ln fote!gn coum. !I 
Fbially, we would mommf1ld that the opinion llllef.I the ·dogree to 'wbWh the U .s. 
Government might be l\iaceptible to claims by other lt8tet tb.r m1ltreating thdr mtionalt 
if tM.o ltttet t>eueved that "c bf violated our'obtipdmu to ibem to treat their nadOt'lllla 
in t.CCDl'dtacc with Co:mlon Artklo 3. 

• • it • • 

. Jn lddition to �e ruore speeific .co� I hsye .. m ov� concem. about 
tb1I opinion. While Jt does •amblJob analyzing the�� of relevant 
WOtds and phwea, I mn·conceme4 um the�·wiU.� to many reaaei. to have. 
mined. tho .fon!st for� trees. Wlll the awcagt AnleriWt:agree wit'h the eonclution thi!t 
l d� DW4  md thd:led, ia aotlKdng Rbjcctto llmiriliumg and� 
ttea.tmmd? At the bioade$t lfwel. I believe tut the�oD.'1.cmoM Pm.ins of lbtlttocy 
nn4 ttoatyt.emu will not be.� �better� of Common Article 3 but · 

�I work· of advocacy to achie\I� l desirfd � . 

. . . .. . 

. . s�. 

CJ?io.� 
1ohnB. Betlitlger, m 

(b )(1) (b}(3) NatSecAct 
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