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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

American Civil Liberties Union and the American 
Civil Liberties Union Foundation,

Plaintiffs,
v.

Department of Defense; Department of Justice, 
including its components the Office of Legal Counsel
and Office of Information Policy; Department of State;
and Central Intelligence Agency,

Defendants.

Civil Action No. ___________

COMPLAINT

COMPLAINT FOR INJUNCTIVE RELIEF 

1. This is a lawsuit seeking the release of records pertaining to the CIA’s now-

discontinued program of rendition, detention, and torture (“RDI program”).

2. In the years after September 11, 2001, under a program developed and authorized 

by officials at the highest levels of government, the CIA tortured suspected terrorists, including 

in a network of secret overseas prisons known as “black sites.” The program was halted by 

President George W. Bush in 2008, and in 2009 President Barack Obama ordered the black sites 

closed.

3. Because of the continuing and extraordinary public interest in and controversy 

surrounding the CIA’s RDI program, the Senate Select Committee on Intelligence (“SSCI”)

conducted a comprehensive review of the CIA’s post-9/11 conduct—examining millions of 

pages of government documents in the process.  The SSCI completed a 6,000-page investigative 

report, Study of the CIA’s Detention and Interrogation Program (“SSCI Report”), documenting 

its findings and conclusions.  

Case 1:15-cv-09317-AKH   Document 1   Filed 11/25/15   Page 1 of 9
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4. On December 9, 2014, following Executive Branch declassification review, the 

SSCI released the SSCI Report summary to the public.  The summary describes widespread 

abuses that took place in the RDI program, as well as details concerning the CIA’s evasions and 

misrepresentations about its activities to Congress, the White House, the courts, the media, and 

the American public.  The SSCI Report immediately became the subject of widespread public 

controversy and debate, as well as media attention. 

5. In the months since the SSCI Report’s release, the debate about the CIA’s RDI 

program has intensified.  The legality and wisdom of the CIA’s practices—as well as the 

resulting harm to individuals’ human rights, our nation’s values, and our national security—are 

currently debated in Congress and in the context of the 2016 Presidential campaign. 

6. In response to the public release of the SSCI Report summary, the CIA 

declassified and released its June 2013 response to the SSCI’s Study.  CIA Director Brennan also 

released a public statement on December 9, 2014, acknowledging that the “the detention and 

interrogation program had shortcomings,” “that the Agency made mistakes,” and that it “did not 

always live up to the high standards that we set for ourselves and that the American people 

expect of us.”  

7. On January 28, 2015, the CIA issued new guidance that declassified numerous 

aspects of the RDI program in response to the SSCI Report. 

8. This action is brought under the Freedom of Information Act (“FOIA”), 

5 U.S.C. § 552, seeking injunctive and other appropriate relief, including the immediate 

processing and release of records sought by Plaintiffs American Civil Liberties Union and 

American Civil Liberties Union Foundation (collectively “ACLU”) from Defendants Department 

of Justice (“DOJ”), Department of Defense (“DOD”), Department of State (“DOS”), and CIA 

Case 1:15-cv-09317-AKH   Document 1   Filed 11/25/15   Page 2 of 9
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(collectively “Defendants”) through a FOIA request (“Request”) made by the ACLU.  The 

Request sought records and categories of records either identified in the SSCI Report or whose 

classification status is implicated by the Report’s public release, the CIA’s public response, and 

the accompanying change in classification guidance. 

9. Plaintiffs submitted the Request to the DOD, DOS, and CIA, as well as to specific 

components of the DOJ, including the Office of Legal Counsel (“OLC”) and Office of 

Information Policy (“OIP”).  Plaintiffs sought expedited processing and a waiver of fees. 

10. To date, no agency has released any record in response to the Request. 

Jurisdiction and Venue

11. This Court has subject-matter and personal jurisdiction over this action pursuant 

to 5 U.S.C. § 552(a)(4)(B), (a)(6)(E)(iii), 28 U.S.C. § 1331, and 5 U.S.C. §§ 701-706. 

12. Venue is premised on the place of business of the ACLU and is proper in this 

district under 5 U.S.C. § 552(a)(4)(B). 

Parties 

13. Plaintiff American Civil Liberties Union is a nationwide, non-profit, nonpartisan 

organization with more than 500,000 members dedicated to the constitutional principles of 

liberty and equality.  The ACLU is committed to ensuring that the U.S. government acts in 

compliance with the Constitution and laws, including international legal obligations.  The ACLU 

is also committed to principles of transparency and accountability in government, and seeks to 

ensure that the American public is informed about the conduct of its government in matters that 

affect civil liberties and human rights.  Obtaining information about governmental activity, 

analyzing that information, and widely publishing and disseminating it to the press and the 
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public (in both its raw and analyzed form) is a critical and substantial component of the ACLU’s 

work and one of its primary activities. 

14. Plaintiff American Civil Liberties Union Foundation is a separate § 501(c)(3) 

organization that educates the public about civil liberties and employs lawyers who provide legal 

representation free of charge in cases involving civil liberties. 

15. Defendant DOJ is a department of the executive branch of the U.S. government 

and is an agency within the meaning of 5 U.S.C. § 552(f)(1).  The OLC and OIP, from which the 

ACLU has also requested records, are components of DOJ. 

16. Defendant DOD is a department of the executive branch of the U.S. government 

and is an agency within the meaning of 5 U.S.C. § 552(f)(1). 

17. Defendant DOS is a department of the executive branch of the U.S. government 

and is an agency within the meaning of 5 U.S.C. § 552(f)(1).  

18. Defendant CIA is a department of the executive branch of the U.S. government 

and is an agency within the meaning of 5 U.S.C. § 552(f)(1).  

The ACLU’s Request

19. On August 14, 2015, the ACLU submitted the Request for sixty-nine records and 

categories of records identified in the SSCI Report or whose classification status is implicated by 

its public release, by the CIA response, and by the accompanying change in classification 

guidance.  The requested records include (1) emails, cables, memoranda, letters, and reports 

identified and excerpted in the SSCI Report; (2) records of Combatant Status Review Tribunals; 

and (3) reports previously released in redacted form before the public disclosure of the SSCI 

Report.  A copy of the request is attached to this complaint as Exhibit A. 
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20. The ACLU sought expedited processing, contending that the records were 

urgently needed to inform the public about actual or alleged government activity and that the 

ACLU was primarily engaged in disseminating information.  See 5 U.S.C. § 552(a)(6)(E)(v); see

also 28 C.F.R. § 16.5(d)(1)(ii); 32 C.F.R. § 286.4(d)(3)(ii); 32 C.F.R. § 1900.34(c)(2).  The 

ACLU also sought expedited processing on the grounds that the records related to a “breaking 

news story of general public interest.” 32 C.F.R. § 286.4(d)(3)(ii)(A); see also 28 C.F.R. § 

16.5(d)(1)(iv). 

21. The ACLU sought a waiver of search, review, and duplication fees on the basis 

that disclosure of the requested records was in the public interest because it was “likely to 

contribute significantly to public understanding of the operations or activities of the government 

and [was] not primarily in the commercial interest of the requester.”  5 U.S.C. § 

552(a)(4)(A)(iii); see also 28 C.F.R. § 16.11(k)(1); 32 C.F.R § 286.28(d); 32 C.F.R. § 

1900.13(b)(2).  The ACLU also sought the waiver on the basis that the ACLU constituted a 

“representative of the news media” and that the records were not sought for commercial use.  See 

5 U.S.C. § 552(a)(4)(A)(ii)(II); see also 32 C.F.R. § 286.28(e)(7); 32 C.F.R. § 1900.13(i)(2); 28 

C.F.R. § 16.11(d). 

The Government’s Response to the Request

22. None of the defendant agencies has released any record in response to the 

Request.  The agencies have responded inconsistently to the ACLU’s request for expedited 

processing and waiver of fees. 

DOJ Office of Legal Counsel 

23. On August 28, 2015, OLC denied the ACLU’s request for expedited processing 

under 28 C.F.R. § 16.5(d)(1)(ii) (“An urgency to inform the public about an actual or alleged 

Case 1:15-cv-09317-AKH   Document 1   Filed 11/25/15   Page 5 of 9

JA-24JA-24
Case 18-2265, Document 55-1, 11/14/2018, 2434171, Page27 of 135



-6- 

federal government activity, if made by a person primarily engaged in disseminating 

information.”), but referred the request to the Director of the Office of Public Affairs to 

determine whether to grant expedited processing under 28 C.F.R. 16.5(d)(1)(iv) (“A matter of 

widespread and exceptional media interest in which there exist possible questions about the 

government’s integrity which affect public confidence.”).  The OLC deferred its decision on the 

request for a fee waiver.  It has not rendered any decision since that time, or provided any 

records. 

24. On September 16, 2015, OLC was informed that the Office of Public Affairs 

granted the ACLU’s request for expedited processing under 28 C.F.R. 16.5(d)(1)(iv).  By letter 

dated September 17, 2015, OLC informed the ACLU that its request had been granted expedited 

processing.  However, no documents have been provided or, to the ACLU’s knowledge, 

processed.  Indeed, the ACLU has received no further response or correspondence from OLC. 

DOJ Office of Information Policy 

25. On August 28, 2015, OIP denied the ACLU’s request for expedited processing 

under 28 C.F.R. § 16.5(d)(1)(ii) (“An urgency to inform the public about an actual or alleged 

federal government activity, if made by a person primarily engaged in disseminating 

information.”), but referred the request to the Director of the Office of Public Affairs to 

determine whether to grant expedited processing under 28 C.F.R. 16.5(d)(1)(iv) (“A matter of 

widespread and exceptional media interest in which there exist possible questions about the 

government’s integrity which affect public confidence.”).  By letter dated September 16, 2015, 

OIP informed the ACLU that its request had been granted expedited processing under this 

section.  In the same letter, OIP advised the ACLU that “unusual circumstances” would impact 
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the time required to process the Request, and that no decision had been made on the ACLU’s fee 

waiver request.  The ACLU has received no further response or correspondence from OIP. 

Department of Defense 

26. On September 15, 2015, DOD denied the ACLU’s request for expedited 

processing and advised the ACLU that “unusual circumstances” would impact the time required 

to process the Request.  The response did not address ACLU’s request for a fee waiver.  The 

ACLU has received no further response or correspondence from DOD.

Department of State 

27. On August 21, 2015, DOS’s Office of Information Programs & Services denied 

the ACLU’s request for expedited processing, stating that the ACLU had failed to demonstrate a 

“compelling need” for the requested records.  DOS granted the request for a fee waiver.  The 

ACLU has received no further response or correspondence from DOS. 

Central Intelligence Agency 

28. On August 26, 2015, the CIA denied the ACLU’s request for expedited 

processing.  The ACLU has received no further response or correspondence from the CIA. 

Causes of Action 

29. Defendants’ failure to make a reasonable effort to search for records sought by the 

Request violates FOIA, 5 U.S.C. § 552(a)(3), and Defendants’ corresponding regulations.

30. Defendants’ failure to promptly make available the records sought by the Request 

violates FOIA, 5 U.S.C. § 552(a)(3)(A), and Defendants’ corresponding regulations.

31. The failure of Defendants DOD, DOS, and CIA to grant the ACLU’s request for 

expedited processing violates FOIA, 5 U.S.C. § 552(a)(6)(E) and the Defendants’ corresponding 

regulations. 
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32. The failure of Defendants OLC, OIP, DOD and CIA to grant the ACLU’s request 

for a limitation of fees violates FOIA, 5 U.S.C. § 552(a)(4)(A)(ii)(II) and the Defendants’ 

corresponding regulations. 

33. The failure of Defendants OLC, OIP, DOD and CIA to grant the ACLU’s request 

for a waiver of search, review, and duplication fees violates FOIA, 5 U.S.C. § 52(a)(4)(A)(iii), 

and the Defendants’ corresponding regulations.

Requested Relief 

WHEREFORE, Plaintiffs respectfully request that this Court: 

A. Order Defendants immediately to produce all records responsive to the 

Request; 

B. Enjoin Defendants from charging Plaintiffs search, review, or duplication fees 

for the processing of the Request; 

C. Award Plaintiffs their costs and reasonable attorneys’ fees incurred in this 

action; and 

D. Grant such other relief as the Court may deem just and proper. 

November 25, 2015   Respectfully submitted, 

      /s/ Dror Ladin 
Dror Ladin 
Jameel Jaffer  
AMERICAN CIVIL LIBERTIES   
    UNION FOUNDATION 
125 Broad Street, 18th Floor   
New York, New York 10004  
Phone: 212-284-7303 
dladin@aclu.org 
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Lawrence S. Lustberg 
GIBBONS P.C. 
One Gateway Center
Newark, New Jersey 07102
Phone: 973-596-4500
llustberg@gibbonslaw.com

Arthur Eisenberg
Beth Haroules
NEW YORK CIVIL LIBERTIES 

UNION FOUNDATION
125 Broad Street, 19th Floor 
New York, New York 10004
Phone: 212-607-3300
aeisenberg@nyclu.org
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AMERICAN CIVIL LIBERTIES 
UN ION FOU"IDATl 01'1 

l II r I 

AMERICAN CIVIL LIBERTIES UNION 

Ms. Michele Meeks 
Information and Privacy Coordinator 
Central lntelligence Agency 
Wa hington, D.C. 20505 

Mr. Paul Jacobsmeyer 
OSD/JS FOIA Requester Service Center 
Office of Freedom of Information 
Department of Defense 
1155 Defense Pentagon, Room 2C757 
Washington, D.C. 2030l-l l55 

Ms. Sheryl L. Walter 
Director, Office of Infonnation Programs and Services 
U .S. Department of State 
Building SA-2 
515 22nd Street, W 
Washington, D.C. 20522-8100 

Carmen L. Mallon 
ChiefofStaff 
Office of Information Policy 
Department of Justice 
Suite l l 050 
1425 New York Avenue .W. 
Washington , D.C. 20530-0001 

Melissa Golden 
Lead Paralegal and FOIA Specialist 
Office of Legal Counsel 
Room 5511 , 950 Pennsylvania Avenue, NW 
Department of Justice 
Washington DC 20530-000 I 

Re: Reguest Under Freedom of Information Act 
(Expedited Processing Requested) 

To Whom It May Concern: 

August 14, 2015 

The American Civil Liberties Union and the American Civil Liberties 
Union Foundation (together, the 'A LU") 1 submit this Freedom of 

1 The American Civil Libe11ies Union is a non-profi t, 26 U.S.C. § 501 (c)(4) 
member hip organization that educates the public about tbe civil liberties implication of 

pending and proposed state and federal legislation, provides analys is of pending and proposed 
legislation, directly lobbies legislators, and mobil izes its members to lobby their legislators. 

The American Civil Liberties Union Foundation is a separate 26 U.S.C. § 50) (c)(3) 
organization that provides legal representation free of charge to individuals and organizations 
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Information Act ("FOlA") request (the "Request")2 for specific records 
identified or discussed in the Executive Summary of the Senate Select 
Committee on Intelligence ("SSCI ') Study of the CIA 's Detention and 
Interrogation Program ("SSCI Report"); and for records implicated by the 
declassification and release of the Executive Summary, the CI A's June 2013 
response to an earlier version of tbe SSCI Report, and the January 30, 20 J 5 
ClA classification guidance with respect to the former Rendition, Detention, 
and Interrogation ("RDI") program. 

I. Background 

On December 9, 2014, fo llowing Executive Branch declassification 
review, the SSCI released the SSCI Report swnmary to the public. The 
summary describes widespread abuses that took place in the RDI program, as 
well as details concerning the CIA ' s evasions and misrepresentations about its 
activities to Congress the White House, the courts. the media, and the 
American public. The SSCI Report immediately became the subject of 
widespread public controversy, debate, and media attention. 

ln response to the public release of the SSCI Report summary, the CIA 
declassified and released its June 2013 response to the SSCI's Study. CIA 
Director Brennan also released a public statement on December 9, 2014, 
acknowledging that the " the detention and interrogation program had 
sbortcomings," " that the Agency made mistakes," and that it "did not always 
live up to the high standards that we set for ourselves and that the American 
people e>.-pect of us."3 

In addition to the voluminous and extensive official disclosures of the 
CIA's detention and interrogation program contained in the SSCI Report 
summary and the CIA's response the CIA further declassified additional 
aspects of the RDI Program in response to the SSCl Report. On January 30, 

in civil righcs and civi l liberties cases, educates the public about civil rights and civil liberties 
issues across the country, directly lobbies legislators, and mobilizes the American Civil 
Liberties Union's members to lobby their legislators. 

2 The ACLU submits this request pursuant to FOIA, 5 U,S.C § 552 e.r seq., the 
Department of Defense implementing regulations, 32 C.F.R. § 286, I el seq., the Department 
of Justice imp lementing regul ations, 28 C.F.R. § 16. l et seq., the Department of State 
implementing regulations, 22 C.F.R. § 171 .1 et seq., the Central Intelligence Agency 
implementing regulations, 32 C.F.R. § 1900.0 I et seq., and the President' s Memorandum of 
January 21 , 2009, 74 Fed. Reg. 4683 (Jan. 26, 2009) and the Attorney General's 
Memorandum of March 19, 2009, 74 Fed. Reg. 49 892 (Sep. 29, 2009). 

1 Statement from Director Brennan on the SSC! Study on the Former Detention and 
Interrogation Program, Central lntelligence Agency News & Information (Dec. 9, 2014). 
https://www.cia.gov/news-infonnation/press-releases-statements/2014-press~releases-
sta tern en ts/ statement- from-di rector-brennan-o n-ssc i-study-o n-d etent ion-in terro gat ion -
program.html. 

2 
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2015. tbe CIA provided new classification guidance with respect to the RDI 
program that specifically declassified: 

• The fact that the former RDI Program was a cove1t action program 
authorized by the President. The fact that the former RDI Program was 
authorized by the 17 September 2001 Memorandum ofNotification 
(MON). 

• General allegations of torture by [High ValueDetaineesJ unless such 
allegations reveal the identities (e.g., names, physical descriptions, or 
other identifying information) of CIA personnel or contractors; the 
locations of detention sites (including the name of any country in 
which the detention site was allegedly located ; or any foreign 
intelligence service involvement in the HVDs' capture, rendition 
detention or interrogation. 

• The names and descriptions of the thirteen Enhanced Interrogation 
Techniques (EITs) that were approved for use and the specified 
parameters within which tl1e EITs could be applied . 

• EITs as applied to the 119 individuals mentioned in Appendix 2 of the 
SSCl Executive Summary acknowledged to have been in CIA custody. 

• Information regarding the conditions of confinement as applied to the 
1 I 9 individuals mentioned in Appendix 2 of the SSC! Executive 
Summary acknowledged to have been in CIA custody. 

• lnfom1ation regarding the treatment of the 119 individuals mentioned 
in Appendix 2 of the SSCl Executive Summary acknowledged to have 
been in CIA custody, including the application of standard 
interrogation techniques. 

• Information regarding the conditions of confinement or treatment 
during the transfer ("'rendition ') of the 119 individuals rnention~d in 
Appendix 2 of the SSCI Executive Summary acknowledged to have 
been in CIA custody. 

Government' s Mot. to Amend Protective Order U S v. Mohammad, 0kt. No . 
AE 013RRR (U.S . Mil. Comm. Jan. 30 2015).4 

The ACLU seeks certain documents that are identified in the SSCI 
Report or implicated by its public release. These records are of clear and 
enom10us public importance. For much of the last decade, the CIA's RDI 
program has been a matter of intense public interest. The American public ' s 
interest in the torture and abusive treatment of CIA detainees has only 
increased in the wake of the release of the SSCI Report summary. 5 A fair 

4 htL'p://www.mc.mi l/Po11als/O/pdfs/KSM 2/KSM%20n%20(AEO I 3RRR(Gov)).pdf 

5 See, e.g .. Carol Rosenberg, Human Rights Groups Ask A /lorney General w Order 
New CIA Torture Probe, Miami Herald, June 23, 2015, 
htrp ://www.miamiherald .com/news/nation­
world/world/americas/guantanamo/article25313905.ht1J1I ; Alex Rogers, Another 2016 GOP 
Faull Line: Torture, National Journal, June J 6, 20 15, http://www.nationaljoumal.com/2016-
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public debate about the CIA 's RDJ program must be informed by the 
government's own records relating to the program. 

Release of these documents is critical to ensure meaningful public 
access to and debate about the government intenogation and detention 
practices after 9/11. These records will contribute to the American public·s 
understanding of govemmenta] policy and current and future public 
discussion about the legality and wisdom of the CTA's practices, as well as the 
resulting harm to individuals' hwnan rights, our nation s values, and our 
national security. 

n. Requested Records 

The ACLU seeks the release of the records listed in the attached table. 
For identification purposes, the list contains the date of the document's 
creation its title, the, page (if any) on which it is mentioned in the SSCI 
Report. a link to a public version of the document if it has previously been 
released in redacted fmm and additional identifying information (for 
example, text that appears in the document). The ACLU is not seeking 
production of any documents that have been previously released in full, 
unredacted fom1. 

With respect to the fom1 of production, see 5 U.S .C. § 552(a)(3)(B), 
the CLU requests that responsive electronic records be provided 
electronically in their native file format, if possible. Alternatively, the ACLU 
requests that the records be provided electronically in a text-searchable, static­
image fo1111at (PDF), in the best image quality in the agency's possession, and 
that the records be provided in separate, Bates-stamped files. 

ill. Application for Expedited Processing 

The ACLU requests expedited processing pursuant to 5 U.S.C. 
§ 552(a)(6)(E) and 32 C.F.R. § 1900.34(c); 28 C.F.R. § 16.S(e); 32 C.f.R. § 
286.4(d)(3); 22 C.F.R. § 171.12(b). There is a "compelling need" for these 
records, as defined in the statute and regulations, because the infcnmation 
requested is urgently needed by an organization primarily engaged in 
disseminating information in order to inform the public about actual or alleged 

elections/anolher-2016-gop-fai1 Lt-line-torture-201506 I 6; David We Ina, 'Torture Reporr' 
Reshapes Conversation in Guantanamo Courtroom, NPR (Feb. 25, 2015) 
http://n.pr/l Dk:mzCz; Associated Press, CIA Turlure Reporr by Senate Revives legal Debate 
on Harsh Interrogation Methods, Times-Picayune, Dec. 14, 2014, http://s.nola.com/loq87pe; 
Michael Muska!, Q&A: Senate Tortwe Report Opens Political Wounds. L.A. Times. Dec . 11 , 
2014, http://fw.to/elphFhD; Evan Perez, Senate Torture Report Restarts Debate on Bush 
Terrorism Policies, CNN, Dec. 9, 2014, http://www.cnn.com/2014/ 12/05/politics/senate­
torture-report-restans-debate-on-bush-1errorism-pol icies/index. htm I; Paul Sh in kman, 
Troubling Details of CIA Torture Report Prompt Intense Debate. U.S . News, Dec. 9, 20 14, 
http://t.usnews.com/Z4pg2k. 
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government activity. 5 U.S.C. § 552(a)(6)(E)(v); see also 32 C.F.R. § 
1900.34(c)(2); 28 C.F.R. § 16.S(e)(l)(ii); 32 C.F.R. § 286.4(d)(3)(ii); 22 
C.F. R. § 17 I. l 2(b )(2). In addition, the records sought relate to a "brealcing 
news story of general public interest.' 22 C.F .R. § 17 l . l 2(b )(2)(i); see also 32 
C.F.R. § 1900,34 c)(2J (providing for expedited processing when "the 
infmmat:ion is relevant to a su~ject of public urgency concerning an actual or 
alleged Federal government activity ); 32 C.F.R. § 286.4(d)(3)(ii)(A). 

A. The ACLU is an organization primarily engaged in disseminafing 
information in order to inform the pubUc about actual or alleged 
government activity. 

The ACLU is "primarily engaged in disseminating info1mation" witbiu 
the meaning of the statute and regulations. See id. Obtaining information 
about government activity, analyzing that information and widely publishing 
and disseminating that information to the press and public are critical and 
substantial components of the ACLU s work and are among its primary 
activities. See ACLUv. Dep 't of Justice, 321 F. Supp. 2d 2.4, 29 n.5 (0.0.C. 
2004) (finding non-profit public interest group that "gathers information of 
potential interest to a segment of the public, uses its editorial skills to tum the 
raw material into a distinct work, and distributes that work to an audience" to 
be "primarily engaged in disseminating information' (internal citation and 
quotation marks omitted) .6 

The ACLU regularly publishes a newsletter that reports on and 
analyzes civil liberties-related current events. The newsletter is disseminated 
to approximately 450,000 people. The ACLU also publishes a bi-weekly 
electronic newsletter, which is distributed to subscribers (both ACLU 
members and non-members) by e-mail. The electronic newsletter is 
disseminated to approximately 300,000 people. Both of these newsletters 
often include descriptions and analysis of information obtained through FOJA 
requests. 

The ACLU also regularly issues press releases to call attention to 
documents obtained through FOIA requests, as well as other breaking news,7 

6 Courts have found that other organizations with missions similar to the ACLU and 
that engage in information dissemination activities similar ro the ACLU are "primarily 
engaged in disseminating information." See, e.g. , leadership Conference on Civil Rights v. 
Gonzales, 404 f. Supp. 2d 246,260 (D.D.C. 2005) (Leadership Conference on Civil Rights); 
ACLU v. Dep ·1 of Justice, 321 f'. Supp. 2d al 29 n.5; Elec. Privacy ln.fo. Ctr. v. Dep 't of 
Defense, 241 F. Supp. 2d 5, I l (D.D.C. 2003). 

7 See, e.g., Press Release, American Civil Liberties Union, U.S. Releases Targeted 
l(jlling Memo in Response to Long-Running ACLU Lawsuit (June 23, 2014), 
https:/ /www.aclu.org/national-security/us-re leases-targeted-ki 11 ing-memo-re ponse-long­
runni ng-acl u-lawsuit; Press Release, American Civil Liberties Union, Justice Department 
White Paper Details Rationale for Targeted Killing of Americans (Feb. 4, 2013), 
h rtps://www .a c 1 u.org/nati ona 1-security/j ust ice-departmen t-w hi I e-paper-deta i I s-rationaJ e-
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and ACLU attorneys are interviewed frequently for news stories about 
documents released through ACLU FOIA requests. 8 

Similarly, the ACLU publishes reports about government conduct and 
civil liberties issues based on its analysis of information derived from various 
sotrrces, including information obtained from the government through FOIA 
requests. This material is broadly circulated to the public and widely available 
to everyone for no cost or. sometimes, for a small fee. Since 2011 alone, 
ACLU national projects have publisl1ed and disseminated dozens of reports, 
many of wh.ich include a description and analysis of government docwnents 
obtained througb FOIA requests.9 The ACLU also regularly publishes books, 

targered-killing-americans; Press Release, American Civil Liberties Union, Documents Show 
FBI Monitored Bay Area Occupy Movement (Sept. 14, 2012); Press Release. American Civil 
Libe11ies Union, FOIA Documents Show FBI Using "Mosque Outreach" for Intelligence 
Gathering {Mar. 27, 2012), hnp://www.aclu.org/national-security/foia-documents-show-fbi ­
using-mosque-outreach-intelligence-gathering; Press Release, American Civil Liberries 
Union, FOIA Documents Show FB I Ulegally Collecting Intelligence Under Guise of 
"Community Out1'each" (Dec. l, 2011), https://www.aclu.org/news/foia-documents-show-fbi­
illegal ly-collecting-intelligence-under-guise-community-outreach; Press Release, American 
Civil Liberties lJnion, FOlA Documents from FBI Show Unconstitutional Racial Profiling 
(Oct. 20, 2011 ), bttp://www.aclu .org/national-security/foia-documents-fbi-show­
unconstitutional-racial-profiling; Press Release, American Civil Liberties Union , Documents 
Obtained by ACLU Show Sexual Abuse of Immigration Detainees is Widespread National 
Problem (Oct. 19, 2011), http://www.aclu.org/irumigrants-rights-prisoners-rights-prisoners­
rights/documents-obtained-aclu-show-sexual-abuse; Press Release, American Civil Liberties 
Union, ACLU Lawsuit Seeks Information from FBI on Nationwide System for Collecting 
"Suspicious Activiey" lnfom1at!on (Aug. 25, 2011 ), https://www.aclu.org/national­
security/aclu-lawsuit-seeks-inforrnation-fbi-nationwide-system-collecting--suspicious; Press 
Release, American Civil Liberties Union, New Evidence of Abu eat Bagram Underscores 
Need for Full Disclosure About Prison, Says ACLU (June 24, 2009), http://www.aclu.org/ 
na t io na 1-securi ty /ne w-ev idence-abuse-bagram-underscores-need-fu I l-d i sc I osure-a bout-prison· 
says-aclu 

8 See, e.g., Brad Knickerbocker, ACLU: FBI Guilty of "lndw;Jrial Scale" Racial 
Profiling, The Christian Science Monitor, Oct. 21, 2011 , http://bit.ly/ I MwkjPx; Joshua E.S. 
Phillips, inside the Detainee Abuse Task Force, The Nation, May 13, 2011 , 
http ://bitly/skUHD1 (quoting ACLU staff attorney Alexander Abdo); Scott Shane & 
Benjamin Weiser, Dossier Shows Push for More A/lacks Aj/er 9/11, N.Y. Times, Apr. 25, 
2011 , http://nyti .ms/ty47ZA (quoting ACLU project director Hina Shamsi); Eric Lichtblau, 
Court Revives lawsuil Over Government Surveillance, N.Y. Times, Mar. 21 , 2011 , 
http://nyti.ms/tgFpkd (quoLing ACLU deputy legal director Jameel Jaffer) . 

~ See, e.g., ACLU, ACLU Eye on the FBI: Documents Reveal Lack of Privacy 
Safeguards and Guidance in Government's "Suspicious Activity Report'' Systems (Oct. 29, 
2013), availuble at https://www.aclu .org/aclu-eye-fbi-documents-reveal-lack-privacy­
safeguards-and-guidance-governments-suspicious-activity-O; ACLU, Unleashed and 
Unaccountable : The FBl ' s Unchecked Abuse of Authority (Sept. 2013), available al 

bttps:/ /www.aclu.org/un leashed-and-unaccountable-fbis-unchecked-abuse-authority; Ya le 
Law School and ACLU, Victims of Complacency: The Ongoing Trafficking and Abuse of 
Third Country Nationals by U.S. Government Contractors (June 2012), Clvailable al 
https:/ /www.aclu .org/sites/defau It/files/field_ document/hrp_ traffickingrepmt_ web_ 0. pdf; 
Human Rights Watch and ACLU. Deportation by Default: Mental Disability, Unfair 
Hearings, and Indefinite Detention in the US lmmigration System (July 2010), available al 
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"know your rights'' materials, fact sheets, and educational brochures and 
pamphlets designed to educate the public about civil libe1ties issues and 
government policies that implicate civil rights and liberties. 

The ACLU publishes a widely-read blog where original editorial 
content reporting on and analyzing civil rights and civil liberties news is 
posted daily. See hl1p: //www.aclu.org/blog. The ACLU creates and 
disseminates original editorial and educational content on civil rights and civil 
liberties news through multi-media projects. including videos, podcasts, and 
interactive feahtres. See http://www.aclu.org/multimedia/. The ACLU also 
publishes, analyzes and disseminates information through its heavily visited 
website, www.aclu.org. The website addresses civil rights and civil liberties 
issues in depth, provides features on civil rights and civil liberties issues in the 
news, and contains many thousands of documents relating to the issues on 
which the ACLU is focused. The ACLU's website also serves as a 
clearinghouse for news about ACLU cases, as well as analysis about case 
developments, and an archive of case-related documents. Through these 
pages, and with respect to each specific civil liberties issue, the ACLU 
provides the public with educational material, recent news, analyses of 
relevant Congressional or executive branch action, government documents 
obtained through FOlA, and further in-depth analytic and educational multi­
media features. 

In the national security arena alone the ACLU website includes many 
features on information obtained through the FOIA. 1° For example, the 
ACLU's "Predator Drones FOIA" webpage, bttps://wwvv.aclu.org/national-

https://www. aclu.org/files/assets/ usdeportation0710_0.pdf; ACLU, Reclaiming Patriotism: 
A Call to Reconsider the Patriot Act (March 2009), available at 
hrtps://www.aclu.org/filcs/pdfs/safefree/patriot_report _ 2009031 0.pdf; ACLU, The Excluded: 
Ideological Exclusion and the War on Ideas (Oct. 2007), available at 
https://www.aclu.org/sites/default/fi les/field_document/the_excluded_ report.pdf; ACLU, 
History Repeated: The Dangers of Domestic Spying by Federal Law Enforcement (May 
2007), available at 
https://www.aclu.org/sites/defaultltiles/field _ document/asset_ upload _file893 _ 29902.pdf; 
ACLU, No Real Threat ; The Pentagon's Secret Database on Peaceful Protest (Jan . 2007), 
available at hrtps://www.aclu.org/report/no-real-threat-pentagons-secret-database-peaceful­
protest; ACLU, Unpatriotic Acts: The FB!'s Power to Rifle Through Your Records and 
Personal Belongings Without Telling You (July 2003), available at 
http://www.aclu.org/FilesPDFs/spies_repon.pdf. 

' 0 See, e.g., http://www.aclu.org/national-security/predator-drone-foia; 
http://www.aclu.org/national-security/anwar-al-awlaki-foia-tequest; 
https://www.aclu.org/cases/aclt1-v-department-defense; 
https://www.aclu.org/feature/mapping-tbi ; bttps://www.aclu.org/cases/bagram-foia; 
https://www.aclu.org/national-security/csrt-foia; https://www.aclu.org/is ues/national­
security/pri vacy-and-surveillance/nsa-survei I lance; https://www.aclu.org/patriot-foia; 
http://www.aclu.org/spyfi les; bttps://wwv, .ac lu.org/nat ional-securi ty-letters; 
https://www.aclu .org/national-security/ideological-exclusion . 
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security/predator-drones-foia, contains commentary about the ACLU's FOIA 
request, press releases anaJysis of the FOJA docwnents, numerous blog posts 
on the issue docmnents related to litigation over the FOlA request, frequently 
asked questions about targeted killing, and links to the documents themselves. 

imilarly, the ACLU maintains an online 'Torture Database," a compilation 
of over 100,000 pages of FOIA documents that allows researchers and the 
public to conduct sophisticated searches ofFOIA documents relating to 
government policies on rendition, detention, and interrogation. 11 

The ACLU has also published a number of charts and explanatory 
materials that collect, smmnarize, and analyze information it has obtained 
through FOIA. For example, through compilation and analysis of information 
gathered from various sources-including information obtained from the 
government throughFOIA-the ACLU created an original chati that provides 
the public and news media with a comprehensive summary of index of Bush­
era Office ofLegaJ Counsel memos relating to interrogation, detention, 
rendition and surveillance. 12 Similarly, the ACLU produced a summary of 
documents released in response to a FOIA request related to the FISA 
Amendments Act, 13 and a chart of originaJ statistics about the Defense 
Depa1tment's use of National Security Letters based on its own analysis of 
records obtained through FOIA. 14 

The ACLU plans to analyze, publish, and disseminate to the public the 
information gathered through this Request. The records requested are not 
sought for commercial use and the requesters plan to disseminate the 
information disclosed as a result of this Request to the public at no cost. 

B. The records sought are urgently needed lo inform the public abuu/ 
actual or alleged government activity. 

These records are urgently needed to inform the public about actuaJ or 
alleged govemment activity; moreover, the records sought relate to a breaking 
news story of general public interest. See 32 C.F.R. § 1900.34(c)(2); 28 
C.F.R. § 16.S(e)(l)(ii)· 32 C.F.R. § 286.4(d)(3)(ii)(A} 22 C.F.R. § 
171.12(6 )(2). 

There is enom1ous current public interest and debate about the CIA' s 
rendition, detention and interrogation program and its authorization of abusive 
techniques between 2002 and 2009. Notably, the ClA has claimed that the 
SSCI Report does not accurately characterize aspects of the RDI program; 
release of the records the ACLU requests will aid the American public in 

11 hnp://www.torturedatabase.org. See also hnps://www.aclu .org/national-

ecurity/aclu-v-department-defense. 
11 https:/ /www.aclu.org/s ites/defau lt/ files/pdfs/safefree/o lcmemos _ 2009 _ 0305 . pd f 
ll htrps://www.aclu.org/files/pdfs/natsec/faafoia20101129/20101129Summary.pdf 
14 htrps:/ /www.acl u.orgis ites/defau It/files/field_ documcnt/ns I_ stats. pd f. 

8 

Case 18-2265, Document 55-1, 11/14/2018, 2434171, Page40 of 135



Case 1:15-cv-09317-AKH   Document 1-1   Filed 11/25/15   Page 10 of 26

JA-38JA-38

~Mfkl AN CIVIL LI ERfl 5 
LJlllnfl FOUNDATION 

drawing its own conclusions about the legitimacy and legality of the Program. 
This public interest and ongoing debate is reflected in extensive media 
coverage of the CIA' s RDI program. See e.g. , Melissa Locker, John Oliver 
Conscripts Helen Mirren to Read the Senate 's Report on Torture , Time, June 
15.2015 http: //ti.me/l Be z9W; David Rohde, Exclusive: Detainee A lieges 
CIA Sexual Abuse, Torture Beyond Senate Findings, Reuters, June 2, 2015, 

http://reut.rs/ l I9bvux; Secrets, Politics and Torture (PBS Frontline 
documentary May 19, 2015); James Risen, American Psychological 
Association Bolstered C.l.A . Torture Program, Report Says, N.Y. Times, 
April 30, 2015, http://nyti.ms/l P9mntA; Mark Mazzetti, CJ.A. Reporl Found 
Value of Brutal lnterrogarion Was Inflated, N.Y. Tjmes, Jan. 20, 2015, 
http: //nyti.ms/1 E0eq8K Associated Press, CIA Torture Report by Senate 
Revive Legal Debate on Harsh Interrogation Methods, Times-Picayune, Dec. 
14, 2014 http://s.nola.com/loq87pe; Scott Shane, Backing Cl.A. , Cheney 
Revisits Torture Debate From Bush Era, N.Y. Times Dec. 14, 20 14, 
http://nyti.ms/l zRB6VE· Asl1ley Killough, Former CIA Chief Michael 
Hayden Slams Feinstein, Torture Report Response, CNN, Dec. 12, 2014 , 
http://www.cnn.com/2014/12/ 1 0/politics/hayden•to1ture-report­
response/index.html; Michael Muska! Q&A : Senate Torture Report Opens 
Political Wounds, L.A. Times, Dec. 11, 2014, http://fw.to/elphFhD; Taylor 

Wofford, CIA Director Brennan Defends CIA AJ;er Torture Report, 
Newsweek, Dec. 11 , 2014, http://www.newsweek.com/cia-director-brennan­
defends-cia-after-torture-report-291218; George Tenet Porter Goss, Michael 
Hayden, John McLaughlin, Albert Calland, and Stephen Kappes, fa-CIA 
Directors: Interrogations Saved Lives, Wall St. J., Dec. 10. 2014, 
http://on.wsj.com/l 2nyOjQ; Evan Perez, Senate Torture Report Restarts 
Debate on Bush Terrorism Policies, CNN, Dec. 9, 2014, 
http://www.cnn.com/2014/12/05/politics/senate-torture-report-restarts-debate­
on-bush-terrorism-poJicies/index.htmJ; Paul Shinkman, Troubling Details of 
CIA Torture Report Prompt Intense Debate, U.S. News, Dec. 9, 2014. 
http://t.usnews.com/Z4pg2k· Peter Baker, Bush Team Approved C.l.A. 
Tactics, but Was Kepi in Dark on Details, Report Says, N.Y. Times Dec. 9, 
2014, http: //nyti.ms/1 ugh803; Mark Mazzetti, Panel Faults Cl.A . Over 
Brutality and Deceit in Terrorism Interrogations, N. Y. Times, Dec. 9, 2014 
http://nyti.ms/lzot2v4; Rebecca Kaplan Senate Report: CIA Misled 
Lawmakers, Public on Enhanced Interrogation, CBS News, Dec. 9, 2014, 

http://www.cbsnews.corn/news/senate-report-cia-misled-lawmakers-public­
on-enhanced-interrogation. 

The media interest in the CIA' s RDI program makes clear that there is 
an urgent need to inform the public and allow it to meaningfully participate in 
the ongoing debate about this federal government activity. Thfa debate is 
particularly urgent as the American public ' s representatives debate the 
McCain-Feinstein Amendment to the National Defense Authorization Act. 

() 
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which would "reaffirm the prohibition on torture." 15 The records sought relate 
to a "matter of widespread and exceptional media interest in which there exist 
possible questions about the government' s integrity that affect public 
confidence.' 28 C.F.R. § 16.S(e)(l )(iv). Given the foregoing, expedited 
processing should be granted for this request. 

rv. Application for Waiver or Limitation of Fees 

We request a waiver of document search, review, and duplication fees 
on the grounds that disclosure of the requested records is in the public interest 
and because disclosure is "likely to contribute significantly to public 
understanding of the operations or activities of the government and is not 
primarily in the commerciaJ interest of the requester." See 5 U.S.C. § 
552(a)(4)(A)(iii). 16 

As discussed above, news accounts underscore the substantial public 
interest in the records we seek. Given the ongoing and widespread media 
attention to this issue, the records sought in the instant Request will 
significantly contribute to public understanding of an issue to which the 
government is devoting increasing attention. Little information about the 
government's CVE programs is publicly available, so the records sought are 
certain to contribute significantly to the public's understanding of, inter alia, 
the policies that government agencies have adopted regarding CVE efforts, 
the specific measures that government agencies are taking to counter what 
they perceive as violent extremism, and the extent to which such programs are 
infringing on the civil rights and/or ljberties of Americans. 

Such disclosure is not in the ACLU's commercial interest. As 
described above, any information disclosed by the ACLU as a result of this 
FOIA Request will be available to the public at no cost. Thus a fee waiver 
would fulfill Congress' s legislative intent in amending FOlA. See Judicial 
Watch, inc. v. Rossolli, 326 F.3d 1309, 1312 (D.C. Cir. 2003) ("Congress 
amended FOIA to ensure that it be ' liberally constrned in favor of waivers for 
noncommercial requesters."') ( citation omitted). 

We also request a waiver of search fees on the grounds that the ACLU 
qualifies as a "representative[] of the news media" and the records are not 
sought for commercial use. See 6 C.F.R. § 5.1 l(d)(l). The ACLU meets the 

Jl Emmarie Huettcman, Senate Votes to Turn Presidential Ban on Torture 11110 Law, 
.Y. Times, June 16, 20 IS http://nyti.ms/ I GXRqKI : Paul Lewis, Senate Passes Torture Ban 

Despite Republican Opposition. The Guardian, June 16, 2015, http://gu.com/p/49pcqlst:w; Ted 
Ban-ett, Senate Ovenvhelming/y Bans Torture Across U.S. Government, CNN, June 16, 2015 , 
bttp;/lcnn. it/1 Slq7M9; Conor Priedersdorf, Today's Senate Vote on Torture Is a Moral Test, 
The A1lantic. June 16, 2015, http://www.theatlantic.com/politics/archivel20 l 5106/senate-vote­
lorture-moral-test/3959541. 

16 See also 6 C.F.R. § 5.1 l(d); 28 C.F.R. § 16. 1 l(d); _2 C.F. R. § 17U7; 32 C.F.R. § 
1700.6(b); 45 C.F.R. § 5.45; 34 CF.R. § 5.33 . 
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statutory and regulatory defmitions of a ' 'representative of the news media" 
because it is an 'entity that gathers infom1ation of potential interest to a 
segment of the public uses its editorial skills to turn the raw materials into a 
distinct work, and distributes that work to an audience." 5 U.S.C. § 
552(a)(4)(A)(ii); see also Nat 'l Sec. Archive v. Dep 't of Defense, 880 F.2d 
1381, 1387 (D.C. Cir. 1989) (finding that an organization that gathers 
information, exercises editorial discretion in selecti.J1g and organizing 
documents, "devises indices and finding aids," and "distributes the resulting 
work to the public" is a "representative of the news media" for purposes of the 
FOIA); Service Women 's Action Network v. Dep 't of Def 888 F. Supp. 2d 
282 (D. Conn. 2012) (requesters, mcluding ACLU, were representatives of the 
news media and thus qualified for fee waivers for FOIA requests to the 
Department of Defense and Department of Veterans Affairs); ACLU of Wash. 
11. U.S. Dep 't ofJustice, No. C09-0642RSL, 201 J WL 887731, at *10 (W.D. 
Wash. Mar. 10, 2011) (findingthatthe ACLU of Washington is an entity that 
'·gathers information of potential interest to a segment of the public, uses its 
editorial skills to tum the raw materials into a distinct work and distributes 
that work to an audience");ACLUv. Dep 't of Justice, 321 F. Supp. 2d at 30 
n.5 (finding non-profit public interest group to be "primarily engaged in 
disseminating information") . The ACLU is therefore a "representative of the 
news media" for the same reasons it is "primarily engaged m the 
dissemination of information." 

Furthermore, courts have found other organizations whose mission, 
function, publishing, and public education activities are similar in kind to the 
ACLU's to be "representatives of the news media" as well . See, e.g., Elec. 
Privacy Info. Ctt. v. Dep 't of Defense 241 F. Supp. 2d 5, 10-15 (D.D.C. 2003) 
(finding non-profit public interest group that disseminated an electronic 
newsletter and published books was a "representative of the news media" for 
purposes of the FOJA); Nat 'I Sec. Archive, 880 F.2d at 1387· Judicial Watch , 
Inc. v. Dep 't of Justice, 133 F. Supp. 2d 52, 53-54 (D.D.C. 2000) (finding 
Judicial Watch, self-described as a "public interest law fitm," a news media 
requester), 17 

On account of these factors, fees associated with responding to FOIA 
requests are regularly waived for the ACLU as a 'representative of the news 
media." 18 As was true in those. instances, the ACLU meets the requirements 
for a fee waiver here. 

11 Couns have found these organizations to be "representatives of the news media" 
even though they engage in litigation and lobbying activities beyond their dissemination of 
information/public education activities, See, e.g,, Elec, Privacy /11fo. Cir., 241 F, Supp. 2d 5 ; 
Nat'/ Sec. Archive, 880 F.:?.d al 1387; see also Leadership Conference on Civil Rights, 404 F. 
Supp. 2d at 260; Judicial Watch, Inc., 133 F. Supp. 2d at 53-54. 

16 Tn April 2013, the National Security Division of the Department of .Justice 
("'DOJ") granted a fee waiver request with respect to a request for documents relating to the 
FISA Amendments Act, Also in April 2013, the DOJ granted a fee waiver request regarding a 

11 
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* * * 

Pursuant to applicable statutes and regulations, the ACLU expects a 
determination regarding expedited processing within l 0 days. See 5 U.S.C. § 
552(a)(6)(E)(ii)(I); 32 C.F.R. § 1900.2l(d); 28 C.F.R. § 16.5(e)(4); 32 C,F.R. 
§ 286.4(d)(3); 22 C.F.R. § l 7l. l2(b). 

If the Request is denied in whole or in part, the ACLU asks that you 
justify all deletions by reference to specific exemptions to FOIA. The ACLU 
expects the release of all segregable portions of otherwise exempt material. 
The ACLU reserves the right to appeal a decision to withhold any information 
or deny a waiver of fees. 

Thank you for your prompt attention to this matter. Please furnish the 
applicable records to : 

Dror Ladin 
American Civil Liberties Union 
125 Broad Street-18~' Floor 
New York, NY I 0004 
Tel: 212.284.7303 
Fax: 212.549.2654 
dLadin@aclu.org 

FOIA request for documents related to □ariona l security letters issued under the Electronic 
Communications Privacy Act. In August 2013, the FBI grnnted the fee waiver request related 
to the same FOIA request issued to the DOJ . In June 2011 , the DOJ National Security 
Division granted a fee waiver to the ACLU with respect to a request for documents relating to 
the interpretation and implementation of a section of the PA TRlOT Act. In October 20 I 0, the 
Department of the Navy granted a fee waiver to the ACLU with respect to a request for 
documents regarding the deaths of detainees in U.S. custody. 111 January 2009, the CIA 
granted a fee waiver with respect to the same request. In March 2009, the State Department 
granted a fee waiver lo the ACLU with regard to a FOIA request for documents re lating to the 
detention, inte1rogation, treatment, or prosecution of suspected terrorists . Likewise, in 
December 2008, the Department of Justice granted the ACLU a fee waiver with respect to the 
same request. Jn November 2006, the Department of Health and Human Services granted a 
fee waiver to the ACLU with regard to a FOlA request submitted in November of 2006. In 
May 2005, the U.S. Department of Commerce granted a fee waiver to the ACLU with respect 
to its request for information regarding the radio-frequency identification chips in United 
States passports. In March 2005, the Department of State granted a fee waiver to the ACLU 
on a request regarding the use of immigration laws to exc lude prominent non-citizen scholars 
and intellectuals from the country because oft.heir political views, statements, or associations. 
In addition, the Department of Defense did not charge the ACLU fees associated with FOIA 
requests submitted by the ACLU in April 2007, June 2006, February 2006. and October 2003 . 
The DOJ did not charge the ACLU fees associated with FOIA requests submitted by the 
ACLU in November 2007, December 2005, and December 2004. Finally, three separate 
agencies- the Federal Bureau oflnvestigation, the Office of lotelligence Policy and Review, 
and the DOJ Office oflnfmmation and Privacy-did nor charge the ACLU fees associated 
with a FOlA request submitted by the ACLU in August 2002. 

12 
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I affinn that the information provided supporting the request for expedited 
processing is true and correct to lhe best of my knowledge and belief. See 5 U .S.C. 
§ 552(a)(6)(E)(vi), 

Respectfully 

Droradin 
American Civil Liberties Union Foundation 

13 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

AMERICAN CIVIL LIBERTIES 
UNION and THE AMERICAN CIVIL 
LIBERTIES FOUNDATION 

Plaintiffs , 

V . 

DEPARTMENT OF DEFENSE , 
et . al. 

Defendants. 

Case No . 15-cv- 9317 (AKH) 

DECLARATION OF ANTOINETTE B. SHINER 
INFORMATION REVIEW OFFICER 

FOR THE LITIGATION INFORMATION REVIEW OFFICE 
CENTRAL INTELLIGENCE AGENCY 

I , ANTOINETTE B. SHINER, hereby declare and state: 

1 . I currently serve as the Information Review Officer 

("IRO") for the Litigation Information Review Office ("LIRO") at 

the Central Intelligence Agency ("CIA" or "Agency"). I assumed 

this position effective 19 January 2016 . 

2 . Prior to becoming the IRO for LIRO, I served as the IRO 

for the Directorate of Support ("OS") for over sixteen months. 

In that capacity , I was responsible for making classification 

and release determinations for information originating within 

the OS . Prior to serving in the OS, I was the Deputy IRO for 

the Director's Area of the CIA ("DIR Area") for over three 

years . In that role , I was responsible for making 

1 
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classification and release determinations for information 

originating within the DIR Area, which included , among other 

offices , the Office of the Director of the CIA , the Office of 

Congressional Affairs , the Office of Public Affairs , and the 

Office of General Counsel . I have held other administrative and 

professional positions within the CIA since 1986, and have 

worked in the information review and release field since 2000 . 

3. As the IRO for the LIRO , I am a senior CIA official and 

hold original classification authority at the TOP SECRET level 

under written delegation of authority pursuant to Section 1 . 3(c) 

of Executive Order 13526 , 75 Fed. Reg. 707 (Jan. 5 , 2010) , 

reprinted in 50 U.S . C. § 3161 note ("E . O. 13526") . Among other 

things , I am responsible for the classification review of CIA 

documents and information that may be the subject of court 

proceedings or public requests for information under the Freedom 

of Information Act ("FOIA") , 5 U.S.C. § 552 . 

4 . This declaration supports the government ' s motion for 

summary judgment by providing details regarding the 24 documents 

challenged by the ACLU. Through the exercise of my official 

duties , I have become familiar with this civil action and the 

underlying FOIA request . I make the following statements based 

upon my personal knowledge and information made available to me 

in my official capacity . 

2 
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I. RECORDS AT ISSUE 

5. By letter dated 14 August 2015 , the ACLU requested 69 

documents that were referenced in the Executive Summary to the 

Senate Select Committee on Intelligence ' s ("SSCI ' s") study on 

the CIA ' s former detention and interrogation program, which was 

released by SSCI in December 2014 . The ACLU attached a chart to 

the request identifying each of these records by description and 

footnote . The request also asked for a fee waiver and requested 

expedited processing . 

6 . By letter dated 26 August 2015 , the CIA denied the 

ACLU ' s request for expedited treatment. 

7 . The ACLU filed this lawsuit on 25 November 2015. 

8 . After conducting searches for responsive material , the 

Agency located copies of all of the CIA-originated documents. 

In addition , separate searches conducted by other federal 

agencies uncovered the remainder of the responsive documents . 

On 13 June 2016 and 30 September 2016 , the Agency produced non-

exempt , segregable portions of the CIA-originated records to the 

ACLU . The ACLU has indicated that they intend to challenge the 

redactions associated with twenty-four of the requested records. 

The attached Vaughn index describes those documents and 

indicates the basis for any redactions made by the Agency. 1 

1 The documents numbers in the Vaughn index correspond with the document 
numbering convention used by the ACLU in its initial request . Because the 

3 
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9 . I note t hat , in conjunction with SSCI ' s study , the CIA 

declassified certain information related to the former detention 

and int errogation program . I have carefully considered the 

records at issue in this case in light of those 

declassifications and I have determined that , notwithstanding 

those disclosures , each of these documents contains certain 

details that r ema i n exempt from disclosure pursuant to 

Exempt i ons 1 , 3 , 5 and 6 . 5 U. S . C. § 552 (b) (1) , (b) (3) , (b) (5) 

and (b) (6) . The exempt i nformation is discussed below . 2 

II. FOIA EXEMPTIONS PROTECTING CLASSIFIED INFORMATION 

A. EXEMPTION 1 

10. Exemption 1 provides that FOIA does not require the 

production of records that are : "(A) specifically authorized 

under criteria established by an Executive order to be kept 

secret in the interest of nat i onal defense or foreign policy and 

(B) are in fact properly classified pursuant to such Executive 

order. " 5 U. S.C . § 552(b) (1) . Here , the information withhe l d 

pursuant to Exemption 1 satisfies the procedur a l a n d the 

substantive requirements of Executive Order 13526 , which governs 

classification. See E . O. 13526 § l.l(a) , § l.4(c) . 

ACLU is not challenging certain records produced in the course of this 
litigation , those documents are not listed in the attached index . 
2 Additionally , I note that in connection with a separate civil action brought 
by the ACLU against two contractors associated with the former detention and 
interrogation program, the Agency , as a matte r of discretion , r e leased 
addit i onal material that would have been subject to one or more FOIA 
exemptions . 

4 
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11. As an original classification authority , I have 

determined that discrete portions of the records at issue in 

this litigation are currently and properly classified . 

Additionally , this information is owned by , and is under the 

control of , the U. S . Government. As described below , the 

information falls under classification categories§ l . 4(c) and 

§ l . 4(d) of the Executive Order because it concerns 

"intelligence activities (including covert action) , [or] 

intelligence sources or methods" and pertains to "foreign 

relations or foreign activities of the United States , including 

confidential sources." Further , unauthorized disclosure of this 

material cou l d reasonably be expected to result in damage to 

national security. None of the information at issue has been 

classified in order to conceal violations of law , inefficiency 

or administrative error ; prevent embarrassment to a person , 

organization or agency; restrain competition ; or prevent or 

delay the release of information that does not require 

protection in the interests of national security. Further , the 

responsive documents are properly marked in accordance with 

§ 1 . 6 of the Executive Order. 

12 . More specifically , the classified material contained 

in the reports consists of details about foreign liaison 

services ; identities of covert personnel ; current locations of 

covert CIA installations and former detention centers located 

5 
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abroad; and descriptions of specific intelligence methods and 

activities, including certain counterterrorism techniques ; code 

words and pseudonyms ; and classification and dissemination 

control markings. See CIA Vaughn index , doc. nos. 1, 2 , 6-10 , 

13-15, 17 - 19 , 28 , 29 , 37, 43-46, 50 and 66. To the greatest 

extent possible , I have attempted to explain on the public 

record the nature of the information subject to Exemption 1 from 

the records at issue . Should the court require additional 

details about the classified and statutorily-protected national 

security information, the Agency is prepared to submit an in 

camera, ex parte declaration for that purpose. As described 

below , disclosure of these details , which would reveal 

intelligence sought by the Agency and the means by which it is 

acquired , could reasonably be expected to cause harm , and in 

some instances exceptionally grave damage , to the CIA ' s 

continued ability to collect this information and to the 

Agency ' s relationships with foreign partners . 

13 . Foreign Liaison and Government Information . The 

documents at issue contain foreign liaison and government 

information. Foreign liaison services and foreign government 

officials, including those whose information is contained in the 

documents at issue , provide sensitive intelligence to the CIA in 

confidence . In order t o ensure the uninterrupted flow of that 

information, the Agency protects the content of those 

6 
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communications as well as the mere fact of the existence of the 

U. S . Government ' s re l ationships with particular i ntelligence 

services and foreign government officials . Disclosure of these 

details could damage the relations with the entities mentioned 

in the records and with other foreign partners working with the 

Agency , who may discount future assurances that information will 

be kept confidential . This , in turn , could reasonably be 

expected to harm intelligence sharing and cooperation on other 

areas of importance to the national security . 

14 . Covert Personnel . The records also contain names and 

personal l y - identifying details related to covert CIA employees . 

As part of the CIA ' s mission , the Agency places certain 

employees undercover to protect the fact , nature , and details of 

its intelligence activities . Disclosing the identity of a 

covert employee could expose those activities as well as 

intelligence sources with whom the employee has had contact . 

Moreover , disclosing the identity of a covert employee could 

jeopardi ze the safety of the employee , his or her family , and 

others with whom he or she has had contact . Given the 

sensitivity of the CIA ' s former detention and interrogation 

program , there is a significant concern that the re l ease of any 

information about these officers mentioned in the documents 

could place them and their associates in danger . In order for 

the Agency to effectively carry out its foreign intelligence 

7 
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gathering mission , it is imperative that the identities of 

covert personnel remai n protected. 

15 . Field Installations . The records also contain details 

regardin g t he current locations of covert CIA installations and 

former detention centers located abroad. The places where the 

CIA mainta i ns a presence constitute inte l l i gence methods of the 

Agency . Official acknowledgment that the CIA has a facility in 

a particul ar location abroad could cause the government of t he 

country in which the installation i s or was located to take 

countermeasures , either on its own i nit i at i ve or i n response to 

public pressure , to eliminate the CIA ' s presence with i n its 

borders or curtail cooperation wit h the CIA . Disclosing the 

location of a particular CIA facility could result in terrorists 

and foreign intelligence services targeting that installat i on 

and the persons associated with it . Moreover , given the 

politically charged nature of the former detention and 

interrogation program, even re l easing information about the 

locat i on of former facilities could harm relationships wi th 

foreign countries that housed those installations . In order to 

protect bilateral relations with these foreign partners , the CIA 

has consistently refused to confirm or deny t he location of 

these facilities . In fact , these detai l s were redacted from the 

Executive Summary publicly released by SSCI because of this 

sensitivity . As discussed above , damage to those relationships 
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with foreign governments could harm the CIA ' s continued ability 

to obtain accurate and timely fore i gn intelligence. 

16 . Intelligence Methods and Activities. The documents at 

i ssue also contain details that would disclose other 

intelligence methods and activities of the CIA . Intelligence 

methods are the means by which the CIA accomplishes its mission . 

Intelligence activities refer to the actua l implementation of 

intelligence methods in an operational context . Intelligence 

activities are highly sensitive because their disclosure often 

would reveal details regarding specific methods which , in turn , 

could provide adversaries with valuable insight into CIA 

operations that could impair the effectiveness of CIA ' s 

intelligence collection . 

17. For example , the CIA protected undi sclosed details 

about certain intelligence gathering techniques and Agency 

tradecraft , which have been , and continue t o be , used in range 

of CIA operat i ons and activities including current 

counterterrorism operations . Revealing this information would 

tend to show the breadth , capabilities , and limitations of the 

Agency ' s intelligence collection or activities . Such 

disclosures could provide adversaries with valuable insight into 

CIA operations that would damage their effect i veness . 

Adversaries could use this information to develop measures to 

9 
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detect and counteract the Agency ' s intelligence methods and the 

operational exercise of those methods . 

18 . Code Words and Pseudonyms. Some of the information 

redacted from the records consists of code words and pseudonyms. 

The use of code words is an intelligence method whereby words 

and letter codes are substituted for actual names , identities , 

or programs in order to protect intelligence sources and other 

intelligence methods . Specifica l ly , the CIA and other federal 

agencies use code words in cables and other correspondence to 

disguise the true name of a person or entity of operational 

intelligence interest , such as a source , a foreign liaison 

service , or a covert program . As discussed above , the CIA also 

uses pseudonyms , which are essentially code names , in many of 

its internal communications . 

19 . When obtained and matched to other information , code 

words and pseudonyms possess a great deal of meaning for someone 

able to fit them into the proper framework . For example, the 

reader of a message is better able to assess the value of its 

contents if the reader can identify a source, an undercover 

employee , or an intelligence activity by the code word or 

pseudonym . By using these code words , the CIA and other federal 

agencies add an extra measure of security , minimizing the damage 

that would flow from an unauthorized disclosure of intelligence 

information . The disclosure of code words and pseudonyms --

10 
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especially in context or in the aggregate -- can permit foreign 

intelligence services and other groups to fit disparate pieces 

of information together and to discern or deduce the identity or 

nature of the person or project for which the code word or 

pseudonym stands . 

20. Classification and Dissemination-Control Markings. The 

documents also contain classification and dissemination-control 

markings , which are among the intelligence methods used to 

control the dissemination of intelligence- related information 

and protect it from unauthorized disclosure . These markings 

indicate the overall classification level as well as the 

classification of discrete portions of a document , the presence 

of any compartmented information , and the limits on 

disseminating the information, which, in turn , would reveal 

details about the sensitivity and content of the underlying 

intelligence and indicate restrictions on access and handling . 

Disclosure of these markings would reveal or highlight areas of 

particular intelligence interest , sensitive collection sources 

or methods , foreign sensitivities, and procedures for gathering , 

protecting , and processing intelligence. Accordingly , the 

release of this information could reasonably be expected to 

cause damage to national security. 

21. For all of the reasons discussed above , the CIA cannot 

disclose certain information contained in the responsive records 

11 
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that perta i ns to inte l ligence sources , intelligence methods , 

intelligence activities , and foreign relations or foreign 

activities . I have determined that this information remains 

currently and properly classified pursuant to the criteria of 

Executive Order 13526 , as its disclosure could reasonably be 

expected to cause damage to the national security of the United 

States . 

B . EXEMPTION 3 

22. Exemption 3 protects information that is specifically 

exempted from disclosure by statute. A withholding statute 

under Exemption 3 must (A) require that the matters be withheld 

from the public in such a manner as to leave no discretion on 

the issue , or (B) establish particular criteria for withholding 

or refer to particular types of matters to be 

withheld. 5 U. S . C . § 552 (b) (3) . 

23. Section 102A(i) (1) of the National Security Act of 

1947 , as amended , 50 U. S . C. § 3024 (the "National Security 

Act") , which provides that the Director of National Intelligence 

"shall protect intelligence sources and methods from 

unauthorized disclosure , " has been widely recognized by courts 

to constitute a withholding statute in accordance wi th 

Exemption 3 . All of the information withheld pursuant to 

Exemption 1 constitutes intelligence sources and methods (as 

well as the operational exercise of those methods) of the 

12 
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Agency . See CIA Vaughn index , doc. nos . 1 , 2 , 6- 10 , 13-15 , 17 -

19 , 28 , 29 , 37 , 55 and 66 . Having reviewed the material , I find 

it to be properly exempt from disclosure under the National 

Secur i ty Act . Although no harm rationale is required , for the 

reasons discussed above , the release of this information cou l d 

significantly i mpair the CIA ' s ability to carry out its core 

missions . 

24 . Se ction 6 of the Central Intelligence Agency Act of 

1949 , as amended , 50 U. S . C . § 3507 (the " CIA Act") , has also 

been widely recognizes as withhold statute under Exemption 3 . 

Section 6 of the CIA Act protects from disclos u re information 

that would reveal the CIA ' s organization , func t ions , including 

the function of protecting intelligence sou rces and methods , 

names , off i cial tit l es , salar i es , or numbers of personnel 

employed by the CIA. Here , the CIA Act applies to identifying 

information of Agency personnel , including covert personnel . 

See CIA Vaughn index , doc . nos . 2 , 4 , 6- 10 , 13 - 15 , 17-19 , 28 , 

29 , 37 , 43 - 46 , 50 , 55 and 66 . Although the CIA Act requires no 

showing of harm, releasing details regarding Agency personnel , 

particular l y in the context of the former detention and 

interrogation program , could s ubject them to harassment , 

intimidation and possibly physical harm . 

13 
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III . FOIA EXEMPTIONS PROTECTING PRIVILEGED INFORMATION 

A . DELIBERATIVE PROCESS PRIVILEGE 

25 . The deliberative process privilege protects Agency 

communications that are pre-decisional and deliberative . The 

purpose of the privilege is to prevent injury to the quality of 

agency decision-making . Here , the CIA invoked the deliberative 

process privilege in conjunction with the attorney-client 

privilege (as well as the national security exemptions) to 

protect certain communications between attorneys in the CIA ' s 

Office of General Counsel and Agency employees and between 

Department of Justice attorneys to CIA officials consisting of 

legal advice provided by attorneys to Agency clients or 

information gathered from Agency personnel in furtherance of 

providing legal advice. See CIA Vaughn index , doc. nos . 2 , 4, 

6-10 , 15 , 17 , 18 , 26 , 29 , 37 , and 43-46 . The attorney ' s role , 

in these instances , was to provide lega l counsel in connection 

with specific proposals . These communications reflect interim 

stages associated with given deliberations . In the contexts in 

which these deliberations occurred , the lawyers presented a 

range of legal options and this advice served as one 

consideration for decision-makers when deciding whether to 

pursue a certain course of action . The legal advice itself was 

one part of that decision-making process and did not constitute 

14 
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the Agency ' s final decision to undertake a part i cular operation 

or action . 

26 . Additionally , the CIA invoked the deliberative process 

privilege for draft documents , comments related to draft 

documents , proposals , assessments of ongoing activities and 

recommendations for future steps . See CIA Vaughn index , doc. 

nos . 2 , 13 , 14 , 17 , 19 , 28 , 50 , 55 and 66 . Each of these 

documents ref l ect interim stages associated with a given 

del i beration concerning to how to handle different policies 

related to the former detention and interrogation program . 

These communications do not convey final Agency v i ewpoints on a 

particular matter , but rather reflect different considerations , 

opinions , options and approaches that preceded an ultimate 

decision or are part of a policy-making process . 

27 . Further , I have examined all of the documents withheld 

pursuant to the deliberative process privilege and have 

determined that to the extent there is any factual material it 

is part and parcel of the deliberations and cannot be 

segregated . The selection of facts in these documents wou l d 

reveal the nature of the preliminary recommendations and 

opinions preceding the final determinations. In the case of 

draft documents , disclosure of these records would allow for the 

comparison between the wording in the final version and the 

drafts thereby revealing what information was considered 

15 
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significant or was discarded in the course of the drafting 

process . Although no showing of harm is required for invoking 

the deliberative process privilege , disclosure of these 

documents would significantly hamper the ability of Agency 

personnel to candidly discuss and assess the viability of 

certain courses of action . Additionally, revealing this 

information could mislead or confuse the public by disclosing 

rationales that were not the basis for the Agency ' s final 

decisions. None of the information withheld by the CIA pursuant 

to the deliberative process privilege has been expressly adopted 

or incorporated by reference into any final policy statement . 

Additionally , none of this information was released in the 

public version of SSCI ' s study or otherwise publicly disclosed. 

B. ATTORNEY-CLIENT PRIVILEGE 

28 . The attorney-client privilege protects confidential 

communications between an attorney and his or her client 

relating to a legal matter for which the client has sought 

professional advice . In this case, the attorney-client 

privilege applies to confidential communications between Agency 

employees and attorneys within the CIA ' s Office of General 

Counsel and between CIA officials and Department of Justice 

lawyers on issues related to the former detention and 

interrogat ion program . See CIA Vaughn index , doc . nos. 2 , 4 , 6-

10 , 15 , 18 , 29 , 37, and 43-46 . Here , Agency employees requested 

16 
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legal advice related to certain proposed courses of action or 

operations . These confidential communications consist of 

factual information supplied by the clients i n connection with 

their requests for legal advice , discussions between attorneys 

that reflect those facts , and l egal analysis and advice provided 

to the clients . The confidentiality of these communications was 

maintained . If this confidential information were to be 

disclosed , it would inhibit open communication between CIA 

personnel and their attorneys , thereby depriving the Agency of 

ful l and frank legal counsel . None of the wi thheld attorney­

client communications have been released in connection with 

SSCI ' s study or otherwise publicly disclosed . 

C. PRESIDENTIAL COMMUNICATIONS PRIVILEGE 

29 . In addition , the presidential communications privilege 

applies to the Memorandum of Notification ("MON " ) exchanged 

between the President and CIA . See CIA Vaughn index , doc . 

no . 1. This document is a direct , confidential communication 

from the President to Agency officials on sensitive topics , and 

disclosure would inhibit the President ' s ability to engage in 

effective communications and decisionmaking . The MON was issued 

on 17 September 2001 by President George W. Bush . It made 

certain findings and authorized the CIA to capture and detain 

terrorists . Consistent with the requirements of National 

17 
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Security Act , 50 U. S . C . § 3093 , Congress was notified of the 

MON . However , given the extraordinary sensitivity of the MON , 

the notification to Congress was strictly limited to certain 

members of Congress , as provided in 50 U. S . C . § 3093(c)(2) . The 

MON also has been c l osely he l d within the Executive Branch . The 

MON is also withheld i n full on the basis of Exempt i ons 1 and 3 . 

IV . PRIVACY EXEMPTIONS 

30 . Exemption 6 provides that the FOIA ' s information­

release requirements do not apply to "personnel and medical 

files and simi lar files , the disclosure of which would 

constitute a clearly unwarranted invasion of personal privacy ." 

5 U. S . C . § 552(b) (6) . Courts have broadly construed the term 

"similar files" to cover any personally i dentifying information . 

Here , Exemption 6 applies to persona l ly-identifying i nformation 

of covert and overt CIA personnel and other individuals 

mentioned in the documents , such as names , positions , contact 

information , unique Agency identifiers (such as pseudonyms and 

Agency identification numbers) and similar identifying details. 

31 . Each of these individuals mentioned in these documents 

maintains a strong privacy interest in this information because 

its release could subject them to intimidation , harassment , 

reputational damage or physical harm merely due t o their 

association with the former detention and interrogation program . 

The extensive media coverage and the sensitivity and controversy 

18 
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surrounding the former detention and interrogation program 

further heighten those privacy concerns . Conversely , the 

release of individuals ' identities or other personal information 

would not further the core purpose of the FOIA -- informing the 

public as to the operations or activities of the government . 

Because there are significant privacy concerns and no 

corresponding qualifying public interest in disclosure , I have 

determined that the release of this information would constitute 

a clearly unwarranted invasion of these individuals ' personal 

privacy under Exemption 6. I note that to the extent that the 

identifying information is that of Agency personnel or 

associates protections of Exemption 3 in conjunction with the 

CIA Act jointly apply. 

V. SEGREGABILITY 

32 . In evaluating the responsive documents , the CIA 

conducted a document - by- document and line- by- line review and 

released all reasonably segregable non-exempt information to 

plaintiffs . In instances where no segregable , non- exempt 

portions of documents could be released without potentially 

compromising classified , statutorily-protected or privileged 

information , then such documents were withheld from plaintiffs 

in full . In this case , the withheld information is protected by 

at least one of the exemptions and , in many instances , by 

19 

Case 18-2265, Document 55-1, 11/14/2018, 2434171, Page78 of 135



Case 1:15-cv-09317-AKH   Document 48   Filed 10/14/16   Page 20 of 20

JA-95JA-76

several overlapping and coextensive FOIA exemptions . For 

example , legal advice withheld pursuant to the deliberative 

process and attorney- client privileges of Exemption 5 , may also 

contain classified information covered by Exemption las well as 

intelligence sources and methods and Agency employee information 

that are protected by the Exemption 3 statutes - the National 

Security Act and the CIA Act. After reviewing all of the 

records at issue , I have determined that no additional 

information can be released without compromising classified or 

privileged material , and/or other protected information that 

falls within the scope of one or more FOIA exemptions . 

* * * 

I declare under penalty of perjury that the foregoing is 
true and correct. 

Executed this ~th day of October 2016 . 

ANTOINETTE B. SHINER 
Information Review Officer 
Litigation Information Review 

Office 
Central Intelligence Agency 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DI STRICT OF NEW YORK 

AMERlCl\N CIVIL LIBER'l'Jl•'.S 
UNION and THE: AMEIUCAN CIVIL 
LIBERTIES FOUNDATION 

Plaintiffs , 

v . 

DEPARTMBNT OF DEFENSE , 
et. al. 

Defendant s . 

Case No . 15-cv-9317 (AKH) 

SU!:'!:'l ,EMBNTAL DECLARATION OF ANTOI NETTE B. SH I NER 
INFORMATION REVIEW OFFICER 

FOR TIIE LITIGATION INFORMATION REVIEW OFFICE 
CENTRAL INTELLIGENCE AGENCY 

I , ANTO l NETTE B. SHINER, here by declare and state : 

1 . I am t he Chie f of t he Li tigatj_on Information Review 

Office of the Central Intelligence Agency ( " CIA" o r " Agency") . 

Through t he exercise of my official duties , I am famil iar with 

th.is civil action and the underlying Freedom of I nformation Ac.: t 

("FOTA") requests . I make the following sta Lements based upo n 

my persona l knowledge and i nformation made available to me in my 

official capacity . 

2 . The purpose of t his declarat: on is to provide 

additional de ail about the privileged information contatned .i.n 

t he twenty-one of t he t wenty-two documents chal l e nged by 

1 
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Plaintiff. 1 As described below , these documents were withheld 

pursuant to th8 deliberative process and/or attorney cU.ent 

pri vilege because they contain pre-decisional and deliberative 

communications , recommendations , client confidences and/or leqal 

advice. 

3 . As a threshold matter , in terms of the attorney-client 

privileged material at issue here , I want to clarify that CIA 

attorneys provided legal advice Lo Agency clients throughout the 

duration of the former detention and interrogation program. 

Those lawyers were acting in their legal capacity and not as 

policymakers . Rather , Agency employees sought legal advice on a 

range of lssucs , including the lawful ness of day-to-day 

operations of the program , and CIA attorneys provided counsel as 

to the legality of the client ' s proposed courses of actions . 

I further note that for all documents .for wh ich Lhe attorney­

client privilege was asserted , the confidentiality of those 

communications has been maintained . 

4 . Document No. 2 is a draft outline , expressly marked 

"draft ," authored by a CIA attorney . 'fhe outline contains legal 

research re l ated to Lhe handling of interrogations. This 

document is pre-decisional and deliberative because it contains 

Sp~ciflcally, Plai.ntiffs have challenged docu:nent.: nos. 1 , 2 , '1 , 6 , 7, B, 9 , 
10, 13, 14 , 15, 18 , 19 , 28 , ?.9 , 37 , 43, 44, 45, 46 , 55 and 66. The CIA has 
already provided deta1ls i n the form of a classified, ex parte dec l aration 
for document no. 1 and, accorciingly, it is not discussed in this declaration. 

2 
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dratt attorney work product that precedes the attorney ' s 

ultimate legal advice to the client on this subject . The 

attorney-client privilege applies because it was drafted for the 

purpose of conveying legal advice to the client on this subject . 

5. Document No. 4 consists of email exchanges between CIA 

attorneys entitled "POW ' s and Questioning, " containing legal 

advice about questioning detainees who are granted POW status. 2 

The document is pre-decisional and deliberative because it 

contains legal analysis relevant to the client/decisionmaker ' s 

ultimate decision as to how to handle interrogations in l iqht of 

a detainee's slatus . The allorney- client privilege is also 

applicable because the emails contain legal advice requested by 

the Agency client . 

6 . Oocurnent No . 6 is an email forwarding the texl of a 

draft letter to the Attorney General requesting a formal 

declination of prosecution , expressly designated as a "draft ," 

written by an Agency attorney and forwarded to Agency cl i ents 

for comment . The document is pre-decisional and deliberative 

because it is an unfinished , first draft of a letter , which 

shows the author ' s initial thought p r ocesses . The attorney­

client privilege is applicable because it contains information 

2 The .i.ni tia ·1 Vaughn Jndei< ndicated that; cllcnts were i ncluded on th.i s 
communication, but the emails were exchanged between attorneys. 

3 
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exchanged between the CIA attorney and clients in the 

furtherance of providing requested legal advice . 

7. Document No . '/ is a cable from Agency employees ln the 

·r i eld requesting guidance from Headquarters employees regarding 

the next phase of interrogation of Abu Zubaydah . The cable is 

pre-decisional and deliberative because i t discusses a number of 

op~rational and sec0ri y considerations relevant to the final 

decisions from Headquarters regarding how to conduct the next 

phase of the interroga~ion . The attorney-client privilege is 

applicable because the communication was sent to CIA attorneys 

for their legal review of the proposed course of action . 

8. Document No . 8 is a cable from Headquarters employees 

and lawyers to Aqency employees in the field providing initial 

feedback on pending issues related to Abu Zubaydah ' s 

interrogation. This cable is pre-decisional and deliberative 

because it provides preliminary input in advance of a final 

decision from Headquarters as to how to conduct the next phase 

of Abll Znbaydah's inter rogation and requests additional 

lnformation from employees in the field for the purpose of 

making a final decision on the interrogation . The attorney­

client privilege is applicable because the cable contains 

information exchanged by the client under consideration by CIA 

attorneys for the purpose of providing legal advice on the 

proposed conn,~ of action. 

4 
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9 . Document No. 9 is a cable from employees in the field 

to Headquarters requesting guidance/decisions on the next phase 

of the interrogation of Abu Zubaydah . The cable is pre­

decisional and deliberative because it reflects an interim stage 

of the decisionmaking process -· employees in the field are 

providing their recommendations to Headquarters for approval as 

to how to conduct the next stage of interrogations. The 

attorney-cllent privilege is applicable because the 

communication is sent to CIA attorneys for their legal review of 

the proposed course of action . 

10 . Document No. 10 consists of email exchanges containing 

communications from CIA attorneys to Agency clients discussing 

legal advice from the Department of Justice ' s Office of LegaJ 

Counsel on the interrogation of Abu Zubaydah. This document is 

pre-decisional and deliberative because the legal advice 

constitutes one consideration for final decisiorunakers regarding 

the conduct of the interrogation , but is not a final Agency 

decision on the matter. The attorney-client privilege applies 

because L.he nrnail:-; conta in legal advice conveyed by CIA/DOJ 

attorneys to the clients. 

11 . Document No . 13 consists of two email exchanges 

containing a communication from an employee at Headquarters t.o 

an Agency employee in the field providing information for his 

considerdtion on certain activities jn the field and a separate 

5 
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ema.i.l from anollier employee discussing a recommendation for the 

CIA Director . These emails are pre-decisional and deliberative 

because t hey contain recommendations and represent interi.m 

s l.ages of dec.:is i onma kinq. 3 

12. Document No. 14 is an email from an Agency employee in 

the field providing an assessment of the s i tuation on the ground 

to the head of the CIA's Office of Medica l Services (OMS) . The 

document is pre-decisional and deliberative because it provides 

an employee ' s assessment of ongoing medical issues related to 

interrogations for t he purpose of futur:e decisionmaking by the 

head of OMS . 

13. Document No. 15 is a cable from an Agency employee in 

the field to Headquarters containing a summary of Abu Zubaydah ' s 

interrogation , an asses sment of t he situation and a 

recommendation fo r a p l an o f action based on Lhat information. 

The cable requests Headquarters ' concurrence with the proposed 

plan . The document is pre- decisional and deliberative because 

it recommends a p.lan of action and requests Headquarters' final 

decision with respect to thut proposal . The attorney-client 

privilege is applicable because the communication is sent to CIA 

J The ACLU i naccurately character,i z es thi. s corrm1unication as an admonishmen t 
from then-l)irector of CIA's Counterterrorislll Center Jose Rodriguez to 
"(apparently subordinate) rec.ipient.s." However, th_i_s communLcation was no ,:: 
authored by Rodriguez. 

6 
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altorneys for their legal review of the proposed course of 

action . 

14. Document No . J.8 is an email from an Agency employee to 

his supervisor with lhc subject "Concerns Over Revised 

Interrogation Plan for Nashiri" transmitting a draft cable . 

This document is pre- decis i onal and deliberative because it is a 

draft cable submitted Lo the supe_rvisor: for review before 

fina lizing. 4 

15 . Document No. 1.9 i s an email containing a memorandum 

from one Agency employee to another discussjng plans for 

proposed internal training. The memorandum is pre-decisional 

and deliberative because it provides one employee's 

recommendation for future training and the development of a 

curriculum - it is not Z\genc y approved training nor does it 

represent a final Agency determination . 

16 . Document No. 28 is a memorandum from OMS providing 

comments and recommendations to the Office of Inspector General 

(OIG) regarding a drat~ version of Lhe OIG's Special Review on 

the Counterterrorism and Detention Program. This memorandum is 

pre-decisional and de liberative because it provides one office ' s 

recommendations , edits and comments for the OIG ' s consideration 

'The redaction on t: he rirst: page should simply cite Exemption 6 to protec 
personal1y-identifying det:ails. Alt hough an attorney was included in the 
communication, t:he allorney-cl i ent privilege was incorrectly ciLed jn the 
original Va ughn index for this document: -- only the deliberative _p:::ocess 
pri vilege applies. 

7 
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in drafting its next version of Lhe Special Review_ The final 

Special Review was produced as part of this litigation (Document 

No _ 32) and the redactions were not challenged by Plaintiffs _ 

17 . Document No. 29 is an email :from the CIA General 

Counsel to Agency clients providing legal advice regarding 

moving CIA detai nees at Guan tanamo Bay , Cuba in light of a 

pending Supreme Court cas e . The communicat i on is pre-decisional 

and deliberative because the legaJ advice consti1-utes one 

consideration for fi nal decisionmakers regarding trea tment of 

certain detainees , but is not a final Agency decision on the 

matter . '.!'he attorney-client privilege applies because lhe 

emai l s contain legal advice from an Agency attorney to Agency 

employees . 

18 . Document No . 37 i s a memorandum for the record 

documenting d i scussions between Department of Justice altorneys , 

Cll\ attocrieys and CIJ\. personnel regarding the use ot specific 

interrogation techniques . The memorandum is pre-decis i onal and 

deliberative becau se it reflects discussions that preceded DOJ ' s 

final decision r eganitng its assessments as Lo the lawfulness of 

certain proposed techniques . The attorney-client privi lege 

applies because Agency employees are providing addi tional 

details about those techniques to their attorneys in connection 

with a request for legal advice . 

8 
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19 . Document No. 43 is an email from OMS employees to CIA 

attorneys providing comments and concerns regarding a drafL of il 

DOJ lega l opinjon . The email is pre-decisional and deliberative 

because it provides input on draft DOJ work product . The 

attorney-clien t privilege applies because the communication 

shows inforrnatlon provided by the c lient to CIA attorneys, for 

passage to DOJ attorneys , in furtherance of a request for legal 

advice . 

20. Document Nos . 44, 45 and 46 are emails between CIA 

attorneys and the Office of Pub] Le Affairs (OPA) personnel 

containJng comments on OPA' s draft press briefing . 5 The 

do cuments are pre-decisjonal and delibe ra t ive because they 

cons1st of recommendations to OPA as to whether and how to 

present certain information about the detention and 

interrogation program to the public. These comments reflect 

interim discussions preceding OPA' s proposal to do a press 

briefing on this subject. The attorney-client privilege dpplles 

because CIA attorneys are providlng legal advice and 

highlighting legal concerns and considerations at the request of 

OPA . 6 

5 Document No . 46 contains discussions of OPA' s talking po.i.nls in the context 
of an Agency ' s :tiling in particulat: criminal matter . 
6 A portion of this Document No. 11 was inadvertenlly marked "nol. responsive." 
That port.ion is the request f.rom OPA employees to CIA attorneys reques t ing 
their advice on the draft talkjng points . A~c urdingly, it is also withheld 
pursuant to txemption 5 . 

9 
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21. Documenl No. 55 ls an email from James Mitchell , an 

Ag.ency con tractor , to Agency supervisors recounting his 

impressions of a meeting with the CIA Director . This email is 

pre-decisional and deliberative because it consists of 

information requested b y the Director at the meeting and 

Mitchel l ' s recommendations on aspects of the detention and 

interrogation program. This emaiJ shows interim djscussions 

related to use of e nhanced interrogation methods - it does not 

reflect a final decision by the Director about the use of those 

methods. 

22 . Documcnl No . 66 is a draft memorandum , expressly 

marked " d raft , '' entitled "Summary and Reflections of Chief 

Medical Services on OMS Participation in the RDI Program." The 

document is pre-decisional and deliberative because it is a 

selective , draft account 0£ one Agency officer ' s impressions of 

the detention and interrogation program . This document remained 

a working draft and was never finalized. It is not the Agency ' s 

or OMS ' s Linal official history , or assessment, of Lhe program. 

No medical details were withheld pursuant to Exemptions 1 and 3. 

SEGREGABILTY 

23 . As I expl ained in Lhe previous declaration, the CIA 

has conducted a document-by-document and line- by-line review and 

released all reasonably segregable non-exempt information from 

10 
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the above-referenced documents lo Plaintitfs. Additional 

disclosures would reveal classified, privileged and/or 

statutorily protected information. 

24 . I note that Plaintiffs assert t hal f actual maleria l 

should be reasonably s e gregabl e from the docwnents a t issue. 

However , to the extent that records protected by the 

deliberative process privilege contained factual jn f ormation , l 

have determi ned Lhcit those f acts are not segregable from the 

underlying deliberations . During the course 0£ the former 

interrogation program, there was considerable back-and-forth 

between Headquarters and the field , supervisors and the i r 

reports , and attorneys and clients about handling different 

aspects of the interrogations . These discussions necessarily 

required employees to convey facts and situational assessments 

to the decisionmakers f or the purpose of receiving a fina l 

decision on outstanding matlers. The facts formed an integral 

part of the decisionrnaking process and their disclosure would 

rev eal the del i berations at issue . Furthermore , in over half 

the documents discussed above , the in f ormat ion wj thh e ld pursuant 

to the del i berative process privilege is also protected by the 

attorney-cl ient privilege . For attorney client privileged 

material, factual information was communicated for the purpose 

of receiving legal advice on a particular subject or conveyed to 

a t torneys for their legal review to ensure that proposed conduc t 

11 
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complied with appropriate legal standards. Accordingly , there 

are no additional reasonably, segregeable information that can 

be released from these documents . 

* * * 

I declare under penalty of perjury that the forego ing is 

true and correct . 

Executed this _kth day of January 2017 . 

(\ .. .h~.;;rt,~~- ~kA-
~SHINER 
Information Review Officer 
Litigation Information Review 

Office 
Central Intelligence Agency 

12 
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escrip

tio
n

 
D

ate o
f D

oc
. 

T
his d

o
cu

m
e

n
t is a cable e

n
title

d
 "E

yes O
n

ly
-

8
/2

0
/2

0
0

2
 

S
tatue o

f In
te

rro
g

a
tio

n
 P

hase." T
his is a 

co
m

m
u

n
ica

tio
n

 fro
m

 an A
gency em

ployee in the 
field to

 H
eadquarters containing a sum

m
ary o

f 
A

bu Z
ubaydah's in

te
rro

g
a

tio
n

, an assessm
ent o

f 
th

e
 situ

a
tio

n
 and a re

co
m

m
e

n
d

a
tio

n
 based on 

th
a

t in
fo

rm
a

tio
n

. E
xem

ptions (b
)(l) and (b)(3) 

(N
ational S

ecurity A
ct) applies to

 ce
rta

in
 m

a
te

ria
l 

th
a

t is classified u
n

d
e

r 1.4(c) o
f E

.O
. 13526 and 

reflects intelligence sources and m
e

th
o

d
s 

(foreign liaison and g
o

ve
rn

m
e

n
t in

fo
rm

a
tio

n
, 

field installations, code w
o

rd
 and pseudonym

s, 
and dissem

ination and co
n

tro
l m

arkings). 
E

xem
ption (b)(3) (C

IA
 A

ct) w
as invoked to

 p
ro

te
ct 

id
e

n
tifyin

g
 in

fo
rm

a
tio

n
 o

f C
IA

 personnel (titles, 
fu

n
ctio

n
s and office in

fo
rm

a
tio

n
). E

xem
ption 

(b)(S
) w

as asserted to
 p

ro
te

ct pre
-decisional 

in
tra

-agency d
e

lib
e

ra
tio

n
s. In a

d
d

itio
n

, th
e

 
a

tto
rn

e
y clie

n
t privilege w

as also asserted to
 

p
ro

te
ct this d

o
cu

m
e

n
t, w

hich contains 
in

fo
rm

a
tio

n
 exchanged in fu

rth
e

ra
n

ce
 o

f 
requesting legal advice. 
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tio
n

 

T
his d

o
cu

m
e

n
t is a d

ra
ft m

e
m

o
ra

n
d

u
m

 fro
m

 
D

eputy A
ssistant A

tto
rn

e
y G

enera
l to

 C
IA

 
G

enera
l C

ounsel. 
C

IA
 m

ade one discrete 
redaction p

u
rsu

a
n

t to
 E

xem
ptions (b

)(l) and 
(b)(3) (N

ational S
ecurity A

ct}, w
h

ich app
lies to

 
certain m

aterial th
a

t is classified u
n

d
e

r l.4
(c) o

f 
E.O

. 13526 and reflects in
te

lligence sources and 
m

ethods (C
IA

 intelligence activities). C
IA

 is also 
asserting E

xem
ption (b)(5} to

 p
ro

te
ct pre-

decisional inter-agency d
e

lib
e

ra
tio

n
s and legal 

advice p
ro

te
cte

d
 by th

e
 a

tto
rn

e
y-clie

n
t privilege 

fo
r th

e
 reasons set fo

rth
 in th

e
 D

eclaration o
f 

P
aul C

olborn dated O
cto

b
e

r 14, 2016 

D
ate o

f D
oc

. 

1
/9

/2
0

0
3

 

1
8

 
C

06
541511 

T
his d

o
cu

m
e

n
t is an em

ail fro
m

 an A
gency 

1/2
2

/2
0

0
3

 
em

ployee to
 a supervisor w

ith
 th

e
 subject 

"C
oncerns O

ver R
evised In

te
rro

g
a

tio
n

 P
lan fo

r 
N

ashiri." 
E

xem
ptions (b

)(l) and (b)(3) (N
ational 

S
ecurity A

ct) applies to
 certain m

a
te

ria
l th

a
t is 

classified under l.4
(c) o

f E.O
. 13526 and reflects 

intelligence sources and m
e

th
o

d
s (field 

installation). E
xem

ption (b)(3} (C
IA

 A
ct) w

as 
invoked to

 p
ro

te
ct id

e
n

tifyin
g

 in
fo

rm
a

tio
n

 o
f C

IA
 

personnel (nam
es, em

ail addresses, in
te

rn
a

l 
offices, A

gency id
e

n
tifica

tio
n

 n
u

m
b

e
rs and 

telephone num
bers). E

xem
ption (b)(S

} w
as 

asserted to
 p

ro
te

ct pre
-decisional in

tra
-agency 

deliberations
. E

xem
ption (b)(6) w

as asserted to
 

p
ro

te
ct personally id

e
n

tifyin
g

 in
fo

rm
a

tio
n

 o
f 

individuals
. 
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T

his d
o

cu
m

e
n

t consists o
f an em

a
il containing a 

m
e

m
o

ra
n

d
u

m
 fro

m
 one A

gency em
ployee to

 
a

n
o

th
e

r discussing proposed in
te

rn
a

l training
. 

E
xem

ptions (b
)(l) and (b)(3) (N

ational S
ecurity 

A
ct) applies to

 certain m
a

te
ria

l th
a

t is classified 
u

n
d

e
r 1.4(c) o

f E.O
. 13526 and reflects 

intelligence sources and m
e

th
o

d
s (nam

e o
f 

co
ve

rt em
ployee). 

E
xem

ption (b)(3) (C
IA

 A
ct) 

w
as invoked to

 p
ro

te
ct id

e
n

tifyin
g

 in
fo

rm
a

tio
n

 o
f 

C
IA

 personnel (nam
es, em

ail addresses and 
A

gency id
e

n
tifica

tio
n

 num
bers). E

xem
ption 

(b)(S
) w

as asserted to
 p

ro
te

ct pre-decisional 
intra-agency deliberations. 

E
xem

ption (b)(6) w
as 

asserted to p
ro

te
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e
n

tifying 
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fo
rm

a
tio

n
 o

f individuals. 
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ce A
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d
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 V
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d
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D
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n

 
D

ate o
f D

oc. 

T
his d

o
cu

m
e

n
t is a m

e
m

o
ra

n
d

u
m

 provided by 
1

/1
3/2

0
0

4
 

th
e

 O
ffice o

f M
edical S

ervices to
 th

e
 C

IA
 O

ffice o
f 

Inspector G
eneral containing co

m
m

e
n

ts on the 
O

IG
's "D

raft S
pecial R

e
vie

w
-

C
o

u
n

te
rte

rro
rism

 
D

etention and In
te

rro
g

a
tio

n
 P

rogram
." T

he final 
version o

f the S
pecial R

eview
 appeared as 

d
o

cu
m

e
n

t no. 32 on th
e

 AC
LU

's list. T
he AC

LU
 is 

n
o

t challenging any o
f th

e
 redactions to

 th
e

 
S

pecial R
eview

. 
E

xem
ptions (b

)(l) and (b)(3) 
(N

ational S
ecurity A

ct) applies to
 certain m

a
te

ria
l 

th
a

t is classified u
n

d
e

r 1.4(c) o
f E.O

. 13526 and 
reflects intelligence sources and m

e
th

o
d

s (field 
installation and d

isse
m

in
a

tio
n

/co
n

tro
l m

arkings). 
E

xem
ption (b)(3) (C

IA
 A

ct) w
as invoked to

 p
ro

te
ct 

id
e

n
tifyin

g
 in

fo
rm

a
tio

n
 o

f C
IA

 personnel (nam
es, 

title
s and A

gency id
e

n
tifica

tio
n

 num
bers). 

E
xem

ption (b)(S
) w

as asserted to
 p

ro
te

ct pre-
decisional intra

-agency deliberations. 
E

xem
ption 

(b)(6) w
as asserted to

 p
ro
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ct th

e
 nam

es o
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ed in th

e
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p
o
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I 
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en
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gency A
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en
d

ed
 V
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d
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D
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tio
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D

ate o
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Th
is docum

en
t Is an em

ail w
ith th

e
 subject ''C

IA 
2

/3
/2

0
0

4
 

D
e

tainees at G
IT

M
O

." T
his is a co

m
m

u
n

ica
tion 

fro
m

 th
e

 C
IA

 G
eneral C

ounsel to
 A

gency clients 
providing lega

l guidance
. Exem

ptions (b
)(l) and 

(b)(3) (N
ational Secu

rity A
ct) applies to

 certain 
m

a
te

rial tha
t is cla

ssified u
n

d
e

r 1.4(c) o
f E.O

. 
I 

13S
26 and reflects intelligence sources and 

m
e

th
o

d
s (sources and m

e
th

o
d

s related to
 the 

fo
rm

e
r d

e
te

n
tion and in

te
rro

g
a

tio
n

 program
). 

E
xem

ption (b)(3) (C
IA

 A
ct) w

as invoked to
 p

ro
te

ct 
id

e
n

tifying in
fo

rm
a

tion o
f C

IA
 personnel (nam

es 
and em

ail addresses). E
xem

ption (b)(S
) w

as 
asserted to

 p
ro

te
ct pre

-decisional analysis, 
recom

m
endations and d

e
lib

e
ra

tions. In add
ition, 

th
e

 a
tto

rn
e

y clie
n

t privilege w
as also asserted to 

p
ro

te
ct this d

o
cu

m
e

n
t, w

hich conta
ins legal 

advice
. E

xem
ption (b)(6) w

as asserted to
 p

ro
te

ct 
personally id

e
n

tify
ing in

fo
rm

a
tio

n
 o

f individuals. 
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gency A

m
en

d
ed

 V
au

g
h

n
 In

d
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D
escrip

tio
n

 
D

ate o
f D

oc. 
N

o
. o
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P

ages 

T
his d

o
cu

m
e

n
t is a m

e
m

o
ra

n
d

u
m

 fo
r th

e
 record 

8
/2

7
/2

0
0
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4 
d

o
cu

m
e

n
tin

g
 a discussions b

e
tw

e
e

n
 D

e
p

a
rtm

e
n

t 
o

f Justice attorneys, O
G

C
 a

tto
rn

e
ys and A

gency 
officials regarding specific in

te
rro

g
a

tio
n

 
techniques

. E
xem

ptions (b
)(l) and (b)(3) 

(N
ational S

ecurity A
ct) applies to

 certain m
a

te
ria

l 
th

a
t is classified u

n
d

e
r l.4

(c) o
f E.O

. 13526 and 
reflects intelligence sources and m

e
th

o
d

s 
(d

isse
m

in
a

tio
n

/co
n

tro
l m

arkings). E
xem

ption 
(b)(3) (C

IA
 A

ct) w
as invoke

d to
 p

ro
te

ct id
e

n
tifyin

g
 

in
fo

rm
a

tio
n

 o
f C

IA
 personnel (nam

es, title
s and 

A
gency id

e
n

tification num
bers). Exe

m
p

tio
n

 
(b)(5) w

as asserted to
 p

ro
te

ct pre
-decisional 

in
tra

-agency d
e

lib
e

ra
tio

n
s. In a

d
d

itio
n

, th
e

 
a

tto
rn

e
y clie

n
t privilege w

as also asserted to
 

p
ro

te
ct this d

o
cu

m
e

n
t, w

hich contains 
in

fo
rm

a
tio

n
 exchanged in fu

rth
e

ra
n

ce
 o

f 
requesting legal advice

. E
xem

ption (b)(6) w
as 

asserted to
 p

ro
te

ct personally id
e

n
tifyin

g
 

in
fo

rm
a

tio
n

 o
f individuals

. 
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en
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g
en

cy A
m
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 V
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g

h
n
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d

ex 

D
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tio
n

 
D

ate o
f D
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N

o
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ages 
T

his d
o

cu
m

e
n

t is an em
ail w

ith
 th

e
 subject "8 

4
/1

1
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0
0

5
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A

pril D
ra

ft O
pinion fro

m
 D

oJ -
O

M
S

 C
oncerns." 

T
his is a co

m
m

u
n

ica
tio

n
 fro

m
 A

gency clients to
 a 

I 

C
IA

 a
tto

rn
e

y p
ro

vid
in

g
 co

m
m

e
n

ts and concerns 
on a d

ra
ft D

O
J legal o

p
in

io
n

. E
xem

ption (b)(3) 
(C

IA
 A

ct) w
as invoked to

 p
ro

te
ct id

e
n

tifyin
g

 
in

fo
rm

a
tio

n
 o

f C
IA

 personnel (nam
es, em

ail 
address and te

le
p

h
o

n
e

 num
bers). E

xem
ption 

(b)(S
) w

as asserted to
 p

ro
te

ct pre-decisional 
I intra-agency deliberations. 

In a
d

d
itio

n
, th

e
 

a
tto

rn
e

y clie
n

t privilege w
as also asserted to

 
p

ro
te

ct this docum
ent, w

hich contains 
in

fo
rm

a
tio

n
 exchanged in fu

rth
e

ra
n

ce
 o

f 
requesting legal advice

. E
xem

ption (b)(6) w
as 

asserted to
 p

ro
te
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e

n
tifyin

g
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rm
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n

 o
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 C
IA

 a
tto

rn
e

ys and C
IA

 O
ffice o

f P
ublic 

A
ffairs personnel p
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g
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ra

ft 
I 

talking points related to
 th

e
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te
rro

g
a

tio
n

 
I 
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. E

xem
p

tio
n

 (b)(3) (C
IA

 A
ct) w

as invoked 
I 

to p
ro

te
ct id

e
n

tifyin
g
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rm
a

tio
n

 o
f C

IA
 

personnel (nam
es, em

ail addresses, te
le

p
h

o
n

e
 

num
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xem
ption (b)(5) 

w
as asserted to

 p
ro

te
ct pre-decisional in

tra
-

agency deliberations
. In a

d
d

itio
n

, th
e

 a
tto

rn
e

y 
clie

n
t privilege w

as also asserted to
 p

ro
te

ct this 
d

o
cu

m
e

n
t, w

hich contains legal advice
. 
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xem
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n
t consists o
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ail exchanges 

betw
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IA attorneys and C
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------- X 

AMERICAN CIVIL LIBERTIES UNIO and 
THE AMERICAN CIVIL LIBERTIES UNTON 
FOUNDATION, 

Plaintiffs, 

'V. 

DEPARTME T OF DEFENSE, DEPARTMENT 
OF JUSTICE, including its components the 
OFFICE OF LEGAL COUNSEL and OFFICE OF 
rNFORMATION POLICY, DEPARTMENT OF 
STATE, and CENTRAL INTELLIGENCE 
AGENCY, 

Defendants. 

---x 

AL VJN K. HELLERSTEIN, U,S.D.J: 

ORDER GRANTING 
SUMMARY JUDGMENT FOR 
DEFENDANTS WITH 
RESPECT TO DOCUMENT 1, 
UPHOLDING EXEMPTIONS 

15 Civ. 9317 (AKH) 

1psp, . :.\I\' 

Don \if "iT 

·~El I l<ONICALLY .FILED 
.PO( ll: 

~An · ~I ~-iJ1--=:..1~w--i_i--Q_-_- ,: 
~ 

Oral argument on the Government's motion for summary judgment was held on 

March 29, 2017. During the ex par/e portion of that hearing, I made preliminary rulings for all 

but two of the documents at issue, Documents IO and 66, and reserved judgment on those two 

documents. A partially-redacted transcript of the ex par le session was provided to plaintiffs on 

March 30,2017, in the interest of providing as much of a public record as possible. Document 1, 

a Memorandum of Notification issued by President George W. Bush on September 17,201 I, 

was considered by the Government to be particularly sensitive. My preliminary ruling with 

regard to that document, holding it exempt from disclosure under Exemptions 1 and 3, was 

redacted because of the concern that my ruling would reveaJ classified information. 

Because of the importance and sensitivity of this document., 1 allowed for time to 

pass before reviewing the document a second time. On July 26, 2017, I conducted this additional 
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review, and on July 27, 2017, I held a second ex pa rte session with the Government in my 

chambers, at which I delivered my final rulings with respect to Document 1, providing a more 

detailed, public explanation for that decision. The transcript of the July 27 session, which is 

attached to this Order as Appendix A, contains no redactions, and serves as my tinal ruling with 

respect to Document i . 

An opinion addressing the remaining documents at issue, including Documents 10 

and 66, will be forthcoming. 

Dated: 

SO ORDERED. 

1u1y U 2011 
New York, New York AL VIN K. HELLERSTEIN 

United States District Judge 
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Appendix A 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------x 
AMERICAN CIVIL LIBERTIES 
UNION, et al. , 

Plaintiffs, 

v. 

THE DEPARTMENT OF DEFENSE, et 
al., 

Defendants. 

------ ------------- - ---- ------x 

Before: 

15 CV 9317 (AKH) 

New York, N. Y. 
July 27, 2017 
12:00 p.m. 

HON. ALVIN K. HELLERSTEIN, 

JOON H. KIM 

District Judge 

APPEARANCES 

Acting United States Attorney for the 
Southern District of New York 

BY: SARAH NORMAND 
Assistant United States Attorney 

ALSO PRESENT: Michael Sochynsky, law clerk 

SOUTHERN DISTRICT REPORTERS, P.C. 
(212) 005-0300 

1 
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2 
H3r6amec 

(In chambers) 

THE COURT: This is an ex parte in camera session 

convened pursuant to my request. Present is Sarah Normand, who 

is representing the government; my law clerk, Michael 

Sochynsky, who has been cleared for all but the particular 

document in issue; and the court reporter, who i •s not cleared 

to read the particular document. The reporter who is cleared 

is not available today. However, my rulings will not describe 

the document, except that which already has been used to 

describe it publically. 

Therefore, after having discussed the particular issue 

with Ms. Normand, we thought it appropriate to issue these 

rulings publically but subject to a caveat without the need to 

exclude my law clerk and to use Ms. Thun as the reporter. The 

caveat is that although I intend this to be public, the 

govermnent wishes 24 hours to review the transcript to make 

sure that there has been no error in allowing it to be public. 

Therefore, the government has leave to make that review and to 

make whatever application it thinks fit by, let us say, the 

close of business Monday. 

MS. NORMAND: Thank. you, your Honor. 

THE COURT: This proceeding came about because I 

wanted to delay issuing my opinion on the rulings T made when I 

last heard this case on March 29th, 2017. Because of the 
I 

importance of the various rulings I made in respect to the 

SOUTHERN DISTRICT REPORTERS, P.C. 
(212) 805-0300 
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importance of the documents I reviewed, I wanted time to ask so 

that the initial responses I made would have time to sit and I 

could then as necessary conduct additional reviews. To that 

end I asked Ms ~ Normand if she would bring to chambers the 

particular document, which we are discussing now, the 

presidential memorandum of notification, which has been argued 

by the government to qualify as exempt from production. 

Regarding this document , the government states that it 

made certain findings and authorized the CIA to capture and 

detain terrorists, and in the amended Vaughn Index exemptions 

were justified on the argument that the material was properly 

classified because it reflects intelligence sources and 

methods. The government stated that the memorandum of 

notification was a highly classified and extraordinarily 

sensitive document. In a document submitted to me in camera 

may I identify the declaration? 

MS. NORMAND: Yes. 

THE COURT: -- Ms. Shiner ' s declaration, the 

government states that its identification was sufficient 

because the very description of the document would necessarily 

disclose the classified information it seeks to protect . 

ACLU argued that the government did not sufficiently 

justify its withholding under Exemptions 1 and 3 with 

reasonable specificity and without resort to conclusory and 

generalized allegations of exemption. The ACLU argued that the 

SOUTHERN DISTRICT REPORTERS, P.C . 
(212) 805-0300 
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Court is required to require the agency to create as full a 

public record as possible concerning the nature of the 

documents and the justification for nondisclosure. 

4 

Furthermore , in camera affidavits should be discouraged because 

of their negative impact on the effective functioning of the 

adversarial system. The ACLU argued that it did not have a 

meaningful opportunity to challenge the grounds for withholding 

set out in an affidavit it could not see and the ACLU argued 

that there already is in the public sphere a more detailed 

description of this same memorandum of notification. 

In related litigation, 04-cv-4151, there is the Dorn 

declaration found at Docket NO. 226 at paragraph 67, in which 

the government identified the length of the document, the fact 

that the author of the document was the President, to whom the 

document was distributed, who authored the 2-page cover 

memorandum, and the substance of the memorandum generally. 

Additionally, the Senate Report quoted a sentence from the 

memorandum of notification and the citation is Docket No. 53-22 

at page 36 as follows: 11 on September 17, 2001 1 President Bush 

issued a memorandum of notification that authorized the CIA, 

among other things -- and there is something redacted - - to 

conduct operations designed to capture and detain persons 

posing continuing serious threats of violence or death to U.S . 

persons of interest or who are planning terrorists activities. 

In light of this, the ACLU argued that the government's 

SOUTHERN DISTRICT REPORTERS, P.C . 
(212) 805-0300 
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