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CENTRAL lNTELLlGENCE AGQENCY . -
Washington, D.C. 20505

Genetal Counsel

2 Marah 2004

The Honorable Jack L. Goldsmith ITI E
Agmigtant ‘Attorney General . !
Office .of Legal Coungel : ' }
Department of Justice ‘ - 4 B ‘
Washington, D.C. 20530 ;
}
!
!

Dear Mr.. Goldsmith:

(7 As you know, the Central Intelligence i
Agency'’'s (CIA) Counterterrorism Detention and Interrogation :
program has expended gonsgiderable affort to ensure that it o H
’ g Y operates in accordance with applicable law and guidance provided 1
W by the Department of Justice’s Office of Legal Counsel (QOLC) and RE
t:he Attorney General. In light of the ongolng mature of thigm

program, I &n request:.ng that OLC reaffirm its analyses get

forth in the fcllowing documents

. The wnelassified “letter from John C.. Yoo, Degputy
Assistant. Attorney Gerieral, to the Counsel to the ‘
President, dated 1 August 2002, concerning intexrrogation
methods that may be used during the war on tarrorism.

*+ The unclassified memorandum Yy Jay 8. Bybee, Aggistant RS
Attorney General, for the Counsel to the Fresident, dated
1 Augnet 2002, conterning the standards of conduat: for
interrogation under 18 U.8.C, 2340-~2340A.

* Tha classiﬁiéd‘ memorandum from Jay S. Bybee, Assigtant -
Attorney General, to the Acting General Counsel of the

CIA, dated 1 August 2002, concerning tha interragation of
an al Qaeda operative.
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The Honorable Jack L. Goldsmith ITI

*» The c¢lassified memorandum entitled "Legal Principles ..
Applicable to ¢IA Detention and Interrogation of Captuz:ed
Al-Qa‘ida Parsonnel® (hereafter “summary points”) ; gghiah
was - prepared with OLC's apsistance and received thi
goncurrence of your office in June 2003. (Enclosed with

£ Btter i1p @& COpy Of the Burypoints alcng with a _
‘covering memorandum, ) R e

(W ‘We rely on the applicable law and OLC - , AP
guidance to assess the lawfulness of detention and interrogatlon s
teghniques, For example, using the applicaeble law and’ relying 3
on OLC’s guiddance, we concluded that the sbdomimal slép. .
. previously discussed with OLC (and mentioned in the Mine: 2003’
Summary pdints) is a permimsailbls interrogation technitma. oo
$imilarly, in addition to the sitting and kneeling stress - < ’
positions discussed sarlier with OLC, 'the Agency. has zdded to

its list of approved laterrogation techniques two standing .-
) stress positions involving the &etamee leaning against a wall

: ({/ We also would li}:e o share with you.our 'q/
views on thres additional interrogation technigues, the finger
press and two uses of watar not imvolving the waterboazd. The
finger press involves the interrogator Jabbing the detainee g :
chest with his finger in a firm, but non~injuricus manner, 'l‘he' o
finger press. is consistent with other approved intezrogatien ..
techmques that involve -physical touwching, such as the. attention.
grasp, walling and the facial slap, all of which have been
reviewad by your office. tike other approved interrogation. - U
techiimues, the finger press is used as part of th& Survival, ... .. .. -
Evagion, Resistance, Bs¢ape (SERE), training provided to ' US o
Military personnel. - . )

({/ The use of water with detainees has prowén .
to be a very effective part .of some detainee interrogations,.
Uses of water [other than with the waterboard) range fzom
pouring,. flicking, or tosming (i.e., water PFT) a relatively
gmall amount of water on detainees, to déusihg detainees with
water from a bucket or garden hose (i.e,, wabar douming). (We
desaribe both technigues in greater detail bel
water dousing ars uged as part of the SERE training

provided to US Military persomnel. We believe these tachniques
clearly fall -
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The Honorablé Jack L., Goldsmith IIX

within:the -legal paramsters establish by applicableé law and are -
consilstent: whth OLC 82002 and 2003 ‘guidance get forth in ths
documents: ddentdfied above. ,.;-, . -
: (;{} water PFT 18 ingenc&e@ ko create Al
distraciing éffeck, fo” startla, ‘humiliste, and cause imgult
- Water PFT is intended ko wear down Ehe detdlnse physically and
psychologically. Up to one pint of potable water may .bé used so
. long agr ik, is applied.in .such a manner as to prevent iks AT
. ;inhalatien QX - ingastioagf 1 Watex -BET.may be ugad as a sta.ndwaloné? '-: '
. interrogatiem techtiique: orin conjunc:tion with other techniqués ) '
. in-an approved-interregation plan such ap-sleep deprivation. . No
-moya- than one pint,of-water every 15 £0 20 minutes. may bhe:.
applied;, Given the relatively small amount of water that is.
« applied and the- method ;0f . applidation, there ara virtually no .
healtl ox ' 'safety CONnCeLnA thh water PET a8 paxt o.f an approved
interregat:.on plan )

‘ ) ; (ﬂ/ Water douslng is intended to weaken the
N detainee’ s ovexrdll resigtance posture and pexsuada him to . ,
cooperae. with -interzogators by removing his senme of - ... Co e 5
predigtability and- control.. The- detainee, dzessed o undressed; . . 5
is restzrain,ed by..shagkles and/or interrogators in a standing,.. .- - . :’
_Bitting q:r supi,ne position on the floor, bench or similar. level .:
surface., : Potable Watear 45 poured. en the detainee from a . = |
cont'ainer,or garden. hogeruonnected to a water sourcs. .Water 13
applied g8 ag to not enter-the mosg -0x mouth, A session ‘crm:
© last Exom: 10 mi'nutzes fa sizzgle appiicatlon) £0 an hour . {;multiple
appliogtiops) Tha deﬁainee‘a regilience, level of cooperation,
amount. and'"tempa‘rabwg_e.pf water, ! Lemparature of the ambient air,
and physical and mental state are all factors regulating the.
length of the water dousing session. A medical offleer is
present. Lo monibor the detaipea’s physieal condition. during the
water dousing. sesslong), including any indlcationg of
hypothermia. ; Upon: compietion-of. the water dousing session(s),
the detainse. is moved to another room, menitored as needed by &
medical officer £o guard against hypothermia, and stepg are - Sy
taken to ensure the.detaines is capable of genarating necassary
body heat and maintain normal body functions.
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The Hongrable Jack L. Goldemith IIT

(9& T gréatly appreciate the appistance of your
office and.. the Department of, Justice with the CIA's Detention .
and Interrogation program. If. possible, we request . .
::eaffn.::'mation of. the legal guidance provided by OLC in the
'documants.aited abovea within 60 days. Moreover, any guidance
yvou. choode, to provide on the interrogation technidues describad
in thid leti;er or dny other techniques used in this program also
would ‘be appreciated 0f course, at your request; we will brisf
yom, or cleared membere of. youx staff on any of the interrogation
teahn:.quas used by tha CTA as part of this’ progra.m

. sincerely,

soott WITEmITET .

) EBnclosure ‘ ' ﬁ

- '
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!
R Legul Principlag Applivable to CIA Do
Detanta.on and Intaxrogabion of captuz:ed Al-Qu’ida Parsc:m:\al . l!

¢« THe Convention Against Porture and Othar Crual, Inhuh\an,’

- and Degrading Tresatmeant or Punishment {“the Conventidonr) -
applies to the United States dnly in accordance with the
reservationg, understandings, and declarations that tha ,
United States submitted with its instrument of ratificatmon ’
ef the C’onvention '

o

'I‘h'e Convantion's definition of. torture, as interpreted °
by. the U.8. understandings, is identical in all material
ways to) the definition of torture contained in 18 U.s.C.
. §2340-2340A. The standard for what constitutes torture
under §2346-2340A. and under the Convention is thex:‘efore '
identical. :

¢ - The Convention algo provides that state partlies are to . - {
undertaks to prevent othei c¢rual, inhumen,  or degrading ' |
treatment or punishment. Because of U.8. veservations )
to tha Convention, the U,8. chligatien to undertake to
. prevent .such treatment or punishment extends only ko
) . conduct that would ¢omstitute crvel and inhuman
Ereatment under the Eighth Amendment or would “shock the
congeience’ under the Fifth and Fourteenth Amendments.
.adaddtionally, the Convention permits the use of such
trestment or punishment ifi exigent clrcumstances, such
as & national emergency or war. .

» Customary intefnational law lmposes 1o ‘obligationg

- regarding the treatment of ak-Qa’ida detainees beyond that
which the Convention, as {nterpreted and understood by thé.
‘United States- in its reservations, understandings, and
declarations, imposes; The Convention therefore
definitively. establishes what comstitutes borturs and cxuel, i
inhuman, or degrading treatment or punishment for the : i
purposes. of U.S. international .law obligations. ' : ‘

'

» . CIA intéfrogations of foreign nationals are not within the
. sgpecial maritime and- territorial jurisdiction” of the
United States whare tha interrogation ocours on foreign

(NOGORN/ /X1,
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territory. in bBuildings that are not owned or leasdd by ox ..

" undex .the legal jurdsdiction .of the U.8. government'.. The' Lo ) i

crimindl laws applicable to the speclal maritime and. = - -
territorial jurisdiction therefore do not apply to such - .. & - .. |
interrogagions. The only two -federal oriminal statutes. that :
might apply to these interrogations ars the War Crimes

Statute, 18 0.8.C, §2441, and the prohzbition against

torture, 18 U.s.C. §2340 23A0A

The federal War Crimes Statute, 18 U.8.C. §2441, does ‘not
apply to. al-Qa’ida because the Ganasva Convéntions and the

.- Rague Convention IV, the conventions that the conduct must - . -
_violats in order -to violate section 2441, do not apply to

al-Qa‘ida. Al-Qa’ida is a non-governmental internationzl.
terrerist organization whpsa members camnot be considered . - P
POWS. within the meaning of the Geneva Conventions ot raceive R

the protectiong of the. Hague Convention Iy. Bacause. thege

conventions do not protect al~Qa‘ida menmbers, conduct ‘toward:
those menmers cannot v:.olate section 2441, L. e

The i,nterroga_tion of .a1~Qa-f,igla detaineecs does not” - .
constitute torture within the meaning of section 2340 where
the Interrogators do not have the spscific intent to cauge
“aavera physical or-mental paln or suffering.” The abgssnce -
of specific intent ti.e., good faith) can be established - )
through, among othexr things, evidance of afforts to review e
relevant professional literature, consulting with axperty, .
raviewing evidence gained from past experience whers .

available (including experience gained in the course of U.g
interrogetions of detaineeg), providing medical and

‘paychologlcal assessments .of 4 detainee (including the .«
apility of the detainee to withmtand inferrogation without,

experiencing severa physical. or mental pain or suffering), . .
praviding medical and paychologicsal personnel on site during
the conduct of mterxogatlons, or conducting legal .and,
policy reviews- of the interrogatlon protess (sueh as the
review of reports from the interrogation facilities.and
vigits. to those locations). A good faith belief need not ba . |
a reasonable balief; it need only be an honest Pelief, - . |

'rhé'iifsiiérmgatmn of members of al—Qa ida, who are-foraign .
nationals, does not. violate the Fifth, Eighth, and
Fourteenth Amendments because those amendments do not apply

: The Due Procass Clauses of the Fifth and Fourteenth -~

ki
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amefiiiient s that dould arguably apply to the conduct .of
interrogatlons, do - not apply’ ettraterritoraally to aliens.,

. The- Eighth Ameridment -Has no- application because it applies.

-« - 'Bolely to- those ‘persons upon whom criminal sanetlond have’

Lot been impbaed. --The deuention of enemy combatants ig in no .

‘ seise ‘the, imposxtion 'of ‘& criminal sanction and thus the
~nghth Amendment does .not apply. "7 .

. Taking all oﬁ the relevant clrcumstances into acvount’ (such. . |
48 theé Qovernment’s-need for inf¢érmation to avert terrorist
activitxes against tle Unlfed States and its gitizens, the
good faith efforts to avoid producing HeVara- phy51cal o .
fmental pain -of suffering, and the absence of mallcious or
sadistic purpose by thogs’ conducting the lnterrogationa),
the uts of the* techniques dascribed. below and of comparable,
approved technidues would-not constitute conduct of ‘the type-
" thatr would be prohibited by tha- Flfth, Zighth, or Fourteenth
Amandments even were they to .bhe applzcableA

+ The uss of the fcllowing techniquea ang of comparable,
appioved tachnicques in the -interrogation ‘of al~Qa‘ida’ )
debainees by ‘the CIA does not violate any Federal statute or-. .

: : other law, whexre the CIA interrogators do not specifically

) interd to cause the detainees to undergo severe physical or
mental pain. or guffering (i'e,, they act with the goed faith
belief that theilr corduct will not cauyse such pain or-
suffering): isolation,’ reduced calozic intaka- (8o long as
the armount-is calculated to maintain the general health of
the detainees), deprivation of reading material, loud music
or white noise (at a ddeibel level -calculated to avoid

- damage ‘to the detainaes’ heaving), the attention grasp,

. walling, the facdal . hold, the feacidl slap (insult slap), ktha.
abdominal slap,. aramped confinément, wall standing, stréss
positions, sleep deprivation, the uge of diapers, thé uss of
narmless insecte, and the water: bqazd
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