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Officc of Information Programs and Services
A/GIS/TPS/RL

U.S. Department of State

Washington, DC 20522-8100

Fax: (202) 261-8579

Re:  Request Undcr Freedom of Information Act

(Expedited Processing & Fee Waiver/Limitation Requcstgd)

To Whom It May Concern:

The American Civil Liberties Union and the American Civil Liberties
- Union Foundation (1ogether, the “ACLU")’ submit this Freedom of Jnformation
SMEAICAN CIVIL LIRERTIES Act (“FOIA”) request (the “Request™) for records pertaining to (1) tfe legal
o FoioATIDY basis for the Unitcd States’ January 29, 2017 raid in a! Ghayil, Yemdn (the “al
Ghayil Raid"); (2) the process by which the government evaluated apd approved
the al Ghayil Raid, including the evidentiary standard by which the fheral
evidence for conducting the raid was evaluated; (3) the factual basis for, and
process by which, the decision was made to designate certain portiods of
Yemeni provinces as “areas of active hostilities™ prior to the raid; (4] before-the-
fact and after-action assessments of civilian or bystander casualties df the raid;
and (5) the number, identities, {egal status, and affiliations of thosc Mlled by the
United States during the raid.

I. Background

On January 25, 2017, whilc dining at the White Housc, President Donald
Trump approved a military raid of the small village of al Ghayil, Yethen.? A few
days later, in the early hours of January 29, Navy SEAL Team 6 carded out the
raid, which left several civilians dead and raised concerns about the gal basis,
planning, and execution of the operation.’ In a press release later thafday,

! The American Civil Liberties Union Foundation ise 26 US.C. § $01(c)())
that provides Icgal representation free of charge to individuals and arganizations igcivil rights
and civil liberties cases, educates the public about ¢ivi) rights and civil liberties isspes ucross the
country, direcdy lobbics legislators, and mobilizes the American Civil Liberties Ugion's
members to lobby their [egislators, The American Civil Liberties Union is separge non-profit,
26 U.S.C. § 501(c)(4) membership organizotion that cducates the public aboat the fivil liberties
implications of pending and propoxcd state and federal legilation, provides anatyss of pending
and proposed legislation, directly lobbics legislatars, and mobilizes its members (o obby their
legislators.

T Fred Kaplon, What Happened Behind the Scenes Before the Yemen Raid?, Slate (Fcb. 2, 2017,
6:06 PM), hup:/fwww.slate.com/antielevnews_and _politice/war_stories/2017/02/who_s _to
blame_for_the botched _yeraen raid_that_killed_a_navy seal htm).

* Eric Schmin & David E. Sanger, Raid in Yemen: Risky from the Start and Cosily |n the End,
N.Y. Times (Feb.1, 2017), hups:/nyti.ns2k( SLPa.
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President Trump described the raid as “successful,” a characterizatidn echoed by
other White House officials,* A number of other officials, includingdSenator

John McCain, have questioned this characterization.*

pursuant to Army Regulation 15-6, which involved three separate infvestigations

Following the raid, the Department of Defense conducted a Ew’ew

into the al Ghayil Raid: {1) an investipation into the death of U.S,

Ryan Owens; (2) an investigation into the civilian casualties; and {3
tnvestigation into the crash and subsequent destruction of the Ospre
On March 9, 2017, the head of U.S. Central Command, General Jos

investigations were complete, leaving only the investigation into thd
Osprey tilt-rotor aircraft ongoing.’

SEAL
o .
aireraft.

iph Votel,
informed the Senate Armed Services Committee that two of the threg
crash of the

During his testimony, General Votel disclosed that the inves gation into

civilian casvaltics concluded that between four and twelve civilians Bied during

the raid.* This tally conilicts with other reports that have placed thatfnumber
higher. Human Rights Watch, for example, reported that at least foufteen
civilians were killed, nine of whom were children.” The Bureau of Ijvestigative

Jounalism reported that twenty-five civilians were killed in the raid

“Press Release, Office of the Press Secretary, White House, Statement by the Pre
Service Member Killed in Yemen (Jan, 29, 2017), https/Avurw whitebouse.gov/

1% Another

deal on U.S.
[ess-

office/2017/0 1f29!staremem-presidcnt-u-scrvicc—membcr-killcd-yemen; see Aargn Blake, The
White House Hus Really Racked liself Into a Corner on the Yemen Raid, Wash. Pdst (Feb, 28,

2017, http:/fwapo.s215Tawb Mid=ss_w (quoting Press Secretary Sean Spicer as

baying that the

raid was “absolutely o success™ and that “snybody who would Suggest otherwise doesn’t fully

appreciate how successful thut mission was™).
* Nolan D. McCaskill, McCain Rebuffs White House's Call Jor Apology Over Y.

n Raid,

Politico (Feb. 8, 2017, 2:58 PM), htip://politi.cof2k4 IFYD (quoting Scnator McCedn as calling

the raid a “failure™); see Ewen MacAskdll, Spencer Ackerman & Jason Burke, Qu
Over Botched Yemen Raid Approved by Trwnp, Guardian (Feb 2.,2017, 7:32 P
hrtps:ﬂwww.lhcgua.rdian.com/wnﬂmo1chbJOZ!lrump-approved-ycmcn-raid-ﬁv
mauguration. '

* Gabriclle Levy, White House Responde to Call for Investigation from Slain SE,
U.S. News (Feb. 27, 2017, 5:09 PM), hitps:/Awrwrw usnews com/news/politics/arti
2?lwhitc-ho‘usc-yemcn-faid-that-ldUcd-a‘ca]-triggcrs-thmc.-bmuged-penmgonmi

" Missy Ryan, Yemen Raid Killed Up to a Dozen Civilians, Military Investigation |
Post (Mar. 9, 2017), http:/foapo.si2mg] JQZMid=s5_tw; Ryan Browne & Barbara
We Know About the Yemen Raid, CNN {Mar, 11,2017, 12:48 PM),
htip:/fwww.cnn.com/2017/03/1 Vpolitics/yemen-raid-detsils-invest gation.

¢ Ryan, s:}pm note 7,

* Yemen: US Should Investigate Civifian Deaths in Raid, Human R, Watch (Feb.

12:01 AM), haps://www.hrw.org/news/201 7/02/24/yemen-us-should-investigate-¢
raid,

Raid in Yemen, Bureag of Investigative Journalism (Feb. 9, 2017),

tinng Mount

ays-after-

ayy, Wash.
btarr, Whai

4,2017,
vilian-deaths-

'® Namir Shabibi & Nasser af Sane, Ninc¢ Young Children Killed: The Full Dem:‘IIBarcbed us

https:/Awrww. thebureauinvestigates. com/storie/201 7-02-09/nine-young-children.
detzils-of-borched-us-rid-in-yemen,

ed-the.full-
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report from Yemen estimates that up to thirty civilians were killed during the
raid."" Joumalist lona Craig visited al Ghayi}, interviewed survivor) and
wilnesses, and reported that at least six women and ten children wer killed. '

In his téstimony, General Votel informed Congress that thc:a were no

indicators of “poor decision-making or bad judgment® related to thfraid, and he
determined that “there was no need for an additional investigation ifto this
particular operation.”"

The outcome of the raid and conclusions of the subsequent ifvesti gations
have raised serious concems about both the legal and factual bases fbr the al
Ghayil Raid. According to reports, the military obtained a temporary grant of
authority to treat portions of Yemen as “areas of active hostilities.” ] The New
Yark Times reporied that the Trump administration has exempted in parts of
Yemen from policy constraints laid out by the Obama administratiog in the
AWERICAN CIVIL LIBERTIES Presidential Policy Guidancé (“PPG"), which requires “near certainy” that no
UHtox FoUNnATIoN civilians will be killed in a planned operation.'* The “temporary”
characterization of ccrtain areas of Yemen as “areas of active hostililies” gives
rise to coucerns about the process by which the administration has made this
designation and its factual and legal bases for doing so.

Factually, the raid’s outcome causes concern that the adminiftration
acted without adequate evidence and assurance that the raid would b conducted
in accordance with legal and policy safcguards against civilian casudlties,
Additionally, in light of the discrepancy between the govemment's
tally of civilian casualties and the asscssments of credible independ
and investigating, coupled with the inadequate information the govejnment has
releascd supporting its assessment, the public does not have a sound basis to
evaluate govemment claims of deaths and injuries caused, and the |
operation. ' )

To provide the Amcrican public with information about the | gal and
factual bascs for the al Ghayil Ruid, why certain areas of Ycmen wml‘.

" Ryun, fupra note 7.
" lona Crig, Death in af Ghayil, Intezeept (Mar. 9, 2017, 9:00 AM), hups:ﬂimerIvaKJRFZ.

" Alex Emmons, New Eviderice Contradicts Peniagon’s Account of Yemen Raid,
Closes the Case, Intercept (Mar. 9, 2017, 6:06 PM), hutpa:tfinterc.pt2mGilc?..

"* Sce, e.gr., Missy Ryan, Thomas Gibbons-Neff & Alj Al-Mujalted, Accelerating Yemen
Campaign, U.S. Conducts Flurry of Strikes Targeting ul-Qaeda, Wash, Post (Mar,2, 2017),
http:!fwapo.stngXA.a?ticl=ss_nv.

" Churlie Savage & Eric Schmitt, frmp Administration Js Said 1o B« Working to Loosen
Counterterrorism Rules, N.Y, Times (Mar, 12, 2017), hups-/ioyti.ms2mA3eus.

® Disparities between official government fallies and those of reportery and NGOs{bre not
unique (o the Trump administration. See, e.2., Rynn Devereaux, Obama Adminivirdtion F tnotly
Releases ity Dubinus Drone Deaih Toll, Intcreept (July 1, 2016, 6:18 PM),
hup:fintere pr2912XD,

i Generol




. MAR-15-20

AMERICAN CIVIL LIBEATLES

UNION FOUMDATION

“temporarily” designated as areas of active hostilitics, and the exte
civilian casualtics that resulted froin the raid, the ACLU seeks info
through this FOIA request.

I1. Requested Records

17 e LR 7.cv-03391-PAE  Document 78-1 Filed 07P28728618538e G of 14 P-6714

of the
101

The ACLU seeks the release of any and all reoords—includigg legal and
policy memoranda, guidance documents, before-the-fact assessmen . and after-

action reporis—that pertain to:

(1)  The legal and policy bases in domestic, foreign, and

ternational

law upon which the govemment evaluated or justifief the al
Ghayil Raid, including but not limited to records relded to the
designation of parts of Yemen as “areas of active hogilities.” and

the legal and factual basis that the government uses
designating such areas;

{(2)  The process by which the government approved the 4l Ghayil
Raid, including which individuals possessed decisio making

authority and the evidentiary standard by which the
evidence was evaluated to support the determination;

tual

(3)  The process by which the decision was made to designate three

parts of Yemen as “areas of active hostilities”;

(4)  Before-the-fact assessments of civilian or bystander
the raid and the “after-action” investigation into the r

sualties of
id; and

3 The number and identities of individuals kilied or inj
al Ghayil Raid, including but not limited to the legal
those killed. or injured, with these separated out by in
intentionally targeted and collateral casualtics or iny

in the
tatus of
ividuals
ies.

With.respect to the fonn of production, see 5 U.S.C. § SS2(:‘£3){B), the

ACLU requests that responsive ¢leetronic records be provided elec

nically in

their native file format, if possible. Altemmatively, the ACLU requestq that the

records be provided electronically in a text-searchable, static-im age
(PDF), in the best image quality in the agency’s possession, and that
be provided in separate, Bates-stamped files,

IIT. Application for Expeditcd Processing

The ACLU requests expedited processing pursuant to 5 UJ.S.¢.

mat
e rccords
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§ 552(a)(6)(E)."” There is a “compeHing need” for these records, as dpfined in
the statute, because the inforration requested is “urgen[tly]” needed py an
organization primarily engaged in disseminating information “to infofm the
public concerning actual or alleged Federal Government activity.” 5
U.S.C. § 552(a}6XE)V)(I1).

A The ACLU is an organization primarily engaged in dissemindging
information in order to inform the public about actual or allefed
government activity.

The ACLU is “primarily engaged in dissem.i_natin% informatign” within .
the meaning of the statute. 5 U.S.C. § 552(a)(6)E)(v)(11)." Obtainin

information about government activity, analyzing that information, ahd widely
publishing and disseminating that information to the press and publi{ are critical
and substantial components of the ACLU's work and arc among its grimary

AMEIRICAN CIVIL LIBESTIES
UNIGH FOUNDATION

activities. See ACLU v. DOJ, 321 F. Supp. 2d 24, 28 n.5 (D.D.C. 20() (finding
non-profit public interést group that “gathers information of potentiaj interest to

a segment of the public, uses its editorial skills to turn the raw mat
distinct work, and distributes that work to an audience” to be “prima
in disseminating information)."

The ACLU regularly publishes STAND, a print magaziné tha)

into a
ily engaged

eports on
sseminated

and analyzes civil liberties-retated current events. The magazine is d
to over 620,000 people, The ACLU aiso publishes regular updates
email to over 2.5 million subscribers (both ACLU members and non
These updates are additionally broadcast to over 3 million social m
followers. The magazine as well as the email and social-media al

include descriptions and analysis of information obtzincd through FQ!

requests,

The ACLU also regularly issues press releases to call attenti
documents obtained through FOTA requcsts, as well as other brcaki

17 See also 32 C.F.R. § 286.8(¢) (DoD); 28 CE.R. § 16.5(¢) (DOJ); 22 CF.R.
{(Sute Deparmment); 32 C.F.R. § 1900.34 (CIA).

alerts via
members).

5 171.11(0)

' See also 32 C.F.R. § 286.8()(1)(D)(B) (DoD); 28 C.F.R. § 16.5(e)(1)ii} OPI); 22 CFR.

§ 171.11()(2) (State Department); 32 C.F.R. § 1900.34(c)(2) (CLA).

1% Couns have found that thé ACLU as well as other organizations with simi
that engage in information-disscrination activities similar to the ACLU are “pri

Union, Secret Documents Deseribe Graphic Abuse and Admit Mistakes (June 14,
https://www.aclu.org/oe ws/ein-releases~dozens-torure-documents-response-achu-

018),

wsutt; Press

Releasc, American Civil Liberties Union, U.S. Releases Targeied Killing Memo i Responsé o
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and ACLU attomeys are interviewed frequently for JDews stories abowt
documents released through ACLU FOIA requests. 2

Similarly, the ACLU publishes reports about govemment corjuct and
civil liberties issues based on its analysis of information derived fror various
sources, including information obtained from the government through FOLA
requests. This material is broadly circulated to the public and widelyjavailable to
everyone for no cost or, sometimes, for a smalt fee. ACLU national grojects
regularly publish and disseminate reports that include a descnpuon d analysis
of govemment documents obtained through FOIA roquests. The ACLU also
regularly publishes books, “know your rights” materials, fact sheets, fand
educational brochures and pamphlets designed to educatc the public pbout civil
liberties issues and government policies that implicate civil rights anjl liberties.

Long-Running ACLU Lawsuit (June 23, 2014), baps://www.atlu.org/pational-sediritylus-
releasci-targeted-killing-memo-responsc-long-running-sclu-lawsuis; Press Releasd, American
Civil Libsrties Union, Jusace Department White Paper Details Rationale for Targdted Killing of
Americans (Feb. 4, 2011), https:/fwww.acly, org/nauonal-security/justice-departmgnt-white-
paper-details-rationnle-targeted-killing-americans; Press Release, American Civil Liberties
Union, Documents Show FBI Monilored Bay Area Occupy Movement (Sept. 14, j012),
htps:fwww.acly, org/news/documents-show-fbi-mdénitored-bay-arca-occupy-movpment-
insidebayareacom.

2 See, ¢.g., Cora Curticr, 134 's Own Files Show Doubiful Science Behind It

show-doubtful-sciencc-behind-its-behavior-sereening-program (quodng ACLU &
Handeyside); Karen DeYoung, Newly Declassified Document Sheds Light an Ho
Approves Drone Strikes, Wash. Post, Aug. 6, 2016, hitp//wapo.st2jy62¢W (quot
ACLU dcputy legal director Jamee! Jaffer); Catherine Tharbecke, What Newly A
Documenis Reveal About “Tormre' in is Former Detention Program, ABC, June
hiep://abenws/2jyd0d3 (quoting ACLU stff attomey Dror Ladin); Nicly Waoolf,
Spent $10M on Equipment for Warrantlesx Stingray Device, Guardian, Mar. 17,
hitps:/fwwnw. theguardien. com/world/20 ) 6/mae/] T/us-marthaty-stingray-surveill
(quoting ACLU attorney Nate Wesster); David Welna, Government Suspected o,
Torture Report 10 Remain Secret, NPR, Dec. 9, 2015, hup://n_pr/2jy2p71 (quotin
direcwor Hina Shamsi), )

R See, c.g. Hugh Handeyside, New Documents Skow This T84 Program Rla
Profiling Is Unscieniific and Unrcliable — But Siill It Continuex (Feb. 8, 2017, 1]:
htips/fwww.acly.org/blog/speak-freely/new-documents-show-se-program-blam
unscientific-and-uoreliablc-siill; Carl Tekei, ACLU-Obtuined Emails Prove that 1
Bureau of Prisons Covered Up Its Visii to the CIA s Torture Site (Nov. 22, 2016,
hops:/fwonw aclu.org/blog/speak-frecly/nclu-obtained-emails-prove-federal-b
covered-its-visit-cias-tormure; Brett Max Kaufman, Details Abound in Drong ‘Pla
Except for the Onex Thai Really Maner Most (Avg. 8, 2016, 5:30 PM), hupsJ#
blog/mcak-{reely/dewmils-abound-dronc-playbook-except-oncs-really-matter-mos
Freed Wessler, ACLU- Obiatned Documenis Reveal Breadih of Secretive Stingra
Florida (Teb. 22, 20185, 5:30 PM), hups://www.achworg/blog/free-furuse/actu-o
documents-reveal-breadth-sccretive-stingray-nse-florids; Ashley Gorski, New NSH Documents
Shine More Light intn Bluck Box of Executive Order 12333 (Oct. 30, 2014, 3:29 gM),
https:/furanw. actu.ory/blog/new-nsa-documents.shine-more-light-black-box-execiftive-order-
12333; ACLU, ACLY Eye on the FAI: Documenty Reveal Lack of Privacy Safesbards and
Guidance in Goverament’s “Suspicious Activity Report™ Systems (Oct, 29, 2013)
hops:ffarnny. actu ong/sites/de fanlt/files/assetsieye_on_thi_- sars,pdf.
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The ACLU publishes a widely read blog where original edito

reporting on and analyzing civil rights and civil liberties news is pos
See https://www aclu.org/blog. The ACLU -creates and disscminates
editorial and educational content on civil rights and civil liberties ne
multi-media projects, including videos, podcasts, and interactive fea
https://www.aclu.org/multimedia. The ACLU also publishes, analyz
disseminatcs information through its heavily visited website, www,
website addresses civil rights and civil liberties issucs in depth, pro
on civil rights and civil liberties issucs in the news, and contains m

EPY7-cv-03391-PAE  Document 78-1 Filed 0728088618 §e g of 14 P-9714

ial content

daily.
riginal
s through
es. See
, and
lu.org. The
es features

thousands of documents tclating to: the issues on which the ACLU isffocused.

The ACLU's website also serves as a clearinghouse for news about

CLU

cases, as well as analysis ahout case developments, and an archive o] casc-

related documents. Through thesc pages, and with respect to cach sp
liberties issue, the ACLU provides the public with educational mate
news, analyses of relevant Congressional or executive branch action,

c1fic civil
al, recent

govermment documents obtained through FOTA requests, and funhcﬁin-depth

analytic and educational multi-mcdia features.

The ACLU website includes many fearures on information o
through the FOLA.> For example, the ACLU's “Predator Drones F

tained

1}

webpage, hitps://www.aclu,otg/national-secunity/predator-drones-fofa, contains

commentary about the ACLU’s FOIA request, press releases, anal

g of the

FOLA documents, numerous blog posts on-the issue, documents relajed to

litigation over the FOIA request, frequently asked questions about
killing, and links to the documents themselves. Similarly, the ACLU
an online “Torture Database,” a compilation of over 100,000 pages

fFOIA
documents that allows researchers and the public to conduct sophistPted

searches of FOIA documents relating to government polictes on ren
detention, and interrogation.

B Sew, ¢.z., Nathan Freed Wesster & Dyag Conez, FBI Releases Details of
Expluit Decisionmaking Procesy (bune 26, 2015, 11:00 AM), btips://www.aclu.o
future/fbi-releases-details-zero-day-exploit-decisionmaking-process; Nathan Free
Ducumerits Reveal New Informution on Baltimore Surveillance Flights (Oct. 30,
AM), hops:/fwenv.aclu.org/blag/free: future/fhi-documents-reveal-new-informati

eted
maintains

ition,

ro-Day”
log/{ree-
Wessler, FBI
15, R:00
-baltimore-

surveillance-flights; ACLU v. DOS — FOJA Case for Records Relating to the Killige of Three

U.S. Cirizens, ACLU Case Page, https:/Avww.nclu. org/national-security/anwar-al
“request; ACLU v, Depariment, of Defense, ACLU Case Page, httpx:/fwww.aclu.o
department-defense; Mapping the FBI: Uncovering Abusive Surveillance and R
ACLU Cuse Page, hrps:/anww.aclu org/mappingthefbi; Bagram FOI4, ACLU (|
hups:/ferarw, schuorp/uases/hagram-foia; CSRT FOIA, ACLU Case Page,

wlaki-foia-
cases/aclu-v-

ial Profiling,

e Page

hitps:/faww.sclu.org/national-security/csrt-tois; ACLU v. DOJ — Lawsuit to Enfolce NSA

https:f/www.aclu.org/paviot-foin; NSL Dociments Released by DOD, ACLU Cas
bittpsc/fwarw, achu.org/nsl-documents-relcascd-dod?redisect=cpredirect/32084.,

# The Toriure Datobase, ACLU, htgpis:/fwww.thetorturedatabase.org; see

als
Violent Exiremism FOIA Darabase, ACLU, hups:ffww.aclu.orgffoia-collettionxve-foia-

Countering
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The ACLU has also published a namber of charts and explangtory
materials that collect, summarize, and analyze information it has obtgined
through the FOIA. For example, through compilation and analysis o
information gathered from various sourccs—including information

index of Bush-era Office of Legal Counsel memos relatmg to inte
detention, rendition, and surveitlanee. Similarly, the ACLU produ
analysis of documents rcleased in response to a FOLA request about
behavior detection progra.m a summary of documems released. in
FOIA request related to the FISA Amendments Act’”; a chart of oi
statistics about the Defense Department’s use of Nauoual Secunty tiers based

on its own analysis of records obtained through FOIA requests®; an§ an analysis
of documents obtained through FOIA requests about FBY survellldn flights

AMERICAN CIWL LIBERTIES over Bal"morc.

UNION FOURDATION

The ACLU plans to analyze, publish, and disseminate to the public the
information pathered through this Request. The records requested arg not sought
for commercial use and the requesters plan to disseminate the informjation
disclosed as a result of this Request to the public at no cost.

B. The records sought are urgently needed 1o inform the publiclabout
aclual or alleged government activity.

These records are urgently needed to inform the public abou{ actual or
alleged government activity. See 5 U.S.C. § 552(a)(6)(E)(v)D). g Sgecifically,
the requested records relate {o the legal and factual bases for the recgnt al Ghayil

documents; 784 Behaviar Detection FOI4 Database, ACLU, htps:/fororw. 2clu,ofg/(oin-

collection/tsa-behavior-detection-foia-datahasc; Turgeted Killing F(IA Database
https:/fwww.aclu.org/foin-collection/targeted-kilting-foia-databasc.

* [ndex of Bush-Era OLC Memoranda Relating to [nierrogation, Detention, |
and/or Surveillunce, ACLU,

htps=//www.aclu.org/sites/defaulvfiles/pdfu/safefres/olememas 2009_0305.pdE.

ACLU,

Lendition

% Bad Trip: Dehunking the TSA's ‘Behavier Detection’ Program, ACLU 21 7),
hrps:/fwrww.aclu.onp/fsites/defaulvfiles/field. documenyvdem17-t5a_detection_repgrt-vi2.pdf.

¥ Summary of FISA Amendments Act FOIA Documents Released on Novembpr 29, 2010,

ACLU, hnps:{fww.acln.crg{ﬁlcsr‘pdﬁslnatsedfnnfoini{)lOl 129/20101128Summgry.pdf.
™ Srartstics an NSL's Produced by Department of Defense, ACLU,
hitps./iwww.aclu.org/other/statistics-nsls-produced-dod,
™ Nathan Freed Wessler, FBI Documents Reveal New Information on Baltimpre
Surveillunce Flights (Oct. 30, 2015, 8:00 AM), hups//vww,aclu.org/blog/free- e/thi-

documents-reveal-tiew-information-baltimorc-gurveillance-flights.

¥ See also 32 C.FR. § 286.8(e)(1)(i)B) (DODY; 28 C.F.R. § 16.5(e)(1)(i5) (POT); 22 C.F.R.

§ 171.1}(£}(2) (Stare Deparment); 32 C.F.R. § 1900.34(c)(2) (C1A).
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Raid and the subsequent investigations. As discussed in Part I, sup:cllthc al

Ghayil Raid is the subject of widespread public controversy and m
attention.”’

Given the foregoing, the ACLU has satisfied the requirement for

expedited processing of this Request.

1V. Application for Waiver or Limitation of Fees

The ACLU requests a waiver of document search, revicw,

duplication fees on the grounds that disclosure of the requested recofds is in the
public interest and because disclosure is “likely to contribute signifidantly to
public understanding of the operations or activities of the governmegt and is not

primarily in the commercial interest of the requester.” 5 U.S.C.

§ 552(a)(4)(A)(iii).”* The ACLU also requests a waiver of search feds on the
grounds that the ACLU qualifies as a “representative[] of the news rhedis” and

the records are not sought for commercial use. 5 U.S.C. § 552(a)(4)

)G)(1D).

A. The Request is likely to contribute sigmficantly to pflic
emment

understanding of the operations or activities of the ¢

and is not primarily in the commercial interest of the

ACLU.

underscore the substantial public interest in the records sought thro
Request. Given the ongoing and widespread media attention to this

As discussed above, credible media and other investigative Funts

this
sue, the
hf an issue

records sought will significantly. contribute to public understanding
of profound public importance. Because little specific information
legal and factual justification for the raid or the subsequent investig
publicly available, the records sought are certain to contribute signi
the public’s understanding of the legal and policy framework under
government operated and the extent of civilian casualtics that occ
the raid.

The ACLU is not filing this Request to further its commerci
As described above, any information disclosed by the ACLU asar
F ) . ) o

Watch, Inc. v. Russonti, 326 F.3¢ 1309, 1312 (D.C. Cir. 2003) (“Co
amended FOIA to ensurc that it be liberally construed in favor of w
noncomimercial requesters.” (quotation marks omitted)).

" See supra Pant 1, at 2-4 nn. 2-15.

232 C.FR. § 286.12(1)(1) (DOD); 28 C.FR § 16.16(k)(2) (OON; 22 CFR

(State Deparunear); 32 C.F.R. § 1900.13(b)(2) (CIA).

10

out the
tion is
canily to
hich the
during

I interest.
ult of this

ivers for

§ 171.16(s)
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* B. The ACLLS is a representative of the news media and]the records ‘
are not sought for commercial use.

The ACLU also requests a waiver of search fccs on the groufids that the
ACLU qualifics as a “representative(] of the news media™ and the rdcords are
not sought for commercial use. 5 U.S.C. § 552(a)}(4)(A)(ii)(11). The ACLU
meets the statutory and regulatory definitions of a “representative ofthe news
media™ because it is an “entity that gathers information of potential [ntercstto a
segment of the public, uses its editorial skills to turn the raw materidls into a
distinct work, and distributes that work to an audience.” S U.S.C.
§ 552(a)(@)(A))(INYY; see also Nat'l Sec. Archive v. DOD, 880 F I.i 1381,
1387 (D.C. Cir. 1989) (finding that an organization that gathers infopmation,
exercises editonal discretion in selecting and organizing documents] “devises
indices and finding aids,” and “distributes the resulting work to the public” is a
“representative of the news media"” for purposes of the FOLA); Serv] Women 's

omion rounnation Action Network v. DOD, 888 F. Supp. 2d 282 (D. Conn. 2012) (requfesters,

including ACLU, were rcpresentatives of the news media and thus qualified for
fee waivers for FOIA requcsis to the Department of Defense and Ddpartment of
Veteruns Affairs); ACLU of Wash. v. DOJ, No. C09-0642RSL, 201] WL
887731, at *10 (W.D. Wash. Mar. 10, 201 1) (finding that the ACLY of
Washington is an entity that “gathers information of potential interekt to a
segment of the public, uses its editorial skills to turn the raw materigls into a
distinct work, and distributes that work to an audience”); ACLU, 32] F. Supp.
2d at 30 n.5 (finding non-profit public interest group to be “primarily engaged in
disseminating information”). The ACLU is therefore a “representatije of the
news media” for the same rcasons it is “primarily engaged in the digsemination
of information ™

Furthermore, courts have found other organizations whose r§ission,
function, publishing, and public education activities arc sirnilar in kind to the
ACLU’s to be “representatives of the news media” as well. See, e.g] Cause of
Action v. IRS, 125 F. Supp. 3d 145 (D.C. Cir, 2015); Elec. Privacy hifo. Ctr.,
241 F. Supp. 2d at 10-15 (finding non-profit public interest group tfat
disseminated an electronic newsletter and published books was a ¢
of the news media” for purposes of the FOIA); Nat'l Sec. Archi_ve. '

(ﬁndmg Judicial Watch, self-dﬁcnbed asa “pubhc mtcrﬁt law ﬁ
media requester) >

¥ See also 32 CFR. § 286.12(h)(6) (DOD); 28 C.F.R. § 16.10(b}(6) (DOT); B2 CFR. §
171.24(b)(5)(i1)(C) (Statc Departmem); 32 C.F.R. § 1900.02(h)(3) (CIA).

* Courts have found thesc organizations to be “representatives of the news i'edin" even

though they engage in litigittion and lobbying activitics beyond their disseminatich of

infonnation / public education sctvities. Sce, e.g., Elec. Privacy Info. Crr., 241 F{Supp. 24 5;
Nat'l Sec. Archive, RRD F.2d at 1387; see also Leadership Conference on C:vzf Rikhix, 404 F.
Supp. 2d at 260; Judicial Watch, Inc., 133 F. Supp. 24 at §3-54.
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On account of these factors, fees associated with responding fo FOIA
requests are regularly waived for the ACLU as a “representative of the news
media."** As was truc in those instances, the ACLU meets the requigements for
a fec waiver here.

Pursuant to applicable statutes and regulations, the ACLU oxects a
determination regarding expedited processing within 10 days. See 5 [J.S.C.
§ 552(a)(6)(E)(31); 32 C.F.R.§ 286.8(e)(1) (DoD); 28 C.F.R. § 16,5({)(4) (DOI);
22 C.F.R. § 171.11()(4) (State Department); 32 C.F.R. § 1900.34(c](CIA).

If the Request is denied in whole or in part, the ACLU asks that you
jusufy all deletions by reference to specific exemptions to FOLA. ACLU
expects the release of all segregable portions of otherwise exempt mhterial. The
ACLU reserves the right to appeal a decision to withhold any infornfation or
deny a waiver of fees,

Thank you for your prompt attention to this matter. Plcase fignish the
applicable records to:

Anna Diakun

American Civil Libertics Union
125 Broad Strect—18th Floor
New York, New York 10004
T: 212.549.2500
F:212.549.2654
adiakun@aclu.org

I affirm that the information provided supporting the requestfor
expedited processing is truc and correct to the best of my knowled gdand belief.
See 5 U.S.C. § 552(a)(6)(E)(vi).

" 1n September 2016, the State Department granted a fee waiver to the ACLU with regard
to a FOIA request concerning the rargeted killing program. Simitarly, in March 2009, the State
Department also granted a fee waiver 10 the ACLU with regard to a FOIA request for documents
relating to the detentidn, interrogation, treament, or prosccution of suspecied terrdri
2016, the FBI granted a fee-waiver request regarding u FOIA request issued to 0] for
documents related to Countering Violent Extremism Programs, In April 201, the National
Security Division of thc DOJ granted a fes-waiver request with Tespect 1o f requ
documents relating 1o the FISA Amendments Act, Also in April 2013, the DOJ
waiver request regarding o FOLA request for documents selated to “national securily letters”
issued under the Electronic Communicationy Privacy Act. In August 2013, the FB| pranted the
fee- waiver request related to the same FOIA request issued to the DOJ. In Tune 20) 1, the DOJ
National Security Division granted a fee waiver to the ACLU with respect to a regpest for
documents relating to the interpretation and implcmentation of a section of the PAFRIOT Act.
In addition, the Department of Defense did not charge the ACLU fees associsied With FOTA
requests submitted by the ACLU in April 2007, June 20086, February 2006, and Odgober 2003,

12
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i Respectfully
N ‘-=-_'-"'
“Xhna Di
American Civil Liberties Unigh
Foundation

125 Broad Street—| 8th Floor
New York, New York 10004
T: 212.549.2500

F: 212.549.2654
adisln@aclu.org
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