Case 1:15-cv-01954-CM Document 83 Filed 08/08/16 Page 1 of 191
/N

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

AMERICAN CIVIL LIBERTIES
UNION and THE AMERICAN CIVIL
LIBERTIES UNION FOUNDATION,
Plaintiffs,
-against- 15 Civ. 1954 (CM)
DEPARTMENT OF JUSTICE, et al,,

Defendaants.
x

" MEMORANDUM DECISION AND ORDER DECIDING THE GOVERNMENT'S
AND PLAINTIFFS' RESPECTIVE MOTIONS FOR SUMMARY JUDGMENT

McMahon, C.J.;

This lawsuit is the “son of”’ companion Freedom of Information Act (FOTA)
lawsuits brought by The New Yoik Times (Docket # I 1 Civ. 9336 (CM)) and The
American Civil Libertics Union (Docket# 12 Clv, 794 (CM)) (hereafter seferred to as
“N'YT”). The original lawsuits sought the disclosure of information relating to the
targeted killing of alleged militants and tcrforism away from the battlefield; FOIA ‘
requests for documents relating to that subject had been denied by the Depavtments of
Justico and Defcnsc and by the Central Intelligence Agency. In a decision dased Ianuafy
24,2013, th_is court, with considerable reluctance, concluded that all materials-sought by
the plaintiffs were privileged. See New York Times Co. v. U.S. Dep't of Justice, 915 F.
Supp. 2d. 508 (S.D.N.Y. 2013).

Almost immediately afier the court issued its opinion, someone with access to

classified information leaked to NBC Nows a key document (The Draft Whito Paper) that
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discussed the reasons why the killing of an American citizen without trial did not offend
the Canstitution and laws of the United States. See, “DJ White Paper (DRAFT)
Lawfulnoss of a Lethal Operation Directed Against a U.S, Citizen Who is a Senior
Opcrational Leader of Al-Qa’ida of an Associated Force,” November 8,. 2001 (attached in
this action as Exhibit 15 to the Declaration of Matthew Spurlock). The Administration
thereafier declassifled and released the Draft White Paper — an official disclosure that
ended FOIA privilege for the cantents of the document, The disclosure of the Draft White
Paper, coupled with statements lﬁade over the coutse of a year and moro by key
administration officials, in speeches and to the press, persuaded the Court of Appeals to
roverso this cowt’s decision in part, by ordering the disclosure of a docurnent colloguially
identifled as “the OL.C Memorandum,” See New York Times Co,, v. U.S. DOJ, 756 F.3d
100 (2d Cir. 2014) (hereafter “NYT 1),

The Circuit remanded the case so this cowt could consider the status of dozens of '
other specifically identified documents in light of its opinion. Id. at 122-124. This court
issued two subscquont decisions, one of which has been affirmed on appeal, (New York
Times Co. v. U.S. Dep’t of Justice, 11 Civ. 794 (CM), ECF Docket #139, Revised
Decision on Remand with Respect to Issue (3), 5/11/16), and one of which iz still under
review (American Civil Liberties Union v. U.S. Dep’t of Justice, 2015 WL 4470192

(S.DN.Y. July 15, 2015)).

! Officially the OLC Memorandum can Yo described a3 a memorandum from David Barron, Acting
Assistani Attoraey Goneral, OLC to Attornay General Holder dated July I6, 2010, the subject heading of
which was “Re: Applicabllity of Ped. Criminal Law and the Constitution 1o Contemplated Lothal
Operations Agalnst Shaykh Anwar Aulag.” In this action it is attached as Exhiblt 8 to the Declaintlon of
Matthew Spurlock.
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Barly last year, the ACLU (but not the Times?) commenced a second lawsuit,

I i

contesting the Governmont’s response to a second FOIA request it had made in 2013.
The 2013 Request was addressed 1o the Department of Justice (specifically to the Office
of Legal Counsel and the Office of Information Policy), the Departments of Defense and
State, and the CIA. The Request sought four general types of documents: (1) documents
discussing the legal basis for the targeted-killing program (also the subject of the 2011
‘Requests); (2) the standards and evidentiary processes used by the Goverament to
¢evaluate and approve of reject the use of lethal force-(including the Presidential Policy
Guidance applicable to tergeted killings outside “arcas of active hostilities™); (3) before-
the-fact and after-action assessments of clvilian and bystander casualties; and (4) the
number, identities, legal status, and suSpectg'd_ affiliations of those who were lilled
(whether intentionally or not).

After the CIA issued a hybrid Glomar and “no number no list” response to the
Roquest, and the ACLU’s administrative appeal there fiom was denied, the ACLU agreed
to modify the flist two categories of documents, limiting them to documents discussing
all targeted-killing strikes, whether against individuals or groups, outside of Iraq,
Afghanistzn or Syria, but sxcluding (i) documents dated before Septeraber 11, 2001; (ji)
documents (hat are publicly aveilable; (iii) documents relating to the raid that resulted in
the death of Osama Bin Laden; ﬁvj documents already processed and identified as
responsive to tho FOIA Requests that underlay the provious lawsuit before this court, as

well as a lawsuit filed in March 2010 in the Distriot of Columbia District Court, ACLU v.

* The Times’ co-plaintiffs wera (wo of its reportors, Chatlle Savago and Scott Shane. During 2015, Mr.
Savage published a book cutitled “Power Wars” (Little, Brown and Company), which discussed, fnter alia,
the legal analysis undergirding the assassination of Anwar ai Aulsqi ~ the writing of which was one of the
reasons the Times, or at least Mr. Savage, brought the prior lawsuit in the first place.

- I
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CIA, 10 Civ. 436; (v) purely internal tommunications within OLC; (vi) drafts of records
that were eventually finalized, but only where the final versions of the drafts have been
disclosed or are listed individually on the other relevant agency’s public Vaughn index in
this action; (vii) records created by another defendant agency; subject to the same
reservation as it item vi; and (ix) with respect to the Department of State (DOS) only,
records not pertaining to the process desctibed in the penultimate paragraph of A(to_rney
General Holdes’s May 23, 2013 letter to Senator Patvick Leahy and other mexrabers of
Congress.

Because a pending appeal in the D.C. Circuit was highly likely to affect the
propricty of Request Categories (3) and (4) (the prongs relating to casualties, as opposed
10 legal analysis), ths court stayed litigation relating to those requests. See ACLU v. CI4,
2015 WL 3777275 (D.D.C. June 18, 2015).Thcrefore., this decision relates only to |
Request Catcgories (1) and (2). I note that the D,C, Circuit appeal was recently decided in
favor of the Government, and the parties are in the process of deciding whether anything
remains for this comt to adjudicate with respect to the Category (3) and (4) tequests; I
will certainly not be issuing an order in contravention of the 1uling recently affirmed by
the D.C. Circuit.

Having been around this racetrack before, the court issued, and subsequently
modified, an order directing how the perties should limit and format their cross-motions
for summary judgment and responses. ECF Docket #16 and #25. The initial exchange of
unclassified bricfs resulted in still further negotiations between the parties on the scope of
the ACLU's requests. The court has been advised that the ACLU 1s now seeking

disclosurc of a total of 128 challenged documents: 43 clessified records providing
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confidential OLC advice to Executive Branch policymakers (withheld by DOJ/OLC); one
classificd memorandum (withheld by DOJ/OIP); 18 classified memoranda withheld by
National Security Division of the Department of Justice (NSD); 13 classificd memoranda
withheld by CIA; 14 classified memotanda withheld by DOS; 36 classified memaranda
withheld by DOD; a po&ions of three documents -- too DOD Repotits to Congress; and
one Presidential Policy Guidance. (Govt’ Correoted Reply Memorandum, ECF Docket
#62, atn.I)
tandards for Su t

Sununary judgment may be entered is there is no genuine dispute as to any

material fact and the movant is entitled to judgment as a matter of law. Fed. R. Clv, P.
| 56(a).

In ﬁFOIA case, such as this one, the burden to justify the refusal to turn over
responsive documents rests with the Government. Bloomberg, L.P. v. Bd. of Governors of
the Federal Reserve System, 601 F. 3d 143, 147 (2d Cir. 2010), An agoncy may sausfy its

_burden by providlng the cowrt with, “Affidavits ar declarations supplying facts indicating
that the agency has conduoted a thorough search and giving reasonably detailed
explanations why any withheld documents fall within an exemption, ..” Carney v. DOJ,
19 ¥, 3d 807, 812 (2d Cir, 1994)." In cases involving national security, like this one,
courts must accoxd_ “substantial weight” to such affidavits, NYT 1 at112, citing Wilner v.
NSA, 592 F. 3d 60, 73 (2d Ciz. 2009), and “is not to conduct a detatled inquity to decide
whether it agrces with the agenoy’s opinlon..,,” that “disclosure of withheld infotmation

would pose a threat to national secutity.” Halperin v. CI4, 629 F. 2d 144, 148 (D.C. Cir,

3 Because agency affidavits alone oan support summary Judgment ia 4 FOIA caso, Local Rule 36,1 does not
apply and stateinents are unnecessary. Ferguson v. FBI, 1995 WL 329307, at #2 (S.D.N.Y. June 1, 1995),
aftd 83 F. 3d 41 (2d Cir. 1996).
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1980); ACLU v. DOJ, 681 F. 3d 61, 70-71 (2d Cir. 2012), That said, the Govemment
must provide “reasonably detailed explanations why any withheld documents fall within
aﬂ exemption,” Carney v. DOJ, supra., 19 F. 3d at 812, and, “....conclusory affidavits
that merely recite statutory standards, or are overly vague or sweeping will not. ..carry the
governnent's burden.” Larson v. DOS, 565 F. 3d 857, 864 (D.C. Circ. 2009).

Whea it is unclear from the Govarnment’s afﬁd;wits whether a particular
document should be produced or not, a cowt is within its rights to insist on reviewing the
document itself — and, indeed, the ACLU asks that the court exercise that powoer in this
caso. However, with respect to responses from the CIA, one of the Agencies here at 1ssue,
In camera review of documonts is discouraged, because 50 U.S.C. § (f) (2) directs that
“the court shall, to the fullest extent practicable, determine issues of fact based an sworn
written submissions of the parties.” I have to the fullest extent practicable determined
issucs of fact on the basis of the CIA’s sworn written submlssions; however, I have, as
will be scen, asked the Government to produce a few documents for in cémara inspection
and I reviewed them prior to issuing the rulings in this opinion.

The Government has prescnted both classified and unclassified affidavits from
representatives of each Defendant Agency, explaining in considerable detail why the
Government is entitled to the benefit of one or more FOIA exemptions for the requested
documents. Consistent with the court’s direction, the Government has presented the court
with a separate FOIA exomption analyasis for cach of the 128 documonts still sought by
the ACLU and not produced by the Governmont. Aftet addressing some preliminary

issues, the court will consider each document individually.
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Adequacy of Search

An agency can show that it has conducted an adequate search for records
responsive to a FOIA request by submitting affidavits or declarations demonstrating that
it has conducted a search reasonably calculated to uncaver all relovant documents,
Weisberg v. DOJ, 705 F, 2d 1344, 1351 (D.C. Cir. 1983). The agoncy is not required to
search every record system, but may limit itself to those systems in which it believos
responsive records are likely to be located. Amnesty Int'l USA v. CIA, 728 F. Supp. 2d
479,497 (S.D.N.Y. 2010), The adequacy of a se¢arch is measured by its method, not by its
results, N¥T 1 at 124,

In its opening brief, the Government summarizes the unclassified declacations
submitted by the defendant agenciss, thereby providing the court and the ACLU with
information about its search for documents responsive to Requests 1 and 2. The court has
been provided with additional, classified declarations containing additional information
about each agency’s search. The totality of this information roveals that the Defendant
Agencies put considerable offort into locating potentially responsive documents. In its
Memorandum irlx Opmsiﬁon to the Government’s opening brief, (Docket #52), the ACLU
docs not contest the adequacy of the Agoncles® searches, |

The coutt is, therofore, satisfied that the Defendant Agencies have complied with

thelx logal obligation under FOIA. to conduct an adequate search.
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Waiver Analysis: Officially Acknowledged Facts

1. The Law of Walver

Voluntary disclosure by the Government of all or part of a document may waive
an otherwisc valid FOIA cxemption. NYT / at 114, The “official acknowledgement
doctiine” applies in the context of all three exemptions asscnc(‘l by the agencies in this
case: Exemptons 1, 3 and S. Wilson v. CIA, 586 F. 3d 171, 186 (2d Cir. 2009); NYT ] at
114.

Oncc again, I express my deep rogret that the Court of Appeals has not been more
definitive in its disgussion of how “closely” an official acknowledgement had to track -
information contained in a document that would otherwise be exempt fiom disclosure.
Wilson — described as “the law of this Circuit” by the panel in New Fork Times — holds
that the doctrine applics where the withheld information is “aé specific as the information
proviously released” and “matches the information previously disclosed.” However, in
New York Times, the Circuit suggesked that an “overly stringent” application of Wilson
“rnay not be warranted” (VY7 1 at 120, n.19) — although the panel did not say that a
“stringent” application *“was not warranted,”

This coutt generally finds it prudent to apply Second Circuit precedent rather
| stringently, especially as I am in no position to overturn “the law of this Circuit.” What
the Second Circuit did not do in New York Times was cxplain where the linc between
“stringent” and “overly stringent™ might be found. I have always consldered words and
phrases like “as specific as” and “matches” to mean what they say, and to cabin fairly
vestrictively the extent of any waiver. To date the Court of Appeals has given me no

reason not 1o continue in this vein, and so 1 shall.

8
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I thus remind the parties that I do net read Wilson to require that the withheld
information coirespond verbatim to information previously released, or that the prior
release bave been made by the very offioial whose statement appears in the withheld
document, or by an official in the agency where the discloser works, or even by an
official in the branch of Government where the discloser works, The Govemment is the
Government; and if, for exarmple, the Attorney General makes a factual assortion about
the Defense Department, then that fact has been “officially acknowledged” by the
Government for purposes of the #ilson rule ~ but only to the cxtent of the spcciﬁcity of
the public statement. |

There is but one exception to the preceding sentence; as already noted, the “law
will not infer official disclosure of information classificd by the CIA from...release of
information by another agency, or even by Congress.” Wilson, 586 F.3d at 186-87. That,
too, is the “law of this Clrcuit,”

It is equally the law of this Ciccuit that facts pertaining to the operation of the
Executive Branch cannot be “officially acknowledged” by members of Congrcss;. See
Wilson, 586 F.3d 186; NYT I at 119 n, 18; see also, Final Remand Decision dated July
15,2015, ECF No. 128 at 27. Asitdid on remand in the sibling action, NY7, the ACLU
insists that this yule has been overturned by the Second Circuit’s decislon in NYT 7, in
which the Court of Appeals discussed extensively statements made by Senator Feinstein
and Congressman Rogerxs in their soles as Chalts of the Senate and House Select
Committees on Intelligence. And as I did in the July 15 Decision, which is presently
under review, I take the position that, as to the issues discussed by Senator Feinstein and

Congressman Rogers, the “official acknowledget,” according to the Court of Appeals

9
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itself, was the Director of the CIA, Leon Panetta — not a member of Congress. The
statements of Senator Feinstein and Congressman Rogers about the CLA’s role in the use
of drones appear to have been entirely confirmatory of Director Panetta’s disclosures;
indeed, the Circuit's point was not that Congress had disclosed this fact, but that if the
Chairmen of the Senato and House Sélect Committees on Intelligence felt fiee to discuss
a fact publicly, it meant that the fact was no secret — even at the CIA. 1do not read the
Cltcult's reference 1o these public statements as overturning the quoted ruling in Wilson
concerning who can and cannot officially disclose information that has been classified by.
the CIA, or the rule tBat members of Congress cannot officlally acknowledge infonmation
(and so waive privilege) on behalf of the Executive Branch, a scparate and co-equal
branch of owr Government. If that was the intention of the Cc.buxt of Appeals, it will have
to o state more clearly.

In yet another reprise of its argument on remand in NYT, the ACLU takes the
position that official acknowledgement of a fact constitutes waiver with respect to the any
information that is “similar” to the information disclosed, And once again, I respond by
saying that the ACLU’s position is ovetbroad; “similar” is not a synonym for “matching.”
Cectainly, if what the ACLU means is that official acknowledgement of a particular fact
(fdr example, the CIA’s opcrational involvement in the drone strike that kiiled Aulaqi)
waives FOIA exemptions for all details about the CIA’s operational involverent in the.
Aulagqi mission, it goss too far, Nothing in the Secotid Circuit’s opinion in New York
Times can be read to suggest that acknowledgement of the CIA’s “operational vole” in
the Auleqi killing — including its statement that two senior members of Congress

“publicly discussed CIA’s role in targeted killings by drone strikes” —- mandates

10
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disclosure of such details as the names of any CIA. personnel who were involved, or what
exactly cach of them did; where they were located when they did it; what equipment
was used; or who (if anyane) offered assistance. All the Second Circuit said was that the
“identity of the agency, in addition to DOD, that had an operational role in the drone
strike that killed Aulaqi” had been officially acknowledged — and, more generally, “It is
no secret that the CIA has arole in the use of drones.” NYT ] at 119. Acknowledgement
of operational involvement, in other words, does not eviscerate the privilege for
operational defails. I very much doubt that the Cowrt of Appeals meant for this cowt to
disregard Hilson, or to conclude that disclosume of a spcclﬂcl fact entailed waiver of
exemption for all information about the subject to which that fact pertains. Otherwise, it
would not have redacted significant portions of the OLC-DOD Mcmorandum - a
document that indisputably qualifics as “legal analysis” —~ due to the mention of facts
relating to intelligence gathering actlvities,

2. Continuing Walvers In Light of NYT I

In NYT I (the “mother casc” to this one), this court and the Second Circult
between them concluded that certain facts had been puBlicly disclosed by authorized
Govcrnmental entities, such that the Government had waived any FOIA exemption
(including specificall y classification) with regard to those specific facts. They are;

1. The fact that the Government uses drones to cacry out targeted killings
overseas;

2. The fact that both DOD and CIA have an intelligence intcrest in the use of
drones to catry out targeted killings;

3. The fact that both DOD and the CIA have an operational role in the use of
drones and in targeted killings;

1l
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4. Information about the legal basis (constitutional statutory, common law,
International law and treaty law) for engaging in the targeted killings abroad,
including specifically the targeted killing of a U.S. national.

5. The fact that the Qovcnunex\t carried out the targeted killing of Aulaqi;'

6. The fact that Aulagi was killed dudng an operation in Yemen,

7. The fact that the Goveirnment believed that Samir Khan was involved in jihad,

All of those facts will be deemed acknowlc.dged for purposes of the court’s
rcviowrof the Defondant Agencies’ Vaughn Indices. In particulas, whiie the Government
persists in its position that the CIA’s involvement in drone strikes has somehow not been
disclosed —a pogition that it takes befoxe this court (Govt. Reply Memo, ECF 62, at 12-
15) and elsewhere, or at least so it is speculated (see ex., Agencies Battle Over What Is
‘Top Secret’ in Rillary Clinton’s Emails,
http://www.nytimes.com/2016/02/06/us/politics) —it is the law in this circuit (and
certainly the law as between the patties to this case) that the CIA has waived the right to
invoke FOIA exemptions as to this particular fact. Nothing the CIA does or does not do,
in this case or elsewhere, can walk back that cat.*

In this comt’s final decision on remand in the previous case, I opined that
additional information identificd by the ACLU (identified in that opinion as “Listed Fact
#6, but not to be confused with Fact #6 on tho immediately proceding list of facts)
probably should be deemed to have been officially acknowledged; but Y concluded &at
4 On February 14, 2016, CIA Director John Brennan appearcd on CBS’ Sixty Minutes — the vexry show on

which his predecessor, Leon Panena, gave the nod of the head that proved fatal, in the opinian of the
Second Clrculr, to the CIA’s ability to assest FOLA exemptlons for the proposition that it had never
acknowledged its operational involvenent in drone strikes. See NY7T 1, 756 F. 3d at 118. This court
noted with interest My, Bronnan’s carefully reheassed respanses to Scott Pelly’s questions abovt CTA
invofvenient in drone strikes; Mr, Breanan bad heen well coached and be gave nothing now away. But his
reaponses did not undo whatkever “damage” to CIA interests had been done by M. Paaetta’s revealing head
bob. An offlofal ncknowledgement, like the contents of Pandora's Box, cannot be taken back; once It
accurs, the fact is in the public domain.
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only the Court of Appeals could so order, since it had redacted that very information from
its eatlier opinions in NYT I See American Civil Liberties Union v. Department of
Justice, Ié Civ. 794, 2015 WL 4470192, at *6 (S.D.N.Y, July 16, 2015) (July 2015
Decision). The Court of Appeals has not yet ruled on the ACLU’s appeal from that
declsion, Until it does, 1 have no choice but to conciude that this court, bound by the
Second Circuit's redaction dccisions; is not fice to rule that any of the following
information about Aulaqi has been officially acknowledged — even though (as I stated in
the June 2015 Opinion), I believe the ei'idence shows it to have been been officially
acknowledged,

Those facts are: his leadership role in al-Qaeda in the Arabian Peninsula,
including Auldqi’s role as an operational planner, recruiter and money-taiser; his role in
the failed ateempt to bomb the Nonhwesf Alrlines jetliner on December 2009 (the Detroit
bombing attempt); and his role in planning other attacks (which never took place),
including specifically attacks on two U.S.-bound cargo planes in October 2010, All of
these fall within the rubric of reasons why the Government targeted Aulaqi. Every one of
those facts was disclosed by an executive branﬁh official in one or more of the exhibits to
the Colin Wicker Declaration. These disclosures appear in Wicker Ex. 7 (Jake Tapper’s
June 27, 2010 Interview with Leon Panetta, see page 5 of 15), Wicker Ex. 8 (U.S,,
Department of Treasury Press Release dated July 16, 201 0), Wicker Ex. 9 (letter,
Attomey General Holder to The Hon. Patrick Leahy, datcd May 22, 2013, at 3-4 of 16);
Wicker Ex. 10 (Transcript of Hearing Before the Committee on Homeland Security of the
House of Representatives, Feb. 9, 2011, at 25 of 35); Wickexr Ex, 11 (Remarks by the

President at the “Change of Office” Ceremony for the Chairman of the Joint Chiefs of

13
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Sfaft‘. Sept. 30, 2011); and Wicker Ex, 12 (Govetnment’s Sentencing Memorandum in
United States of America v. Umar Farouk Abdulmutallab, No. 10 CR 20005, United
States District Court, Bastemn District of Michigan, at 3).

All but one of those documents was created before this court issued its original
tuling, The one document that was created after -- Attorney General Holder’s Letter to
Senator Leahy -- was virtually contemporaneous with the post-opinion release of
documents that the Second Circuit found dispositive when it held that there had boea
waiver with respect to the legal analysis in the OLC-DOD Memorandum.

Should the Second Circuit adopt nty reasoning in its decision on the appeal from
the July 15 Ordexr and conclude that there has been a walver with regard 1o these facts, I
will of course revisit the issue here.

3; Additional Issue Waivers Proposcd by the ACLU

For purposes of this new case, the ACLU argues that the court should deem
certain additional material to have been “officially acknowledged” by the Governent.

The ACLU first asks that this court decms that certain “disclosures relating to the
legal basis for the targeted killing program” have becn officlally acknowledged and any
corresponding protection under the FOIA exemptions has been waived. These are set out
in the first part of a “waiver table,” which the ACLU appends w0 its memnorandum of law
opposing the Government’s mation for summary judgment. The table consists of every
issue of law that was discussed in (1) the OLC-DoD Memorandum (referred to as the
July 2010 Memo), the document ordered disclosed by the Sccond Circuit in NYT I; and

(2) the draft white paper (referred to as the May and November 2011 White Papers) the

14
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leaking of which was the basis for the Second Circuit’s determination that the OLC-DoD
Memorandum should be disclosed.

If all the ACLU wanted was disclosure of the alieady-discloscd legal advice, this
court would have to wonder why its time was being wasted rcfereeing a battle already
fought and won. The ACLU has the legal analysis; it is contained in the OLC-DOD
Memorandum, The ACLU does not suggest that the already-disclosed analysis has
changed — or at least, changed in a way that has beon “officially acknowledged.”

But the ACLU does not really want just the legal analysis; it wants to know
whether and how that analysis has been applied to justify decisions to target or not target
specific individuals or situations. It argues that, in at least some instances, legal advice
offered in specific situations (what I will call “case specific legal advice™) mﬁst represent
either “wotking law” or agency policies, efther of which would render that advice subject
to disclosure under FOIA.

The ACLU offers no evidence that anyone in a responsible Government position
has “officially acknowledged™ the details of how the general legal principles discussed in

the OLC-DOD Memorandum and the Draft White Paper wcfc applied to particular fact
situations -- or even to specific types of generic situations | IFNGEGEG_GGG_
R r——

of so-called “after analyses;” the ACLU does not point to any official acknowledgement

of how (if at all) the legal principles that have alrcady been disclosed were applied during
some detailed case-specific analysis of a particular operation. The Governmentis correct
in ity basic premise: legal analysis is rarely discussedin a vacuum, but is usually

presented in a particular factual context. The Goverhment has already disclosed the
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principles that it claims to apply when deciding, either ex ante or post hoc, that a
paxticular lethal counterterrorism operation either will be or was lawful. That is as general
as the discussion could possibly be; any further, inorcldctailcd discussion would of
necessity focus on applying those principles to particular sets of classificd facts.

' To take but one example, the Governmeat’s official acknowledgement that it
assesses the feacibility of capture when deciding whether a person identificd as a terrorist
is an appiopriate target for a lethal operation does not mean that the details of any
essessment about whether it was feasible to capture Anwar al-Aulaqi were also officially
acknowledged. Those details would necessarily include information that is propetly (and
In some cases statutorily) classified — including information about intelligence sources
and methods, about operatives, about the types of capture operations that are or are not
possible in particular locations, and about sensitive relations with foreign Governments.

The fallacy in the ACLU’s position becomes obvious once we take it out of the

" politically fraught national security context. A lawyer applying gencral‘ principles of law
that are discussed in a vacuum in textbooks and treatises would surely not waive any
attomney-client or work product privilege by applying those well-known gencral
principles 1o a particular fact situation facing a particular client. Nor would she waive
privileges by applying those same principles to a different fact situation facing the same
client — even if, by some happenstance, his client had waived the privilege as to the first
such application. So too here: the fact that the Government has disclosed its textbook, its
legal treatise, on the law that it applics to targeted lethal operations, proposed or
completed, does not impliedly disclose or waive any privilege concerning how its

lawyers have applied that law in specific instances.
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Additional evidence for this proposition can be found in the May 2011 Draft
White Paper, which was initially leaked to the press on February 4, 2013 (less than a
month aftexr this Coust issued its first decision (New York Times Co. v. U.S. Dep’tof
Justice, 915 F.Supp2d 508 (S.D.N.Y. 2013), end subsequently officially disclosed by
DOJ four days later. It begins as follows: “This white paper sets forth the legal basis
upon which the Central Intelligence Agency (“CIA”) could use lethal force in Yeinen
against a United States citizen who senlor officials reasonably determined was a senior
leader of al-Quida or an associated force of al-Qaida.” (Spurlock Ex. 12 at 1), With the
benefit of hindsight it is clear that the reference is to the possible targeting of Mr. Aulacﬁ.
The White Paper was prepared at the request of a client to explore whether there was a
legal basis for killing rather than capturing him in Yemen (i.c., away from a hot
battlefield, which the United States Supreme Court has found to be subject to disdnct |
rules, Hamndi v. Rumsfeld, 542 U.S. 507 (2004)). The idea that legal advice can, in the
ordinary course, be shoxn of the pmticl_xlar facts that impel a client to seck it is ludicrous.
Govemnment lawyers are employed to advise clients who need to decide whether or not to
take action —not to write treatises on particular arcas of law.’

Thexefore, for these reasons and on the authorities set forth in the Government’s
Unclassified Reply Brief at pages 1-2, I reject the ACLU’s argument that legal analysis
“as applied” cannot be classified or protected from disclosure by statute under sotne
“working law” doctrine (a proposition that was in any event rejected by the Second
Clrouit, See New York Times Co. v. U.S. Dept. of Justice, 806 F. 3d 682, 687 (2d Cir.

2015) (hereinafter “NYT II"), For the reasons set out at page 5 of the Government’s

3 ronically, the OLC-DoD Memorandum is ebaut as ologe to a treatise on the law applicable to the
targeted killing of a United States peraon by this Government as one could possibly imagine.
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Unclassified Reply Brief, I similarly reject the ACLU"s speculative contention that the

| {

application of general legal principles 1o specific facts (what I will henceforth refer to as
“case specific legal analysis”) must constitute “agency policy” that is subject to
disclosure. “At most...[casc specific legal analysis] provide[s], in [its] specific context{],
legal advice as to what a department or agency ‘is permitted to do.””’ NYT 11, 806 F. 3d at
687 (quoting EEF, 739 F, 3d at 10). Permission is not policy, and the lawyers who are
offering their (informed) opinion about particular operations are rarely if ever the people
who will ﬁmkc ultimate decisions about policy -- whether broadly or on a case-by-case
basis,

Of course anyone (including the folks at the ACLU) who has become familiar
with the general principles discussed in the White Papers and the OLC-DoD
Memorandum is fice to apply those principles to publicly known facts about a particular
lethal operation, to guess at the conclusion the Government must have reached about the
Iegality of that operation, and to applaud o criticize the legality of the Govamment’s
conduct in connection with that operation. But that is as far as the Governtnent’s official
acknowledgement of the general legal principles discussed in the OLC-DoD
Memorandum and the White Papers (and the briefs or speeches cited by the ACLU in its
waiver table) takes us. The fact that the general legal principles are publicly known does
not “officially acknowledge” any case-specific legal analysis performed by Government
attorneys in connection with particular proposed ot completed opetrations, Unless and
until the Government both (1) declassifics information about a particular operation and
(2) waives attorney-client privilege concerning advice given (i) in advance of any

particular operation or (ii) in any assessment of the legality of an operation alrcady
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concluded, that case-specific application of disclosed legal principles is protected from
POIA disclosure — under the classification, dclibcrativé and attorncy-client pxivilcgcs.
4, Specific Addifional Fact Waivers Proposed by the ACLU
The ACLU's Waiver Table also includes a list of some 13 new facts that it
contends should be deemed “officially acknowledged.” I will discuss each in turn.
) The Government uses drones to carry out targeted killings.
Ruling: Officially acknowledged. I do not understand the Government to dispute
this. In any event, President Obama gave a speech in May 2013 in which he stated, “The
United States has taken lethal, targeted action against al Queda aﬁd its associated forces,
including with remotely piloted aircraft comunonly referred to as drones.” That’s about as
official as acknowledgement can get, I note, however, that acknowledging that the
Government has taken such action in the past (i.e., prior to May 2013) does not constitute
an official acknowledgement that the Governmeat carried out any patticular targeted
hilling using drones.
(i) The Government uses manned aircrajt to carry out targeted killings.
On or about June 18; 2015, Col. Steven Warren, a DoD spokesman, stated, ““I can
confirm that tho target of last night’s counterteiyorism strike in Libya was Mokhtar
Belmokhtar,” I infer from Spwtlock Ex, 49, which is a New York Times story repoiting
on the strike, that some U.S. Government spokesman confirmed that the strike was
carried out by multiple American F-1SE fighter jets. From this, the ACLU draws the
conclusion that the Government has engaged in the sweeping confirmation quoted above,
The exact thing that can be said to have been officially acknowledged in this

instance — which is literally the only instance cited by the ACLU — ig that, on one
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occasion in 2015, some unspecified party used U.S. fighter jets (which, unless I misread
the news, have been sold by this country to multiple foreign Governments) to conduct a
countexfersorism operation against Mr. Mokhtay -- and the Govermment knew that Mr,
Mokhtar was thetarget. I deem that information, and nothing more, to have been
officially acknowledged. The Libyan Government, not the United States goverameat,
announced that Mokhtar had been killed; the United States Government specifically
declined to confirm that fact. The Libyan Government cannot officially acknowledge
anything on behalf of the United States of America,

This does not constitute official acknowledgement that the United States
Goverament uses manned alrcraft to cairy out “targeted killings.” Contrasting the specific
and limited language in Col Warren’s press statement with the far more sweeplng
statements made by President Obama and CJA Director Brennan about drone strikes
generally underscores the extemely limited nature of this official ackﬁowlcdgemcm.

(i) The CTA and DoD have operational roles in targeted killings.

At least where the CIA is concerned, this statement was deemed officially
acknowledge in NYT. In NYT I, the panel said, “The statements of Panetta when he was
Director of CIA and later Secretar'y of Defense. .. have already publicly identified CIA as
an agency thathas an operadonal role in rargered drone killings.” (emphasis added). I
have already said that I am bound by that ruling. I necd not consider any of the ACLU’s
other evidence on that score,

And so we tun to DoD. In the July 15, 2015 decision this cowt ruled that the
Government had officially aclmowledged DoD's involvement in both drone strikes and

targeted killings. American Civil Liberties Union v. U.S. Dep’'t of Justice, 2015 WL
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4470192, Yam not going to rule differently in this case; the fact has been officially
aclmowlledged; indeed, 1t is already on the list, See supra., page 11, Fact 3,

I assume to bolster its case, the ACLU points to a few statements that cannot be
read, singly or together, to acknowledged that DoD has any opetational role in targeted
killings: a March 2011 speech by then-Defense Secietary Gates, in which he mentioned
that the Air Force at that Mme had 48 predator and Reaper combat air patrols flying, with
more anticipated in the future (Spurlock Ex. 10) and a speech by Defense Secretary
Panetta in October 201 1, in which he noted that there are more weapons available to the
Sectetary of Defense than there were to the Dirvector of the CIA (Spurlock Ex. 14), If this
wete all that] had had before me last summer, I would not haveruled as I did.

The ACLU also adds to the mix the February 2014 tcstimény of Director of
National Intelligence James Clapper before Senate Atmed Services Committes, to the
effect that the Administration was considering the possibility of shifting responsibility for
drone strikes from CIA to DoD. Not only does this testimony not cstablish that DoD had,
in February 2014 or at any time prior thereto, any operational role in the conduct of
targeted killings, but it strongly suggests that DoD did nos have any such operational role,
This is the ansithesis of officlal acknowledgement; indeed, It actually undermines the
ruling that this court made Jast summes

The 1emaining statements were made by members of Congress. Only one of them
goes to the issue of DoD’s opcrationé.l role in targeted killings, and it (a statetnent made
by Senator John McCain in a Pebruary 2013 interview (Spurlock Ex. 25)) -- like Director
Clapper’s testimony of a year latexr -- discusses the possidility of transferring the drone

program out of the CIA and placing under the auspices of DoD. Senator McCain’s
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statement also implies that DoD had no operational role in tatgeted killings at that time,
And indeed, in a more recent (April 2015) interview, the Senator said that there was still
an internal struggle going on within the administration over whether to give DoD an
operational role in drone strikes. (Spwlock Ex. 47).°

In shoit, none of the additional evidence provided to the court by the ACLU
bolsters the case it already made. I am not sure why it put the court through this exercise
when it already had the ruling it now seeks.

(iv)  The Government conducts targeted klilings in Pakistan, including
fhrough the use of drones.

The ACLU argues that this fact was acknowledged in four public statements: an
August 2013 statement by Secretary of State Jobn Kerry (Spurlock Ex. 34); a June 2012
statement by White House Press Sccretary Jay Carney (Spurlock Ex. 20); a May 2009
speech by then-CIA Director Leon Panetta (Spﬁrlock Ex. 4); and a June 10, 2009

interview with Director Panetta (Spurlock Ex. 7),

¢ The rest of the Congyesslongl statements {o which the ACLU calls the court's attention elther refer to
Congress' oversight role whers dronc strikes are concerned or discuss in one way or another the unresolved
struggle over which sgency should actually carry out waygeted killlngs, They de nothing to advance the
ACLU's “officlal dlsclosure” atgument.
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In a supplemental submission made to the cowrt during the Govermnment’s

classification review of the court’s proposed final draft of this Opinio.n, the Governent
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.1/ |
Press Secretary Carney -- and in keeping

with the cautious minuet he undoubtedly had to dance every day as part of his job -«
acknowledged nothing at the June 2012 press briefing on which the ACLU relies, Indeed,
he specifically declined to say anything at the June 2012 press conference/briefing,

except to confirm that intelligence sources “believed” that a particular leader of al-Queda,
one al-Libi, was dead. Carney ropeatedly declined to discuss either the location of al-
Libi's death or the method uzed to bring it about, And he simply would not respond in

any meaningful way to reporters’ leading questions that essumed the use of drones inside |
Pakistan, Questions that assume answers do not become acknowledgements when the
person being qucstioncd_rcpcatcdly refuses to play along with the questioner’s
assumptions.

Way back in 2009, CIA Director Panetta gave a speech to the Pacific Council on
International Policy (Spurlock Ex. 4), in which he said that some unspecified strategy in
Pakistan’s triba] regions was “working”. When & questioner (not Ditector Panetta)
idcntiﬁcd that strategy as being “remote drone swikes,” the Director responded, “On the
first issue, obvious because these are covert and secret operations I can’t go into

particulars, I think it does suffice to say that these operations have been very effective
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because they have been very precise in tetms of targeting and it involved a minimum of
collateral damage {as opposed to alrplane attacks].,..But I can assure you that in terras of
that particular area, it is very precise and it is verylimited in terms of collateral damage
and, very frankly, it’s the only game in town in terms of conftonting and tiying to disrupt
the al-Queda teadevship.” [N ¢ Dircctor was not specific enough
in his response to acknowledge the existence of the “remote drone strikes” referenced by
his questioner; he startcd his answer by saying he could “not go into particulars” and
thereafter referred only to unspecified “operations.” Six yeats on and a lot of knowledge
later, it is virtually impossible to sead the Secretary’s statement as refering to enything
other than “remote drone steikes;” but waiver does not occur retroactively, One must
place oneself in the shoes of the speaker at thé time the alleged a;:knowlcdgement was
made. Sectetary Panetta was very careful not to adopt his interlocutor’s characterization
of the “operations™ as “remote drone strikes” or otherwise to acknowledge theexistence
of any such program, Pakistan is mentioned not at all,

Finally, in June 2010, Director Panotta acknowledged that the late Osama Bin
Ladcn (who, as we all know, was not killed in a targeted drone strike in which the CIA
was operationally involved, but with a number of tevgeted gunshots to the head and torso
applied at close range by Navy SEAL Team Six) was in the tribal area of Pakistan — and
then went on to say that “we” are “contlaufing) to distupt Al Qaida’s operations, and we
are engaged in the most aggressive operations In the history of the CIA in that part of the
world, and the result is that we are distupting their leadership. We've taken down more
than half of the Taliban leadership.....” Assuming arguendo that the phrase “this part of

the world” refers back to Pakistan, Director Panetta’s statement did not mention the

26




Case 1:15-cv-01954-CM Document 83 Filed 08/08/16 Page 27 of 191

phrase “drone strikes,” let alone equate thern with the “aggressive operations” that were
taking place in “that part of the world.” In order to make the necessary inferential leap,
the ACLU references the May 2009 specch (made over a year earlter), in which Director
Panctta responded to that question about “retnote drone strikes” in the manner discussed
above — that is, by refusing to go into particulars or to adopt the questioner’s hypothesis
that we were conducting drone strikes in Pakistan. He did indeed say that the unspecified
“opetations” in Pekistan that he was discussing were “very precise” and “very limited in
terms of collateral damage;” one could — and with the benefit of hindsight one probably
would - conclude that these operations were dtone strikes. Director Panetta also
acknowledged that these operations, whatever they might be, were “the only game in
town in tegms of confronting and trying to disrupt the al-Queda leadership.” (Spurlock
Ex. 4 at 7). But he never said that the Government was engaged in targeted killings using
drones in Pakistan,

The court is not suggesting that the American people should behave like ostriches,
It is cextainly possible to piece together shippets from this statement and that speech and
someone’s answer to a leading question - each of them inconsequential in its own right—
and concfude there fiom (often with the benefit of hindsight) that this or that proposition
which the Government refuses to confitm directly is in fact the case, Indeed, the ACLU
argues that the Second Cireuit did precisely that in N¥7T I— it looked at a servies of
statements (and one very expressive nod) by senior Govermmnent officials, none of which
(except possibly the aforemontioned nod) was terribly consequential when viewed on its
own. After discussing these aud other matters, the Court of Appeals concluded that the

Government had waived any and all privileges and FOIA exemptions with respect to the
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legal analysis enshrined in the DoD Memovandum and the White Papers. NYT I at
passim.
The problem with drawing any conclusion fiom this particular discussion in N¥YT'
1, however, is that the Circuit never really decided whether all those statements and
gestures were enough to constitute “official acknowledgment,” That is because, just
weeks after this court issued its original January 3, 2013 opinion in that case, someone
leaked the Draft White Paper to NBC News. As far as the Coutt of Appeals was
concerned, that highly consequential leak rendered the entire discussion of who sald
what, how much and when moot. The cat was out of the bag, end the Second Circuit had
no difficulty concluding that the Government had ict the cat out of the bag.
So as this court veads NYT J, the Court of Appeals’ discussion of statemants made
by CIA Director Brennan and Defense General Counsel Johnson and Attorney General
. Holder in the months piior to the Big Reveal of Febivary 2013 provided context, but
tiothing more — certainly not a rule of law that a district court can follow when confronted
with the sort of piecemeal argument the ACLU is making,
In any event, the statements made by those gentiemen in the run-up to the leaking
of the Draft White Paper were far less oblique than the snippets on which the ACLU here
" relies. In particular, they do not require the reader to assume that the speaker edopted his
questioner’s premise — an old trial lawyed’s Wick that is even less persuasive in this
context t'han I find it to be in a court of law.
There are undoubtedly a lot of classified things that all informed citizens “kmow”
-- not because anyone in the Goveinment has officially acknowledged the fact, but

because we (or historians, or journalists, or even politicians) put two and two together
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and figure them out. Once we have done so, we tend to accept what we have figured out
as the truth. In a FOIA case like this one, when the Government asserts exemptions and
tho plaintiff cries “waiver,” the court's job is to discern whether the thing that iﬁomxcd
citizens accept as “tuﬂi" is in fact “revealed trath” ~ that is, whether some authorized
Government official or officials disclosed it, or whether the informed citizen figured it
out by piecing together snippets of this and that. I fully undei'stand the ACLU’s position,
because those of us who have played this sort of “connect the dots” game with publicly
available infoiation about drone strikes “believe” what we have figured out—who
carries out drons sirikes, when, where and why. But the evidence the ACLU places
before this coust does not come close to establishing that authorized representatives of the
United States Government revealed what many informed citizehs have come to believe to

be true.
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(v)  The CUA conducts targeted killing in Pakistan, including through
the use of drones.

The same analysis applies to this variant of the previous “fact.” The ACLU relies
on the s;arnc two statements by then-CIA Director Panctta ~ the above-discussed May
2009 speech and subsequent questions, and a June 2010 Interview in which the Director
discussed the CIA's “aggressive operations” in Pakistan (Spurlock Ex, 4 and 7) —as
waiving FOIA exemptions with regard to the asserted fact. I have already concluded that
the May 2009 spcech/question and answer did not constitute official acknowledgement of
any drone program, so it certainly camot be read as official acknowledgemont of the
CIA’s role in any such program. As for the Interview, Director Panetta is interviewed at
léngth about the Administration’s efforts, in Pakistan and elsewhere, to €liminate al-
Queda. At no point does he disciose that the CIA is involved in targeted killings in
Pakistan, through the use of drones or otherwise. Again, when a questioner, Jake Tapper
of ABC News, asks him whether the CIA is complying with U.S. and international law in
its overseas operations, Tapper himself begins the question by saying, “I know you can’t
discuss cortain classified operations or even acknowledge them, but even since you’ve
been here today, we’ve heard about another drone strike in Pakistan and there’s been
much criticism of the predator drone program, ofthe CIA,” To which the Director
responds, “Thers Is no question that we are abiding by intcrnational law and the law of
war...And anyone who suggests that somehow we’re employing other tactics hexe that
somchow violate international law aro dead wrong.” That is not an offioial
acknowledgement that the CIA in paiticular conducts targeted killings in Pakistan,

includlng through the use of drone strikes. It is an assertion that whatever tactics the
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United States might be erploying (which tactics are not identifled) do not violate
international law,

The ACLU then points to a statement ostensibly made by Panctta in a recent
documentary film, one made long after he left Government service. Second Spurlock
Declaration, Ex. 54. As Mr. Panetta’s name is not even mentioned in the news story
about the documentary that was provided to the court, X fal to see why Spurlock Ex. 54
was brought to my attention. Furthermore, even if Panefta is the unnamed person who
allegedly “opencd up” to a documentary filmmaker about “signature drone strikes,”
(exactly what he said appears nowhere in the avticle), he is no longer in the Government;
he is a private citizen, The law is quite clear that only persons cwirently in Government
can waive privileges that belong to the Government. See Afshar v. Dep’t of State, el al,,
702 F.2d 1125, 1133 (D.C. Cit. 1983) (statements by former agency officials do not
constitute “official and documented disclosure”).

The ACLU argues that I should ignore this legal prcce;;t, but I am cannot.
Former Secretary and Director Panetta may have occupicd high governmental office for
many years, and been involved in numerous matter of great moment; but he is to lonécr a
Government official, and he no fonger acts or speaks for the United States. The benefit of
the FOIA exemptions that a1e being invoked in this case belongs to the Executive Branch
of the Federal Government, not to its former officials. If, when the documentary airs, we
learn that formmer Congressman-Dircctor-Secretary Panetta has violated Govertunent
secrecy rules (which continue to bind officials after they leave office), the Exccutive
Branch can take appropriate action against him.

(vi)  The Government conducts largeled killings in Yemen, including through
the use of drones.
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- () The CIA in particular conducts targeted killings in Yemen, including
through the use of drones.

I will discuss these two “facts” together, since the second is just a more specific

version of tho first, Woither has been officially acknowledged.

| The ACLU"s support for the more general proposition that the US Govemnment
conducts “targetod killings” in Yemen comes from NIT I, in which the Second Circuit
stated, “It is no secret that al-Awlaki was killed in Yemen.” Since the Government has
officially acknowledged that it killed Aulaqi, it certainly can be held to bave officially
acknowledged that it conducted at least one tergeted killing using a drone in Yeren,
Also, it is the law fiom and after NYT I'that the CIA had some sort of unspecified
operational role in the use of drones — although the Second Circuit has 1epeatedly refused
to rule that anything moro specific than this had been officially disclosed, I simply cannot
read anything more into the sources cited by the ACLU that has alteady been discussed
by the Court of Appealsin NYT 1. To the extont of the Civcuit’s holding in N¥T I the
fact of targeted killing using drones in 'Yemen has been officially acknowledged ~ but
nothing more has been acknowledged.

As for the June 2010 quote from then-CIA Director Panctta, the gentleman would
not even confirm that Aulaqi was on an “assassination” list ~he only confumed that the
United States Government considered the man to be a terrorist. One cannot infer from
that statement any involvement by the CIA in any targeted killings, using drones or
otherwise, in Yemen or anywhere else. The CIA's operational involvement in the use of
drones is deemed admitted. The Second Circuit has so held. The Government did not

appeal from that decision, End of discussion,

32




Case 1:15-cv-01954-CM Document 83 Filed 08/08/16 Page 33 of 191

(viii) The Government conducts targeted killings in Somalia, Including through
the use of drones. '

(Ix)  The Government conducts targefed killings on Libya, Including through
the use of drones.

Again, T will discuss these two propositions together.

The broadly-worded staterents the ACLU would have me deern officially
disclosed do not pass mustet. However, Pentagon spokesmen have disclosed that (1) the
United States military has taken direct action In Somalia against members of al-Queda,
killing in particular Ahmed Godane, Yusuf Dheeq and Adan Garar; (2) a U.S. conducted
alrstrike killed Godane and drone strikes killed Dheceq and Garar. There has been
official acknowledgement of those patticular targeted killings. Indeed, it would be cortect
to say that the Government has acknowledged that the United States has carried out three
targeted kiflings in Somalia, and that two of them involved the use of drones.

As for the statemment about Libya: again, Pentagon spokesmen have confinned,
and so have officially acknowledged, that one targeted killing has been carried out in
Libya, that of Mokhtar Belmokhtar, an al-Queda operative, The means used to cairy out
the killing {s not specified and so Is not acknowledged. The statements by Secretary
Panctta from 2011 do not constitute official acknowledgement of any fact.

(x) A Seprember 17, 2001 Memorandum of Notification signed by President
Bush authorizes the CIA to take lethal action against suspected terrorists.

The ACLU’s primary source for this proposition cited by the ACLU is a book
written by a former CIA lawyer, Jobn Rizzo, entitled “Company Man: Thirty Years of
Controversy and Crisis in the CIA.” Mr, Rizzo served for seven years as the CIA’s Chief
Legal Officer duving the Administration of George W. Bush. The ACLU offexs not a

scintilla of evidence that any current Government official — indeed, that any official who
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worked in the Adminiskation that has been in office now for over seven years — has ever
acknowledged the stated proposition.

The CIA has particular protections against unintended FOIA waivers; Congress .
has expressly provided that only an official ofthe CIA can waive FOIA exemptions with
respect to infonnation about the Agency and its operations. See Wilson, 586 F, 3d 171,
186-87 (2d Cir, 2009). Couplcdlwilh the settled proposition (discussed above) that vests
only cwitent Government officials with the power to waive FOIA exemptions on behalf
of their agencies, it stands to reason that nothing in Mr. Riz2o0's memoir can possibly be
held to constitute “official acknowledgement” of anything. The ACLU again avgues that
this court should ignore the fact that Mr. Rizzo, a private citizen long out of Government,
is no longer authorized to speak for the CIA (if indeed he was ever authorized to speak
publicly for the CIA about classified mattess, which I very much doubt). Once again, I
decline to do so.

The ACLU than adds an interesting twist to its argument. It notes that Rizzo’s
book must have been subjected to pre-publication scrutiny by the CIA and insists that any
statements .that cleared such scrutiny have becn officially acknowledged — and by the
current Administration, for which Rizzo never worked, Itls a tantslizing theory. In the
end it does not succeed.

The CIA does indeed have a Publications Review Board, which is charged with
revicwing, coordinating, and formally approving all proposed nonofficial, personal
publications on intelligence-related matters for public dissemination. PRB review is
designed to balance the First Amendment 1ights of current and former employees against

the national secwity needs of the U.S. Government, All current and former employees
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must submit to the PRB any written, oral, electronic or other presentation intended for
publication, whether personal or official, that mentions CIA or intelligence data ov
activities or material on any subject about Which the author had access to classified
information in the course of his/her CIA employment, If the PRD identifics classiﬁcd
material within a publication, it will try to work with the author to find acceptable
substitutions— for example, refeiring to a geographic area (the Middle East) instoad of a

specific country (Saudi Arabia).
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The other cited source is three paragraphs from 2 June 2007 Declaration fiom
Maiilyn Dorn (PX 3 at §{66-68), which does identify that President Bush signed a 14
pagoe Memorandwn to the Director of the CYA on 17 September 2001, which
memorandum authorized the CIA to detain suspected terrorists, The Government
declassified this information shortly before this court wrote its final opinion in NYT and
the limited nature of the declassification was discussed in that opinion American Civil
Liberties Union, ef al., v. Department of Justice, 12 Civ, 794 (CM), 6/23/15, unrcdacted
opinion, supra, at 16-29. The only disclosures in the cited paragraphs relate to CIA’s
detention authority; no other type of clandestine operation is meationed ~ certainly not
lethal action. The cowt construes this as a fishing expedition by the ACLU to try to

obtain confirmation of Mr. Rizzo’s asseitions, which is not a proper use of FOIA.

(xd) The OLC provides legal advice establishing the legal boundaries of the
targeted-~ killing program.

For this gencral proposition, the ACLU cites testimony from both Director

Brennan and Attorney General Holder concerning the tole of OLC in connection with the
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certain unspecified countertenorism operations. Since OLC lawyers wrote the OLC-DoD

]

Memorandum and the Draft White Paper, it would be difficult to say that OLC did not
provide legal advice about targeted kiiling; it literally wrote the book on the subject.
However, OLC does not “cstablish boundaries;” it offers advice about where the
boundaries ought to be (generally) and whether a specific operation appears to fall within
the presumed boundaties (specifically). In the end, the client agencios establish the
boundaries and determine what constraints operate on thelr behavior. That they do so
after consulting with their lawyers, including the lawyers at OLC, is only to be expected.

The court deems it officially acknowledged that OLC has provided legal advice
conceming the legality of targeted killing operations, Again, and to avoid any confusion,
that acknowledgement does not waive exemptions withrespect to any legal advice given
in connection with any paxticular situation,

(xii)  The governinent conducts before-and-after rhe firct legal and factual
analysis of lerhal strikes. ‘

Officially acknowledged. This acknowledgement does not waive excmptions with
respect to the analysis of any partlcular situation,

(xitl)  Innocent bysianders have died or been injured as a result of US. drone or
other targeted killing strikes.

Officially acknowledged, by President Obama in May 2013.

So the following facts are deemed officially acknowledged in addition to the facts
that were d;:cmcd officially acknowledges in NYT (X will pick up with the next numbered
fact, the last of ficially acknowledged fact was Fact 7):

8. The Government uses drone to carry out targeted killings.
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—

10, The United States military has taken direct action in Somalia against members

of al-Queda and has killed thres of them; Godane (by air strike) and Dheek
and Garar (by drone).
11. The United States killed Mokhtar B elmokhtar in Libya using fighter jets.
12. The Office of Legal Counsel has provided legaladvice on issues related to
targeted killings,
13. The Government conducts before and after the fact l;:gal and factual analysis
of lethal strikes.
14. Innocent bystanders have died or been injured as a result of U.S, drone or
other targeted-killing strikes.
These facts, along with the seven facts listed at pages 11-12 above, will be decmed
officially acknowledged as the court reviews the Vaughn Indices provided by the
Defendant Agencies.
C2E 2 SN TR B N BNC BN R B B N B R L NN N 2L BN BN N BN S N B BN NS N R NN B BN R B J
What follows is a document-by-document ruling on the items that appear on the
Vaughn Indices of the Defendant Agencies. A ruling in favor of the Government
should be read to imply that the court has considered whether the document
Includes information about one or more of the 14 Officially Aclknowledged Facts —

and has concluded that there has been 110 waiver of FOIA protection for that
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document by virtue of any Officially Acknowledged Fact.® Since nearly every
document on the Vaughn Indices contains some application of the legal analysis in the
OLC-DoD Memorandum to a particular situation, country, organization or person ~and
since this court has ruled that disclosure of the “hornbook” does not constitute official
acknowledgement of the facts in every instance where the hombook analysis is applied -
it should come as no surprise to thereader to learn that the court is essentially granting

the Government’s motion fot summary judgment.

* The government itself acknowledges that many of the documents include non-segregable
information about Previously Acknowledged Facts 1-4,

4]
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OFFrICE OF LEGAL COUNSEL DOCUMENTS

OLC Yyocument No. 306: Presidential Pelicy Guidance. Copy of a classified

document, dated May 22, 2013, entitied “Procedures for Approving Divect Action

'Against Tenorist Targets Located Outside the United States and Area of Active
Hostilities” (final version of the Presidential Policy Quidance, o 1"PO).9 This document
provides detailed guidance from the president to his most senior advisors on the standards
and process to be applicd for approval of dixect action against terrorist targets. (TS/NF)

It was to obtain disclosure of this document that this case was filed.

The PPG (whichis degcribed in press accounts as “the Playbook,") is the OLC-
DoD Memorandum equivalont for this iteration of the ACLU’s long-running attempt to
obtain documentation about the legal bases, both general and case-specifio,, for lethal
counter-tesrorism operations catried out by the Obama Administration. It lays out the
rules the Government intends to follow when sceking approval for, and carrying out,
lethal operations outside the United States and “hot zones” of wartime activity.

The ACLU is aware of the existence of this document and has specifically
demauded its production by name, arguing that it is not shiclded by FOIA because it
represents an actual, final United States Government working law and official policy,
and so is not shiclded by FOIA Exemption (b)(5). The ACLU also argucs that any FOIA
exemptions or privileges have been waived by virtue of the President’s public release of a

Fact Sheet relating to this document.

* Multiple defendant agencies identified the PPQ as responsive, and Plaintiff has
indicated that it continues to challenge the withholding of this document. In accordance
with the Court’s instruction, the document is addressed one time, in OLC’s classified
Vaughn indcx. '
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TheFact éhcet notwithstanding, the Government originally asserted that the full
text of the PPG could not be produced, for a variety of reasons, Portions of the PPG were
withheld in part under Exemptions 1 and 3, on the ground that the information contained
therein were properly and presently classificd (Exemption 1) end that the disclosure of
portions of the document would violate the National Secuity Act by disclosing
intelligence sources and methods (Exemption 3), Although the PPG appears to be a final
policy document, it was also withheld on the grounds of attotney-client and deliberative
privilege, but only as to OLC’s copy; the Government did not contend that copies of the
PPQG that were sent to other Executive Branch agencics were exempt from disclosure
under Exemption b(S) due to cither attorney-client or deliberative privilege, The
Governraent acknowlcdged that the document included veferences to several Previously
Acknowledged Facts, but asserted that those facts could not reasonably be segregated
from the rest of the document,

Finally, the entire PPG was withheld pursuant to the “presidential
communications” brivilegc.

In an opinion dated February 25, 2016, the court ordered that the PPG be
produced forin camera inspection, The Government wa;v, directed to mark the document
so that any poitions that had already been publicly disclosed were clearly indicated. In
addition, because the Government had asserted the prosidential communications
privilcgc; the court discussed the parameters of that privilege (which had not been
previously invoked, and so was not discussed in eny of this court’s earlier decisions) and
demanded that the Government identify all recipients of the PPG, in order to facilitate

assessment of whether that privilege could possibly apply to this document.
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The Govetnraent’s first response to the February 25 Order was to file a letter with
the court, dated March 4, 2016 (Docket #67). In that letter, the Government asserted that
it had long been engagéd in an exercise designed to facilitate the public retease of
additional portions of the PPG." By the time the PPG was produced to this court for i
camera inspection, the Gova'nmcnf had abandoned its asseition of the presidential
communications privilege altogether,! and it was prepared to waive all other pﬂvilcges
as to 85% oir'more of the text of the PPG. Qutlined in red on the copy of the PPG
produced to this court ave those portions of the document that the Goveinment assests éxe
still exempt under one or more sections of FOIA, The Governmant plans to produce tht;
rest of the document to the ACLU, though it hopes not to do so until judiciél review of its
remaining claims of privilege and proposed redactions is complete, (This court is not
prepared to acquicsce in further delay in the production of those portions of the PPG that
the Government concedes are disclosable; that will be dealt with in the final order in this
action),

The infoimation that the Government proposes to redact fiom the version of the
PPQG that it makes public falls into cleven scparate categories (although many redactions
fall into more than one category), The easiest thing for the court to do is to list those
catcgorics, explain why the Government belicves the redacted information remains
exempt from FOTA disclosure, and make a ruling with 1espect to the category as a whole:

Category 1 (N IR
I B

1® The Government made no such assertion in its original classified Vaughn Index,

" { assumo that its abandonmeat of the presidential communications privilege is the reason why the
Govemment did not provide the court with a list of recipients of the document,
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Ruling: The court has no Issue with the propriety of the Group 1 tedactions.

Category 1 S
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The court thus rejects the Government 's assertions of privilege and concludes

thar any such privileges have been waived The Government Is directed to remove all

redacrions rhat are grounded solely in Category I prior 1o production.

Category 111: I

Categar'y VIII: References to Certain Government Officials and Components
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I discussthese two categories together, since they raise more or less the same

Category VI is anothes matter altogether,

There are references throughout the PPG to the many senior Government officials
who play a role in the decision-making process for targeted overseas activitios, [
A ool
counsels of operating agencies, the National Security Staff, the NSS Legal Advisor,
members of the Counterterrorism Secutity Group, the Office of the Dircctor of National
Intelligence, [ (1 Netional Counterteriorism Center, and
savezal ad hoc Counterterrorism Groups. The document also contains refetences to the

Department of Justice (in its entirety, apparently) and to the Department of Horneland
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Security (also in its entirety, which would éncompass agencies such as the U.S. Coast
Guard, the Federal Emergency Management Agency and the Animal and Plant Health
Inspection Service),

The Govexrnment asserts that the job titles of these individuals and the identity of
these agencies can be shielded from public disclosure putsuant to FOTA Exemption 7,
which protects from disclosure certain “recoids or information compiled for law
enforcement purposes” to the extent that disclosure “could reasonably be expected to
endanger the life or physical safety of any individual.” The Government contends tht the
members of what { will call the “PPG Working Group” are in danger from tervorists who
might target thom in order to obtain revenge for operations authotized pursuant to the
PPG process,

The Government’s invocation of Exemption (b){7)(F) requires the cowt to
answer at loast one and possibly two questions, The first question is whether the
document known as the PPG — a document entitled Procedures for Approving Direct
Action Against Torrorist Targtets Located Outside the United States and Areas of Active
Hostllities” — can faitly be said to have been “compiled for law enforcement purposes?”
If the answer to the first questlon is yes, the second question is! can it reasonably be
cxpcctcd.that the members of the PPG Working Group would find themsejves in physical
danger if their identities ave revealed?

I confess that I am astounded by the Government’s chutzpah in invoking the
exemption for law cnforcem@t activities — an exemption written to protc&t informants,
confidential sources, persons in witness protection and undercover law enforcement

agents fiom public exposwre, Maydak v. Dep 't of Justice, 362 F. Supp. 2d 316, 321 n4
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(D.D.C. 2005) — in order to shield the titles of the members of the PPG Working Group
from disclosure. For a decade and a half, through two different Presidential
administrations -- one from each of the tnajor political parties -- the Government has
gone to great lengths to eschow the “law enforcement model” for desling with
intcrnational tcrxc;rism and the terrorists who are the subject of its enforcernent actions
abroad and the ACLU’s FOIA requests, The Government’s countertertorlsm operations
overseas are not to be thought of as “law enforcement” and they arc not carried outin the
mauner of law enforcement; they are “war,” — a Global War on Terror, to be precise. In
reliance on the “war” rubric, two Presidents have specifically lnvolc.cd, not their authority
to “take care that the Jaws be faithfully executed,” but their Commandet-in-Chief power
as unleashed by the 2001 Authorization to Use Military Force (still the only
Constitutionally-compiiant resolution passed by Congress in satisfaction of its unilateral
Constitutional power to declare war), They have relied on that power to justify lethal
action taken abroad against individuals believed to bes terrorists, and to incarcerate
without ir;dic(ment and/or trial individuals believed to be tetrorists many who were
captured as “prisoners of war” (and who would have had to be tried or roleased long ago
if they were being held under any sort of “law enforcement” scheme). _

Let us make no mistake: The Government has never treated its intemational
countes-terrorism operations as a law enforcement operation, Rather, it has repeatedly
invoked the law of war in order to treat these operations as pait of a war, As Attorney
General Holder said in his well-publicized speech at Northwestern Law School in 2012,
“We are a nationat war.” Spurlock Ex. 17, at 1 of 8, John Brennan, who then wore the

hat of National Security Adviser to the President, said the same thing in a speechat The
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Wilson Center. Spurlock Ex, 19 at 10/16. And while the Government hs efforded a
select few accused terrorists who were captured overseas the luxury of criminal
prosecution in a duly constituted United States District Court, even those fortunate few,
like Aluned Ghailani and the Somali pirate Ahmed Wersame, weye captured as a result of
activity that is as far removed from “law enforcement” as it is possible to get,”

However, the undeniable fact that the Government has not followed a Jaw
enforcementmodel in dealing with international terrorists is not dispositive of the FOIA
question. Ncither is the fact that the agencies directly involved in the PPG Working
Group process -- the Department of Defense, the CIA, I NNNGNGNGNGGGGGNGEG .-
National Security Council and the Department of State -- are not “law enforcement
agencies.” Agencles whose principal function is not law enforcement can invoke the law
enforcement exemption and its special (b)(7) confidentiality clause - but they can only
do so if the document containing the informatlon they seck to shield from public view
was in fact “compiled for law enforcement purposes.” American Civil Liberties Union v,
Dept. of Defense, 389 ¥, Supp. 2d 547, 570 (S.D.N.Y. 2005). Furthermore, a court must
apply “morc exacting scrutiny” when considering Exemption 7 claims from agencies
whose principal function is not law enforcement. Pratf v. Webster, 673 F. 2d 408, 416
(D.C. Cir. 1982), As one cowt put it, the court should “kick the tires of its claimed
cxemptions with a bit more force” if the principal function of the agency claiming the law

enforcement exemption is not law enforcement, Elkins v, Fed. Aviation Admin., 99 £,

" Ohailani was purportedly captured in Pakistan by Pakistan! mililary forces in a Jolns operation with the
United States; bo was detained at secret tocations abroad and transfen'ed fo Guentanamo Bay, where he
spont many years before being transfesred 1o the Southern District of New York, where he atood trial on an
indictment that pre-dates 9/11 and the GWOT. Warsame was captured (not by law enforcement personnel)
sboard @ fishing vessel transiting the Guif of Aden, in interngtional waters between Yemen and Somalia,
He was held and {nderragated on a United States Navai Ship (USS Boxer); his first intsiTogators were not
representatives of the law enforcement community, but were inteiligence officers.
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Supp. 3d, 90, 98 (D.D.C. 2015)(quoting Pub. Employees for Environmenial
Responsibilityy. U.S. Section, Int'l Boundary & Water Commission U.S. ~Mexico, 740 F,
3d 195, 203 (D.C. Cir. 2014).

Here, such forceful tire-kicking is more than wavranted, if only because none of
the agencies involved in the PPG decision-making process are “law enforcement
agencies,” and several are barred by law from undertaking law enforcement activities,
The CIA is specifically barred by law from undertaking law enforccment activities in the
United States. SO U.S.C. § 3036 (d) (1) (formexly 50 U.S.C. § 403-3 (d) (1)) (“The
Director of the Central Intelligence shall have no police, subpoena, or law enforcement
powers or internal security functions.”). The same is true of other intelligence agencies
under the National Security Act of 1947, Not onl‘y' is law enforcement not the “principal
function™ of the Army, Navy and Marine Cocps — their principal function is undertaling
the defense of the country -- but the armed services are actually barred by the Posse
Commitatus Act, 18 U.S.C. §1385, fiom undertaking law enforcement operations — a
term that includes investigating crimes, seacching persons and propeity and interviewing
witnesses, see Stafe v, Pattioay, 896 F. 2d 911, 916-18 (Haw 1995)— in the absence of
somc- cxpress Act of Congress, Carrying out lethal operations and capturing suspected
terrorists abroad does not qualify as giving “passive aid” to civilian law enforcement (the
beneficiary of the law enforcement exception), which is all that is permitted under Posse
Comitarus and its clarifying statute, the Military Suppoit for Civilian Law Enforcement
Agencies Act, 10 U.S.C. §371 et seq.. This court is unaware of any Act of Congress that

carves out an exception to these statutes for operations relating to internationsal
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toriorists -- certainly not the AUMF, which says nothing whatever about law enforcement
and has always been treated as the equivalent of a declaration of war. The only cases this
coutt has found in which the armed services have invoked the law enforcement
exemption to FOIA relate to the investigation and prosccution of crimes by service
members under the Uniform Code of Military Justice — not to counterterrorism
operations of a military or quasi-nilitary naturc against foreign persons,

Interestingly, and significantly, the Executive Branch agencies whose portfollo
actually does include law enforccment have no forinal role to play in the actual PPG
decision-making process! Agencies including [ ljj The Depanment of Homeland
Security (home of the Drug Enforcement Administration and Customs and Immlgration
Enforcement) and Treasury — all of which are, first and foremost, “law enforcement
agencles” —may be invited to participate as in the PPG process, but only as “observers,”
not decision-makers, Furthermore, they are only invited to “observe” after some other,
non-law enforcement decision makers decide that captue of a suspected tervotlst is
feasible. See Hudson Decl. at 43 and the PPG at Section 3.D.2. [, Homeland
Secuity and Treasury are mentioned in a footnote on page 8 of the PPG as being

- involved in the process of “reviewing and organizing material and addressing any issues
related to the nomination of an individual for capture, custady, or long-term disposition”
- 1.c., those individuals are invited to panicipaté in a process to nominate™ individuals
who might be considered for operations that would not involve lethal action — but [JJjj
N ovscrvers” have no role to play in the final decision relating to any
such indlvldual, and the law enforcement agencies under the Homeland Security umbrella

are not ¢ven accorded “obseiver” status.
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In its supplemental submission/de facto motion for reargument, the Governemnt
“raspectfully” calls to the court’s attention its belief that the Department of Justice and
the Department of Homeland Security, both of which are law enforcement agencies, are
identified in the PPG as playing a role in the decision-making process. Equally
respectfully, T disagree, As tho text relating to the above-mentioned footnote revoals,
these agencies are represented on something called the Restricted Counterterrorism
Security Group, which is convened “for the purpose of reviewing and organizing material
and addressing any issues related to the nomination of an individual for capture, custody,
or long-term disposition.” But a close reading of the text of the PPG reveels that the
RCSQ does not actually nominate individuals for capture, custody or long-term
disposition; it simply organizes and forwards relevant material about such individuals to
the veal decisionmakers in the PPG process, none of whom works for a law enforcement
agency. See PPG at page 8, Item 2,B.5, Tho other references that the Govermnent calls to
my attention in order to make its point ave to the sae effect; for example, the
Depattment of Justice may formally request that a suspect be considered for capture, but
cannot makse and does not participate in making the final decision on that request (see
PPG at page 6, Item 2.A.1); see also, Section 3.D.2 at page 13 (Deputies at DoJ and DHS
limited to recommerding to Principal of nominating agency (which does the actu;l
deciding) that “lethal action” without benefit of indictment and trial— which is by
definition not a “law enforcement activity” under our Constitution and laws, and which I
hope and pray will never be mistaken for “law enforcement” in this country — be taken;
L |
A
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The complete absence of law enforcement personnel from membership in the
PPQ decision-making group probably explains why the Government did not rely on the
(b)(7) (F) exemption in ils initial filing with this court, or at ;my point, during eithex this
lawsuit or its predecessor, until the cowst demanded the production of the PPG for in
camera inspection. I venture to suggest that, until the court asked to revicw the PPG, no
one in the Government seriously considered the PPG to be document that was “compiled
for law enforcement purposes.”

But in order to shield the identity of the members of the PPG Working Group
from disclosuze, the Government now theorizes that the PPG was “compiled” for law
enforcement purposes as well as counterterrorism purposes. It justifies this conclusion ’by
noting that the term “direct action against terrorist tacgets” includes “procedures and
criteria for the capture of individuals and the preservation of evidence for later
prosecution,” It further asseits that, not only the Working Group members, but the
identity of the law enforcement agencics who arc invited to “observe” the PPG process
(DoJ, Homeland Security) is exempt fiom disclosure under (b)(7)(F) -- cven though the
exemption by its terms applics only to individuals, and not to agencies at alll'*

1 appiaud the lawyerly creativity that went into crafting this argument. But ] reject
it, as well as the Government'’s invitation to extend this particular FOIA exemption
beyond the bounds of reason. The PPG was nor compiled for law enforcement purposes;
it does not govern the conduct of law enforcement officials or set out any procedure for
making of carrying out law enforcement decisions. Its very title — Procedures for
Approying Direct Action Against Terrorist Targets Located Outside the United States

1 am not quite sare how an entire goverumental agency could be in reesonable feas for its ghysical eafety,
although scveral are frequently identifled by members of Congress for defunding and closure,
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and Areas of Active Hostilities - gives the lie to any such notion. So does the fact that
99% o1 more of its contents relate exclusively to lethal action against individuals, not to
their prosecution, So does the fact that, pursuant to the detailed proceduros set out in the
PPG, law enforcement personnel play no active role in determining the fate of the
“terrorist targets” who are the subject of PPG Working Group scrutiny. And so does the
fact that the miniscule aspects of the PPQ that might arguably touch on “law
enforcoment” do not concern actual law enforcernent activities, but activities precedent to
law enforcement operations — such as the taking of a decision to capture a suspected
tervorist, rathet than to kill him. Any “law enforcement” impact resulting fiom tho
decisions of the non-law enforcement personnel who ate actors (as opposed to observers,
or in limited circumstances, information gatherers or recommenders) under the PPG
protocol is purely incidental to and utterly attenuated from the text and the purpose of this
presidential guidance -« which (and 1 have read every word of it) is nothing less than a set
of Rules of Engagement for- certain types of || Y counte:terrorist
operatians conducted abroad,

In shoir, this court rejects the Government’s suggestion that FOIA Exemption
(b)(N(F) extends to the PPG. The exeraption has nothing to do with such a docwnent,
because the document was not compiled for law enforcement purposes.

That alone is sufficicnt to reject the Government’s argument that the job titles of
the membexs of the PPG Working Group cen be shielded from disclosure by virtue of the
(b)(7)(F) exemption. However, there is yet another reason why the exemption does not
apply: the Government has not demonstrated that these officials are rcaéonably and it

may not be relied on to shicld any portion of the PPG from public disclosure.
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All of the members of the PPG Workiné Group — the persons who at any given
time hold the “job titles™ that the Government would keep secret -~ carry out their roles in
the PPQ decision-making process from the relatively safety of Washington DC and
Northern Virginia -- where, as the President has recently and famously asserted, they are
far more likely to be killed by falling in a bathtub than by terrorists. See, Jeffrey
Goldberg, “The Obama Doctrine,” The Atlantic, April 2016. Nonetheless, the
Government asserts that the individuals who occupy these job titles would be in special
danger of being targeted by terrorists “seeking to exactrevenge on thase involved in the
direct action process.” (Hudson Decl. at §{ 20- 39 and 39-46),

In i#s classified submissions, the Government does not point to any intelligence
that might corroborate this wholly conclusory assertion. It can hardly be asserted as an
evidence-based proposition, because, to date, no high level official involved in making
counter-terroristm decisions from the United States (and there have been many such
declsions) has been killed, oreven injured, by terrorists, foreign or domestic. Indeed, a
decade and a half's experience since 9/11/2001 suggests that Government officials
involved with these sotts of decisions ave probably the least likely persons to be
“targeted” by tcrroris?s, who have thus far exhibited a preference for soft civilian targets
within the United States —random citizens in public places, not high level decision-
makers who 1ide around in black cars with security detatls,'®

Nor have the incumbents in many of these positions taken great careto keep thoir

" patticipation secret. In connection with the Aulaqi tergeted killing, the job titles of many

1 The 9/1] attack on the Peatagon did not serget the holders of specific job 1itles, such as the fegal adviser
to the Nationsal Security Agenoy; it was, rather, a random attack, in that it “targeted” anyone and everyone
who happened te be in the building devoted to the nation’s defense when a plane crashed Into ft.
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who were involved in the decision process — including the President, the Director of the
CIA, the General Counsels of the CIA and Defense Departments and the Legal Adviser
to the State Department, and others (but not including the Attorney Qencral) — have been
mado public, if only because those individuals have discussed their participation publicly
and extonsively, in dozens of subsequent interviews and in memoirs thet line the
bookshelves of those interested in national secuxity policy, In this Circuit, at least, the
CIA is collaterally estopped from denying that its Direotor was involved in the Aulaqi
operation, because he “admitted” it on television. NYT 1 at 119; see also, New York Times
Co. v. US. Dep't. of Justice, 915 F Supp2d at 530-531. Yet none of these individuals,
some of whom have long since left Govetnment service, has been huﬁcd. Their lack of
secrecy about their participation suggests that they do not belicve it can “reasonably be
expected” that their “life or physical safety” is endangercd.

It is, therefore, all but impossible to ascertain a principled basis for the
Goverament’s assertion that PPG Working Group members can *“reasonably be expected”
to find themselves in greater danger to their “life or physical safety” than any of the rest
of us arc as a result of the decisions they make, As the Government offers not a scintilla
of evidence to justify this proposition, this court cannot and will not defor to the
Qovernment’s conclusory “assessment.” The Government simply has not made the case
for the proposition that failing to redact the job titles of the persons involved in the PPG
Working Group will subject them to undue risk of harm,

So the question becomes whether there is any other basis under FOIA to withhold

* this information |
R )i is not

58

—




Case 1:15-cv-01954-CM Document 83 Filed 08/08/16 Page 59 of 191

Shorn of the shield of the faw enforcement exemption, the rest of the PPG
participants can rely only on classification and Exemption (b)(1). The Government takes
the position before this court that the job titles of the persons involved in the PPG
process have never been made public and are, in fact, classified, |

Well, it is not strictly true that this information has never been made public, The
Fact Sheer, to take one example, discloses that decisions to capture or use force are made
at the most senior levels in depaitments and agencies that have “relevant expertise and
institutional roles.” There really is no need to point out that “rclevant expertiss” in
|
B (2! the State Department and National Security Council would have
“institutional roles” to play in connection with inter-state security operations like these,
Having publicly disclosed that (1) only the “most senior level” officials are involved in
the PPG process, both on the policy side (which translates into the Secretary or Director
and Deputy Secretary or Director) and on the Jegal side (the actual General Counsel, not
somc. underling), as well as that (2) only those departments and agencies with “relevant
oxpertise” and “institutional roles” are consulted, it really is not necessary for the
Government to disclose a complete list of the players in order to walve classification of
the identities of the PPG Working Group. What is aﬁirmativély disclosed is sufficient to
eliminate senior officials at the Department of Education and the Social Security
Administration from consideration.

In fact, the identities of the “senjor officials” in dopattments and agencies with
“relevant expertise and institutional roles” have never been kept a secret by the

Government. In a speech he gavein 2012 at Yale Law School, then-DoD General
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Counsel (and now Secretary of Homeland Security) Jeh Johnson identified the
“sophisticated consumers of legal advice” about national security matters — the people
who “scrutinize and challenge” the work of high level lawyers like himseif —as “The
President, the Vice President, the National Security Adviser, the Vice Piesident’s
National security adviser, the Secretary of State, the Secretary of Defense, the Secrctarjly
of Homeland Security.” Spurlock Ex, 16 at 4/11. Those involved in lethal force targeting
arc “the lawyers on the President’s national security tcam.” Jd. at 8/1 1. In his 2012 speech
at The Wiison Center, John Brennan described in vague and general terms a decision
making process for lothal targeting operations — one that “is absolutely nothing casual*
but involves “the extraordinary care wo take in making the decision to pursue an al-
Quecda terrorist” - that is in substance identical to the much more detailed PPG.
Spurlock Ex. 18 at7/16,

But, says the Government, these are ancient disclosures. The PPG was not
promulgated until May 2013, and so the Government’s position is that disclosures by or
about participants in eaxlier operations (fike the Aulag! operation, which took place in
2011) simply docs not carry over to the promulgation of the PPG two years later, 16

Unfortunately for the Government, that dog won’t hunt,

The Govemment admits in its Vaughn Index and supporting papers that it has
“acknowledged generally the involvement of legal counsel and senior agency lawyers” in
the PPQ process. Actually, it has done this and more. The Fact Sheet, a publicly-

disclosed document, says that decisions “to capture or otherwise use force against

"— anything that was officlally acknowledged after
Aulaqi end in connection with tho 2012 specches would not constitute official acknowledgeiment of the
delails ofa policy that was not adopted until May 2013 — even (fthe fist of decision makers includes many
of the same peaple who were invalved in the Aulaqi operation,
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individual terrorists outside the Unifed States and areas of ective hostilities are mede at
the most senior levels of the U.S. Goverament, informed by depaitment and agencieé
with relevant experience and institutional roles. Senior national security officials —
including the deputies and heads of key departments and agencies — will consider
proposals to meke sure that our policy standards are met, and attorneys — including the
senlor lawyers of kcy departments and agencies — will review and determine the legality
of proposals,” Spurlock Decl. Ex. 33, pages 2-3. The Fact Sheet specifically limits the
Working Group to “key” departments and agencies “with relevant expetience and
institutional roles.” There is no necd to gucss what those agencies and departments might
be; the Government has not even bothered to redact that information from the version of
the PPG that it plans to disclosel Available for public consumption are the job titles of
certain PPG decision-makers, including the President, the Secretary of Defense, the
National Security Council (whose members can be identified by a Google search), as
well asthe “Principals” and “Deputies.” The term “Principals” is a reference to the so-
called Piincipals Committce, which, according to publicly-available sources, consists of
the Secretaries of State, Defense and Homeland Security, the Chairman of the Joint
Chiefs of Staff, the Attorney Geneiel, the Director of National Security, the CIA and the
National Counterterrorism Center. The texm “Deputies™ refess to the corresponding
committee of their Deputy Secretaries. And every onc of those agencies and departments
has “relevent experience and institutional roles” with the making of GWOT policy.

In shout, it is perfectly obvions what lawyers and senior advisers work together
with these decision makers, whose identiry was so obvious as not to require redaction.

They ate the Jawyers at OLC, the General Counsel to the Joint Chiefs of Staff, the Legal
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Adviser to the State Department, the Genoral Counsel of the CLA and the Defense
Departments, and the members of the National Sscurity Council staff. To be blunt, it
does not take a genius to figure out whois in the PPG Working Group. However, in its
effort to be at once “transparent” and secretive, the Government has given away the
game, by including the identities of most relevant decision-makers in the Fact Sheet. The
inconsistency between not redacting the identities of at [east some PPG decision makers,
insisting that they tely on lawyers and senior advisers, butredacting the identitics of

those lawyers and senior advisers, is glaring,

| l

Ruling: The Government may redact the Category Il references ro | EEGEIN
T | 1oy ror rely on FOIA Exemption (b)(7)(F) to shield thejob titles
of those who participate in the PPG Working Group (Category VI11), cind has long since
walved classification of the identities of the high level participants in the PPG Working
Group by disclosing thai they are in fact senior (at the Secretary and Depuly level) and
persons at the highesr level of departmenrs and agencies with “relevanr expertise and

instirutional roles” in foreign affairs and counterierrorism. The Governmenr may not
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redacy Category VIII information, except to the extent that Exemption (b)3) applies. It
may redact references to [
Catcgory IV: References to —
The Government asserts that references to | EEGNGNGGEGEGERNE
the PPG include information regarding || | NN - -
- exempt from disclosure, both because they ate classificd (Exemption (b)(1)) [ TGN
.
Ruling: 1agreethat references -- as set forth af pages 15 and 16 of the

Hudson Declaration, should be redacted.

Category V: References to [ (N DR

There are several references in the PPG t_
A
Ml is highly classificd, N
- The Govemment argues that disclosure of this classified fact could cause grave
damages to our relations with intelligence partners, and would reveal sensitive sources
and methocs SR ' << two such
seferences in the PPG; they are listed at page 17 of the Hudson Declaration. |

Ruling: These two references may be redacledunder FOIA Exemptions (b)(1) and
(B)3). |

category VY [N
A

..
A
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B 11 Governunent assexts that this fact is also classified and falls within
Exemptions (b)(1) and (b)(3). I have no doubt that disclosure of this fact might well lead
to “public backlash,” as the Governinent puts it; that, however,‘ is not a reason to exempt
these references from disclosure. However, this fact has not been publicly disclosed.

Ruling: The Jfive references at the botiom of page 19 of the Hudson Declaration
may be redacted pur suant fo Exemption (b)(1).

Category VII: Intelligence Criteria for Dlrect Targeting

This category of references relates to the specific criteria that the Government
uses to target texrorist suspects divectly for lethal action (PPG Section 3.C.2). Assuming
the ltems on this list of specific criteria were not previously publicly disclosed, it would
certainly qualify for redaction under Exemptions (b)(1) and (b)(3). The Govemment did
not bother to review for the cowt the various “disclosure”™ docoments (other than the
OLC-DoD Memorandum and the PPG Fact Sheet) when assorting that consideration of
these criteria has not been publicly disclosed, so I did it myself. I conclude that this
information has not been publicly disclosed.

Ruling: The mjorination at PPG Section 3.C.2 may be redacted.

cateogory IX: |GG

A
T 1 hot fact is highly classified, and for
good reasor: I——
I

Ruling: This information is exempi under Exemptions (b)(1) and (3) andmay be

redacted from the PPG before it [s turned over.
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B This factis classified and has never been disclosed,

Ruling: This information is exempt under Exemptions (b)(1) and (b)(3). It may be
redacted when the PPG is publicly disclosed.

Category XI: Additional Information About Capture Operations

Finally, the Government asks for permission to redact additional information

about capture operations, In this regard, it wishes to keep confidential [N GGG

Ruling: The detdils about [Jcr ¢ classified and highly sensitive, .

They may be redacted pursuant to Exemptions (b)(1) and (3) before the PPG is produced.
@ * % e & U W ¥ E KA K E NN K kK ok ok A b k¥ N kR ¥R R
One final word: the Government's release ofthe PPG no more declassifies or

waives FOIA protection for details of how the PPQ process was used to select particular
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individuals for targeting, or how perticuler targeting operations were planned and carried
out, than the leak of the Draft White Paper and subsequent court-ordered release of the
OLC-DoD Memorandum waived FOIA protection for patticular decisions made t;y the
Government applying the legal principles articulased in those documents, Any argument
to the contrary by the ACLU is hereby rejected.

OLC Opiulons Responsive to the Shane Request but
not the previous ACLU Request (U):

Documents [ BN 2:c formal final OLC memoranda providing legal advice
with respect to the targeted use of lethal force. These memoranda were addressed by the
Court on remand in the first New York Times and ACLU case, see NY Times v. DOJ, 1*
Remand Decision dated Sept 30, 2014, but were not rcsponsivé to the ACLU's request in
that matter (which was limited to memoranda related to the use of lethal force against
U.S. citizens). Accordingly, although the Court has previously held that these
memoranda were properly withheld in full, the ACLU has not proviously had the

opportunity to litigate the propriety of these withholdings. [ IN"

|
1 J_ ] |
R R
.
|
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!

Thoe Government argues that these documents are subject to the following FOIA

exemptions'®;

1 Consistent with the procedure adopted by the Court in its previous decisions regarding these related
FOIA matters, I have chosen simply to quote verbatlm the Government’s arguments, rather than to wy fo
sumunarize them in my own words. This process expedites the opinion wriling process and has the
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These documents are exempt in whole or in part under Section (b)(1) because
the documents discuss currently and properly classified information, [

These documents are exempt under Scction (b)(5) and the deliberative
process privilege because they are formal OLC legal opinions provided to senior
Executive Branch officials, providing confidential, predecisional legal advice
regarding contemplated future counterterxorism operations or contemplated future
countertcrrorism policy determinations., As such, the opinions are both
predecisional (because they are created in advance of a policy decision) and
deliberative (because they provide advice to policy-makers), and appropriate to
withhold in their entirety under (b)(5). Compelled disclosure would undermine
the deliberative processes of the Executive Branch and chill the candid
communication necessary for effective governmental decisionmaking. It is
essential that the development of OLC’s considered legal advice not be inhibited
by concemns about compelled public disclosure of predecisional matters. (U)

These documents are exempt under Section (b)(5) and the attorney-client
privilege because they contain confidential final legal advice regarding
contemplated future counterterrorism operations or policy detorminations. As
such, they reflect confidential client cornmunications for the puipose of seeking
and providing lega) edvice. OLC was serving in an advisory role as legal counsel
to tho Exccutive Branch and providing advicc in response to specific legal
questions, (U)

are exempt under Section (b)(S) and the presidentihl '
commuuications privilege because they are formal OLC legal opinions provided
to either White House Counscifjjjjjjj or the NSC Legal Advisor [ i~
connection with a potential presidential decision regarding counteiterrorism
operatlons. These are direct, confidential communications from the President to

advantage of presenting the reviewing court with a single document in which all information necessary to a
declsion Is contained.
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senior officials on sensitive topics, and disclosure would inhibit the President’s
ability to engage in effective communications and decisionmaking, ([

¢ Although these documents contain previously acknowledged facts 1-4, such
information cannot reasonably be scgregated from material that bas not been
officially acknowledged and as to which FOIA exemptions have not been walved,
Specifically, this material ig also subject to the attorncy-client and deliberative
process ptlvilcges, and none of the legal advice contained in these recovds has
been made public. The contents of these documents have not been officially
disclosed, nor any applicable privileges waived, (U)

Ruling: The Court has reviewed all of these documents. For the reasons

articulared by the Government, these documents need not be disclosed.

Communications from OLC to Executlve Branch Clients Containing
Final Legal Advice (U):

These documents are emails from OLC to Executive Branch clients providing
confidential legal advice regarding contemplated future counterterroriam operations or

policy determination in response to specific client inquiries. (U)
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The Government argucs that these documents ate subject to the following FOIA

exemptions:

e These documents are exemp¢ under Section (b)(1) because the documents discuss
cunrently and properly classified information.
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These documents are exempt under Section (b)(3) and the National Security Act
because the documents would reveal sensitive intelligence sources and methods.

These documents are exempt under Section (b)(S) and the deliberative process
privilege because they provide confidentlal, predecisionel legal advice to Executive
Branch decisionmakers regarding contemplated future counterterrorism operations or
contemplated future counterterrorism policy determinations. As such, the documents
arc both predecisional (because they are created in advance of policy decisions) and
deliberative (because they provide advice to policy-makers), and are appropriate to
withhold in their entivety under (b)(5). Compelled disclosure would wadermine the
deliberative processes ofthe Executive Branch and chill the candid communication
necessary for cffective governmental decisionmaking, Itis essential that the
development of OLC’s considesed legal advice not be inhibited by concerns about
compelled public disclosure of predecisional matters. Protecting these documents
from compelled disclosure is critical to ensuring that Executive Branch attorneys will
examine legal arguments and theories thosoughly, candidly, effectively, and in
wrltlng, and to ensuring that Executive Branch officials will seek legal advice fiom
Executive Branch attorneys on sensitive matters, (U)

These documents are exempt under Section (b)(5) and the attorney-cllent
privilege because they contain confidential legal advice regarding contemplated
futwre counterterrorism operations or policy determinations. As such, they reflect
confidential attorney-client communications for the purpose of sceking and providing
legal advice. OLC was serving in an advisory role as legal counsel to the Executive
Branch and providing advice in response to specific logal questions. (U)

Ruling: Although it is clear from the description in the Vaughn Index that these

documents contain previously acknowledged facts 14, that information cannot reasonably

be segregared from material that has not been officially acknowledged and as to which FOIA

exeinptlons have not been waived, While a handful of targets that the United States has
officially acknowledged, such as Anwar al-Aulaqi and Mokhtar Belinokhta, are mentioned in

one or more of these documents, information aboul ihem is not segregable from otherwise
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exempt information, specifically information subject 10 the attorney-client and deliberative
process privileges. I accept the Government’s represeniation that none of the specific legal
advice contained in these records has been made public, so the attorney client privilege has
not been waived — even though it Is entirely possible that ihe legal advice applicable to a
specific potential 1argei is predicated on the legal principles announced in the OLC-DoD
Memorandum. The contents of these documents have not been officially disclosed, nor any

applicable privileges walved. (U)

Classified OLC Informal Talking Points and Summaries
Reflecting Legal Advice (U):

These documents, although less formal than the previous group of documents,
represent legal advice provided by OLC during the cow'se of ongoing interagency
deliberations regarding contemplated future countertervorism operations ox policy

determinations. (U)
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The Government argues that these documents are subject to the following FOIA

eXemptions:

* Those documents are exempt under Section (b)(1) because the documents discuss
cunently and property classified information,
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These documents are exempt under Section (b)(3) and the Natlonal Security Act
because the documents would reveal sensitive intelligence sources and methods,

These documents are exempt under Section (b)(5) and the deliberative process
privilege because they provide confidential, predecisional legal advice to Exccutive
Branch decisionmakers rogarding conteraplated futuve countertesrorism operations or
contemplated future counterterrorism policy determinations. As such, the documents
are both predecisional (because they are created in advance of a policy decision) and
delibexative (because they provide advice to policy-makers), and are appropriate to
withhold in their entirety under (b)(5). Compelled disclosure would undermine the
deliberative processes of the Executive Branch and chill the candid communication
necessary for effective governmenta) decisiontnaking. It is essential that the
development of OLC’s considered legal advice not be inhibited by concerns about
compelled public disclosure of predecisional matters, Protecting these documents
from compelled disclosure is critical to ensuring that Executive Branch attorneys will
examine legal arguments and theories thoroughly, candidly, effectively, and in
writing, and to ensuring that Exccutive Branch officials will seek legal advice from
Executive Branch attornsys on sensitive matters, (U)

Thesc documents are excmpt under Section (b)(5) and the attorney-client
privilege because they contain confidential legal advice regarding contemplared
future counterterrorism opevations or policy determinations. As such, they reflect
confidential attorney-client communications for the purpose of seeking and providing
legal advice. OLC was serving in an advisory role as legal counsel to the Executive
Branch and providing advice in response to specific legal questions, (U)

Although all of these documents contain previously acknowledged facts 1-4, such
information cannot reasonably be segregated from mategial that has not been
officially acknowledged and as to which FOIA exemptious have not been waived.
Moreover, there are a handful of targets that the United States has officially
acknowledged, such as Anwar al-Aulagi and Mokhtar Belmokhtar, but that
information is also not reasonably segregable. Specifically, this material is also
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subject to the attorney-client and deliberative process privileges, and none ofthe legal
advice contained in these recosds has been made public. The contents of these
documents have not been officially disclosed, nor any applicable privileges waived,

U)

Ruling: For the reasons set forth at pages 13-17, supra, there has been no waiver

of privilege with respect to these particularized applications of the general legal
principles announced in the OLC-DoD Memorandum. The dacumentis need noi be

produced

Documents Containing Legal Analysis Exchanged in Interagency Deliberations
Related to Counterterrorism Opcrations (U):

Thess documents were in OLC’s possession and reflect confidential,
predecisional legal advice conveyed duving interageney deliberations rogarding

contemplated future countetterrorlsm operations or policy determinations. (U)
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The Government argues that these documents are subject to the following FOIA

exemptions:

These documents are exempt under Section (b)(1) because the documents discuss
currently and properly classified information,

~J
oo
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l

e These documents are exempt under Section (b)(3) and the National Security Act
because the documents would reveal sensitive infelligence sources and methods,

o These documents are exempt under Section (b)(5) and the deliberative process
privilege because they provide confidential, predecisional legal advice to Executive
Branch decisionmakers regarding contemplated future counterterrorism operations or
conterplated €uture counterterrorism policy determinations. As such, the documents
are both predecisional (because they are created in advance of a policy decision) and
deliberative (because they provide advice to policy-makers), and are appropriate to
withhold in their entirety under (b)(5). Compeiled disclosure would undermine the
deliberative processes of the Executive Branch and chill the candid communication
necessary for offective governmental decisionmaking. Itis essential that the
development of OLC's considered legal advice not be inhibited by concerns about
compelled public disclosuie of predecisional matters. Protecting these documents
from compelled disclosure is critic al to ensuring that Executive Branch attomeys will
cxamine legal arguments and theories thoroughly, candidly, cffectively, and in
wtiting, and to ensuring that Executive Branch officials will seck legal advice from
Executive Branch attorneys on sensitive matters. (U)
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o Theso documents arc exempt under Section (b)(5) and the attorney-client
privilege because they contain confidential legal advice regarding contemplated
future counterterrorism operations or policy determinatlons. As such, they reflect
confidential attorney-client communications foy the purpose of seeking and providing
legal advice, OLC was serving in an advisory role as iegal counsel to the Executive
Branch and providing advice in response to specific legal questions. (U)

¢ These documents are exempt in part under Section (b)(6). The names and other
identifying information of Department of Justice personnel who are not leadership
nor part of the Senior Executive Service (SES) in this document are protected by
Exemption 6. The names and other identifying informatlon are subjcct to the privacy
exemption because revelation of this information would constitute an unwarranted -
invasion of privacy.

Ruling: Again, for thereasons discussed at pages 13-17 above, these documents
need not be produced. To the extent thaf these documents contain previously
acknowledged facts 1-4, and a fexw contain menfion of acknowledged fact S, I accept the
Government's representation that this inﬁarmaﬁbn cannot reasonably be segregated from
material that has not been officially acknowledged and as to which FOIA exem ptions

have nor been waived.  (U)

Natiopal Security Council Documents Reflecting
Iuteragency Legal Deliberations (U):

These documents, circulated by the National Secutity Staff, all reflect interagency
logal reviews conducted during the course of interagency deliberations on proposed
countetterrorism operations or policy determinations. These documents generally reflect
the process ot the substance of legal advice provided to the NSC about proposed

counterterrorism operations or policy determinations. (U)
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The Government argues that these docwnents are subject to the following FOIA
exemptions:

e These documents are exempt under Section (b)(1) because the documenss discuss
currently and properly classified information.

o
—
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¢ Theso documents are exempt under Section (b)(3) and tho National Security Act
because the documents would reveal sensitive intelligence sources and methods for

the reasons described above. SN

o These documents are exempt under Section (b)(S) and the deliberative process
privilege because they convey confidential Executive Branch deliberations regarding
contemplated future counterterrorism operations or contemplated future
counteiterrotism policy determinations. The lawyers® group meets to provide legal
advice to the Exocutive branch decisionmalkers. As such, these documents are both
predecisional (becauso they are created in advance of a policy decision) and
deliberative (because they provide advice to policy-makers), and are appropriate to
withhold in their entirety under (b)(5). Compelled disclosure would undermine the
deliberative processes of the Exccutive Branch and chill the candid communication
necessary for effective governmental decisioninaking, Itis essential that the
development of Executive Branch attorheys’ legat advice not be inhibited by
concerns about compelled public disclosure of predecisional matters. Protecting
these docoments from compelied disclosure is critical fo enswing that Executive
Branch attorneys will examine legal arguments and theories thoroughly, candidly,
cffectively, and in witting, and to enswing that Executive Branch officials will seck
legal advice from Executive Branch attorneys on sensitive matters. (U)

o These documents dre exempt under Section (b)(5) and the attarney-client
privilege because they contain confidential communications among Executive
Branch attomneys and their clients regarding contemplated future countertetrorism
operations or policy determinations. As such, they reflect confidential attorney-client
communications for the purpose of sceking and providing legal advice. These
deliberations inevitably reflect the attorney’s view regarding the appropriate legal
analysis in the circumatances under deliberation, and thus contains implicit iegal
advice ftom the attorney to thosc clients. (U)

e Some documents are exempt in part under Section (b)(S) and the work-praoduct
privilege. Document 318 includes advice from civil division attorneys provided in
connection with litigation, (U)
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Ruling: This ruling is identical to the rulings that immediately precede it. For the
reasons discussed at pages 13-17, these documents rieced not be produced, because they
coniain case-specific attorney-client privileged matter as to which the privilege was not
waived by the disclosure of the OLC-DoD Memorandum. To the extent rhat these
documetits contain previously aclmowledged facts 1-4, I accept the Government's

representation that this inforination cannot reasonably be segregared fi-om material rthat

has not been officially acknowled ged. (U)

Classified Interagency Legal Deliberations Regarding the Legal Basis for the Use of
Force against Particular Individuals or Groups (U):

The following documents all contain interagency legal deliberations about the use
of lcthal force against particular individuals or in particular circumstances and reflect the
interagency process underlying the use of lethal force, Many, but not ali, of these

documents contain discussion of underlying intelligence for particular operations.

The Government argues that these documents are subject to the following FOIA

exemptions:

o Tlcse documents are exempt under Section (b)(1) because the documents discuss

cutrently and properly clessified information.
. 83
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o These documents are exempt under Section (b)(3) and the National Security Act
because the documents would reveal sensitive intelligence sowces and methods for

the easons desoribed above. N

o These documents are exemp( under Section (b)(5) and the deliberative process
privilege because they convey confidential Executive Branch deliberations tegarding
contemplated future counterterrorism operations or contemplated foture
counterterrorism policy determinations. As such, the opinions are both predecisional
(because they are created in advance of a policy decision) and deliberative (becausc
they provide advice to policy-makeys), and are appropriate to withhold in thelr
entirety under (b)(5). Compelled disclosure would undermine the deliberative
processes of the Executive Branch and chill the candid cormmunication necessayy for
cffective governmental decisionmaking. Itis essential that the development of
Executive Branch attorneys’ legal advice not be inhibited byconcerns about
compelled public disclosure of predecisional matters. Protecting these documents
from compelled disclosuse is critical to ensuring that Exccutive Branch attomeys will
examine legal arguments and theories thoroughly, candidly, effectively, and in
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writing, and to ensuring that Executive Branch officials will seek legal advice from
Bxecutive Branch attorneys on sensitive matters, (U)

¢ These documents are exempt under Sectlon (b)(5) and the attorney-client
privilege because they contain confidential communications among Executive
Branch attomeys and thelr clients regarding contemplated €uturc counterterrorism
operations or policy determinations, As such, they reflcct confidential attorney-client
communications for the purpase of secking and providing legal advice. These
deliberations inevitably reflect the attorney’s view regarding the appropriate lcgal
analysis in the circumstances under deliberation, and thus contains implicit legal
advice from the altorney to those clients, (U)

¢ These documents are exempt in part under Section (b)(6). The names and other
identifying information of Department of Justice personncl who are not leadership
nor pait of the Senior Executive Service (SES) in this document are protected by
Exemption 6. The names and other identifying information are subject to the privacy
cxemption because revelation of this information would constitute an unwarranted
invasion of privacy.

Ruling: Same as the rhree immediately preceding rulings. (U)
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OFFICE OF INFORMATION POLICY DOCUMENT

The Government argues that this document is subject to the following FOIA ‘

exerplions:

_ The document is excmpt under (b)(1) because it

:-E""
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The document is exernpt under (b)(3), National
Secutity Act, because they would disclose intelligence sources and methods. [l

S 1c document is cxempt under (b)(5), the deliberative process privilege.
The document sets forth the DOJ’s views and recommendations, [l

A T thoughts

conveyed are pre-decisional, and their disclosure would chill the frank
communications necessary for effective government decisionmaking,.

86




Case 1:15-cv-01954-CM Document 83 Filed 08/08/16 Page 87 of 191 3

B hc document is exempt under (b)(S), the attorney client privilege. The
document conveys confidential legal advice and facts from senior attorneys to

thoir principal, SN
N 1) confidentislity of these documents has been

meintained.

¢ (U) This document contains previously acknowledged facts 1-4, see ACLUv. U.S.
Dep't of Justice, Civil No. 12-794, at 5-11. Nevertheless, these facts are entirely
inzertwined with deliberative and classified material, for which FOJA exemptions
have not been waitved.

Ruling: For the reasons articulated by the Government, this document need nor be
produced.

CENTRAL INTELLIGENCE AGENCY DOCUMENTS

CIA Document No. 2:

I ‘
|
l i
|
| |
| 4

The Government argues that this document {s subject to the following FOIA

cXemptions;

* R 1. docurment is exempt undes
Exemption (b) (1) because it would reveal that | RIS
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This document is exempt uhder Exemption
(b) (3) (National Security Act) because it would reveal sensitive intelligenco
sources and methods employed

¢ (U) Exemption (b) (3) (Central Intelligence Agency Act) was asserted to protect
the name, titles and specific job functions of CIA employees.

¢ (U) This document is exempt under Exemption (b) (5) (dcliberative process
privilege) to the extent that it confains handwritten notations firom the General
Counsel recommending a certain courso of action to the Director of the National
Clandestine Service and the Director of the CIA. This document is deliberative
because it contalns recommendations and legal advice prepared for
decisionmakers, Disclosure
of this document would undermine the deliberative process pnvxlegc ofthe
government and chill the frank conununication necessary for effective
governmental decisionunaking. Protecting this document from disclosure is
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critical to ensuring that government officials can provide thorough, candid, and
effective assessments in writing without public scrutiny and that decisionmakers
can seck recommendations in advance of final government action,

¢ (0) This document is exempt under Exemption (b) (5) (attorney-client privilege)
0 extent that it containg handwrltten legal advice from the Gencral Counsel
recomunending a certain course of action to

I
IS (¢ Di:cctor of the CIA. This document conteins legal
advice provided the General Counsel to decisionmakers [ | | RN
I ()is documcnt reflects confidential
communications provided by the General Counsel to ||| ENENERNGGEG

the Director of the CIA in connection with a request for
legal advice. The confidentlality of thes¢ communications has been maintained,

o I \though the document contains previously

acknowledged facts 1-4 (see paragraph 14 of the CLA's classified declaration and
paragraph 12 of the CIA's unclassified declaration), such information cannot
reasonably be segregated from material that has not been "officially
acknowledged" and es to which FOIA exemptions have not been waived.

I 1 information is also

subject to the attorney-client aad deliberative process privileges. The officially
acknowledged material is inextrcably interlwined with otherwise exempt
information that this Court held in related litigation remains classified, statutorily-
protected and/or privileged under FOIA Excmptions 1, 3 and 5.

Ruling: This documenr encapsulates the conundrum that the court faces as a

result of prior Second Circuit decisions. | EINGEINGEEGENGENGEEEE
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Il

For this reason, I cannot hold, as the ACLU would have me do, that ﬂnding._s
made in connection with the predecessor NYT matter means the classification relating fo
this document has been walved.

i

A i o necssary o th

court fo review the document in order 1o figure that out. This qualifies as cm intelligence
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method employed by the CIA, which Is exempt from disclosure under the National
Security Act and Exemption (b)(3).

The deliberative process and attorney client privileges protect from disclosure the
handwritten notes on the document, which were written by the General Counsel of the
CIA to the Director and which, according to the Government, comairf the General
Counsel's legal advice. The handwritlen notes are exempt under exemption (b)(5).

ﬁe document need not be disclosed. I accept the CIA s represeniation that
Infornation that has been acknowledged (such as references to Previously Acknowledged

Facis 1-4 from the last lawsuits, which CIA admits are contained in this document)

cannol reasonably be segregaredjrom the rest of the analysis.

CIA Docoanent No. ¢ I

The Govecnment argues thatthis document is subject to the following FOIA

exemptions:

This document is exempt under

. |
Exemption (b) (1) because it would reveal that [ NN
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- AR i document is cxeampt under Exemption

(b) (3) (National Security Act) because it would raveal sensitive intelligence

sources and methods employed by the CIA. [ NIEINGEGENGGEGENEEEGEE

¢ (U) Exemption (b) (3) (Central Intelligence Agency Act) was asserted to protect
the Agency Identification Number, which is associated with a specific CIA
employee.

R / |though the document contains previously
acknowledged facts [-4 (sec paragraph 14 of the CIA's classified declaratlon and
paragraph 12 of the CIA's unclassified declaration), such information cannot
reasonably be segregated from material that has not been “officially
acknowledged” and as to which FOLA exemptions have not been waived,

The officially acknowledged matenial is
inextricably intertwined with otherwise exempt information that this Court held in
releted litigation remains classified and statutorily-protected under FOIA
Bxemptions [ and 3,
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Ruling: For the reasons set forth in connection with CIA Document 2, CIA

Document 4 need not be disclosed. [RGB ; o 1nrolligence

method that has not been officlally acknowled ged and thar is protected from disclosure

by the National Security Act and exempiion (&)¢3). [ NI
.
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I This documcent is exempt under Exemption

(b) (3) (Natlonal Security Aot) because it would reveal sensive intalligence
sources and methods employed by the CIA.

o (U) Exemption (b) (3) (Central Intelligence Ageacy Act) was asserted to protect
the Agency Identification Number, which 1s assaclated with a spcclﬂc CIA

cmployee.

o TR A Ithough the document contains previously

ackanowiedged facts 1-4 (scc paragraph 14 of the CIA's classified declaration and
paragraph 12 of the CIA’s unclessified declaration), such information cannot
reasonably bo segregated from material that has not been “officially
ecknowledged” and as to which FOIA exemptioas have not been waived.

The officially
acknowledged materief is inextricably intertwined with otherwise exempt
inforrnation that this Court hold in related litigation remains classified and
statutorily-protected under FOIA Exemptions 1 and 3.

Ruling: For the reasons discussed in comection with CIA Documenst 2 and 4,

CIA Document 6 need not be disclosed

CIA Document No. 12: (N
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The Government argues that this document is subject to the following FOIA
exemptions:

o s document is exempt under

t

]
g
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e
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g
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g
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=

(U) Exempiion (b) (3) (Central Intelligence Agency Act) was asserted to protect
an Agenoy Identification Number, which is associated with a specific CIA

cmployee,

I  {though the document contains previously

acknowiedged facts 1-4 (see peragraph 14 of the ClA's classified declaration and
paregraph 12 of the CIA's unclassified declaration), such inforration cannot
reasonably be segregated from material that has not been “officially
acknowledged” and a3 to which FOIA exemptions have nat been waived.

B Tt officially acknowledged material is inextricably intertwined with
otherwise exempt information that this Court held ramains classified and
statutorily-protected under FOIA Exemptions 1 end 3.

Ruling: for the reasons discussed in connection with CIA Document 2 and 4, this

document need not be disclosed

CIA Document No, 13: (SRS Docuzest 13 is
Memorandum forthe Record I

The Govemment argues that this document is subject to the following FOIA

exemptions:

This document is exempt undet

Exemption (b) (1) because it would reveal that GGG
I
A
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. — This document is exempt under Exemption.
(b) (3) (National Security Act) because it would reveal sensitive intelligeace
sources and methods employed by the CIA.

¢ (U) Exemption (b) (3) (Central Intelligence Agency Act) was assetted to protect
the name, titles and specific job functions of CIA employees.

¢ (U) This document is exempt under Exemption (b) (5) because it is covered by the
deliberative process privilege. This memorendum for the record, which
documents discussions that erose in the context of a congressional briefing, is
deliberative because itis used intetnally by CLA employees to inform cutrent and
future interactions with Canggess, as well as Agency decisions on pending
-mattess, Disclosure of this document would undermine the deliberative process
privilego ofthe government and chill the frank communication necessary for
effective governmental decisionmaking. Protecting thls document from disclosure
is critical 10 ensuring that government officlals can provide thorough, cendid, and
cffective assessments in writing without public sceutiny and that decisionmakers
can seek recommmendations in advance of final government action.

° Althbugh the document contains previously
acknowledged facts 14 (soc paragraph 14 of the CIA's classified declaration and
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paregaph 12 of the CIA's unclassified declmation), such information cannot
reasonably be segregated from matctial that has not been “officially
acknowledged” and as to which FOIA examptions have not been waived.

I Tt information is also subject to the deliberntive process privilege,
The officially acknowledged materlal is inextricably intertwined with otherwise
exempt information that this Court held in related litigation remains classified,
statutorily-protected and/or privileged under POTA Exemptions 1, 3 and 5.

Ruling: In addition to the reasons discussed in connection with CIA Document 2,

this document need not be disclosed because there Is absolutely nothing in the record, of

this case or of ifs predecsssors, suggesting that .
|
Y /ics even been publicly disclosed. NN
.
" N 7V document need not be disclosed,
CIA Document No. 14: [ Do-.ment 14 is &
Hesasandus for the Record S
The Government argues that this document is subject to the following FOIA

cxemptions:

o R 1< documcnt is excmpt under
Exemption (b) (1) bocause it would reveal that [N
| 99
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This document is cxempt under Exemption

(b) (3) (National Security Act) because it would by the C1A. [ D
.
R
I
.
I
|

e (U) Exemption (b) (3) (Contral Intelligence Agency Act) was asscréed to protect
the name, titles and specific job functions of CIA employees.

deliberative process privilege. This memorandum for the record, which
documents discussions that arose in the context of a congressional briefing, is
delibcrative because it is used internally by CIA employeos to inform current and
future interactions with Congress, as well as Agency decisions on pending
matters. Disclosuwre ofthis document would undermine the deliberative process
privilege of the government and chill the frank communication necegsary for
effective governmental decislonmaking. Protecting this document fram disclosure
is critical to ensuring that government officials can provide thorough, candid, and
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'

cffective assessments in writing without public scrutiny and that decislonmakars
can seck recommendations in edvance of final government action,

IR A!tough the document contains proviously

acknowledged facts 1-4 (sce paragraph 14 of the CIA's classified declaration and
paragraph 12 ofthe CIA's unclassified deolaration), such information cannot

reasanably be segregated fram material that has not been “officlally
aclenowledged™ and as to which FOLA exemptions have not been waived. -
]
B Thc information is also subject to the deliberative process privilege,
The officially acknowledged material is incxtricably intertwined with otheiwise

exemptinformation that this Court held in related litigation remains clessified,
statutorily-protected and/ot privileged under FOIA Excmptions 1, 3 and S,

Ruling: For the reasons set forth In connection with Docyments 2 and 4, this

document need nor be disclased.

C1A Document No. 15 (NSRENNNY Douicot 15 is o
Memorandim forthe Record (DI M0 I AR

The Goverament argues that this document is subject to the following FOIA
exeraptions; ' |

This document is exempt under

Exemption (b) (1) because it would reveal that
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- R s docurment is exempt under Exemption

(b) (3) (National Security Act) because it would reveal sansitive intelligence
sourcos and methods employed by the CIA,

o (U)Exemption (b) (3) (Central Intelligence Agency Act) was asserted to protect
the name, titles and specific job functlons of CIA employees.

e (U) This document is exempt under Exemption (b) (5) because it is coveted by tho
deliberative process privilege, This memorandum for the record, which
documents discussions that arose In the context of a congressional biiefing, is
deliberative because it is used intemally by CIA employees to inform cuirent and
future interactions with Congress, as well as Agency decisions on pending
matters. Disclosure of this document would uudermine the deliberstive process
privilege of the government and chill the frank communication necessary for
effective governmental declsionmaking. Protecting this document from disclosure
is critical to ensuring that goveramont officials can provide thorough, candid, and
cffective assessments in writing without public scrutimy and that decisionmakars
can seck recommendations in advance of final government action.

N /it!:0uch the document couteins previously

acknowledged facts 1-4 (sce paragraph 14 of the CIA's classified declaration and
paragraph 12 of the CIA's unclassified declaration), such information cannot
reasonably be segregated from material thathas not been “officially
acknowledged” and as to which FOIA exemptions have not been walved.
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= The inforruation is also subject to the deliberative process privilege.

The officially acknowledged material is inextricably {ntertwined with otherwise
exempt information that this Court held in related litigation remains classified,
statutorily-protected and/or privileged under FOIA Exemptions 1, 3 and 5.

Ruling: The Court has reviewed this document in camera. In addition fo
contalning information about previousty acknowledged facts 1-4, NN
L]
Y . o-c: it
the Government that the type of information that was the subject || NG |
A : 2 rore specific than S
R c: /a5 not been officially ackowledged. I also agree that any
officially acknowledged information cannot reasonably be segngatedM the
unacknowledged information. Therefore, the document need not be disclosed

CIA Document No. 16: NSRRI Docusent 16 is ths

g.
:
g
g
g

The Government argues that this document is subject to the following FOIA

exemptions:

This document is exempt under

Exemption (b) (1) because it would reveal




Case 1:15-cv-01954-CM Document 83 Filed 08/08/16 Page 104 of 191

I Thi: document Is exempt under Exemption

- (b) (3) (National Security Act) because it would reveal sensltive insalligence
sources and methods employed by the CIA.

¢ (U) Exemption (b) (3) (Centrel Intelligence Agency Act) was asserted to protect
the namo, titles and specific job functions of CIA employees,

[ ]
~

U) This document is exempt under Exemption (b) (5) because it is covered by the
deliboratlve pracess privilege. This memorandum for the record, which
documents discussions that arose in the context of a congressional briefing, is
deliborative because it ia uaed internally by C1A employees to inform cuxrent and
future interactions with Congress, as well as Agency deoisions on pending
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effectivo assessments in writing without public scrutiny and that decisionmskers
caa scek recommendations in advance of final government actlon,

I / iiough the document contains previously

acknowledged facts 1-4 (sce patagraph 14 of the CIA's classified declaration and
paregraph 12 of the CIA's unclassified declatation), such infarmation cannot
reasonably be segregated from material that has not been “officlally
acknowledged” and as to which FOIA exemptions have not been waived,

= The Information is also subject to the deliberative process privilege.

The officially acknowledged matrrial is inextricably intertwined with othorwise
excmpt information that this Court held in related litigation remains classified,
statutorily-protected and/or privileged under FOIA Exemptions 1, 3 and 5.

Ruling: For the reasons articulated by the Government and those discussed n

connection with Documents 2 and 4, ‘!Hs document need not be disclosed,

CIA Document No. 22 (S

~ The Goverament argues that this document is subject o the foliowing FOIA

exemptons:

* RN T docutricnt is exempt under

Exemption (b) (1) because it
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This document is exempt uader Exemption
(b) (3) (National Security Act) because it would revesl sensitive intelligence
sourcos and methods employed by the CIA.

e (U) Examption (b)(3) (Central Intelligence Agency Act) was assested to protect
an Agency Identification Nuraber, which is associated with a specific CIA

_employee,

IR - !though the documant contains previously
acknowledged facts 1-4 (see paragraph 14 of the CIA's classified declaration and
‘paragraph 12 of the CIA's unclassified declaration), such information cannot
reasonably be scgregated from material that has notbeen "officially

acknowledged" and as to which FOIA exemptions have not been waived.

The officially

acknowledged material is inextricably intertwined with otherwise exempt
information that this Cowt held in related litigation remains classified and
statutorily-protected under FOJA Exemptions 1 and 3.

Ruling: For the reasons set forth by the Goverrment and rhose discussed in

connection with Documents 2 and 4, the document need not be disclosed.
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The Goverament argues that this docuraent is subject to the following FOIA
exemptions:

* N 1 docuent is cxempt under

Exemption (b) (1) because it

I 1 document is exempt under Exemption

(b) (3) (National Security Act) because it would reveal sansitive intclligence

sources and methods employed by the CIA. [N
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N
A

« PN s document is exempt under Exemption
(b) (5) because it is covered by the dotiberative process privilege. [ INGNGNG

I D:sclosue of this document would

undermine the deliberative pracess privilege of the government and chill the fiank .
communication necossary for effective governmental dccxslonmakmg

. RN .:015h the document contans prviously

acknowledged facts 1-4 (sce paragraph 14 of the CIA's classified declaration and
paragreph 12 of the ClA's unclassificd declaration), such infoxnation cannot
reasonably be sogregated fram matorial that has not been "officially
eckmowledged" and as to which FOLA exemptions have not been waived

l

The infonmation is
also subject to the deliberative process privilege. The officiall y acknowledged
materia) is inextricably intertwined with otherwise exempt information that this
Court held in related litigation remains classified, statutorily protected and
privileged under FOIA Exemptions 1,3 and S,

Ruling: For the reasons articulated by the Government, this document needroi

be disclosed;
CIA Document No, 27:
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—=/
I |
The Government argues that this document is subject to the following FOIA

exemptions:

« RN s dovurent is cxompt under
eal

3
2
5
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SRR s document is exempt under Exemption

(b) (3) (National Security Act) because it would reveal sensitive intelligence

sousces and methods employed by the CIA. NN
]
A
.
R
-
R

o I (s document is exempt under Exemption
(b) (5) because it is covered by the deliberative process privilege, [ GG

e
Y Disclosuss of

this document would undesmine the deliberative process puivilege of the
govarnment and chill the frank communication necessary for effective
govarnmeatal decisionmaking.
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==

I [thoush the document contains previously

acknowledged facts 1-4 (sco paragraph 14 of the CIA's classified declaration and
paragraph 12 of the CIA's unclassified declaration), such information cannot
reasonably be segregated from material that has not been "oficlally
acknowledged” and as to which FOIA exemptions have not been waived.

This document
is also protccted by the deliberative process privilege. The officially
acknowledged material is inextricably intertwined with otherwise exempt
information that this Court held in related litigation remains classified, statutorily.
protected and privileged under FOTA Exemptions 1, 3 and §.

Ruling: For the reasons articulated by the Government, this documem need not

be disclosed.

CIA Docoment No. 29:

The Goverment argues that this document i s subject to the following FOIA

exemptions:

This document i3 exempt under

Exemption (b) (1) beosuse it would reveal tuet RN
— T
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This document is exempt under Exemption
(b) (3) (National Security Act) because it would roveal sensitive intclligence

B

| a
3

g

H

B

2

3

| g
B

| >

o IR . !though the document contains previowsly

acknowledged fiots 1-4 (see paragraph 14 of the CIA's ofassified declaration and
paragraph 12 of the CIA's unclassified declaration), such information cannot
reasonably be segregeted from material that has not been "officially
ecknowledged” and as to which FOIA exemptions have not been waived,

The officially acknowledged matetial is
incxtricably intertwined with otherwise exempt information that this Court held in
related litigation remains classified, statutorily-protected and/os privileged undex
FOIA Exemptions 1, 3 and 5.
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I

Ruling: For the reasons articulated by the Goverrmens, 1his document need not

be disclosed.

CIA Document No, 30:

EI

g

E |
E .
B .

g

E

2 |
:

g

3

&

q

g

&

g

:

S

>

exemptions:

. This document is exempt under
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This document 1 exempt under Exemption
(b) (3) (National Security Act) because it would reveal sansitlve intelligence

Although the document contains previously
acknowledged facts 1-4 (sec paragraph 14 of the CIA's classified declaration and
paragraph 12 of the CIA's unclassified declaration), such infarmation cannot
teasonably be sogregated from material that has not been “officially
acknowledged” and as to which FOIA exemptions have not been waived.

The officially acknowledged material is
inextricably intortwined with otherwise exempt information that this Court held in
related litigation remains classified, statutorily-protected and/or privileged under
ROIA Exemptions 1, 3 and 5.

Rullng: For the reasons articulated by the Government, this document needrnot

be disclosed.
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DEPARTMENT OF DEFENSE DOCUMENTS

DoD Document No, 1l Classified Memorandum, [ NREEGEG

The Government argues that this document is subject to the following FOIA

exemptions:

i This document is exempt under Scction (b)(1) becauseit discusses
cwrontly and properly classified operational details concerning [N

information pertains to military plens and foreign activities of the United States,
and ita disclosure could reasonably be expected to hann national security, The
revelation of this detailed matetial regarding operational planning would provide
valuable information to our adversaries end allow them 10 alter thedr activities in
an attempt to avoid U.S, operations, and thus harm national security.

B Thc document also conteins curceatly and properly classified information
pertaining to intelligence sources end methods. Moteover, disclosures of this
Information could reflect the facts available to DoD at a specific point in time,
which could show the breadth, capabilitics, and limitations of the U.S. military
and its intelligence collection apparatus. Accordingly, disclosure of this
information would reveal sensitive intelligence sources and methods employed by
DoD and the intelfigence community, which would undermine national security.

f This document ls exempt under Section (b)($) and the presidential
communications privilege because it reflects a cammunication between DoD
and senior administration officials for the purpose of presidential decision-

meking. [

SN Disciosure of such presidents!
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communications would inhibit the President’s ability to engage in effective
communication and decision-making on matters of national security.

o (U) Although the document contains previously ackunowledged facts 1-4 (see
paragraph 32 of DoD’s unclassified decleration), such infosmatlen canaot
reasonably be segregated from material that has not been “officially
acknowledged” and as to which FOIA exemptions have not been waived,

~ Specifically, this document contains currently and properly classified information,
and tho acknowledged facts are inextricably intertwined with this otherwlse
classificd information. ‘

Ruling: In addition to containing information relating ro previously
ackwowledged facts 1-4, this document may contain information relating || R
R 1ovever, for the reasons articulated by the Govermment, and especially
given its subyect marter — [
I - i1 i riot be disolosed. |
DoD Dogument No. 3: [l Clessified memorandum S NEENEENGEG.

titled “Review of [mplementation of the Presidential Policy Guidance on Direct Actian,”
addressing the PPG Prdccss as it relates to DoD and suggesting reforms to the process.

The Government argues that this document is subject to the following FOIA
cxemptions:

e [ This document is exempt undar Section (b)(1) bocause the document
discusses currently and properly classified information

In particular, the
memorandum addresses the PPG process’s effect on conduoting counterterrovism
opesntions R
The memorandum, for example, TGN
R T
memorandurn also identific< G
I )forcover, the memorandum summerizes
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I /- this documeat discusses Department of Defense

opcrations and proposed operations
the information pertains %o military plans and foreign activities
of the United States, and its disclosure could reasonably be expected 10 harm

national] security. The revelation of this dewiled materia) would provide valuable

infomasion to our adversris sbou S
R - vou N

harm national security,

B This docwnent is exempt under Section (b)(S) and the deliberative
process privilege because it suggests changes to the PPG process contemplated
by DoD, which reprosents an interim stage in intra-agency discussions preceding
a final recommendation about reforms to the PPQ process. The disclosuze of such
deliberations would have a chilllng effect on candid intemal discussions about
- JJq
I Finoliy, revealing these preliminary suggestions could cause confusion
about the true composition of the PPG requirements,

(U) Although the document contains previously acknowledged facts 1-4 (see

paragraph 32 of DoD’s unclessified declaration), such information cannot
reasonably be segregated from material that has not been “officially
acknowledged” and as to which FOTIA exemptions have not been waived.
Specifically, this document contains cwrently and properly classified information,
and the acknowledged facts are inextricably intertwined with otherwise classified
information, Moreover, the document remains exempt in its entirety underr FOIA
cxemption 5 and the deliberative process privilege.

Ruling: for the reasons articulated by the Government, particularly with respect

to Exemption (b)(35) and the deliberative process privilege, this dociment need not be

disclosed,

DoD Document No. 4: |GG 2s:ificd memorandum, undated,
e

The Governmant argues that this document is subject to the following FOIA

exemptions:
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IR This document is exempt under Section (h)(1)

because the document discusses curently and properly class!fied information

. As this document discusses

[ (1 information periains to

military plans and foreign activities of the United States, and its disclosure could
reasonably be expected to harm national security. The tsvelation of this detailed
material would provide valvable information to our adversaries |G
and

thus harm national security.

The document also contains currently and properly classified mformation
pertaining to intelligence sources and methods employed when
information about And more specificall

used to obtain that specific intelligence.
Moreover, disclosute of this information could reflect the facts available to DoD
at a specific point in time, which could show the breadth, capabilities, and
limitations of the U.S. military and its intelligence collection apparatus,
Accordingly, disclosure of this information would reveal sensitive intelligence
sources and methods employed by DoD end the intelligence community, which
would undexmine national security. '

o SRR This document is exempt under Exemption
(b)(3) (National Security Act) because it would reveal sensitlve intelligence

sources and methods employed the United States goveroment. [[IEG

I TLis document Is exempt under Exemption

(b)(5) and the deliberative process privilege bocause the document constitutes
an interim viewpoint reached by the inter-agency group priar to a final decision,
This document reflects a. pieliminary stage in the inter-agency discussions
preceding & final recommendation about [ NG
BN 1hc disclosure of such deliberations would have a chilling
effect on candid discussions about whether to approve or disapprove
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counterterrarism operations, Indeed, pre-declslonal communications between
government ofYicials responsible for national sccurity decisions is an integral pact
of the give-and-take of delibcrations that would be curtailed if such dialogue is
disclosed. : :

N 1hi: docoment is exempt undcr Section (b)(S)

and the attorney-client privilege because it reflects confidertial

commuaicaton SN
B Tt confidentiality of these communications was

maintained and the contents of this document were not shared beyond the
interested parties, Revealing such communicatlons would inhibit open
communication between client-agencics and their lawyers.

e (U) Although the docurnent contains previously acknowledged facts 1-4 (see
paragraph 32 of DoD’s unclassified decleration), such information cannot
rcasonably be segregated fi om material that has not been “officially
acknowledged” and as to which FOIA exomptions have not been waived.
Specifically, this document contains currently and properdy clessified information,
and the acknowledged facts are incxtricably intertwined with this otherwise
classified information. Moreover, the document remains exempt in its entirety
under FOIA exemption S and tho deliberative process privilege and the attorney-
client privilege,

Ruling: For the reasons articulated by the Governmeni, this document need nor

be disclosed,

DoD Document No. 5: Classifled memorandum to the recotd from Jeh C. Johnson,

Dopartment of Defense General Cownse!, | N
.

The Govemment argues that this document is subjoct to the following FOIA

exemptions:

I 1his document is cxompt under Scction

(b)(1) because the document discusses currently and properly classified

information addressing whother [N
More

000 |
spedifically, the mcmorandum eddresses whether [N
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I

R (¢ information pertains to military plans and foreign ackvities of
the United States, and its disclosure could reesonably be expected to harro
natlonal security. The revelation of this detailed materia) would provide valoable

{nformation to our adversaries abou

I - vould allow tero o S
I s ceusing harm to natioal security. [

The document also contains currently and
properly classified infotmation pertaining to intelligence sow'ces and methods
used to obtain information about More specifically, the
~ document discusses classified intelligence that was collected vsin '
Revealing this information would compromise

Moreover, disclosure of this information could reflect the facts
available to DoD abo which could show
the breadth, capabilities, and limitations of the U,S, milisary and its intelligence -
collection apparatus, Accordingly, disclosure of this infoymation would reveal
sensitive intelligence sources and raethods employed by DoD and the intelligence
community, which would undennine national security.

O Ti: document is exempt under

Exemption (b)(3) (National Security Act) becauso it would reveal sensitive
ineclligence sources and methods employed the United States government, In

particular, the document contains [N
]
I .

e (U) Although the document contains previously acknowledged facts 1-4 (see
paragraph 32 of DoD's unclassified declaration), such information cannot
reasonebly be segregated from roatesial that has not been “officially
acknowledged” and as to which FOIA exemptions have not beeu waived,
Specifically, this documcnt contains cutrently and ptoperly classified infoemation,
and the acknowledged facts are inextricably intertwined with this otherwise
classified information, '

Ruling: For the reasons articulated by the Government, this document need not

be disclosed.
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DoD Dogument No. 6; [l Clessified memorandum, dated 12 December 2013, for -
the Chalrman of the Joint Chiefs of Staff, Under Secretary of Defense for Policy, Under

Secretary of Defense for Intelligence, Commanders of the Combatant Commands, and
Qeneral Counsel of DoD, with the subject, “Depertment of D_cfenae Implementation of
the Presldential Policy Guidanéc on ‘Procedures for Approving Direct Action Against
Terrorist Targets Located Outside the United States and Areas of Active Hostilities.”"

The Government argues that this document is subject to the following FOIA
exemptioﬁs:

o B This document Is exompt under Section (b)(1) beeause the docurnesnt
discusses-currently and propetly clessified information addressing DoD’s
implementation of the PP@.  Specifically, the memorandum addresses the

classificd [N
R As this document discusses

DoD’s process I
- [N iforration pextains to [N

B t:c United States, and its disclosure could zeasonably be expected to
harm national secutity. The tevelation of this detailed materlal would provide

valuable information 10 our adversaries about [ NNEGEGEGNGEGEGNEEEGEN
SRR i ch vould allow (R
I - d thus hatm natlonal security.

@l Atthough the document contains previously acknowledged facts 1-4
(see paragcaph 32 of DoD’s unclassified declaration), such infonnation cennot
roasonably be sogregated from material that has not been “officially
acknowlodged™ and as to which FOIA exemptions have vot been waived. :
Specifically, this document contains curently and properly classified information,
and the acknowledged facts are inextricably intertwined with atherwise classified
information, ' ‘

Ruling} This document is one of four (Including also DoD 7, 8 and 9) that the
Government has concluded can be partially declassified and partially disclosed to the
ACLU as a result of the declassification and partial disclosure of the PPG. DoD 6

describes the process that “will guide DoD staffing actions and timelines to facilitate
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obtalning decisions on direct action proposals or requests to which the P PG applies.” It
Is, in other words, an implementation document, arguably responsive 1o the second, rﬁird
and fourth of the ACLU's broad requests for information. Much of this document remains
classified (unlike DoD ?, 8 and especially 9), and so Is .rubjecl to the (b)(1) exemption in
the absence qf waiver. One qf the two substantive paragraphs in the document that DoD
proposes 1o disclose (Paragraph 7) simply parrots the fact that the PPG requires that
Congress be noti fled promptly when authority for directing lethal jorce to targets other

" than High Value Targels is expanded and also after direct 6pemllam are concluded,
The identities of the notiflers. the 1ime period within which notification musr be made,
and the contents of the notification are all withheld as classified. The problem is that
DoD 9 contains exactly the same information, but that information haf been deciassifled
10 the extent of ident{fying who writes the report and prav.:'des the notifications—which
Information DoD Intends to disclose to the ACLU. The redactions to DoD 6 should be
amended to conform to DoD 9 in this regard (not vice versa!). As for Paragraph 9, which
deals with Post-Operallon Reporis to the National Securiry Stqff within 48 hours, the |
declassified information therein that the Governmeni proposes to redact_
N s e cctly appropriate, and
subparagraphs (a) and (b), while seemingly innocuous, r?maln classified and so are
subfect to the (b)(1) exemptlon. Inote that the portions of this paragraph that the
Government has agreed 10 disclose include the fact that the NSS will be not{fied within 48
howrs gfter the cdnclusion of an operation, in accordance with the PPG. That

Information 15 nos classtfied See below, discussion of DoD 9.
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DoD Document No. 7: ] Classificd letters, dated 23 July 2014, frora Michael D.
Lumpkin, Assistant Secretary of Defense, to Senator Carl Levin, Senator Richard J.
Durbin, and Congressman Howard P, MnKoon, forwarding classified Report on
Associated Forces, in accordance with the National Dofense Autharization Act for Fiscal
Year 2014. DoD has released this document in part.
The Government argues that this document is subject to the following FOIA

exemptions:

o @R\ vndisclosed information in this document is exempt under
Section (b)(1) because the attached report contains classified infonmation
requasted by the Senats’s Camunittee on Foreign Relations and the House of
Represantative’s Committee on Forcign Affairs. Specifically the report addresses

Congress’s request for information about [ I NEENNGGGNEEENGGEGEEN
A
]
IR 1o that cnd, the report discusses specific terrorist
organizations an
any. This documeat discusses whether DaD considess JE NN
Y 2 thus, the information
pertains to military plans and foreign activities of the United States, and its
disclosure could reasonably be cxpected to harm national security, The revelation
of the undisclosed information would provide valuable infornation to our
adversarics about how they could avoid being designated em affilisted or
associated force, and thus harra national sccurity.

if

B The classified report also contains currently and properly classified
information perteining to intelligence sources and methods employed to assemble
information about Disclosure of this
information could reflect the facts available to DoD at a speclfic point in time,
which could showthe breadth, capabilities, and limitations of the U.S, military
and its intelligence collection appesatus, Accordingly, disclosure of this '
information would reveal sensitive intelligence sources end methods employed by
the intelligence community, which would undermaine national security.

e (U) Although ths documeat contains previously acknowledged facts 1-4 (sce
paragraph 32 of DoD’s unclassified declaration), such information cannot
reasonably bo segrogated from material that has not been “officially
acknowledged” and as to which FOIA exemptions have not been waived,
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Specifically, this document containg currendy and bropc:ly classified information,
and the acknowledged facts are inextricably intertwined with this otherwise '
classified information.

Ruling: The court has reviewed ths document in camera, For the reasons
articulated by the Government, the portions of this document that the Government does
noi propose 1o disélose cohitain information that is FOIA exempt, the disclosure of which
could endanger rhe national security of the Unired States and impede classified
oberaﬂom'. A;ids Jfrom the last paragraph Aln the document, which the Government
inlends to disclose pursuant to its letter to the court dated March 4, 2016, the undisclosed

portions of this document need not be disclosed,

DoD Document No, 8: [ Dcpartment of Defease Report, dated 6 March 2014,
on the Process for Determining Targets of Lethal or Capture Operations, in accordance

with the National Defense Authorization Act for Fiscal Year 2014. DoD released this
document it pert. |

m Government argues that this document is subject to the following FOIA
exemptions: |

o M The undisclosed information in this document fs exenpt under
Section (b)(1) because the attached veport contains classified informaion
requested by the Senate’s Committee on Fareign Relations end the House of
Representative’s Cosamittee on Foreign Affairs. Specifically, the report

addresses Congress’s request for information about
[

The repart includes a classified discussion ahout the legal and

policy cansiderations for [l N Bocavse the report addresses([Jj)

the document
perteins to military plans and foreigu actvities of the United States, and its
disclosure could reasonably bé expected 10 harm national security. The revelation
of the undisclosed information would provide valuable information to our

advezsarics |, - r:.s

harm national security.
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s (U) Although the document contains previously acknowledged facts 1-4 (sce
paragraph 32 of DoD’s unclassified declaration), such information cannot
reasonably be scgregated froma matexial that has not been “officially
acknowledged” and as to which FOIA exemptions have not been waived.
Specifically, this documentcontains currently and propetly classified infarmstion,
and the acknowledged facts are inextricably intertwined with this othexrwise

 classified informafion.

Ruling: The fate of the redactions in this document, which the court has reviewed
in camera, is not as clear as was the cass wilh Dop DocumenrNo. 7,

Significant portions of this document (specifically the lnfonﬁaﬂon under the
heading “Appraval Process" that appears on pages 5-6) appca%sl to be withheld because
they confaln what Iwill refer 10 as “Category VLI Informarion” -- the reference being to
Category VIII _of the eleven reasons why the Goverrment hopes to redact information
firom any publicly disclosed version of the PPG (OLC Document 306). The disclosed, or
(M the opinlon of the Goverrmment) disclosable, portions of the PPG outline in some
detail the decislon-making process for approving lethal action and/or capture of
suspected lerrorists located abroad. DoD Document No. 8 outlines the Defense
Department ‘s guidance for imp)emenﬂné its role in that disclosed or disclosable process.
The Govermment offers ho convincing reason why boD ’s method of devising its input info
the disclosed PPG decislon-making process should be more highly classified than is the
actual “Playbook"” itself.

Butthe paragraphs ouilining the “Approval Process” that have been redacted
J¥om this document, for the most part, idenm;y who Is involved in the process at the
Pentagon (by Job title). For the reasons discussed above in connection with OLC
Document 306, fﬂis cour! has definitively concluded that the identities of these

indlviduals are not protected by FOIA Exemption (b)(7 XF), and that to the extent this
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information could be deemed classified, the protections of Exemption (b)(1) have beén

waived. DoD personnel are not entitled to the benefit of FOIA: Exemption (b)(3).
Therejore this information may not be redacted. |

The Government seeks to redact 1he definition of “imminent” as used at page 3 of
DoD 8. It may not do so, because the definition contained in this document (arid
redacted) is identical (Virewally in hacc yerba) with the description of “imminence"” used
by Attorney General Eric Holder in his 2012 speech af Northwestern Law School
(Spurlock Bx. 17 ai 6 of 8). In that speech General Holder said that deciding whether
someone presented an “imminent threat” "incorporates considerations of the relevant
windory of opportunity to act, the possible harm that missing the window would cause 1o
clvillans, and the likelihood of heading off disastrous future attacks against the United
States.” The portion of DoD 8 that speaks to imminence, and that the Government seeks
to redact, says "“Whether a threat is ‘imminent’ incor porates consideration of the
relevant window of opportumity to act, the possible harm that missing the window would
cause lo civilians, and 1he likelihood of heading off future disasn'oﬁ attacks against the
United States.” Quod erat demonstrandum.

Therefore, I rule that some but not all of the portions of this document that have
not already been disclosed are FOIA exempt and need not be disclosed. The government
Intends to disclose the highlighted portions of the document on pages 1, 3 and 4, as
Indicated in its letter to the court dated March 4, 2016, In addition, the court finds the
Jollowing heretofore yndf.rclosed portion of the document not to be FOIA exempt: the
redactions from the third paragraph on page 1; the proposed redactions in the second

Jull paragraph onpage 3 raiaﬂng 1o the word “imminent,” and the first and third
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paragraphs undet the heading “Approval Process” beginning al page 5 and carrying

aver to page 6, Redaction of the foct thot [N N
R, <

permitted for the reasons discussed in connection with OLC Daciment 306 (the PPG),

Category 11,

DoD Docpment No. 9: [l Dcpartment of Defense Report deted 26 March 2014

on Congressional Notification of Sensitlve Military Operations and Counterterrorism -
Oparational Bricﬁnga, in accardance with the National Defaase Authorization Act far
Fiscal Year 2014. DoD released this document in part,

The Governmont argues that this rest of this document is subject to the following
FOIA oxemptions:

o I 1t:e undisclosed inforraation in this document is exempt under
Section (b)(1) because the attached report contains classified information
requested by the Senate’s Committee on Foreign Reladons and the House of
Representative’s Cormittee on Foreign Affairs. The vopart specificaily discuaaes
DoD’s procedures far notifying in writing the congressional defense committees
about certain military operations under the PPG. The document also addresses
the roquisite substance of the congressional notifications. The undisclosed
information pertains to military plans and foreign activities of the United States
because, as addressed above, it specifically contemplates congressional
notiflicadon of U,S, military operations conducted abroad. The revelation of the
undisclosed information would provide valuable information to our adversaties

A . thus harm netiona]

scourity.

o (U) Although the document contains previously acknowledged facts 1-4 (see
paragraph 32 of DoD*s unclassificd declaration), such information cannot
reasonably bo sogregated from material that has not been “officially
ackaowlodged” and a8 to which FOIA exemptions have not been waived,
Specifically, this document contains currently end properly classified information,
and the acknowledged facts are inextricably intertwined with otherwiss classified
information,
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Ruling: As with the other documents tn this group ( DoD 6-8), the Government

!

has recently declasslfied all or part of the document and is prepared to produce
significant portions of the document to the ACLU. As a resull, the justifications for

withholding set forth above are no longer operative,

The Government proposes to withhold two bits of information that are no longer
classified. The first is the exact amount of time qjier a leshal operasion by which the
Under Secretary of Defense for Policy must deliver a written notification to the
Chatrman and Ranﬂng Minoriiy Members of the Armed Services and Defense
Appropriations Subcommittees. Thar period is 48 hours. The Government also pro  poses
not to disclose the fact that not[ﬂcallbns for new operational plans or expansion of
aushorities for such operations will be submitted to Congress within seven days after

receipt of notification of approval from rhe NSC staff.

The Government has not provided any justification for withholding the fact that
lethal operations must be reportedto Congress within rtwo days, or thar expansions of

aurthority for lethal operations must be reported to Congress within seven day.r Isee no

reasonwhy that information would ‘SR
IS S G < s the only substantive

Justificatton for withholding the information. As noted above, the fact thar the National
Security Staff must be notifled of a lethal operation within 48 houts qfier its conclusion is
nol classifled and is being discl&.red In connection with DoD 6, the Gavernment offers no
reason why the fact that Congress will be nofified in | he same 48 hour period is such a

big secret. The information is no longer classified and as far as the court can tell, this
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information does not fall within any other FOIA exemption. Therefore, now that it has

been declassified, it must be disclosed.

The Government also proposes to withhold the four things that the notice 1o
Congress must contain, which facts rematn class{fled. I cannot fathom the jusyification

Jor the continued classification of these four facts about an already-completed operation:

excep (gt for rom 1 RN
none of the facts the Government seeks to withhold |GGG
N i s 15

the only substantive justification for withholding the information. However, I am not the
classifying authority, and as long as this information remains classifled it 1s subject to the
(b)(1) exempiion unless that exempiion has been watved. It has nof.

DoD Document No. 14: I Classificd memorandum,

undated, from Jeh Johnson, Genetal Counsel for DoD, to the Interagency Lawyets’

Group A

The Government argues that this document is subject to the following FOIA

exc}nptions:

I This document is sxempt under Section (b)(1)

because the document discusses currently and properly classified information

regarding SR DR P
- |

The memorandum specifically addresses classified intelligence products that

discuss [

IR !viorcover, becanse this document
discusscs I

AR th - information pertains to militaty plans and forsign activities of

the United States, and its disclosure could reasonably be expected to hamn
national security. The revelation of this information would infarm our adversaries

128




Case 1:15-cv-01954-CM Document 83 Filed 08/08/16 Page 129 of 191

A - thus

harm national security.

i

The document alzo containg currently and
erly classified information pertaining to
More specifically, the
document discusses classified intelligence

Revealing this information would compromise

Moreover, disclosure of this information could reflect the facts
available to DoD at a specific point in time, which could show the breadth,
capabilities, and limitations of the U.S, military and its intelligence collection
apparatus. Accordingly, disclosure of this jnfocoation would reveal sensltive
intelligence sources end methods cmployed by DoD and the Intelligence
community, which would undermine national security,

TN 1hi: document is exempt under Exemption

(b)(3) (National Security Act) because it would roveal scnsitive intelligence
sources and methods employed by the United States government. In particular,

the document contains Informavon AR,
Y « v 5 scsitivo informatio G

e (U) This document s exempt undor Section (b)(5) and the deliberative
process privilege because the document conveys a preliminary legal viewpoint
reached by one agency submitted to the Executive Branch's intes-agency lawyers
group. Thus, the communication represents an intexrim stage in inter-agency
discussions preceding a final recommendation about a possible counterterrorism
operation. The disclosure of such deliberations would have a chilling effect on
candid discussions about whether to approve or disapprove countertesrorism
actions, Indeed, pre-decisional communications berween government officials
responsible for national secwity decisions is an integtral part of the give-and-take
of deliberations that would be curtailed if such dialogue is disclosed.

o (U) Thiz document is exempt under Section (b)(5) and the attorney-client
privilege because it reflects confidential conimunications between DoD General
Counsel and the Interagency Lawyers' Group in connection with legal advice

B o confidentiatity of these communications was meintained and the
contents of this document were not shared beyond the interested parties.

o (U) Although ths document contains previously acknowledged facts 1-4 (sce
paragraph 32 of DoD)'s unclassified declaration), such Infupnation cannot
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teasonably be segregeted fiom material that has not been “officially
acknowledged” and as to which FOIA exemptions have not been waived. [

I 5. this document contains currently

and properly classified information, and the acknowledged facts are inextricably
intoxrtwined with this otherwise classified information. Moreover, the document
remaing exempt in its entirety under FOIA exemption 5 and the deltberative

" process privilege and the altorney-client privilege.

Ruling: For the reasons articulated by the Government, this document need not
be disclosed.
Do Document No, 15: {[JJClassified mamarandum, undated, fiom Jeh Yohnson,
General Counsel for DoD, NN
R |

The Government argucs that this document is subject to the foliowing POIA

examptions:

M This docament i3 exempt under Section (b)(1)

because the document discusses currently and properly classified information
regardi
I i mcmorandum addresses classified intelligence productions:
and [N I T o: cxsmple,
the memorandum discusses [N
o
because this document discusses [ NNNEEGENGGEGEGNGENEEEEEEE
T B - information portains to military plans and

forelgn activities of the United States, and its disclosure could reasonably be
expected to harm national security, The revelation of this information would

inform our adversarics [N

D S - thus harm national secuvity.

The docutnent slso contains currently and
rly clagsified information pertaining to

Moxe specifically, the
document discuases classified intclligence that :

— Revealing this information would cow‘ isc
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oreover, disclosure of this information could refloct the facts
available to DoD at a specific point in time, which could show the breadth,
capabllitics, and limitatlons of the U.S. military and its intelligence collection
apparatus. Accordingly, disclosue of this information would reveal seasitive
intelligence sources and methods employed by DoD and the intelligence
community, which would undetroine national security.

IR This document is exempt under Exemption

(b)(3) (National Securlty Act) because it would reveal sensitive intelligence
sources and methods employed the United States government. In particular, the

document contalas information SR
.

o [ This document Is exempt under Section (b)(5) and the delfberative
process privilege because it reflects preliminary intes-agency discussions about
whethe: [N B i
represents an interim stage in inter-agency discusstons preceding a final
government decision. NN
B o< p:climinary becausc the memorandum has not been
coordinated with any intelligence analysts. The disclosure of such deliberations
would have a chilling effect on candid inter~agency discussions prior to a final
govermment decislon. Not to mention, disclosure of this preliminary assessment
prior to a final decision could cause confusion about the ultimate assecsment as to

whether [

o [ This document is exempt ynder Scction (b)(S) and the attorney-client
privilego because it teflects confidential communications between DoD Genoral
Counsel and the Interagency Lawyers® Group in conncction with legal advice
pertaining to
B T confidentiality of these communications wes maintained and the
contents of this document were not shared beyond the interested parties,

e (U) Although the document contains previously acknowledged facts 1-4 (see

. paragraph 32 of DoD’s unclassified declaration), such information cannot
reasonably be segregated from malerial that has not been “officially
acknowledged” and as to which FOIA exemptions have not been waived.
Specifically, this document contains ocurrently end properly classificd information,
and the acknowledged facts are inextricably intertwined with this otherwise
classified information. Moreover, the document remains exempt in its entirety
under FOIA exemption 5 and the deliberative procass privilege and the attorney-
olient priviiege. ' '
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Ruling: For the reasons articulated by the Governiment, this document need not

be disclosed.

DoD Document No. 16: [l Clessifiod Memorendum, [ NNNNNNNNNY td-d
“Depaxtrment of Defeusc [N
.| |
A

The Government argucs that thia docoment is subject to the following FOLA
exemptions:

e [ This document is exempt under Section (b)(1) becauso it discusses
currently and propetly classifled oporational details concerning possible

counterterrotism operations [N Sp<cificelly, the

memorandum discusses

IR i c information pertains to military plans end foreign
activities of the United States, and its disclosure could reasonably be expected to

harm national security. Moreoves, the memorandum specifically [ D

A
S 1 rcvelstion of
this detalled meterial regarding operationsl pianning would provide valuable

information to our adversaries and allow them to alter their activities in an attempt
to avoid U.S. operations, and thus harm nationz! security,

The document also contalns currently and
ertaining to intclligence sources and methods

peily classified information

Disclosure of this information
could reflect the facts available to DoD at e specific point in time, which could
show the breadth, capabilities, and limitations of the U.S, military and its
intelligence collection apparatus, Accordingly, disclosure of this information
would reveal sensitive intelligence sources and methods employed by the
intelligence cammunity, which would undemine national security,
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o M This document is exempt under Section (b)(5) and the presidential
‘communications privilege because it reflocts a communication between DoD
and senior administration officials for ths purpose of presideatial decision-~
making. [
I Disclosure of such presidentlal
communications would inhibit the President’s ability to engage in cffective
communication and decision-making on matters of nadonal security.

e (U) Although the document contains previously acknowledged facts 1-4 (see
paragraph 32 of DoD’s unolassified declaration), such information cannot
reasonably be scgregated from material that has not been “officially
acknowledged” and as to which FOIA exemptions have not been waived,
Specifically, this document contains currently and propetly classified information,
and the acknowledged facts ere inaxtricably intertwined with otherwise classified
information, '

Ruling: For the reasons articulated by the Government, this document need not
be disclosed.
DoD Document No, 18: [l Classificd Memocandum, undated, titled “Department
of Defense S
- |

s |

The Govetnment argues that this documant is subject to the following FOIA

exemptions;

o [ This document is oxempt under Section (b)(1) because it discusses
currently and properly classified operational details concerning possible
counterterrorism operations

I
I S
N B P !.c memorandum also explains that the military will
]

B As this document relates to contemplated Department of Defense

I tc information pectains to military plans and foreign
activities of the United Stases, and its disclosure could reasonably be expecwed to

harm national security. [
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e ————

R :-d thus harm national security.

I This document is exempt under Section (b)(5) and the presidential
communications privilege because it roflects a communication between DoD
and senior administration officials for the purpose of presidential decision-
making. [
I Disclosure of such presidential
communications would inhibit the President’s ability to engage in effective
coramunication and decision-making on mstters of national security.

e B Although the documeat contains previously acknowledged facts 1-4 (soo
paragraph 32 of DoD's unclassified declaration), such information cannot
reasonably be segregated from material that has not been “officially
acknowledged” and as to which FOIA excmptions have not been waived.
Specifically, this dooument contains currently end properly classified information,
and the acknowledged fack are inextricably intertwined with otherwise classiffed
information.

Ruling: For fhe reasons articulated by the Gaverrnment, this document need rot
be disclosed.
Do Document No, 21: [lJ Classificd memotandum, undated, titled “Department of
Defense [N
. |
-Thc Quvernmant argues that this document is subject to the following FOIA
exemptlom

o I This document is exempt under Section (b)(1) because the dociment
discusses currently and properly classified information regarding [ NGB

The memorandum specifically

I .
because the document disousses [N B

-
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B 1h clessificd information pertsins to military pleas and foreign activities
of the United States, and i% dlsclosure could reasonably be expected to harm
national security. The revelation of this information would inform our adversaries

oo S
I - s i raional sy,

o BRI bis docurment is exempt vnder Section (b)(5) and the deliberative
process privilege because it constitutes a preliminary recommendation [
which represants an interjm stage in -
inter-agency discusslons preceding a final government decision. The disclosure
of such deliberutions would have a chilling effect on candid inter-agency
discussions prior 10 a final governmentdecision. In addition, disclosure of this
preliminary recommendation prior to a final deeision could cause confusion about
the scope of the govexnment ultimate determination about [ G

¢ (U) Although the document contains previously acknowledged facts 1-4 (see

- paragraph 32 of DoD’s unclassified declaration), such information cannot
rcasonably be segregated from material that has not been “officially
acknowledged” and as to which FOIA exemptions have not been waived.
Specifically, this document contains cwreently and property classified infarmation,
end the acknowledged facts are inextricably intertwined with otherwise classified
information. Moreover, the document remains ¢xempt in its entirety under FOIA
exemption 5 and the deliberative process privilege.

Ruling: For the reasons articulated by the Governmens, this docuament need not
be disclosed.
MM- Classified Memorandum for the Rscovd.--
] ] ] Dcpamﬁcnt ofDefense Acting General Counsel, with the

subject [N

The Governmant argues that this document is subject to the following FOIA
exemptions:

This document ls exempt under Sectlon (b)(1) because

e S

N Tic memorandum specificelly discusses

=
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whethe: [N
B =:d. in doing so, addresses classified intelligence praducts detalling
I Moreover, the
memorandum addeesses [N RN
- o
B Thc memorandum also confirms that NG
I
this document relezes to [ EEREENNENEENNERNEN DN
IS < information pertains to military plans and foreign actlvitics
of the United States, and its disclosure could reasonably be expected to harm
national sccarity. The revelation of this [ GGG
I

RN .t hacn natlonal

security.

The document also contains currently and properly
classified information pertaining to intelligence sources and method usilized ©o
collect the information In particular, the document discusses

Revealing this information would compromise

disclosure of this information could reflect the facts available to DoD at a specific
point in time, which could show the breadth, capabilitics, and limitations of the
U.S. military and its intelligence collection apparatus. Accordingly, disclosure of
this information would reveal sensitive intelligence sources and methods
employed by DoD and the intelllgence community, which would undermine
national security.

I 1his document fs cxempt under Exemption (b)(3)

(Nadonal Security Act) because it wonld reveal sansitive intelligence sources

" and methods employed by the United States government. In particular, the

document contains

(U) This docament is exempt under Section (b)(5) and the deliberative
process privilege because it was created by DoD at an interim stage in intes-
agency discussions preceding a final decision regasding a proposed
counterterrorism operations. Because this memorandum constitutes only one step
in the larger inter-agency process for approving a couatartarrorism operation, the
memorandum is both pre-declsional and deliberative. This type ofinter-agency
dialoguo between agencies delegated to make national security decisions form an
integral part of the give-and-take of inter-agency deliberstions, which would be
curtailed if these deliberative documents were disclosed.
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i

(U) This document {s exempt under Section (b)(S) and the attorney-client
privilege because it reflects confidential communications between DoD Generel
Counsel end other components within the U, S, governmeat in connection with a

I T

conftdentiality of these communications was meintained and the contents of this
docurasnt were not shared beyond the interested parties, :

e (U) Although the document contains previously acknowledged facta 1-4 (see
paragraph 32 of DoD’s unclassified declaration), such information cannot
reasonably be segregated from material that has not been “officially
acknowledged” and as to which FOIA exemptions have not been waived. For

example, tho United States government [N SRR
RSO ©: his docuneat conteins cuently

and properly classified information, and the acknowledged facts are inaxtricably
intertwined with othetwise classifled informatlon. Moreover, the document
remains exempt in its entlrely under FOIA exemption 5 and the deliberative
process privilege and the attorney-client privilege.

Ruling: For the reasons articulated by the Government, this document need not
be disclosed.
© DoD Docyment No. 28: [l Onc-page excerpt with handwritten comments from
classified draft memorandurn, [ titled “Department of Defense |

.
R
I |

The Govenment argues that this document is subject to the following FOIA
excmptions:

B This document is oxempt under Section (b)(1) because it discusses

currently and properly clascificd AN

The memorandum also notes that the

R
IR B A
B Tic memorandum discusses [N

—_
D T urther, the memoranda explain that the military will
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I (¢ icformation necessarily pertains to military plans and forelgn
activities of the United States, end its disclosure could reasonably be expected to
harm national security. By disclosing this information, our adversaries could

leam how to alter their activities in an attempt to avoid U.S. counterterrorism
opetations, and thus haim national security.

B This document also contatns curently and properly classified
information pertaining to intelligence sources and methods

Disclosure of this information
could reflect the facts available to DoD at a specific point in time, which couid
show the breadth, capabilities, and limitations of the U.S. militacy and its
intelligence collection apparatus. Accordingly, disclosure of this information
would reveal sensitive intelligence souroes and methods employed by the
intclligence community, which would undetraine national security.

o B This document is exempt under Section (b)(5) and the deliberative
process privilege becanse it is a draft that represent an interim stage in inter-
agency discussions preceding e final decision regarding ([ ’

In fact, the one-page excerpt contgins
handwyitien comments, demonstrating that pre-decisional nature of the docurent,
The disclosure of this dreft could cause confusion about [ NG
I A\nd disciosing drafis of this type of
document would hinder the intra-agency deliberative process preceding a final
decision by making the sharing of drafts less likely.

B This document is excmpt under Section (b)(S) and the prosidential
commuuications privilege because it is a draft of commuaications intended for:
senior administration officials for the purpose of presidentlal decision-making.

IR Disciosurc of such presidential communications

would inhibit the President’s ability to engage in effective communication and
decision-making on matters of national security.

e (U) Although the document contains previously acknowledged facts 1-4 (sce
paragraph 32 of DoD’s unclassified declaration), such information cannot
reasanably be segregated from material that has not been “offlcialiy
acknowiedged” and as to which FOJA examptions have not been waived.
Specifically, this document contains cun‘ently and properly classified information,
and the aclowledged facts are inextricably intertwined with this otherwise
classified information. Morcover, the document remeins exempt in their entirety
under FOIA excraption 5 end the deliberative process privilege.
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Ruling: For the reasons articulated by the Government, this document need not
be disclosed, 1 note that the date of the document < and its forward-

looking nature make it unlikely that this document contains inforination relating to

R i: /. that would not alter my concliision.
DD Document No, 27: [l Clessified memorandum, . itlcd
“Deparment of Defense [ NEGEG_———
|
... ]
I

Thoe Govemnment argues that this document is subject to the following FOIA
oxemptions;

. - This document is exempt under Section (b)(1) because it discusses
currently and property classificd [ NG
A S T o0

The
memorandum also explains that the military will seek (NG
e ]
A o information
necessarily pertains to military plans and foreign activities of the United States,
and its disclosure could reasonably be expected to harm national security. By
disclosing this information, our adversarics could learn how o alter their activities
in an attompt to avoid U.S. counterterrorism operations, and thus harm national
security,

discusses

B¢ document also contains currently and properly classified informetion -

Disclosure of this
information could reflect the facts available to DoD at a specific point in time,
which could show the breadth, capabilitics, and limitations of the U.S, military
and its intelligence collection apperatus, Accordingly, disclosure of this
information would reveal scnsitive intelligence sources and methods employed by
the intelligence community, which would undermine national sccurity.

"
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« M This document is oxempt under Section (b)(5) and the presidential
commuanications privilege because it ieflects a communication between DoD
and senior edmintstration officials for the purpose of presidential decision-
making. [

N Discloswro of such presidential

commuraications would inbibit the President’s ability to engage in cffective
communication and decision-making on matters of national security.

e (U) Although the document containa previously acknowledged facts 14 (seo
peragtaph 32 of DoD’s unclasslfied declaration), such nformation cannot
reasonably be segregated from material that has not been “officially
acknowledged” and as to which FOIA exemptions have not been waived,
Specifically, this document contains cumrently and propetly classified information,
and the acknowledged facts are inextricably intertwinsd with otherwise classified
infoxmation.

. Ruling: For the reﬁsons articulated by the Goverrment, this document need not
be produced. |
DoD Document No. 28: [ Classified memorandum for the National Security Advisor,
S S Dcouviment of Defense Acting Generel
Counsel, regarding le gal review of Department of Defense proposal for |G
...
]
[

The Government argues thatthis document is subject to the following FOLA

exemptions:

« I 1his document is exerapt under Section (b)(1)

because it discusses currently and properly classified information about [

T |- doing co, the memorandum discusses classified
information sbou: N

Y . p::ticular, tho momorandum states

~
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.y
Y .-

- infarmation necessarily pertains to military plans and foreign activities of the

United States, and its disclosure could reasonably be expected to harm national

sccurit. [

and thus harm national security. —
The documc.nt also contains cuaently and moperly

classified information pertaining to intelligence sources and methods. For
example, the document contains information about

And simifarly, the document contains

Revealing this information would
Finally, disclosure of
this information could refleot the facts available to the U.S. government
hich could show the breadth, capabilitics, and
limitations of the U.S., intelligence collection apparatus. Accordingly, disclosure
of this information would reveal sensitive intelligence sources and methods
ermaployed by the intelligenco community, which would uadermine national

security,
R T1is document is exerpt under

Exemption (b)3) (Natlonal Security Acf) becausc it would reveal sensitive
intelligence sources and methods employed by the United States government, In

particular, the document contalns Infoamation [ RS

T

Il This document is exempt under Scction (b)(5) and the deliberative
process privilege becausc it represants an interim stage in inter-agency

discussions preceding a final decision regarding | GGG

Tho disclosure of this memorandum
could causo confhslon about tho ukimate decision about whether the U.S,
governmant || NN R ovc:ling this sort of document
could also chill the inter-agency back-and-forth vital in the prolimipary stages of
making a decision about wheo

=
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l

o [ This document is exempt under Section (b)(S) and the attorney-cllent
privilege because it reflects confidential communications between DoD Acting
General Counsel and the National Sccuxity Staff Legal Advisor and the United

States Department of Justice requesting [ NEENNGENGEEGEEEEEEE
I Thc disclosuro of this memorandum would inhibit open

communication between client-agencies and their lawyers, depriving agencies of
unimpeded counsel.- The confidentiality of these communications was maintained
and the contents of this document were not shared beyond the interested partics.

o [ This document ls exexupt under Scetion (b)(S) and the presidential
communications privilege because it reflects a communication between DoD
Acting General Counsel and the National Security Advisor for the putpose of

presidential decision-meking about [ NN T:-

communication was received by the President’s advisor, who is responsible for .
formulating advice on issues affecting national security. Disclosure of such
presidential communications would inhibit the President’s ability to engage in
effective communication end decislon-making on matters of national security,

¢ (U) Although the document contains proviously acknowledged facts 1-4 (see
paragraph 32 of DoD’s unclassifted declaration), such information cannot
reasanably be segregated from materlaf that has not bean “officially
acknowledged” and as to which FOLA exemptions have not beca waived.,
Specifically, this document contains currently and properly classified information,
and the acknowledged facts are inextricably intertwined with otherwise classified
information. Mbpreover, the document remains exempt in its catirety vodex FOIA
exemption 5 and ths deliberative process privilege and attorney-client privilege.

Ruling: For the reasons articulated by the government, this document need not be
produced.
DoD Dogyment No. 29: [ Classified memorandum for the National Security Advisor,

P AN Dcpe:tcent of Defense Acting General
Counsel, regarding [N
R
N
R

-
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B Thememorandum concludes that [N

The Government argues that this document is subject to the following FOIA
exemptions:

o IR T it document Is exempt under Section

(b)(1) because it discusses currendy and properly classificd information i

A n posticulsr,
the momorandum states that [N
A t: information necessarily pertains

to military plans and foreign activities of the United States, and its disclosure
could reasonably be expected to hasm national secudty. By disclosing this
infonmation,

. ot to mention provide our adversaries with insight into
e

thus harm national security.

Tho docurnent also contains curtently and
properly classified information peitaining to intelligence sources and methods.

For 7le, the document contains
Revealing this information would compromise
scd to obtain that specific intelligence, Finally,

disclosure of this information could reflect the facts available to the U.S.
govemment about which could show the
broadth, capabilities, and limitatioas of the U.S, intelligence collection apparatus.
Accordingly, disclosure of this information would reveal sensitive intelligence
sources and methods employed by the intelligence community, which would
undermino national sccurity.

N 1! document is exempt under Exemption

(b)(3) (National Sccurity Act) because it would revcal seasitive intelligence
sources and methods employed by the United States government. In particular,
the document contains

o [ This document is exempt under Sectlon (b)(S) and the deliberative
process priviloge because it represents an interim stage in inter-agency

discussions preceding a final decision regardin i NGGEGNEGEG
T T discloswe of this memorandum could
cause confusian about the ultimate decision about (GGG

= |
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N < vosling this sort of document could also

chill the inter-agency back-and-forth vital in the preliminary stages of making a
decision about

o B Thisdocument is exempt under Section (b)(5) and the attorney-client
privilege because it reflects confidential communications between DoD Acting
General Counsel and the National Security Staff Legal Advisor providing legal
advice inresponse to a request for legal analysis about [ NNGEGNGNGEGEGE
B Tte disclosure of this memorandum would inhibit open comununication
between client-agencies and their lawyers, depriving agencies of unimpeded
counsel. The confidentiality of these communications was maintained and the
contents of this document were not shared beyood the interested parties.

o [IThis document is exempt under Section (b)(5) and the presidential
communications privilege because it reflects a cormununication between DeD
Acting Gencral Counsel and the National Security Advisor for the purpose of
presidential decision-making, The cammunication was recelved by the
President’s advisor, who is responsible for fonnulating advice on issues affecting
national security. Discloswre of such presidential communications wouid inhibit
the President’s ability to engage in effective communication and decision-making
an mattets of nasonal security.

¢ (U) Although the document contains previously acknowledged facts 1-4 (sec
paragraph 32 of DoD's unclassified declaration), such information cannot
1casonably be segregated from matesial that has not been “officially -
acknowledged” and as to which FOIA exemptions have not been waived.
Specifically, this document contains cumrently and properly classified information,
and the acknowledged fack arc inextricably intectwined with otherwise classified
information. Moreover, the document remains exempt in it entirety under FOIA
oxemption 5 and the deliberative process privilege and attorney-client privilege.

Ruling: For the reasons articulated by the Governmsnt, this document need not
be produced. )
PoD Dosument No. 30: B Classificd memorandum for the National Security
Advisor, [N B D¢p2: tment of Defense Acting
General Counsel, regarding [N
N T rc:noranduon details the
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L
I The memorandum concluded.
thust
I

The Government argues that this document is subject to the following FOIA

exemptions:

» IR 1) document [s exempt under Section (b)(1) because
it discusses currently and properly classified information about [N
I
— ——  prpr—
states that [
I
R 1 information necessarily pertains to military

plans and foreign activities of the United States, and its disclosure could
reasanably be expected to barm national security. By disclosing thls information,

S rot to mention provide our adversaries with insight (NG

and thus harmo nationsl

security,

The document also contains currently and properly
classified information pertaining to intelligence sources and methods. For -
example, the document contains

Revealing this information would compromise

Finally, disclosure of this information could reflect the facte
available to the U.S, government . which could
show the breadth, capabilities, and limitations of the U.S. intelligence collection
apparatus. Accordingly, disclosure of this information would reveal sensitive
intelligance sources and methods employed by the intelligence community, which
would undermine national security.

IR This document is exempt under Exemptlon (b)(3)

(National Security Act) becausc it would reveal sensitive intelligence sources
and methods employed by the United States government. In particuler, the

document contains information [
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I < vl s susicive informstion AN

o [ This documcent is exempt under Section (b)(S) and the deliberative
process privilege because it reprosonts an interim stage in inter-agency
discussions preceding a final declsion regardi

"B - disclosuse of this memorandum could cause canfusion
about the ultimate decision about whether
S R ve:ling this sort of document could also chill the inter-
agency back-and-forth vital in the preliminary stages of making a decision about
whether to approve a countorterrorism operation.

0 - This document is exempt under Scction (b)(5) and the attorney-client
priviloge because it reflects confidential communications between DoD Acting
General Counsel and the National Security Staff Legal Advisor providing legal
advice in response to a request for legal analysi
B The discloswre of this memorandum would inhibit open communicasion
between client-agencies and theix lawyers, depriving agencics of unimpeded
counsel. The confidentiality of these communications was maintained and the
contents of this document were not shared beyond the interested parties.

o [ This document is excmpt under Section (b)(5) end the presidential
communications privilege because it reflects a communicatlon between DoD
Acting General Counsel and the National Security Advisor for the pucpose of
presidential decision-meking [ JN B Tbc communication
was received by the President’s advisor, who is responsible for formulating advice
on issues affecting national security. Disclosure of such presidential
cormmunications would inhibit the President’s ability to engage in effective
comumunication and decision-making on matters of national security.

o (U) Although the document contains previously acknowledged facts 1-4 (sec
paragraph 32 of DoD’s unclassified declatetion), such information cannot
reasonably be segregated from material that has not been “officially
acknowledged” and as to which FOIA exemptlons havo not been waived.
Spegifically, this document contains cwrently and properly classified information,
and the acknowledged facts are inexuicably intertwined with othcrwiss classified
information. Moreover, the document remaing exampt in its entivety under FOIA
examptian 5 and the deliberative process privilege and attorney-client privilege.

Ruling: For the reasons articulated by the Government, this document need not be

produced.

-
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General Counsel Mcmoranda to the Secrctary of Defense (U):
DoD Document No. 31l Memorandum for the Secretary of Défense, ]

BN, o Stephen W. Preston, DoD General Couasel, [ NIIINRENENS
.|
A T crorandurn detailsthe
. .

N |-

~ memorandum concluded thet [
DoD Document No, 32: fll] Memorandum for the Secretary of Defense, (I
AN SR 1o Pincipal Deputy Genacal Counsel, IR
.
N Tt romorandum detail the egal
ratlonsle for DoD
S T memorsudun concluded
.|
|
DoD Document No, 33: I Memorandum for the Secretary of Defense,
— DoD Principal Deputy General Counsel,
regardin S
PR T———
]
I Tt memorandum concluded that [
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DoD Document No, 34: [l] Memorandum for the Secretary of Defense, [ NGB
I D oD Frincipal Deputy General Counsc, S EEEERNEGENG

I,  Ti:c memorandum detaus N

I Thc memorandum concluded that

DoD Document No, 35: [N Memorandum for the Secretary of Defense,
dated 8 May 2014, from Stephen W, Préston, DoD General Counsel, —

I W T mermorandum el

The memorandura canoluded that [

DoD Docyment No. 36: ] Memorandum for the Secretary of Defense, [} I
[ from Stephen W. Preston, DoD General Counse!, [ NG
The mmnomndum dewils the [
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[ ] '- The memorandum concluded A § GGG

Do) Document No. 37: | Mcrmorandum for the Secretary of Defense,
IS NS D) F:incigal Depusy Gearrl Counse,
regarding the [
I T rcmorandum details the
|
N 1o memorandum
consluded that [N
I
DoD Docament No. 38: [ll] Memorandum for the Secretary of Defense, (N
[ Groma Stephen W. Preston, DoD General Counse!, (| NEENENGEGNGEGEGEGEGE

SRR T rocruorndum deti

Y T memorandum concluded thet SN

I
DoD Document No. 39: ] Memarandum for the Secretary of Defense, [N
B o Stophen W. Preston, DoD General Counsel, SEIEEG

| ”
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Dob Document No, 40: [j Memorandum for the Secretary of Defense, I
R fiom Sicphen W, Preston, DoD General Counsel, NN

DoD Docpment No, 41: ] Memorandum for the Secretary of Defense, [
B o Stephen W. Preston, DoD General Counsel, | NG
S T ccondus dotols SR
.|
N Thc memorandum concluded that [

_ .
I |
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DoD Document No. 42: I Momorandum for the Secretary of
Defense, [l ) I t:om Stephen W. Preston, DoD General Counsel,

DoD Document No, 43:. Memorandum for the Secretary of Defense, undated, from:

Stephen W. Preston, DoD General Counsel, [ NN
|
I T:c rcmotandum details the [N
[
I T b memorandum concluded that
.
I
DoD I_Jg- gument No, 44: [l] Memorandum for the Secretary of Defense, undated, from
Stephen W. Preston, DoD General Counsel, [ NIEGEGEGNGNGEEEEGNEEEEE
|
_ The memorandum details the [N
-}
— The memorendwm concluded that
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The Government argues that these documeats are subject to the following FOIA
cxemptions:

o [ Document Nos. 31-44 are exempt under Sectlon (b)(1) becaunse these
documents discuss currently and ptoperly classified informetion xegarding the
These
docoments discuss (N
. 12 information pertains to milltary plans and foreign activities of the
United States, the disclosure of which could reasonably be expected to harm
natianal security. The revelation of this information would inform our adversaries
about

. O O OO
] J JUu

harm national security.

Bl Docuuient Nos, 31-44 also contains cutrently and properly classified
information pertaining to intelligence sources and methods used
Disclosuro of this information could
reflect the facts available to DoD at a specific point in time, which could show the
breadth, capabilities, and limitations of the . S. military and its intelligence
collecvon apparatus, Accordingly, disclosure of this information would reveal
sensitive intelligence sources and methods cmployed by the intelligence
community, which would undermine national security.

o M Document Nos. 3144 are exempt under Exemption (b)(3)

" (National Security Act) becanse they would reveal sensitive intelligence sources
and methods employed by the United States government. In particular, the
documents contain

o M Document Nos. 3144 are exempt under Section (b)(5) and the
deltborative process privilege because they arc legal memorandum created by
the Office of Genaral Counsel for the Secretary of Defense, which represents an

* interim stage in intra-agency discussions preceding a final recommeandation about

B The disclosucs of such deliberations would discourage full and frank
discussion among agency personnel about whether to approve or disapprove
nominations before a final agency decision. Indeed, pre-decisional
comutununications between government officials responsible for national security

=
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decisions is an integral part of the give-and-take of deliberations that would be
curtailed if such dialogue is disclosed.

o [ Document Nos. 31-44 are exempt under Soction (b)(S) and the
attorney-client privilege because it reflects confidential communications
betoreen the DoD General Counse! and the Secretary of Defense in response to a
request for legal advice pertaining to

" The confidentiality of these
communications was maintained and the contents of this documeant were not
shared beyond the interested parties. Revealing such ¢communications would
inhibit open communication between cllent-agencics and their lawyers, thereby
depriving the agencies of the full and frank counsel of its attorneys.

e (U) Although Docuraent Nos. 31-44 contain proviously acknowledged facts 1-4
(seo paragraph 32 of DoD’s unclassified declaration), such information ceanot
reasonably be segregated from material that has not been “officially
acknowledged” and as to which FOIA exemptions have not been waived.
Specifically, this document contains currently and properly classified information,
and the acknowledged facts arc inextiicably intertwined with otherwise classified
information. Moreover, the document remains exempt in its eatirety under FOIA
exomption 5 and the deliberative process privilege and the attotney-client
privilege.

Ruling: For the reasons articulated by the Government, and mosr especiatly for

the reasons discussed at pages 13-17, supra, these documents need not be produced,

DoP Docpment No. 45: [J Memorandum for the Secretary of Defense, |G
A R D oD Principal Deguty General Counsel, memorializing the

R ) S T
memorandum coctuded that
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DoD Docnent No, 46; [ Mecmorandum for the Sccretary of
Defense, I f.om Stephon W. Preston, DoD General Counsel,

The memorandum concluded

|5’

The Government argues that these documnents are subject to the following FOLA
exemptions:

‘o I Docoment Nos. 45 and 46 are exempt under Section
(b)(1) because these documants discuss curtently and properly classified
information regarding (N
B 1 particular, the memorandums address clessificd intelligence
detailing |GG A thesc documents discuss [
I (1 information pertains to military plans and

foreign activities of the United States, the disclosure of which could reasonably be
expected to harm national security, The revelation of this information would

. LJ

thus harm national security.

The document also contains currently and properly
classified information pex 10 intelligence sources and methods uscd to
collect information Disclasure of this
information could reflect the facts available to DoD at a specific point in tlme,
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which could show the breadth, capabilities, and limitations of the U.S. military
and its intelligence collection apparatus, Accordingly, disclosure of this
information would reveal sensitive intelligence sources and methods employed by
the intelligance community, which would undermine national security.

o I Documont Nos. 45 and 46 arc sxempt under Exemption (b)(3)
(National Security Act) because they would reveal sensitive intelligence sources
and methods employed by the United States government. In pasticular, the

document cantains sensitive information [ EENGEEGNGNEEGEE

S Documcnt Nos. 45 and 46 are exempt under Section
(b)(5) and the deliberative process privilege becanse they are legal
memorandura created by the Office of Genesal Counsel for the Secretary of
Defense, which represents an interim stage in intra-agency discussions preceding
a final recommendation
I The disclosure of such deliberations would
discourage full and frank discussion emong agency personnel about whethar to
approve or disapprove requests before a final agency decision, Indeed, pre-
decisional communications between government officials responsible for national
security decisions is an integral past of the give-and-take of deliberations that
would be curtaifed if such dialogue is discloscd.

o I Document Nos. 45 and 46 are exempt undor Soctlon
(b)(S) and the attorney-client privilege because it reflects confidential
comumnunications between the DoD General Counsel and the Secretary of Defense

in response to a request for Jegal advice pertaining to [ GG
R The confidentiality of these cammunications

was auintained and the contents of this document were not shared beyond the

"interested parties. Revealing such cammun!cations would inhibit open
coamuriration between client-agencics and their lawyers, thercby depriving the
agencics of the full and frank counse] of its attorncys.

e (U) Although Document Nos. 45 and 46 contain previousty acknowledged facts
1-4 (sce paragraph 32 of DoD’s unclassified declaration), such infarmation cannot
reasonably be segregated from material that has not been “officially
acknowledged” and as to which FOJA exemptions have not been waived,
Specifically, this document contains currently and properly classified information,
and the acknowledged facts are inextricably inteitwined with otherwise classified
information. Moreover, the documént remains exempt in its entirety under FOIA
exemption S and the deliberative process privilege and the attorney-clicnt
ptivilege,
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Ruding: For the reasons articulared by the Government, and more spec{fically the
‘reasoms discussed al pages 13-17, supra, these documents need not be produced.

CENTCOM Memoranda for the Record Regarding Legal Review (U):
DoD Document No. 47: [l Mexorandum for the Record from United
States Central Comenand, (NN H. SRR

DoD Docnment No, 48: [l Mcmorandum for the Record from United States

Central Command, IR I RN
_ _
I N S
[
A 11 mt:mo?andUm
concurs tha R
A
DoD Dogpment No. 49 Memorandum for the Record from United States

Central Comanand, ISR AR
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The Govermment asrgues that these documents are subject to the following FOIA
exemphons:

e M Document Nos. 4749 are exempt under Section (b)(1) bocause these
- documents discuss ciurently and properly classified information regarding the
Y - -z
the memorandums address classificd intclligence [ ENERGNGEG
SR > (e ocoments isus

M tho information pertains to military plans and foreign activities of the
United States, the disclasure of which could reasonably be expected to harm

national secwrity. The vovelation of this Informatlon (i EEREERENGNGEGEGE
A

A
A 2. thuus haren national socusity.

The documents also contain currently and properly

AEEE—
clasgificd information ining to intolligence sources and methods used to
RN o5 of i

information could reflect the facts available to DoD at a specific point in time,
which could show the breadth, capabilities, and limitations ofthe U.S. military
and its intelligence collection appatatus. Accordingly, disclosure of this
information would reveal sensitive intelligence sources and methods employed by
the intelligence carumumity, which would undezmine national sccurity.

o [ Document Nos. 47-49 are exempt under Exemption (b)(3) (Natlonal
Security Act) because they would revesl sensitive intelligence sources and
methods employed by the United States government. In particular, the docuraent
contains seasitive information NG
N
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o [ Document Nos. 4749 aro exompt under Section (b)(5) and the
dellberative process privilege because they ate legal memoranda cieated by
United States Ceatral Command, which represents an interim stage in intra-
agency discussians preceding a final recommendation about [N

The disclosure of
such deliberations would discourage full and frank discussion amang agency
personnel about whether to approve or disapptove requests before a final agency
decision. Indeed, pre-decisional communications between government officials
responsible for national security decisions is an integral part of the give-and-take
of deliberations that would be curtailed if such dialogue is disclosed.

|

o [ Document Nos. 47-49 are exempt under Section (b)(5) and the
attorney-client privilege because it reflects a confidential communication from
United States Central Command in response to a request for legal advice
pertnining to the [N -
confidentiality of these communications was maintained and the cantents of this
document were not shaved beyond the interested parties. Revealing such
communications would inhibit open communication between client-agencies and

 their lawyers, thereby depriving the agenties of the full and frank counsel of its
attomeys. :

o Although Documeat Nos. 47-49 contain previously acknowledged facts 1-4 (see
paragraph 32 of DoD’s uniclassified declaration), such information cannot
reasanably be segregated from material that has not been “officially
acknowledged” and as to which FOIA exemgtions have not been waived.
‘Specifically, this dccument contains curreatly and properly classified information,
and the acknowledged facts erc inextricably intertwined with otherwise classified

~ Information. Morcover, the document remains exempt in its entirety under FOIA

exemption 5 and the deliberative process privilege and the attomey-client

privilege. (U)
Ruling: For the reasons articulated by the Government, and mos¢ particularly for

the reasons discussed at pages 13-17, supra, these documents need not be produced.

DoD Document No. 50: [} Memorandum for the Recard [N

@ The memorandum detsils
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The memorandum concloded that AR

The Government argues that this document is subject to the following FOIA
oxemptions:

. This document is exempt under Section (b)(1) because

the document discusses currently and properly classificd information regarding

I A this document discusses

B th< information pertains to military plans and foreign activities of the
United States, the disclosure of which could reasonably be expected to harm
national secusity. The revelation of this information would inform our adversaties
about how DoD seeks approval to conduet counterterrarsm operations against a
proposed high value terrorist, which would allow ow adversaries to alter their
activitles in an attempt to avoid U.S, operations, and thus harm national secutity.

The document also contains curvently and properly classified
information pertaining to intolligence sources and methods used to

Disclosure of this information could reflect the facts
available to DoD at a specific point in time, which could show the breadth,
capabilitjes, and limitations of the U.S, military aud its intelligence collection
apparatus, Accordingly, disclosure of this information would reveal sensitive
intelligence sources and methods employed by the intelligence community, which
would undermine national security.

o [ This document iy exempt under Exemption (b)(3) (Natlonal
Secarity Act) because it would reveal seasitive intelligence sources and methods
employed by the United States govermment. In particular, the document contains

information N s <11 -2
seasitive information [

o M This document is exempt under Section (b)(5) and the deliberative
process privilege becanse they are legal memoranda (NI D

=
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M vtich reprosents an interim stage in inta-agency discussions
preceding a final recammendation about

IR 1hc disclosure of such deliborations would
discourage full and fraak discussion rmong agency persannci about the legality of
certain actions before a final agency decision. Indeed, pre-decisional
communications between government officials responsible for national securlty
decisions is an Integral part of the give-and-take of deliberations that would be
curtailed if such dialogue is disclosed.

o M This document is exempt under Section (b)(S) and the attorney-

client privilege becauae itraflects a confidential communication [
I i1 osponse to a request for legal advice pertaining to the

. O O O OO ]
A Thc conSdentlality of these

communications was maintained and the contents of this document were not
shared. beyand ths interested partics. Revealing such communications would
jnhibit open communication between client-agencles and their lawyers, thereby
depriving the agencies of the full and frank counsel of its attorneys.

(U) This document contains previously acknowledged facts 1-4 (scc paragraph
32 of DoD’s unclassified declaration), such infotmation cannot reagnnably be
scgregated fiom material that has not been “officially acknowledged” and as to
which FOIA exemptions have notbeen waived. Specifically, this document
contains currently and properly classified infornination, and the acknowledged
facts are inextricably intertwined with otherwise classified Information.
Moreover, the docutnent remains excmpt in its entirety under FOIA exemption S
and the deliberative process privilege and the attormey-client privilege,

Ruling: For the reasons articulated by the Government, this document neednot be

produced
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IDEPARTMENT OF STATE DOCUMENTS

State Document No. 1: I

CE

The Govecnment argues that this document is subjoct to tho following FOIA

exemplions:

IR This document is exempt under Section b(1)

because it contains currently and properly classified information pertaining to

intelligence sources and methods. (NG

A
B Assuch, release of this information could reasonably be expected to
cause damage, including exceptionally grave damage, to national security.

Morcover, the document is exempt under
Section b(1) because it contains currently and properly classified information
pertaining to the military operations and foreign activitics of the United Statos. [}
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o [This attachments to this docament are exempt under Section (b)(5)
and the deliborative pracess privilege because the paper was created by the
Department of State at an intetim stage inter-agency discussions, The memoranda

are both pre-decisional and deliberative because ?
.

A : disclosuro

of this information would chill the deliberative process by making agency
officials less inclined to share preliminary viewpoints, And the disclosure of
preliminary recommendations could cause confusion in the public about the

usimate position S

e (U) Although the document contains previously acknowledged facts 1-4 (see
pages 5-11 of the revised Memarapdum Decision and Order, dared June 23, 2015,
issued in ACLU v. U.S. Dep’t of Justice, Civil No. 12-794), such information
cannot reasonably be segregated from material that has not been officially
acknowledged end as to which FOIA exemptions have not been waived,
Specifically, this document contains currently and properly classified information,
and the acknowledged facts are Inextricably intertwined with otherwise classified
information. Morcover, the document remains exempt in its entirety undet FOIA
exemption 5 and the deliberative process privilege,

Ruling: For the reasons articulated by the Government, this document need not
be produced

State Docyment No. 2: [N

.

- ]

D
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e

The Government argues that this decument is subject to the following FOIA

exemptions:

- PR This document is exempt under Section b(l)

because it confains currently and properly classified information pertaining to
intelligence sources and methods.

NN T his docament is exempt under Section

(b)(S) and the deliberative process privilege because it involves G
which
represents an inferim stage in Intra and inter-agency discussions preceding a final
decision. The disclosure of such deliberations would have a chilling effect on
candid discussions abou: [
B [ndccd, pro-decisional communications botween government officials
respansible for national security decisions is an integral part of the give-and-take

-+
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of deliberations that would be curtailed if such dialogue is revealed. And the
disclosure of this interdm decision could lead to confusion about whether the
proposal was ultimately approved, and under what terms, if any.

e (U) Although the document contalns previously acknowledged facts 14 (sce
pages 5-11 of the revised Memorandum Decision and Order, dated June 23, 2015,
issued in ACLUv, US. Dep’t of Justice, Civil No, 12-794), such information
cannot reasonably be segregated from materlal that has not beon “officially
acknowledged” and as to which FOIA exemptions have not been waived,
Specifically, this document contains cutrently and propesly classified information,
and the acknowledged facts are inoxtricably intertwined with otherwise classified-
information. Moreover, the document semains exempt in its eatlrety under FOIA
excmption 5 and the deliberative process privilege,

Ruling: For the reasons articulated by the Government, this document need not

be produced,

I
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~ Tho Government argues that this document is subject to the following FOIA

exemptions:

R This document is exempt under Section b(1)

because it cantains cwrently and properly classified information pertaining to
intelligence sources and methods,

R Assuch, releasc of this information could reasonably be expected to
cause damage, including exceptionally grave damage, to national security.

I This attachments to this document arc

exemp ¢ under Section (b)(5) and the deliberative process privilege because
the memoranda wete created by the Department of State at an interim stage in
intra-agency discussions preceding a final decisior{jj NN
A Tic

memoranda are both pre-decisional and deliberative becavse they make

recammendstlon [N

-
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Y T (Yo of

intra-agency dialogue forms an integrsl pait of the give-and-take of internal
agency deliberations. And the disclosure of prellminacy recommendations could
cause confusion in the public about the ultimete position of the United States
government. '

e (U) Although the document contains previously acknowledged facts 1-4 (ses
pages 5-11 of the revised Memorandum Decision and Otder, dated June 23, 2015,
issued in ACLU v. U.S. Dep't of Justice, Civil No. 12-794), such inforraation
cannot reasonably be segregated from material that has not been “officially
acknowledged” and as to which FOIA exemptions have not been waived.
Specifically, this document contains currently and properly clessified informstion,
and the ackmowledged facts are inexteicably intertwined with otherwise classified
information. Moreover, the document ramains exempt in its entirety under FOIA
exemption 5 and the deliberative process privilege,

Ruling: For the reasons articulated by the Government, this document need not

be produced.
State Document No, 4:

The Government argues that this documnent is subject to the following FOIA
exemptions:
I Thc document is exempt under Section

(b)(1) because the docuraent discusses currently and properly classified

information S

A
- ]
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IR This document 1s exempt under
Exemption (b)(3) (National Securlty Act) because it would reveal sensitive
intelligence sources and methods employed by the United States govemnment, In

particular, the document contains information [ EGNGGEGGE
as well as sensitive information || NG

e (U) This document is exempt vndcr Sectlon (b)(S) and the dellberative
process privilege because it conveys

ch represents an interim stage in inter-agancy discussions preceding a
final decision, The disclosure of such deliberations would have a chilling effect
on candid discussions about whether to approve or disapprove counterteitorism
operations. Indeed, pre-decisional communications between government officials
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responsible for national security decisions is an integral part of the give-and-take
of deliberations that would be curtziled if such dialogue is disclosed,

o I This docament ts exempt under

Sectton (b)(5) and the attorney-client privilege because it reflects confidential
commumications between the Departrent of State and the legal advlsor for the
National Securlty Council in connection with legal advice pertaining to [

B Thc confidentiality of these communications was

toaintained and the contents of this document were not shared beyond the
in%erested parties, Revealing such communications would inhibit open
comumnunication between client-agencies and their lawyers,

+ AR This document s exewmpt undsr

Section (b)(S) and the presidential communlcations privilege because it
reflects a communication between the Department of State and the legal advisor
for the National Security Council for purposes of presidential decision-making,
The comununication was received by the President’s advisor, who is responsible
for formulating advice on issues affecting national security.

¢ (U) Although the document contains previously acknowledged facts 1-4 (sce
pages 5-11 of the revised Memorandum Decision and Order, dated June 23, 2015,
issued in ACLU v. US. Dep’t of Justice, Civil No. 12-794), such information
cannot reasonably be segregated fiom material that has not been “officinlly
acknowledged” and as to which FOIA exemgptions have not been walved.
Specifically, this document contains currently and properly classified information,
and the acknowledged facts are inextricably intestwined with otherwise classified -
information. Moreover, the document remains excraptin its entirety under FOIA
exemption 5 and the deliberative process privilege, the atmmoy-chcnt privilege,.
and the presidential commuaications privilege,

Rultng: For the reasons articulated by the Government, including especially the
dellberative process privilege and Exemption (b)(5), this document need not be produced.
State Docyment No. 5: NN
I
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The Government argues that this documeat is subject to the following FOIA
exomptions;

The docoment is exempt under Sectlon (b)(1)
because the documnent discusses currently and properly classified infosraation

The document also contains currently and properly
classified information pertalning to intelligencs sources and methods used to

L B necifically, the document discusses
classified intelligence |

Accordingly, disclosure of this information wouldreveal sensitive lutefligence
sources and methods employed by the intelligence comeunity, which would
undermine national security,

B hi: docunient s exempt under Exemption (b)(3) .

(Natlonal Security Act) because it would roveal sonsltive intelligence sources
and methods employed by the United States govesnment. In particular, the

document contains information (RSN
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B -5 vl o= scositive information NN

e (U) This document Is exempt under Sectlon (b)(5) and the deliberstive

process privilege because it convey i N
I v1ich represcnts an
interim stage in inter-agency discussions preceding a final decision. The
disclosure of such deliberations would have a chilling effect on candid
discussions about whether to approve or disapprove countartenorism operations.
Indeed, pre-decisional coaqununications between government officials responsible
for national security decisions is an intcgral part of the give-and-take of
deliberations that would be curtailed if such dialoguc is disclosed.

* (U) This document is exempt under Section (b)(S) and the presidential
communications privilege becsuse it reflects a communication between the
Departrent of State and the Nationsl Security Council far purposes of
presidential decision-making. The communication was reccived by the
Presldent’s advisor, who is responsible for formulating advice an issues affecting
national security.

¢ (U) Although the doocument contains previously acknowledged facts 1-4 (sce
- pages 5-11 of the revised Memorandum Decision and Order, dated June 23, 2015,

issued in ACLUv. US. Dep‘t of Justice, Civil No. 12-794), such information
cannot reasonably be segregated from material that has not been “officially
acknowledged” and as to which FOLA exemptions have not been walved.
Specifically, this document contelns cuerently and propexly classified iaformation,
and the acknowledged facts ave inextricably intertwined with otherwise classified
information. Moreover, the documont remains exempt in its entirety under FOIA
exermption 5 and the deliberative process privilege.

Ruling: For the reasons articulated by the Government, this document need not

be produced.

State Document No. 9:

170
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|

The Government argues that this docutnent is subject to the following FOIA
exemptions;

- (NN This document is exempt under Section b(1)

becauseit contains currently and properly classified information pertaining to

n 5
i 5

I :
| :

a

g

2

5

l 3

N The document is exempt under Section

(b)(S) and the deliberative process privilege because thc memoranduvm and

atteched paper ask for I
. |

17)
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I c:nonsirating that the

document reflects an interim stage in the inter-egency decision-making process

rogarding whethe: [

o (U) This document is exempt under Section (b)(5) and the presidential
communications privilege because it provides presidential direction to his most
senior advisors, These are confidential communications from the President to
senior officials on sensitive topics, and disclosure would inhibit the President’s
ability to engage in offective communications and decision-meking.

o (U) Although the documnent containg previously acknowledged facts 1-4 (sec
pages S-11 of the revised Memorendum Decision and Order, dated June 23, 2015,
issuedin ACLUv. US. Dep 't of Justice, Civil No. 12-794), such information
cannot reasonably be segregated from material that has not been officially
acknowledged and as to which FOIA exemptions have not been waived
Specifically, this document contains currently and properly classified information,

_and the acknowledged facts arc inextricably intertwined with otherwise classified
information. Moreover, the document remains exempt in its entirety under FOIA
exemption 5 and the deliberative process privilege and the presidensial
communications privilege.

Ruling: For the reasons articulated by the Governnient, the docyument need not be

disclosed.

I

* The Coverament argues that this document is subject to the following FOIA

cxemptions:

:
Is
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o [ The document is exempt under Section b(1) becanse it contains
currcrrtly and properly classified infoanation pertaining to the military operations

and foreign activities of the United States. [N

o I 1:c document is exempt under Section (b)(S) and the deliberative
process privilege becavse the

which represents an interim stage in the decision-making process. The disclosure
of this type of pre-decisional and deliberative record would chill the full and frank
discussion among agency personnel before a final agency decision. By revealing
this document, the public may be confused about the U.S. govarnmeant’s actual
position by prematurely disclosing preliminary views that could be interpreted as
final decisions.

o (U) This document is exempt under Sectiou (b)(5) and the presidential
communicatlons privilege becanse it reflects a communication from the
Deputies and the Principals for purposes of prasidential decision-making. The
communication was received by the President’s advisors, who are responsible for
formulating advice on issues affecting natlonal security,

e (U) Although the document contains previously acknowiedged facts 1-4 (see
pages 5-1 1 of the revised Memoarendum Deoision and Oxder, dated June 23, 2015,
issued in ACLU v. U.S. Dep't of Justice, CivilNo. 12-794), such information
cannot reasonably be segregated from material that has not been officially
acknowledged and as to which FOIA exemptions have not been waived.
Specifically, this document contains currently and properly clessified information,
and the acknowledged facts are inextricably intertwined with otherwise classified
information, Moreover, the document remains cxempt in its entirety under FOIA
examption 5 and the deliberative process privilege. -

Ruling: For the reasons articulated by the Government, the document need not be

" disclosed,
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]

&
(-]
4
[y
L

The Government argues that these documenis aro subject to the following FOIA
exemptions:

Documents Nos. 11 and 12 are exempt

under Section b(1) because they contain currently and properly classified
information pertaining to intelligence sources and methods.
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Jul, 25, 2016 I P, 5/21

=

The documents are also exempt under
Secuon b(1) bcoausc lt contains currently and properly classified information
i activities of the United Swetes, [

¢ (U) Document Nos, 11 and 12 are cxempt under Section (b)(S) and the
deliberative proccss privilege because the summarios momorialize the Deputies’
and Principals’ preliminary approval of the supplemental guidance prior to a final
decision by the President, which represents an Intedm stage in the decision-
making process. The disclosure ofthis type of pre-decisional and delibocative
records would chill the full end frank discussion amang agency persoanal before a
final agency decision. By reveallng these documeats, the public may be coafused
about the U.S, govemment’s actual position by prematurely disclosing
preliminary views that could be interpreted as final decisions.

¢ (U) Document Nos. 11 and 12 are exompt under Scction (b)(5) and the
prezidentlal communications privilege becausc they reflect communications
from the Deputics and the Principals for purposes of presidential decision-
making. The communications were received by the President’s advisor's, who are
responsible for formulating advice on issucs affecting national security.

e (U) Although Documnent Nos. 11 and 12 contain previously acknowledged facts
1-4 (see pages 5-11 of the revised Mesnorandum Deoision and Order, dated June
23,2015, issuedin ACLU v. U.S. Dep't of Justice, Civil No. 12-794), such
information cannot reasonably be segregated from matesial that hes not been
officially acknowledged and es to which FOIA exemptions have not been walved,
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. P 6/21

Specifically, these documents contain cwrrently and properly classified
information, and the acknowledged facts are inextricably intertwined with
otherwise classified information. Moreover, the documents remain exerapt in its

Ruling: For rhe reasons articulated by the Government, the documenis need not

be disclosed,

State Dosument No. 13: (R

The Govesament argucs that this document is subject to the following FOIA
excamptions:

This document is exempt under Section b(1)
because it cantains cwrently and properly classified infoanation pertaining to
intelligence sources and methods.

As such, release of this information could
reasonably be expected to cense damage, including exceptionally grave damage,
to natlonal security.
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Jul, 25. 2016 P /21

The document is exempt under Section (b)(5) and
the dellberative process privilege because the memorandum |G

B 1) disclosure of this type of record would

undermins the Executive Beanch’s ability to formulate and implement a
confidential deliberative process, not to mention inhibit the frank communications
and free axchango of idcas that the privilege is designed to protect.

o (U). Although the document contalns previously acknowledged facts 1-4 (scc
pages 5-11 of the revised Memarandum Declsion and Order, dated June 23, 2015,
issued in ACLU'v, U.S. Dep’t of Justice, Civil No. 12-794), such information
cannot reasonably bo segregated from matorial that has not been officially
acknowledged and as to which FOIA exemptions have not been waived.
Spocifically, this document contains currently and properly classified information,
and the acknowledged facts are inextricably intertwined with otherwiso classified
information, Marcover, the document remains exempt in its entirety under FOIA
exemption S and the deliberative process privilege.

Ruling: For the reasons articulated by the Government, this document need not

be disclosed.

State Document No, 17: [

The Govesnment argucs that this document is subject to the following FOIA.

exemptions:
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| P 8/21

. — Tho document is exempt under Section (b)(1) because the document
discusses cuxrently and properly classified information |G

e (U) Thodocument is exempt under Section (b)(5) and the deliberative
proccss privilege because it summarizes the decision-making process of the

I isclosure would inhibit the frank

communications and free exchange ofideas that the privilege is designed to
protect, Finally, by revealing this document, the public may be canfused about
the U.S. government’s actual position by prematurely disclosing pteliminary
views that could be interpreted as final decisians.

e (U) Although the document contains previously acknowledged facts 1-4 (see
pages 5-11 of the revised Memorandum Decigion and Order, dated June 23, 2015,
issued In ACLUv. USS. Dep't of Justice, Civil No. 12-794), such information
cannot reasonably be segregated from material that has not been officlally
acknowledged and as to which FOIA exemptions have not been waived,
Specifically, the document remains exempt in its entirety under FOIA exemption
5 and the deliberative process privilege.

Ruling: For the reasons articulated by the Government, this document need not

be disclosed.

State Docyment No. 18:
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The Government argues that this dqcumcnt is subject to the following FOIA

exemptions:

N The document in exempt under Section

(b)(1) because it contains currently and properly classified informasion pestaining

to intelligence sources and methods. [

release of this information could reasonably be expected to cause damage,
Including exceptionally grave damage, to national security.

Moreover, the document is exempt under
Sectlon (bX(1) becauac it contains cugrently and properly classified information
itary opcrations and foreign activities of the United States.

(U) This document is exempt under Section (b)(5) and the deliberative
process privilege because the memorandum forwards recommended guidanc
firom tho Deputies and the Principals prior to a final decision by the President,
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. ' P. 10/21-

—

which represents an interim stage in the intez-agency decislon-making process.
The disclosure of this type of pre-decisional and defiberative record would chill
the full and frank discussion among sentor ageacy officlals before a final agency
declsion. Further, by revealing this documerit, the public may be confuised about
the U.S. government’s actual position by prematurely dlsclosing preliminary
views that could be interpreted as final decisioas,

» (U) This document is exempt under Section (b)(5) and the presidential
communicatlons privilege because it reflects communications fram the Deputies
and the Principals for purposes of presidentlal decision-meking, The
communications were received by the President’s advisors, who are responsible
for formulating advice on issues affecting national sccurity.

¢ (U) Although the document contains previously acknowledged facts 1-4 (sce
pages 5-11 of the revised Memarandum Decision and Order, dated June 23, 2015,
issued in ACLUv. US. Dep'! of Justice, CivilNo. 12-794), such information
cannot reasonably be segregated fram materia{ that has not been officially
acknowledged and as to which FOIA exemptlans have not beea waived.
Specifically, this document contains cunently and properly classified information,
and the acknowledged fact are inextricably intertwined with otherwise classified
infarmation. The document also remains exempt in i% entirety under FOIA
examption 5 and the deliberative process privilege and presidential
communications privilege. ’

Ruling: For the reasons ariticulared by the Government, this document need not

be disclosed.
State Document No. 21:

State Document No. 22:
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The Government argues that these documents ase subject to the following FOIA

=

examp

ons;

Document Nos. 21 and 22 are exempt under
Section (b)(1) because they contain currently and properly classified information

pertaining to intelligence sources and methods. [ ENEGGEGEGEGEGEGE

I /.- such, rclcase of this information

could reasonably be expected to cause damage, including exceptionally grave
datnage, to nasional secuity. '

The documents are also exempt under Section
(b)(1) because they contain cutrently and properly classified information
| pettaining to military opetations and foreign activities of the United States.
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N Document Nos. 21 and 22 are exempt
under Section (b)(S) and the deliberative process privilege because [N
]
.
.

whioh represents an intorim stage in the inter-agency decision-maldng process.
The disclosure of these types of pre-decisional and deliberative records would
chill the full and frank discussion among the intelligence community before a
final decision. Further, by revealing this document, the public may be confused
about the U.S. goverament's actual position by prematurely disclosing
preliminary views that could be interpreted as final decisions,

o [N Docurment Nos. 21 and 22 ave exempt

under Sectlon (b)(5) and the attornoy-cliont privilege because they reflect

I |
I  The confidentiality of this guidance

has been maintained and the contents of this document were not shared beyond
the interosted parties. Revealing such communications would inhibit open
communication between client-agencies and their lawyers.

e (U) Although Document Nos, 21 and 22 contain previously acknowledged facts
1.4 (sec pages 5-11 of the revised Memorandum Decision and Order, dated June
23,2015, issued in ACLUv. U.S. Dep't of Justice, Civil No. 12-794), such
information cannot reasonably be segrogated from material that has not beea
officlally acknowledged and as to which FOIA exemptions have not becn waived.
Specifically, this docvment contains curvently and propeily classified information,
and the acknowledged facts are inextricably intertwined with otherwise classified
informaation, The documeat also temains exempt in its entivety under FOIA
exemptioa S and tho deliborative process privilege and presidential
communications privilege,

Ruling: For the reasons articulated by the Government, these documents neednot

be disclosed.
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NATIONAL SECURITY DIVISION DOCUMENTS

|

D

i
|

SD Dociime 0. 3:

i

i

NSD Document No. 5 I—— S
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N

NSD Document No. 6: [N S
-
|
B

NSD Document No. 7: [
|
R
|

NSD Docyment No. 8: |G

]
.|
]

The Government argucs that these documents ave subject to the following FOIA

cxemptions:

° These documents are classified in full and

exempt under (b}(1). They contain sensitlve information about sources and
methods, specifical
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I )¢ documents are exempt under (b)(3),
the National Security Act, because they disclose sensitive intelligance sourcas and

. These documents are exempt under (b)(5), the delibarative process

The memoranda present
relevant facts, law and policy for the Attomey General's consideration, and
expressly speak in terms of recomumendations. In addition, Documents 4, 5, 6 and
8 are marked "Draft," Documeats 4 and 8 contain underlining and haadwritten
snnotations, and Document 6 includes highlighting, These memorands constitute
pre-decisional views presented to a higher level decisionmaker, and their
disclosure would chill the frank communications necessary for effective
governmental decisionmaking.

S — These documents arc exempt under (b)(5), the attorney olient
privilege, Bach memorandum contsins confidential legal advice from attormeys in
the National Security Division, to their client, the Attorney General.

The confidentiality of the document has been
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| | P 16/21

¢ (U) These memoranda contain previously acknowledged facts 1-4, see ACLU v.
US. Dep't of Justice, Civil No. 12-794, at 5-11, Neveitheless, those facts are
entirely intertwined with material that is classified and privileged under the
deliberative process and attorney client privileges, for which FOIA ewmptnons
have not been waived,

Rulings: Forfhe reasons articulated by the Government, and most particularly
Jor the reasons discussed at pages 13-17, supra, these documents need not be

produced.

NSD Document No. 9: [

NSD Document No. 12 [N
- {/ |
|
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P 1772

NSD Document No, 13: I

NSD Document No. 14 [

NSD Document No. 15: [

The Government argues that these docunionls are subject to the following FOTA

examptlons:

) These documents are clessified in full and
exempt under (b)1). They contain sensitive information about sourcesand .

187




Case 1:15-cv-01954-CM Document 83 Filed 08/08/16 Page 188 of 191
| | P. 18/

I Thcse documents are exempt under (b)(3),

the National Secuxity Act, because they disclose sensitive intelligence sources and

These documents are exempt under (b)(5), the deliberative process

The memoranda present relevant facts, law and policy for the
Assistant Attorney General's consideration, and expressly speak in terms of
recommeondations. In addition, each document, except Document 10, is expressly
marked "Draft," Docurments 9, 13, 14 and 15 cantain wnderlining and/or
handwnritten annotations, and Document 14 includes highlighting. These
memoranda constitute pre~decisional views presented to & higher level
decisionmaker, and their disclosure would chill the fiank cornmunications
necessary for effective governmental decisioamaking.

o I Th:csc documents are exempt under (b)(5), the attorney client
(privilege. Each memorandum contains confidential legal advice from attorneys in
the National Security Dlvision, to their client, the Assistant Attorney General. [JJ

The confidentiality of the documents has been
maintained.

¢ (U) These memoranda contaln picviously ackanowledged facts 1-4, see ACLU'v.
U.S. Dep't of Justice, Clvil No. 12-794, at 5-11. Nevertheless, those facts are
entirely intertwined with material that Is classified and privileged under the
deliberative process and attomney client privileges, for which FOIA excmptions
have not been waived, ‘
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Ruling: For the reasons articulated by the Government, and most particularly for
the reasons discussed at pages 13-17, supra, these documents need nor be produced.

Policy Memoranda (U):

NSD Docyment No. 16: NG S SR

NSD Document No. 17: [
N

" NSD Dacument No. 18:

The Government argues that thess documents ate subject to the following FOIA

exemptions:
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o I T1:csc documents are olassified in full and
1). They contain sensitive information about sources and

- RN T:o:o docuraents ace cxcmpt under (b)(3),
the National Security Act, because they discloge sensitive intalligence sources and

privilege.

Accordingly, eech policy recommendation is
predecisional to the Attornoy General's ultiraate decision. The memoranda present
relevant facts, law and policy for the Assistant Attarnoy General's consideration,
and expressly speak in texms of recommendations. In addition, each document,
except Documents 16-18, is expressly marked "Draft." These memoranda
consWtute pre-decisional views presented to a higher level decisionmaker, end
their disclosure would chill the frank communications necessary for effective
governmental decisianmaking, :

o M Thcsc documents arc exempt under (b)(5), the attorney client
privilege. Each memorandum contains confidential legal advice from attorncys in
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the National Security Division, to their client, the Assistant Attorney General, The
mcmoranda present facts, law, and policy to inform and advise the Assistant
" Attomey General in reaching a deciton an the position of the Nationel Secusity -
Division with respect to the particular policy issue. The confidentiality of the
documents has been maintained. :

¢ (U) These memoranda contain previously acknowledged facts 1-4, see ACLU v,
U.S. Dep't of Justice, Civil No, 12-794, at 5-11, and two cantain acknowledged
fact 5. Nevartheless, those facts are entizely intertwined with material that is
classified and privileged under the deliberative process and attorney client
privileges, far which FOIA exemptions have not been waived.

Rulings: For the reasons articulated by the Government, these documents need
not be produced.

CONCLUSION

Except insofar as is specifically state& in connection with the ruling on a
particular document, the Government's motion for summary judgment is granted and the
ACLU's motion for summary judgmeat is denicd.

This constitutes the decision and oxder of the court.

The Clerk is directed to remove the motions at Docket #32 and #37 from the

Court’s list of open motions.

" Dated; July 21, 2016

ﬂf{@ﬁ‘i(%’%{iao/é | @2&/’ W/k—\

United States District Chief Judge

BY ECF AFTER REDACTION
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