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November 9, 2020

Via ECFE

Hon. George B. Daniels
United States District Judge
United States District Court

for Southern District of New York
500 Pearl St.
New York, NY 10007

Re: Cargian v. Breitling USA, Inc.
Civil Action No.: 15-cv-01084

Your Honor:

Pursuant to the Court’s October 8, 2020 Order amé B6 of the Federal Rules of Civil
Procedure, Defendant Breitling USA, Inc. (“Breigii) renews its Motion for Summary Judgment
to dismiss all of Plaintiff Frederick Cargian’s (dtiff’) remaining claims. For purposes of this
renewed Motion, we assume the Court’s familiariithwthe facts and refer to Breitling’s Local
Rule 56.1 Statement (“Def's 56.1") and the Declarabf Zev Signer (and the exhibits attached
thereto), previously filed with the Court at Dockéts. 44 and 39 respectively.

Breitling employed Plaintiff as a sales represeveatintil it terminated his employment
effective December 31, 2013. Plaintiff, who idées as a gay man, alleges that he was treated
less favorably because of his sexual orientationafation of Title VIl of the Civil Rights Act of
1964 (“Title VII”), the New York State Human Rightsaw (“SHRL”), and the New York City
Human Rights Law (“CHRL”). Plaintiff alleges thbecause of his sexual orientation, Breitling
reassigned some of his sales territory during Bteenlast year of employment with Breitling,
reduced his salary, and ultimately terminated mpleyment.

Plaintiff's claims are meritless. He cannot dentcate a prima facie case of
discrimination, much less demonstrate that Brgtéinegitimate business reasons for its actions
are pretext for discrimination. Indeed, thereimsiy no evidence that Breitling treated Plaintiff
differently or adversely because of his sexualrdagon. Accordingly, the Court should grant
summary judgment to Breitling on all of Plaintifitdaims and dismiss Plaintiff's Complaint.
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Procedural History

Originally, Plaintiff alleged that Breitling diseninated against him on the basis of sex,
sexual orientation, and age in violation of Titld,\Mhe Age Discrimination in Employment Act,
the SHRL, and the CHRL. In 2016, Breitling moved summary judgement on all claims, which
Plaintiff opposed. On September 29, 2016, thisrCgranted Breitling’s motion with respect to
Plaintiff's federal claims and declined to exercssgplemental jurisdiction over Plaintiff's State
and City claims. Plaintiff appealed that deciswith respect to his sex and sexual orientation
discrimination claims, but not with respect to hige discrimination claim.See Cargian v.
Breitling USA, Inc.,Case No. 16-3592, Docket No. Faintiff’'s Appellate Briefat 4 fn. 1 (2d
Cir. Jan. 26, 2017)(“Plaintiff is not appealingrdissal of his ADEA claim.”). As such, Plaintiff's
age discrimination claim has been adjudicated @&itlBng’s favor. See United States v. Quintieri
306 F.3d 1217, 1229 (2d Cir. 2002) (*'[W]here asuis was ripe for review at the time of an initial
appeal but was nonetheless foregone,’ it is consttieaived and the law of the case doctrine bars
the district court on remand and an appellate couat subsequent appeal from reopening such
issues|.]”) (quotindJnited States v. Ben Z2\d42 F.3d 89, 95 (2d Cir. 2001)).

This Court previously held that Plaintiff's sex dignination claim under Title VII failed
for two reasonsSee generallyDocket No. 63. First, at the time, Your Honoldhat Title VII
did not recognize sexual orientation discriminatésna viable claimSee idat 6. Second, Your
Honor held that “Defendant has established thatetli® no admissible evidence sufficient to
allow a trier of fact to find that Defendant disomated against Plaintiff.”ld. at 1. Following
its decision irZarda v. Altitude Expres883 F.3d 100 (2d Cir. 2018), the Second Circwiersed
this Court’s decision that Title VII did not recdge a claim for sexual orientation discrimination.
See Cargian v. Breitling USA, Inc/37 Fed.Appx. 41, 42 (2d Cir. 2018)(Summary Order)
However, the Second Circuit did not reverse Younétts decision that Plaintiff failed to establish
that he was discriminated against by Defendanheiasis of his sex. Instead, the Second Circuit
merely remanded the case back to Your Honor.

The Bostock Decision

On June 15, 2020, the Supreme CourBastock v. Clayton County, Georgie40 S. Ct.
1731 (2020), held that sexual orientation discration is a form of sex discrimination and thus
is prohibited by Title VII. HoweverBostockdoes not significantly alter the analysis settfant
Breitling’s initial Motion for Summary Judgment niorthe prior decision that Your Honor issued
in granting said Motion. Indee@®ostockonly held that sexual orientation was a form of se
discrimination protected by Title VII.Id. at 1737. It did not change the manner in wholhrts
are to analyze Title VII claims, nor did it altdret burdens necessary for a party to prevail on
summary judgment. In essence, it only added “deotientation” to the characteristics protected
by Title VII. 1d. at 1754.
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In its initial Motion for Summary Judgment, Breitdj thoroughly explained why Plaintiff's
claim for sexual orientation discrimination was clusory speculation. In fact, this Court already
held that “Plaintiff has failed to show that he feudd an adverse employment action under
circumstances giving rise to an inference of intexal discrimination based upon Plaintiff's
membership in a protected class.” Docket No. @laNothing inBostockalters this conclusion.
Accordingly, Breitling’s renewed Motion for Summalydgment should be granted.

Plaintiff's Sexual Orientation Claim Is Without Mer it

To state grima faciecase of discrimination under Title VII, the SHRind the CHRL, a
plaintiff must allege that he suffered an advenmspleyment action under circumstances giving
rise to an inference of intentional discriminatlmased upon plaintiff’'s membership in a protected
class. See McDonnell Douglas Corp. v. Gre&il U.S. 792 (1973Btern v. Trs. of Columbia
Univ., 131 F.3d 305, 311-12 (2d Cir. 199Fprrest v. Jewish Guild for the Blin@ N.Y.3d 295,
311 (2004) (noting that courts should useNte®onnell Douglagramework for analyzing claims
under the SHLR)Bennett v Health Mgt. Sys., InB2 A.D.3d 29, 45 (1st Dep’'t 2011) (noting that
courts should use tHdcDonnell Dougladramework for analyzing claims under the CHRLIf
a plaintiff meetsthis burden,thenthe burdenshifts to the defendanto showthat any adverse
employmentactionwastakenfor legitimate,non-discriminatoryeasons.See St. Mary’s Honor
Ctr. v. Hicks,509 U.S. 502, 507 (1993)Once the defendantproducessuch evidence,“the
presumptiorraisedby the prima faciecaseis rebutted,anddropsfrom thecase.” Id. at511. At
that point, “the governingstandards simply whetherthe evidencetakenasawhole, is sufficient
to supporta reasonablenferencethat prohibited discriminationoccurred.” See James v. N.Y.
Racing Ass'n233F.3d149,156(2d Cir. 2000).

Here, Plaintiff fails to statearima faciecase of sexual orientation discrimination because
he cannot demonstrate that any actions taken wgard to his employment were based upon his
sexual orientation. Furthermore, Plaintiff is uleatb demonstrate that Breitling’s legitimate
business reasons are mere pretext for discrimimati&ccordingly, Plaintiffs sexual orientation
discrimination claims should be dismissed.

YIn its remand Order, the Second Circuit did ntarahis conclusion. Rather, the Second Circuitatyestated that

“the district court should have an opportunity tmsider in the first instance whether Cargian’snetacan survive a

motion for summary judgement aftéardaaltered th[e] legal landscape. . . . [W]e expresspinion as to the proper
resolution of Cargian’s Title VIl and state lawiohs[.]” Cargian 737 Fed.Appx. at 42.

2While claims under the CHRL follow the burden-gihi McDonnel Douglagramework, the CHLR “mandates that
courts be sensitive to the distinctive languagep@ses, and method of analysis required by the [GH&quiring an
analysis more stringent than that called for urwiéh Title VII or the [SHRL],” Williams v. New York City Hous.
Auth.,61 A.D.3d 62, 65-66 (1st Dep’'t 200%ee alsdMihalik v. Credit Agricole Cheuvreux N. Am., In¢15 F.3d
102, 109 (2d Cir. 2013) (directing Courts to unaketa separate and independent analysis of CHRhg)la
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A. Plaintiff Cannot Establish A Prima Facie Case Of Discrimination

An adverse employment action is a “materially adgethange in the terms and conditions
of employment,” something “more disruptive than ereninconvenience or an alteration of job
responsibilities” such as a termination of emplogime demotion evidenced by a decrease in
wage or salary, a less distinguished title, a nadtévss of benefits, significantly diminished
material responsibilities, or other indices thagimibe unique to a particular situatioalabya
v. N.Y. City Bd. of Educ202 F.3d 636, 640 (2d Cir. 2000). “[A] plaintgfsubjective feelings
cannot be used to determine whether an employnatioinas ‘adverse’.” See Islamic Soc'y of
Fire Dep't Pers. v. City of New YorRQ5 F. Supp. 2d 75, 84 (E.D.N.Y. 2002). Therefbexe,
the only conceivable adverse employment actionseriddy Breitling against Plaintiff are: (1)
Breitling’s reduction of Plaintiff's salary at tlend of 2012/beginning of 2013 after a portion of
Plaintiffs sales territory was reassigned to Isa&chafrath, the newly promoted sales
representative; and (2) Breitling’s terminatiorRidintiff's employment in December 2013.

Notwithstanding the fact that Plaintiff is a memloéiprotected classes and that Breitling
took these two adverse employment actions against Plaintiff cannot demonstrate a causal
connection between his sexual orientation, andativerse employment actions he suffered.
Indeed, Plaintiff offers nothing but conclusory apculative assertions that his salary reduction
and ultimate termination must have been based dponminatory reasons, which is insufficient
to defeat summary judgment. As such, Plaintiftesns should be dismissed and the renewed
motion granted.See Ochei v. All Care / Onward Healthcaik®o. 07 Civ. 0968, 2009 U.S. Dist.
LEXIS 28993 at *29 (S.D.N.Y. 2009) (Plaintiff's “snpported speculation” that he suffered
sexual orientation discrimination is wholly insefént to meet hiprima facieburden.).

Plaintiff alleges no direct evidence of discrimioat nor is there any evidence in the form
of remarks or actions showing animosity towardsniifis sexual orientation. Plaintiff himself
admits that the decision maker with regard to &isnination, Thierry Prissert, made absolutely
no comments regarding his sexual orientati&eeDef's 56.1 at { 148. In the absence of any
such evidence (or anything else), Plaintiff caresitiblish that Breitling’s actions were motivated
by discrimination. See Paulose v. New York City Department of Educdilo. 05-9353, 2007
U.S. Dist. LEXIS 34146, at *29-30 (S.D.N.Y. 2007).

Instead, Plaintiff relies essentially on conclusaliggations that he was treated differently
based upon the fact that he is g&®ge, e.gExhibit A, at T 28, When asked at his deposition how
he was discriminated against on the basis of kisad®rientation, Plaintiff testified that he wag n
invited to all events and trips that others weeg thnattainable sales goals set, was excluded from

3 See Docket No. 44.
4 All “Exhibits” refer to the Exhibits to the Declation of Zev Signer, Docket No. 39.
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sports conversations, was not invited to Mr. Prigs@partment, and was ultimately terminated.
SeePlaintiff's Dep., Exhibit D, at 270:19-271:4, 218:-277:12. Such allegations are wholly
conclusory in nature, Plaintiff cites no specificdrect evidence that these actions had anytlung t
do with his sexual orientationSee Moccio v. Cornell Universit$89 F. Supp. 2d 539, 528
(S.D.N.Y. 2012) (observing that conclusory allegasi are not enough to support an inference of
discrimination)?

Plaintiff asserts that as evidence of discrimingi@mimus toward him on the basis of his
sexual orientation, Mr. Prissert assigned him @rala room with Annie Sommer, a female sales
representative, at an annual Breitling sales triBasel, Switzerland SeeExhibit A, at § 29(d).
However, this allegation is not evidence of anydmination against Plaintiff becausé of the
sales representatives needed to share rooms @witeerland trips.SeeAnderson Decl. at § 30.
Furthermore, Plaintiff and Mr. Sommer had volunyacthosen to share rooms on some occasions,
and Plaintiff stated in an email that he and ManBer had been sharing rooms for yeatee
Def's 56.1 at 11 141, 146. Therefore, even ifrRifliand Ms. Sommer were assigned to share
rooms on the Switzerland trip, this is not evideotsexual orientation discriminatioi®eeDocket
No. 63 at 8.

Simply put, Plaintiff has not presented evidencghow that any of the alleged actions taken
by Breitling were motivated by discriminatory anisauSee Golden Pac. Bancorp v. FDIEZ5
F.3d 196, 200 (2d Cir. 2004) (“The non-moving parigy not rely on mere conclusory allegations
nor speculation, but instead must offer some haidkace showing that its version of the events is
not wholly fanciful”) (quotingD’Amico v. City of N.Y.132 F.3d 145, 149 (2d Cir. 1998)).
Accordingly, Plaintiff's claims of sexual orientati discrimination must fail as a matter of faw

B. Breitling Articulated Legitimate, Non-Discriminatory Reasons For Its Actions

In addition, Plaintiff's sexual orientation disctimation claims fail because Breitling has
articulated legitimate, non-discriminatory reasdms the adverse actions taken with regard to

5 Although not stated at his deposition, Plaintiffanclaims that Breitling’s marketing materials eade sexual
orientation discriminationSeeDocket No. 44 at 21-23. However, this Court Hesaaly held that “Plaintiff has failed
to show how Breitling’s marketing materials areaimy way relevant to the employment actions taketinasg him.”
Docket No. 63 at 8.

6 This Court has already held that frequent convierss about sports, sharing a room with Ms. Somraed, not
attending events do not give rise to an inferericksarimination. SeeDocket No. 63 at 8-9.

" The Declaration of Charles Anderson is attachatédeclaration of Zev Signer as Exhibit “C3eeDocket No.
39.

8 Again, even under the higher CHRL standard, Rffinallegations of sexual orientation are all carsory and he
cannot establish that sexual orientation discritmaplayed any role at all in Breitling’s decisitmterminate him
or reduce his salary.
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Plaintiff. Breitling’s burden in this regard is mimal. See Bickerstaff v. Vassar Coll96 F.3d
435, 446 (2d Cir. 1999).

Breitling articulated its legitimate and non-discmatory reasons for Plaintiff's
termination in December 2013. First, Mr. Prissedde the decision to terminate Plaintiff's
employment because Plaintiffs sales results in reigion were poor and had been below
expectations for 3 straight yearSeePrissert Decl. at § 49.n 2011, Mr. Prissert’s first full year
working as President of Breitling, Plaintiff wassiaout of the seven sales representatives with
regard to his salesSeeDef's 56.1 at 1 99-103. In 2012, Plaintiff wgsm last out of the seven
sales representatives with regard to his safeeDef's 56.1 at {1 109-113. In 2013, Plaintiff's
last year with Breitling, he was tied for secondast out of the seven sales representative with
regard sales goalsSeeDef's 56.1 at I 120.

Second, Mr. Prissert decided to terminate Plalatémployment because he consistently
exhibited negative attitude toward management aavbrk. Examples of this negative attitude
include: (i) some of his sales accounts/customavinly expressed to Breitling management that
Plaintiff was bitter and unhappy with Breitlingj) (Plaintiff publicly exclaimed in front of the
other sales representatives that he would only W@t 5”; (iii) Plaintiff regularly resisted any
kind of constructive criticism and expressed thatkmew how to do his job and needed no
guidance (despite declining sales numbers); (i@inBff failed to consistently visit all of his
accounts; (v) Plaintiff wrote in a self-evaluatithrat he would better be suited as President of the
Company; and (vi) Plaintiff resisted using new soahd methodology Breitling required him to
use. SeePrissert Decl. at 49 and Anderson Decl. at  41.

Breitling has also articulated its legitimate besis reasons for having reduced Plaintiff's
territory (and consequently his base salary) atetig of 2012/beginning of 2013, and having
promoted Mr. Schafrath to sales representative. Fvissert decided to split and reduce Plaintiff's
and Ms. Sommer’s territory respectively becausehaesales representative had performed well
in 2012, and Mr. Prissert determined that reduchmegr territory for 2013 would give them a
chance to succeed on a smaller territ@gePrissert Decl. at 1 35. Since he reduced theitdey,

Mr. Prissert determined that Breitling needed td ad additional sales representative to cover the
accounts that he was removing from Plaintiff's &&l Sommer’s territory.SeePrissert Decl. at

1 38. Therefore, Mr. Prissert made the decisiopromote Mr. Schafrath to sales representative
to cover the territories that had previously beawised by Ms. Sommer and PlaintifbeePrissert
Decl. at  40. Along with the reduction of ternt@and responsibility, Breitling determined that
Plaintiffs and Ms. Sommer’s salaries should beucstl because they would be covering
significantly less territory than they had the ybafore. SeePrissert Decl. at  36. There is no

® The Declaration of Theirry Prissert is attachetht®Declaration of Zev Singer as Exhibit “B&eeDocket No.
39.
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evidence whatsoever that these decisions had agytihido with Plaintiff's sexual orientation and
Plaintiff cannot point to any evidence to the cantr

Accordingly, all decisions regarding Plaintiff wetigken for legitimate business reasons
and therefore summary judgment should be grant&udmling.

C. Plaintiff Cannot Establish Pretext

After articulating their legitimate non-discrimimmay reasons, a defendant will be entitled
to summary judgment unless the plaintiff can padiot evidence supporting a finding of
discrimination.SeeJames,233 F.3d at 154. For a plaintiff to show that efedddant’s non-
discriminatory reasons are pretextual, he must shtioeth that the reason was false, and that
discrimination was the real reasonGallo v. Prudential Residential Servs., L.P2 F.3d 1219,
1225 (2d Cir. 1994) (quotingt. Mary’s Honor Ctr.509 U.S. at 515).

Plaintiff's subjective disagreement with the demmsto terminate him and the basis upon
which that decision was made is insufficient tomupa claim of discrimination or to sustain his
burden to show pretext. Indeed, a plaintiff isuieed to prove discrimination, not to simply proaid
a difference of opinion.See Byrnie v. Town of Cromwell Bd. of Ed@d.3 F.3d 93, 103 (2d Cir.
2001). “Where an employer’'s explanation, offeradciear and specific terms, ‘is reasonably
attributable to an honest even thougdutially subjective evaluation of. . .qualifications, no
inference of discrimination can be drawnld. at 105 (quoting-ieberman v. Gant630 F.2d
60, 67 (2d Cir. 1980)) (emphasis added).

Any claim Plaintiff may make that his sales perfanoe and attitude were in fact up to par
are the epitome of his own subjective disagreematht Breitling’s business decisions. Wholly
undermining Plaintiff's claim of pretext and tha fwvas not terminated for the legitimate business
reasons proffered by Breitling is the fact thatdarextended period of time, Plaintiff's supervssor
at Breitling, including Mr. Anderson and Mr. Prissewere giving him explicit and specific
feedback (and direct and clear criticism) regardirggjob performanceséeExhibits M through
W), and actually werencouraging him tamprovehis performance and to succeedeBxhibits
N, P, S, T, V, and W). In addition, Plaintiff adted that he did not always surpass or achieve his
sales goals at BreitlingseeDef's 56.1 at  66. He also admitted that helestyureceived feedback
and criticism from Mr. Anderson and Mr. Prisserbabhis schedule and performance, and even
had received similar criticism from the prior Pdesiat of Breitling, Ms. Bodman, who he is not
alleging discriminated against hingeeDef's 56.1 at 1 67-68gee alsand Exhibit L.

To the extent Plaintiff alleges that his sales gaaR011 were set “unfairly high,” any such
assertion would still fail to demonstrate preteRtaintiff's sales goals for 2011 were ultimatedy s
by Ms. Bodman, who Plaintiff admitted did not distinate against him, and not Mr. Prissefee
Def's 56.1 at 1 97.
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With regard to Plaintiffs 2012 sales goals, ast pafr the process in setting sales
representatives’ sales goals, each representatuddvgubmit their own calculation of what their
proposed goals for the upcoming year should ®ecDef's 56.1 at  38. On December 20, 2011,
Plaintiff himself submitted a proposed sales gda$16,475,000SeeDef's 56.1 at | 104 and
Exhibit EE. Subsequently, his goal for 2012 was Ise Mr. Prissert and Mr. Anderson at
$16,500,000, nearly thexact amount Plaintiff had suggestedSee Defs 56.1 at § 105.
Furthermore, in July 2012, Mr. Prissert decideaaducePlaintiff's sales goal by $1.1 million,
down to $15,400,00, which wésssthan the amount Plaintiff had originally suggest8eéeDef's
56.1 at T 107see alsdExhibit FF.  Such facts completely undercut alayne for pretext or that
Plaintiff's 2012 goals were set unfairly high in @ffort to have him fail.

Given the evidence in the record, and in viewing fédcts in the light most favorable to
Plaintiff, it is clear that Plaintiff cannot meeasiburden and that no rational trier of fact cdfuridl
that the legitimate business reasons proffered fgytlBig for Plaintiff's termination are pretext
for discrimination. Accordingly, Breitling’s reneadl motion should be granted and Plaintiff's
sexual orientation discrimination claim dismissed.

* * *

Plaintiff cannot demonstrate that Breitling disanated against him on the basis of his
sexual orientation because his allegations are Ilwlwoinclusory and speculative, lacking any
specific causal connection between any discriminyaanimus and any adverse action. Breitling
has proffered legitimate business reasons for #fantermination, including his poor sales
performance and negative attitude, and Plaintifinod show that such reasons are a pretext for
discrimination. Accordingly, Breitling respectfullrequests that the Court grant Breitling’s
renewed motion for summary judgment, dismissingnBféis complaint in its entirety, with
prejudice, and awarding Breitling such other amthier relief as the Court deems just and proper.

Respectfully submitted,
FOX ROTHSCHILD LLP
/sl Glenn S. Grindlinger

James Lemonedes
Glenn S. Grindlinger

cc: All counsel of record via ECF
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