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U.S. Department of Justice

Civil Division

May 9, 2019

The Honorable David T. Schultz
United States Magistrate Judge
United States District Court

9E U.S. Courthouse

300 South Fourth Street

Minneapolis, MN 55415
Schultz_chambers@mnd.uscourts.gov

Re: Wilwal v. Nielsen, 17-cv-2835 (DWF/DTS)

Dear Judge Schultz,

On March 12, 2019, the parties in the above-captioned case appeared before the Court
and agreed to participate in a settlement conference. On March 18, 2019, the Court issued an
Order for Settlement Conference, setting the date and terms for the conference. ECF No. 83.

The parties have conferred and submit this joint letter to seek clarification of the terms and
procedure for the conference, which is scheduled for May 23, 2019. We submit this letter well in
advance of the conference, in case adjustments must be made.

A. Bifurcation of Settlement Negotiations

In their Complaint, Plaintiffs have requested both equitable and monetary relief. The
parties have consulted and agree that equitable relief will be negotiated prior to the settlement

conference.! Because any terms of equitable relief require pre-approval by multiple government

1 The parties have been negotiating equitable relief. On April 26, 2019, the government provided
Plaintiffs with its proposal concerning equitable relief. Plaintiffs are still considering the
government’s proposal.
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agencies, the parties agree that it is best not to address equitable relief at the conference on May
23. Accordingly, with the Court’s permission, only monetary damages will be negotiated at the
conference.

B. Attendance at the Conference

The Court’s March 18 Order states, “Each party must attend through a person who has
plenary authority to change that party’s settlement posture during the course of the conference. If
the party representative has a limit, or “‘cap’ on his or her authority, this requirement is not
satisfied.”

In the Department of Justice, the only persons who do not have a limit on his or her
authority to settle a case are the Attorney General, the Deputy Attorney General, and the
Associate Attorney General. 28 C.F.R. § 0.161. Applicable to this case, the Federal Tort Claims
Act Section’s Branch Director and the Federal Programs Branch Director each have the authority
to settle claims under their auspices for $1 million or less, subject to certain limitations. See
Appendix to Subpart Y immediately following 28 C.F.R. § 0.172. Because the amount at issue
in this case is less than $1 million?, these Directors have authority to settle the monetary aspect
of this case.

The parties have agreed, subject to the Court’s concurrence, that the Directors will not
attend the Settlement Conference, but will be available by telephone for discussion, if necessary.
In advance of the conference, both Directors will be thoroughly briefed on the issues in the case,

and will convey their settlement recommendations to the Justice Department attorneys who will

2 The administrative claims filed in this case total $900,000. Claims filed under the
Federal Tort Claims Act, which are the only claims in this case subject to monetary damages, are
limited to the amount of the claim presented to the federal agency. 28 U.S.C. § 2675(b). In
addition, under the Equal Access to Justice Act, attorney fees are capped at $125 per hour absent
“special factor[s].” 28 U.S.C. § 2412(d)(2)(A).
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be present. This is a process that is frequently used at settlement conferences, and the parties
believe it will not impede settlement negotiations.

Subject to the Court’s concurrence, because the agencies involved in this litigation do not
have authority to settle monetary claims in litigation, agency counsel will not be present at the

conference. The Justice Department attorneys will confer with agency counsel in advance of the

conference.

Thank you for your attention to these matters.

/s/ Hugh Handeyside

Hugh Handeyside (pro hac vice)
Hina Shamsi (pro hac vice)
American Civil Liberties Union
Foundation

125 Broad Street, 18th Floor
New York, NY 10004

(212) 549-2500 (phone)

(212) 549-2583 (facsimile)
hhandeyside@aclu.org
hshamsi@aclu.org

Teresa Nelson (No. 269736)
John Gordon (No. 363237)

lan Bratlie (No. 319454)
American Civil Liberties Union
Foundation of

Minnesota

2300 Myrtle Avenue, Suite 180
Saint Paul, MN 55114

(651) 645-4097 (phone)

(651) 647-5948 (facsimile)
tnelson@aclu-mn.org
jgordon@aclu-mn.org
ibratlie@aclu-mn.org

Randall Tietjen (No. 214474)
Amira A. ElShareif (No. 0395348)

ERICA H. MACDONALD
United States Attorney

ERIN M. SECORD

Asst. United States Attorney
Attorney ID Number 0391789
600 U.S. Courthouse

300 South Fourth Street
Minneapolis, MN 55415
(612) 664-5600
Erin.Secord@usdoj.gov

JOSEPH H. HUNT
Assistant Attorney General,
Civil Division

JOHN R. TYLER
Assistant Branch Director

/sl _Michael Drezner
MICHAEL DREZNER

Trial Attorney

U.S. Department of Justice
Civil Division,

Federal Programs Branch
VA Bar No. 83836

Tel: (202) 514-4505
michael.l.drezner@usdoj.gov
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Sarah E. Friedricks (No. 0397466)

Robins Kaplan LLP /s/ Jocelyn Krieger

800 LaSalle Avenue Jocelyn Krieger

Suite 2800 Trial Attorney

Minneapolis, MN 55402 U.S. Department of Justice
(612) 349-8500 Civil Division, Torts Branch
RTietien@RobinsKaplan.com NJ Bar No.: 065962013
AEIShareif@RobinsKaplan.com Tel: (202) 616-1679
SFriedricks@RobinsKaplan.com jocelyn.krieger@usdoj.gov

Counsel for Plaintiffs Attorneys for Defendants
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