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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
X

THE NEW YORK TIMES COMPANY, et al.,
Plaintiffs,
v. ' 11 Civ. 9336 (CM)

U.S. DEPARTMENT OF JUSTICE, et al.,

Defendants.
X
AMERICAN CIVIL LIBERTIES UNION et al.,
Plaintiffs,
V.
U.S. DEPARTMENT OF JU STICE, et al., 12 Civ. 794 (CM)
Defendants. ECF CASE

X

DECLARATION OF JOHN E. BIES

I, John E. Bies, deélare as follows:

1. | I am a Deputy Assistant Attorney General in the Office of Legal Counsel
(“OLC”) of the United States Department of Justice (the “Department”). My responsibilities
include the supervision of OLC’s responses to requests it receives under the Freedom of
Information Act (“FOIA”), 5 U.S.C. § 552. I submit this declaration in support of the
Government’s Motion for Summary Judgment in these consolidated proceedings. These
statements are based on my personal knowledge, on information provided to me by OLC

attorneys and staff working under my direction, and on information provided to me by others

1
JA279
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within the Executive Branch of the Government. Ihave also provided a classified declaration ex

parte and under seal with additional information for the Court.

OLC’S RESPONSIBILITIES

2. The principal function of OLC is to assist the Attorney General in his role as legal

adviser to the President of the United Sta‘tes and to departments and agencies of the Executive

Branch. OLC provides advice and prepares opinions addressing a wide range of legal questions

involving the operations of the Executive Branch. OLC does not purport to make policy

decisions, and in fact lacks authority to make such decisions. OLC’s legal advice and analysis

may inform the decision-making of Executive Branch officials on matters of policy, but OLC’s

legal advice is not itself dispositive as to any policy adopted.
3. Although OLC publishes some opinions and makes discretionary releases of

| others, OLC legal advice is generally kept confidential. One important reason OLC legal advice

often needs to stay confidential is that it is part of a larger deliberative process—a process that

. itself requires confidentiality to be effective. If government agencies and OLC had to conduct

deliberations with knowledge that their deliberations were open to public view, such discussions

would naturally be chilled or inhibited, and the efficiency of government policy making would

suffer as a result. 1
4. These deliberative confidentiality concerns apply with particular force to OLC |

advice because of OLC’s role in the decision-making process: OLC is often asked to provide

advice aﬁd analysis with respect to very difficult and unsettled issues of law. Frequently, such

issues arise in connection with highly complex and sensitive activities of the Executive Branch

on matters that can be quite controversial. So that Executive Branch officials may continue to

request, receive, and rely on candid legal advice from OLC on such sensitive matters, it is

JA280
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essential that OLC legal advice provided in the context of internal deliberations not be inhibited
by concerns about public disclosure.

5. The foregoing considerations regarding the need for confidential Executive
Branch deliberations are particularly compelling in the context of the provision of legal advice,
given the nature of the attorney-client relationship. There is a special relationship of trust
between a client and an attorney when the one seeks and the other provides independent legal
advice. When the advice is provided in confidence, it is protected from compelled disclosure.
As the Supreme Court has observed, “[t]he attorney-client privilege is the oldest of the privileges
for confidential communications known to the common law. Its purpose is to encourage full and
frank communication between attorneys and their clients and thereby promote broader public
interests in the observance of law and administration of justice.” Upjohn Co. v. United States,
449 U.S. 383, 389 (1981). It is critical to protect this relationship of trust in the governmental
context, to ensure such full and frank communication between governmental attorneys and their
clients, and thereby promote such broader public interests in the government’s observance of law
and tﬁe administration of justice. The free and candid flow of information between agency

“decision-makers and their outside legal advisers depends on the decision-makers’ confidence that
such advice will remain confidential. Moreover, disclosure of legal advice may often reveal
confidential communications from agency clients made for the purposes of securing advice.

6. When requested to provide counsel on the law, OLC attorneys stand in a special
relationship of trust with their agency clients. Just as disclosure of client confidences in the
course of seeking legal advice would seriously disrupt the relationship of trust so critical when
attorneys formulate legal advice to their clients, disclosure of the advice itself would be equally

disruptive to that trust. Thus, the need to protect the relationship of trust between OLC and the

JA281
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client seeking its legal advice provides an additional reason OLC legal advice often needs to stay
| confidential.

7. The interests protected by the deliberative process and attorney-client privileges
continue to apply fully to confidential OLC legal advice in circumstances where the Executive
Branch- or one of its departments or agencies elects, in the interest of transparency, to explain
publicly the Executive Branch’s understanding of the legal basis for current or contemplated
Executive Branch conduct. There is a fundamental distinction between an explanation of the
rationale and basis for a decision, which would not be privileged, and advice received prior to
making a decision, which is privileged. Thus, there is no disclosure of privileged legal advice,
and therefore no waiver of attorney-client privilege, when, as part of explaining the rationale for
its actions or policies, the Executive Branch explains its understanding of their legal basis
without reference to any confidential legal advice that Executive Branch decisionmakers may
have received before deciding to take the action or adopt the policy. Likewise, confidential
‘advice does not lose the protection of the deliberative process privilege simply because the
Executive Branch explains the basis or rationale for its actions or policies without referring to
that advice; rather, confidential deliberative advice loses this protection only through adoption,
i.e., if the advice is expressly adopted as part of the explanation of the rationale for the decision.
I strongly believe that if merely explaining publicly the legal basis for Executive Branch conduct
were understood to remove the protection of the deliberative process and attorney-client
privileges from the confidential legal advice provided as part of the Executive Branch’s internal
deliber_ations, it would substantially harm the ability of Executive Branch decisionmakers to

request, receive, and rely upon full and frank legal advice from government lawyers as part of

JA282
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the decisionmaking process, and it would also harm the public by discouraging the Executive
Branch from explaining its understanding of the legal basis for its actions publicly in the future.
PLAINTIFFS’ FOIA REQUESTS
The New York Times’ FOIA Requests

8. On June 24, 2010, OLC received a request dated June 11, 2010 from New York
Times reporter Scott Shane. See Ex. A, attached (the “Shane Request™). The Shane Request
sought “copies of all Office of Legal Counsel opinions or memoranda since 2001 that address the
legal status of targeted killing . . . of people suspected of ties to Al Qaeda or other terrorist
groups by employees or contractors of the United States government.” The Shane Request
specifically encompassed “legal advice . . . to the military [or] the Central Intelligence Agency.”

9. By letter dated October 27, 2011, OLC Special Counsel Paul Colborn responded
to the Shane Request on behalf of OLC. See Ex. B, attached. Insofar as the Shane Request
peﬁains to the Department of Defense, OLC responded that it had searched its files and
processed responsive records, and was withholding all such records pursuant to Exemptions One,
Three, and Five. OLC further responded that, insofar as the Shane Request pertains to any other
agencies of the United States Government, pursuant to FOIA Exemptions One, Three, and Five,
OLC neither confirmed nor denied the existence of the documents described in the request.

10.  On October 7, 2011, OLC received a request dated the same day from New York
Times reporter Charlie Savage, seeking “a copy of all Office of Legal Counsel memorandums
analyzing the circumstances under which it would be lawful for United States armed forces or
intelligence community assets to target for killing a United States citizen who 1s deemed to be a
terrorist.” See Ex. C, attached (the “Savage Request”). Mr. Savage asserted in his request that

“this matter is of pressing public interest because of the recent death in Yemen of Anwar Al-

JA283
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Awlaki, a United States citizen who has been accused of being an ‘operational’ terrorist with the
group Al Qaeda in the Arabian Peninsula.”

11. By letter dated October 27, 2011, Mr. Colborn responded to the Savage Request
on behalf of OLC. See Ex. D, attached. Interpreting the request as seeking OLC opinions
pertaining to al-Aulaqi, OLC neither confirmed nor denied the existence of such documents,
bursua.nt to FOIA Exemptions One, Three, and Five.

122 On Novémber 4,2011, the New York Times Company (“the New York Times™)
filed an appeal of OLC’s decision with the Department of Justice’s Office of Information Policy
(“OIP”) on behalf of Messrs. Shane and Savage.

13.  OnDecember 20, 2011, before OIP had ruled on the New York Times’
administrative appeal, the New York Times and its reporters filed this lawsuit.

The ACLU FOIA Request

14. On October 24,2011, OLC received a FOIA request dated October 19, 2011,
from Nathan Freed Wessler on behalf of the American Civil Liberties Union Foundation
(together with the American Civil Liberties Union, hereinafter the “ACLU”), requesting all
records “pertaining to the legal basis in domestic, foreign, and international law upon which U.S.
citizens can be subjected to targeted killings” and “the process by which U.S. citizens can be
designated for targeted killings, including who is authorized to make such determinations and
what evidence is needed to support them,” as well as a variety of records relating to three
individuals alleged to have been targeted, Anwar al-Aulaqi, Samir Kahn, and Adbulrahman
al-Aulaqi. See Ex. E, at 5-6 (ACLU FOIA Request (October 19, 2011)).

15. By letter dated November 14, 2011, Mr. Colborn responded to Mr. Wessler on

behalf of OLC, interpreting the request as seeking OLC opinions pertaining to those three
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individuals and informing him that, pursuant to FOIA Exemptions One, Three, and Five, OLC
“neither confirms nor denies the existence of the documents described in your request” because
“the very fact of the existence or nonexistence of such documents is itself classified, protected |
from disclosure by statute, and privileged.” See Ex. F (OLC Response (November 14, 2011)).
Mr. Colborn also informed Mr. Wessler that he had the right to appeal OLC’s processing of the
request to OIP. On December 6, 2011, the ACLU filed an appeal of OLC’s decision with OIP.

16.  On February 29, 2012, before OIP had ruled on the ACLU’s administrative
appeal, the ACLU filed this lawsuit. |

17. By letter dated April 3, 2012, Eric A. O. Ruzicka, counsel to the ACLU, informed
Sarah Normand, an Assistant United States Attorney for the Southern District of New York who
'represents the government in this matter, that the ACLU “agrees to exclude from the first
~ category of its request all draft legal analyses,” but that the ACLU did not agree “to exclude
internal commuﬁications, including e-mails.” See Ex. G (ACLU Letter (April 3, 2012)).

OLC’S SEARCH

18.  There are a number of locations where OLC’s substantive records are stored.
OLC’s unclassified substantive records may be located in the paper files of individual OLC
employees or stored electronically in two types of electronic systems: a shared central storage
system for the office’s final unclassified work product and the computer accounts of individual
employees. The central storage system consists of documents in their original file format (e.g.,
Micrésoft Office, WordPerfect, PDF) collected in folders, which are organized by date, on a
shared network drive on the Department of Justice electronic file server. It is OLC’s practice to
save all final unclassified work product to this central storage system; accordingly, if OLC has

provided any unclassified written advice or has memorialized any unclassified oral advice in

JA285
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writing, that advice should be accessible through this system. OLC uses a sophisticated search
engine, called Isys Search Software (“Isys”), to perform keyword searches of this collection of
final work product files. Isys searches the full text of documents (including PDF files) within
this collection of final work product, as opposed to searching only document titles or e-mail
subject lines.

19.  In addition, OLC may have classified substantive records that could be responsive
to a FOIA request. Paper files containing classified documents must be stored either in
individual safes or in OLC’s Sensitive Compartmented Information Facility (“SCIF”). These
~ paper files include classified records that are not part of any individual custodian’s files but

rather are maintained as a part of the Ofﬁce’s.récords regarding final classified legal advice that
has been provided by OLC. Electronic classified records might also be stored in a secure
computer system, in which records might be located in the accounts of individual users, in shared
folders, or in the classified email accounts of individual users.

The Search for Documents Responsive to the New York Times’ FOIA Requests

| 20.  InOctober 2011, an OLC attorney initiated a search for records responsive to the

Shane and Savage requests, including any final legal advice provided by OLC with respect to the
subjects of these requests located either in the Isys database or in secure locations identified by a
senior career OLC attorney as locations that possibly could contain potentially responsive
records. All such locations identified were searched.

21.  Insofar as the Shane request pertains to the Department of Defense (“DoD”),
OLC’s search identified one responsive document. This document is also responsive to the

Savage request. The document is exempt from disclosure pursuant to FOIA Exemptions One,
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Three, and Five, 5 U.S.C. § 55.2(b)(1), (3), and (5), because it is classified, protected from
disclosure by statute, and protected by the deliberative process and attorney-client privileges.
22.  With respect to documents responsive to the Shane or Savage requests that relate
 to the activity of any agencies of the United States Government other than the Department of
Defense, OLC has not acknowledged the existence or nonexistence of any additional responsive
documents. I understand that J ohn Bennett of the Central Intelligence Agency (“CIA”) will file a
declaration with the Court in support of the position that the existence or nonexistence of
documents responsive to these requests relating to the activities of the CIA is exempt from
disclosure under FOIA.
The Search for Documents Responsive to the ACLU’s FOIA Request

23.  In October or early November 2011, an OLC attorney initiated a search for

records responsive to the ACLU’s request, including any final legal advice provided by OLC

- with respect to the subjects of these requests located either in the Isys database or in secure
locations identified by a senior career OLC attorney as locations that possibly could contain
potentially responsive records. All such locations identified were searched.

24.  In April 2012, a paralegal employed at OLC used Isys to perform additional
keyword searches of OLC’s.central storage system of all unclassified, final OLC advice. The
keyword terms used in those searches are listed in Exhibit H, attached hereto. In performing

- these searches, the paralegal ran a separate search with each of the listed terms or phrases,
without connectors joining the separate terms or phrases. OLC’s paralegals use Isys on a regular
basis and are experienced in running searches such as the ones conducted here.

25. OLCisa very small component of the Department of Justice, employing

approximately twenty to twenty-five attorneys at any one time. In consultation with OLC
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attorneys likely to be familiar with the assignment of OLC attorneys on national security matters,
" OLC identified four current and four former attorneys as individual custodians who might
potentially have records responsive to the ACLU’s request."

26.  With each of the four current employees identified as potentia.l custodians of
responsive records, an OLC attorney discussed locations where potentially responsive documents
might be located, and the paper files of each attorney were searched for potentially responsive
documents. Where the current employee indicated specific locations in his or her electronic or e-
mail files where potentially responsive materiais might be found, those locations were also
searched for potentially responsive documents. In addition, an OLC attorney discussed with
each of the identified custodians who are current employees if there were secure locations in
individual safes or in the SCIF that should be searched for potentially responsive classified
records, and any locations so identified were also searched for potentially responsive documents.
An OLC paralegal also reviewed any individual paper files left by the four departed custodians
for potentially responsive documents.

27.  An OLC attorney or paralegal also conducted keyword searches of the e-mails of
the four current employees identified as potential custodians. The same keyword searches were
also conducted for the departed user e-mail accounts of the four identified employees who were
no longer employed at OLC at the time of the searches. The keyword terms used in these
searches are listed in Exhibit H, attached hereto. Using the identified search terms with no
connectors, the paralegals used the Microsoft Outlook program to search the e-mail files of the
identified custodians. These searches included both the custodian’s unclassified e-mail account

- well as any classified e-mail accounts the custodian had.

! A fifth employee identified as potentially having responsive records, an attorney adviser, was on maternity leave
at the time of the search. That attorney indicated that any potentially responsive records in her files would almost
certainly be duplicates of materials in the possession of the custodians who were searched. '

10
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28.  The searches identified 62 documents as responsive to the ACLU’s request that
are not classified or specifically protected from disclosure under FOIA by statute. Two of those .
documents were referred to OIP for processing. The remaining 60 documents are exempt from
disclosure under Exemption Five of FOIA, 5 U.S.C. § 552(b)(5), because they are protected by
the deliberative process and attorney-client privileges. The searches also identified additional
responsive records marked as classified or protected from disclosure by statute, which are all
- exempt from disclosure under FOIA Exemptions One, Three, and/or Five, 5 U.S.C. § 552(b)(1),
(3), and (5). In addition, I have been advised that certain information relating to the personnel of
other agencies reflected in the documents is also protected by FOIA Exemption Six, 5 U.S.C.
§ 552(b)(6).

DOCUMENTS AT ISSUE
29. I am personally familiar with the withheld docurnents that are at issue in this case.
Withholdings Pursuant to Exemption Five for the New York Times Requests

30.  OLC identified one OLC opinion pertaining to the Department of Defense marked
classified as responsive to the Shane and Savage requests. That OLC opinion contains
confidential legal advice to the Attorney General, for his use in interagency deliberations,
regarding a potential military operation in a foreign country. This document is wholly exempt
from disclosure under Exemption Five because it is protected by the deliberative process and
attorney-client privileges.

31.  This document is protected by the deliberative process privilege because it is
confidential, pre-decisional, and deliberative. The document is pre-decisional because it was
prepared in advance of Executive Branch decisions regarding a potential military operation in a

foreign country, and it is deliberative because it contains confidential legal advice by OLC
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attorneys to other Executive Branch officials in connection with potential decisions regarding
such an operation. Consequently, this document falls squarely within the protection of the
deliberative process privilege. Compelled disclosure of this document would undermine the
deliberative processes of the Government and chill the candid and frank communications
necessary for effective governmental decision-making.

32.  As confidential legal advice provided by OLC to an Executive Branch client, this
document is also protected by the attorney-client privilege. The foregoing considerations
regarding the need for confidential deliberations are particularly compelling in the context of the
provision of legal advice by OLC. The document reflects confidential communications between
OLC and Executive Branch clients made for the purpose of providing legal advice. In providing
the legal advice contained in the opinion, OLC was serving an advisory role as legal counsel to
the Executive Branch. Having been requested to provide counsel on the law, OLC stood in a
special relationship of tfust with the Attorney General, as well as other participants in the
interagency deliberations in connection with which the advice was prepared. Just as disclosure
of client confidences in the course of seeking legal advice would seriously disrupt the
relationship of trust so critical when attorneys formulate legal advice to their clients, disclosure
of the advice itself would be equally disruptive to that trust.

Withholdings Pursuant to Exemption Five for the ACLU Request

33.  All of the unclassified documents not protected from disclosure by statute
identified as responsive to the ACLU’s request are exempt from disclosure under Exemption
Five because they are protected by the deliberative process and the attorney-client privileges.
These documents are described in greater detail in the index attached as Exhibit I to this

declaration.
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34.  Asdelineated in that index, Documents 1 and 2 are Department of Justice or
Executive Branch interagency e-mails containing legal deliberations concerning pqtential
statements regarding the legal basis for the use of lethal force in a foreign country against U.S.
citizens in certain circumstances.

35.  Documents 3 to 8 are Department of Justice or Executive Branch interagency e-
mails containing legal deliberations regarding draft question & answer talking points on the legal
basis for the use of lethal force in a foreign country against U.S. citizeris in certain
circumstances.

36.  Documents 46 to 48 are internal OLC, Department of Justice, or Executive
Branch interagency e-mails containing legal deliberaﬁons concerning draft legal analysis
regarding the application of domestic and international law to the use of lethal force in a foreign
country against U.S. citizens in certain circumstances.

37.  Documents 9 to 45 and 49 to 60 are Department of Justice or Executive Branch
interagency e-mails containing legal deliberations concerning draft legal analysis and potential -
public statements regarding the legal basis for the use of lethal force in a foreign country against
U.S. citizens in certain circumstances. All but three of these documents related to precursors of,
and culminated in, the Attorney General’s March 5, 2012 speech at Northwestern University
School of Law, available at http://www.justice.gov/iso/opa/ag/speeches/2012/ag-speech-
1203051 .htm].

38.  Inaddition to these documents, OLC’s search also located responsive documents
marked classified or protected from disclosure by statute. The documents marked classified
include one OLC opinion related to DoD operations. This material is being withheld in full, and

OLC has been advised that it cannot be further identified or described on the public record,
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pursuant to Exemptions One and Three, 5 U.S.C. § 552(b)(1), (3). I understand that John
Hackett of the Office of the Director of National Intelligence (“ODNI”) will file a declaration
with the Court that will provide further information regarding this determination.

39.  All of the unclassified OLC documents—and, except as noted in my classified ex
parte declaration, all of the classified OLC documents—are protected by the deliberative process
privilege because they are confidential, pre-decisional, and deliberative. As legal deliberations
or legal advice, these documents are (a) pre-decisional, i.e., were prepared in advance of
Executive Branch decisionmaking; and (b) deliberative, i.e., reflect advice, the preparation of : ;
advice, or other deliberations by OLC attorneys or other Executive Branch officials in
connection with that decisionmaking. Consequently, these documents fall squarely within the
protection of the deliberative process privilege. Compelled disclosure of these documents would

“undermine the deliberative processes of the Government and chill the candid and frank
communications necessary for effective governmental decision-making.

40.  Many of these documents are deliberations regarding and comments on draft legal
analysis. There is a strong need for confidentiality with respect to drafts and other preliminary
work product. By their very nature, these drafts are pre-decisional and deliberative—part of the
exchange of ideas and suggestions that accompanies careful Executive Branch decisionmaking.
Drafts are especially sensitive in the deliberative process within OLC, where OLC attorneys
make extensive use qf drafts to focus, articulate, and refine their legal advice and analysis.
Compelled disclosure of such preliminary analysis would seriotisly inhibit the candor and
effectiveness of the advisers engaged in this highly deliberative process, and the quality and

integrity of the final result would inevitably suffer.
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41.  As part of its deliberative process in the preparation of legal advice for client
agencies, OLC seeks and receives iﬁput from client agencies concerning legal theories and
arguments and sometimes will share aspects of draft legal analysis with client agencies for input
and comment. When formulating its legal advice, OLC depends upon tﬁese submissions and
input by officials of the client agencies with knowledge or expertise in relevant subject matters.
The confidentiality of this input allows OLC to receive candid and fully reasoned legal
arguments from client agencies. Like draft legal analysis, the confidentiality of this input also is
integral to the deliberative processes of the Office, and such input is likewise protected by the !
deliberative process privilege.

42.  In addition, all 60 documents listed in Exhibit —and, except as noted in my
classified ex parte declaration, all of the classified OLC documents—are protected by the
attorney-client privilege. The responsive documents either (a) are confidential legal advice
provided to OLC’s Executive Branch clients; (b) reflect confidential communications between
OLC and Executive Branch clients made. for the purpose of providing legal advice; and/or (c) are
internal drafts by OLC attorneys that contain confidences OLC received from its Executive
Branch clients for the purpose of providing legal advice. As such, these documents fall squarely
within the attomey-client privilege. The foregoing considerations regarding the need for
confidential deliberations are particularly compelling in the context of the provision of legal
advice by OLC.

Withholdings Pursuant to Exemptions One and Three

43.  In connection with seeking advice from OLC, OLC’s Executive Branch clients

sometimes provide OLC with classified information or other information specifically protected

from disclosure under FOIA by statute. OLC does not have original classification authority, but

15
JA293



Case: 13-422 Document: 68-1 Page: 26  04/15/2013 907451 204
Case 1:12-cv-00794-CM Document 29 Filed 06/21/12 Page 16 of 17

when it receives or makes use of classified information provided to it by its clients, OLC is
required to mark and treat that information as derivatively classified to the same extent as its
clients have identified such information as classified. Accordingly, all classified information in
OLC’s possession or incorporated into its products has been classified by another agency or
component with original classifying authority.

44. I am familiar with the documents marked classified that are at issue in this case.
These documents are marked as classified because they were marked as classified when OLC
received them or because they contain information OLC received from other components or
agencies that was marked as classified. OLC has also been informed that information contained
.in these documents is protected from disclosure under FOIA by statute.

45.  Accordingly, OLC also withheld these documents at issue pursuant to Exemptions
One and Three. Exemption One, 5 U.S.C. § 552(b)(1), exempts documents classified in the
interest of national defense or foreign policy pursuant to an Executive Order from disclosure
under FOIA. Exemption Three, 5 U.S.C. § 552(b)(3), exempts documents “specifically
exempted from disclosure by statute” from disclosure under FOIA. See Paragraph 38, supra.

Withholdings Pursuant to Exemptions Six

46.  Thave been advised that some of the identified responsive OLC documents
include the names of employees at other departments and agencies whose identity is protected by
Exemptiqn Six, which exempts the disclosure of records which would otherwise constitute a
“clearly unwarranted invasion of personal privacy.” 5 U.S.C. § 552(b)(6). The names of these
employees are withheld on this additional basis as well. See Declaration of John Hackett, ODNI,

at§ 32.
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47.  In conclusion, I respectfully submit that, except as noted in my classified ex parte
declaration, all of the identified responsive documents are covered by the deliberative process
privilege and/or the attorney-client privilege, and accordingly fall squarely within Exemption
Five. The compelled disclosure of these documents would harm the deliberative processes of the
government and would disrupt the attorney-client relationship between OLC and its clients
throughout the Executive Branch.

I declare under penalty of perjury that the foregoing is true and correct.

e
Y

~ Executed; June 20, 2012

N
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&lye New Hork Fimes
16271 St. NW, Suite 700
» Washington, DC 20006

. June 11,2010

To: Bette Farris, FOIA officer, Office of Legal Counsel

From: Scott Shane, reporter, The New York Times

Under the Freedom of Information Act, I request copies of all Office of Legal Counsel opinions or
memoranda since 2001 that address the legal status of targeted killing, assassination, or killing of people
suspected of ties to Al Qaeda or other terrorist groups by employees or contractors of the United States -

- government. This would include legal advice on these topics to the military, the Central Intelligence
Agency or other intelligence agencies. It would include the legal status of killing with missiles fired from
drone aircraft or any other means. If the opinions or memoranda are classified, I request the release of any
unclassified portions and, if necessary, 2 mandatory declassification review of the remainder.

_ As amember of the media seeking this material for urgent news reporting, I request expedited handling of
this request. The law directs that expedited treatment should be granted if “the information is urgently
needed by an individual primarily engaged in disseminating information to inform the public about actual
or alleged Federal Government activities.” Certainly coverage by The New York Times of the legal
justification for targeted killings qualifies for expedited handling under this standard.

Many thanks for your help. If I can answer any questions or do anything else to speed your response, please

call me at 202-862-0305.
S Sincerely g

Scott Shane -
Reporter, The New York Times
202-862-0305

" shane@nytimes.com
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U.S. Department of Justice

Office of Legal Counsel

Washington, D.C. 20530
October 27, 2011

Scott Shane

The New York Times

1627 I Street NW, Suite 700
Washington, D.C. 20006

" Dear Mr. Shane:

This responds to your Freedom of Information Act request dated June 11, 2010, in which
you seek “all Office of Legal Counsel opinions or memoranda since 2001 that address the legal :
status of targeted killing, assassination, or killing of people suspected of ties to Al Qaeda or other |
terrorist groups by employees or contractors of the United States government. .. . [to] include
legal advice on these topics to the miliary, the Central Intelligence Agency or other intelligence
agencies.”

Insofar as your request pertains to the Department of Defense, we have searched the files
of the Office of Legal Counsel and have completed the processing of records responsive to your
request. We are withholding all such records pursuant to FOIA Exemption One, 5 U.S.C.

- § 552(b)(1), which protects classified information; Exemption Three, id., § 552(b)(3), which
protects information specifically exempted from disclosure by statute; and Exemption Five, id.,
§ 552(b)(5), which protects information that is privileged.

Insofar as your request pertains to any other agencies of the United States Government, ‘
pursuant to FOIA Exemptions One, Three and Five, 5 U.S.C. § 552(b)(1), (3) and (5), the Office }
of Legal Counsel neither confirms nor denies the existence of the documents described in your
request. We cannot do so because the very fact of the existence or nonexistence of such
documents is itself class1ﬁed protected from disclosure by statute, and privileged.

1 am required by statute and regulation to mform you that you have the right to file an
administrative appeal. Any administrative appeal must be received within 60 days of the date
of this letter by the Office of Information Policy, United States Department of Justice, Flag
Building, Suite 570, Washington, D.C. .20530-0001. Both the letter and the envelope should be
clearly marked “Freedom of Information Act Appeal.”

Smcerely, ; 2:

Paul P. Colbom
Special Counsel
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To:

Supervisory Paralegal
Office of Legal Counsel
Department of Justice :
" Room 5515, 950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-0001
{202) 514-2038
Fax: (202) 514-0563

- Ce: Traey Schmaler, Department of Justice Commumcatlons Dlrector

Dear Department of Justice,

This is a request filed under the Freedom of Information Act.

| am requesting a copy of all Office of Legal Counsel memarandums analyzing the circumstances
" under which it would be lawful for United States armed forces or intelligence community assets
to farget for kifling a United States citizén who is deemed tobea terrbri-st. -

1 am a member of the news media and this request is made for the purpose of news gathermg
and not for commercial use. For that reason, | request a fee waiver. Moreover, this matter is of
pressmg public interest because of the recent: death in Yemen of Anwar Al-Awlaki, a United
States citizen who has been accused of being an “operational” terrorist with the group Al
Qaeda in the Arabian Peninsula. For that reason, | request expedited processing

Thank you for your consuderatlon of my request
. Sincerely,
(0o S,
Charlie Savage :

¢/o The New York Times
1627 1SENW.
Washington, D.C. 20006

savage@nytimes.com

202-862-0317
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) U.S. Department of Justice

Office of Legal Counsel

Washington, D.C. 20530

October 27, 2011

Charlie Savage

N.Y. Times

16271 Street, N.W.
Washington, D.C. 20006

* Dear Mr. Savage:
This responds to your Freedom of Information Act request dated October 7, 2011, in

which you seek, OLC “memorandums analyzing the circumstances under which it would be
lawful for United States armed forces or intelligence community assets to target for killing a

- United States citizen who is deemed to be a terrorist.”

Pursuant to FOIA Exemptions One, Three and Five, 5 U.S.C. § 552(b)(1), (3) and (5),
the Office of Legal Counsel neither confirms nor denies the existence of the documents described
int your request. We cannot do so because the very fact of the existence or nonexistence of such
documents is itself classified, protected from disclosure by statute, and privileged.

I am required by statute and regulation to inform you that you have the right to file an
administrative appeal. Any administrative appeal must be received within 60 days of the date
of this letter by the Office of Information Policy, United States Department of Justice, Flag
Building, Suite 570, Washington, D.C. 20530-0001. Both the letter and the envelope should be
clearly marked “Freedom of Information Act Appeal.”

. Sincerely,

A=

Paul P. Colborn
Special Counsel
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NATIONAL SECURITY
PROJECT

AMERICAN CIVIL LIBERTIES
UNION FOUNDATION
NATIONAL OFFICE

125 BROAD STREET, 18TH FL.

NEW YORK, NY 10004-2400
T/212.549.2500 N
WWW.ACLU.ORG

OFFICERS AND DIRECTORS
SUSAN N. HERMAN
PRESIDENT

ANTHONY D. ROMERO

" EXECUTIVE DIRECTOR

P
®

AMERICAN CIVIL LIBERTIES UNION

=
=)
=
<
=
=
=
o
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October 19, 2011

Information Officer
Office of Freedom of Information and Security Review

~‘Directorate for Executive Services and Commumcatlons

FOIA/Privacy Branch
1155 Defense Pentagon, Room 2C757
Washington, D.C. 20301-1155

HQ USSOCOM

ATTN: SOCS-SJS-I/FOIA Requester Service’ Center
7701 Tampa Point Blvd

MacDill AFB, FL 33621-5323

FOIA/PA Mail Referral Unit
Department of Justice .
Room 115

LOC Building

Washington, D.C, 20530-0001

Carmen L. Mallon

Chief of Staff

Office of Information Policy
Department of Justice
Suite 11050

1425 New York Avenue, NW
Washington, DC 20530-0001

Elizabeth Farris, Supervisory Paralegal

Office of Legal Counsel

Department of Justice

Room 5515, 950 Pennsylvania Ave., NW
Washington, DC 20530-0001

Tracy Schmaler

Director, Office of Public Affairs
Department of Justice

950 Pennsylvania Avenue, NW

~ Washington, DC 20530-0001
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Information and Privacy Coordinator
FOIA Office

Gate 5

1000 Colonial Farm Road

McLean, VA 22101

- Re: REQUEST UNDER FREEDOM OF INFORMATION-ACT/-
Expedited Processing Requested

To Whom it May Concern:

This letter constitutes a request (“Request”) pursuant to the Freedom
of Information Act (“FOIA”), 5 U.S.C. § 552 et seq., the Department of
Defense implementing regulations, 32 C.F.R. § 286.1 ef seq., the
AMERICAN CIVIL LIBERTIES Department of Justice implementing regulations, 28 C.F.R. § 16.1 et seq.,
UNION FOUNDATION the Central Intelligence Agency implementing regulations, 32 C.F.R.
§ 1900.01 et seq., the President’s Memorandum of January 21, 2009, 74
Fed. Reg. 4683 (Jan. 26, 2009) and the Attorney General’s Memorandum of
March 19, 2009, 74 Fed. Reg. 49,892 (Sept. 29, 2009). The Request is
submitted by the American Civil Liberties Union Foundation and the
American Civil Liberties Union (collectively, the “ACLU”).! -

This Request seeks records pertaining to the legal authority and
factual basis for the targeted killing of Anwar al-Awlaki® (“al-Awlaki”) and
two other U.S. citizens by the United States Government. According to
news reports, al-Awlaki, a United States citizen, was killed in Yemen on or

- around September 30, 2011, by a missile or missiles fired from one or more
unmanned aerial vehicles (UAVs)—commonly referred to as “drones”—
operated by the Central Intelligence Agency (CIA) and/or Joint Special
Operations Command (JSOC). See, e.g., Mark Mazzetti, Eric Schmitt, &
Robert F. Worth, C.LA. Strike Kills U.S.~-Born Militant in a Car in Yemen,
N.Y. Times, Oct. 1, 2011, at Al, available at http://myti.ms/tsjp7J; Greg
Miller, Strike on Aulagi Demonstrates Collaboration between CIA and
Military, Wash. Post, Sept. 30, 2011, http://wapo.st/nU0Ia0. Samir Khan

! The American Civil Liberties Union is a non-profit, 26 U.S.C. § 501(c)(4) membership
organization that educates the public about the civil liberties implications of pending and
proposed state and federal legislation, provides analysis of pending and proposed
legislation, directly lobbies legislators, and mobilizes its members to lobby their legislators.
The American Civil Liberties Union Foundation is a separate 26 U.S.C. § 501(c)(3)
organization that provides legal representation free of charge to individuals and
organizations in civil rights and civil liberties cases, and educates the public about the civil
liberties implications of pending and proposed state and federal legislation, provides
analyses of pending and proposed legislation, directly lobbies legislators, and mobilizes its
members to lobby their legislators.

% Al-Awlaki’s name is sometimes spelled “al-Aulaqi.” This Request seeks records referring
to al-Awlaki using any spelling or transliteration of his name.
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AMERICAN CIVIL LIBERTIES
UNION FOUNDATION

(“Khan™), also a U.S. citizen, was killed in the same attack. See Tim Mak,
U.S. Calls Kin of American Al Qaeda, Politico, Oct. 12,2011,
http://politi.co/pq0Nke; Robbie Brown & Kim Severson, Drone Victim Went
From American Middle Class to Waging a Media War for Al Qaeda, N.Y.
Times, Oct. 1, 2011, at A8, available at hitp://nyti.ms/pHZSGH. Press
reports indicate that on or around October 14, 2011, a third U.S. citizen,
Abdulrahman al-Awlaki,” was killed in a drone strike in southern Yemen.
Abdulrahman al-Awlaki, the son of Anwar al-Awlaki, was 16 years old at
the time of his death. See Peter Finn & Greg Miller, Anwar al-Awlaki’s
Family Speaks Out Against His Son’s Death in Airstrike, Wash. Post, Oct.
17, 2011, http://wapo.stim9NuHP; Laura Kasinoff, Fatal Strikes Hit Yemen
as Violence Escalates, N.Y. Times, Oct. 16, 2011, at A12, available at
http://myti.ms/pScBwi.

We seek information about the'legal basis in domestic, foreign, and

-international law for authorizing the targeted killing of al-Awlaki.

Specifically, we request any memoranda produced by the Department of
Justice Office of Legal Counsel (OLC) analyzing the legal basis for killing
al-Awlaki and authorizing the use of lethal force against him. We request
information regarding the rules and standards used to determine when,
where, and under what circumstances al-Awlaki could be killed, as well as
what measures were required to avoid civilian casualties. We also request
information about whether Samir Khan was specifically targeted for killing
and what the legal basis was for killing him.

Beginning immediately after al-Awlaki was killed, the media began
reporting the existence of a legal memorandum drafted by the OLC that
provided legal justification for killing al-Awlaki (hereinafter “OLC memo™).
The memorandum was reportedly completed around June 2010 and signed
by David Barron. See Charlie Savage, Secret U.S. Memo Made Legal Case
to Kill a Citizen, N.Y, Times, Oct. 9, 2011, at Al, available ot
hitp://nyti.ms/pScBwi; Peter Finn, Secret U.S. Memo Sanctioned Killing of
Aulagi, Wash. Post, Sept. 30, 2011, http://wapo.st/nKjZkJ. According to the
New York Times, the OLC memo “concluded that Mr. Awlaki could be
legally killed, if it was not feasible to capture him, because intelligence
agencies said he was taking part in the war between the United States and Al
Qaeda and posed a significant threat to Americans, as well as because
Yemeni authorities were unable or unwilling to stop him.” Savage, supra.
We seek release of this memorandum, as well as any other memoranda
describing the legal basis for killing al-Awlaki or any other U.S. citizen.

* Abdulrahman al-Awlaki’s first name is sometimes spelled “Abdelrahman” or “Abdul-
Rahman” and his family name is sometimes spelled “al-Aulagi.” This Request secks
records referring to Abdulrahman al-Awlaki using any spelling or transliteration of his
name.
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Since al-Awlaki was killed, there have been numerous calls for the
release of the OLC memo and any other documents explaining the
government’s asserted legal basis for killing al-Awlaki. See, e.g., Arthur S.
Brisbane, The Secrets of Government Killing, N.Y. Times, Oct. 9, 2011,
http:/myti.ms/naggsE; Editorial, Administration Should Do More to Defend
the Awlaki Strike, Wash. Post, Oct. 7, 2011, http://wapo.st/p1 SEho; Peter

- Finn, Political, Legal Experts Want Release of Justice Dept. Memo

Supporting Killing of Anwar al-Awlaki, Wash. Post, Oct. 7, 2011,
http://wapo.st/n613vK (“A bipartisan chorus of political and legal voices is
calling on the Obama administration to release a declassified version of the
Justice Department memo that provided the legal analysis sanctioning the
killing in Yemen last week of Anwar al-Awlaki, a U.S. citizen.”); Benjamin
Wittes, More on Releasing the Legal Rationale for the Al-Aulagi Strike,
Lawfare (Oct. 4, 2011, 3:07 PM), http://bit.ly/r42x0f; Jack Goldsmith,
Release the al-Aulaqi OLC Opinion, or Its Reasoning, Lawfare (Oct. 3,
2011, 7:45 AM), http://bit.ly/mRUMg0; Editorial, Obama’s Hllegal

- Assassination?, Wash. Times, Oct. 3, 2011, http://bit.ly/q8y3a4 (“The

Justice Department reportedly wrote an advisory memo on the legality of
targeting an American citizen with lethal force absent a trial or other due
process, but the administration has kept the memo classified. Keeping the
legal rationale secret amplifies the voices that argue that Mr. Obama
assassinated an American citizen.”); Editorial, Anwar Awlaki: Targeted for
Death, L.A. Times, Oct. 2, 2011, http:/lat.ms/oh0GOw. The public has a
vital interest in knowing the legal basis on which U.S. citizens may be
designated for extrajudicial killing and then targeted with legal force.

Reports indicate that the OLC memo “does not independently
analyze the quality of the evidence against [al-Awlaki].” Savage, supra.
We therefore also seek information about the factual basis for authorizing
the killing of al-Awlaki. Such information includes the basis for asserting
that al-Awlaki was operationally involved in al Qaeda planning, and that he
posed an imminent threat of harm to the United States, United States
citizens, or others. We also seek information about the legal and factual
bases for targeting Khan and Abdulrahman al-Awlaki.

Press reports have revealed that Executive Branch officials engage in
a process of assessing the factual basis for determining whether an
individual, including U.S. citizens, should be targeted for killing. See Mark
Hosenball, Secret Panel Can Put Americans on “Kill List”, Reuters, Oct, 5,
2011, http://reut.rs/odCH8s; James Kitfield, Wanted: Dead, Nat’l J., Jan. 8,
2010, http://bit.ly/qZ0Q4q (“Hidden behind walls of top-secret
classification, senior U.S. government officials meet in what is essentiallya . .. .
star chamber to decide which enemies of the state to target for
assassination,”). However, the government has not revealed the factual
basis for targeting al-Awlaki for killing, and press reports suggest that the

- evidence against him is subject to significant dispute. See Hosenball, supra
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(“[Olfficials acknowledged that some of the intelligence purporting to show
Awlaki's hands-on role in plotting attacks was patchy.”). The public also
lacks information about the killings of Khan and Abdulrahman al-Awlaki,
including whether they were intentionally targeted.

‘Without information about the legal and factual basis for the targeted
killing of al-Awlaki-and others, the public is unable to-make an informed
judgment about the policy of authorizing targeted killings of United States
citizens. We make the following requests for information in hopes of filling
that void.

L Regueste(_i_I_{_gcor(E

AMERIGAN CIL LIBERTIES 1. All records created after September 11, 2001, pertaining to the legal

UNION FOUNDATION basis in domestic, foreign and international law upon which U.S. citizens
can be subjected to targeted killings, whether using unmanned aerial
vehicles (“UAVS” or “drones”™) or by other means.

2. All records created after September 11, 2001, pertaining to the process
by which U.S. citizens can be designated for targeted killing, including
who is authorized to make such determinations and what evidence is
needed to support them.

3. All memoranda, opinions, drafts, correspondence, and other records -
produced by the OLC after September 11, 2001, pertaining to the legal
basis in domestic, foreign and international law upon svhich the targeted
killing of Anwar al-Awlaki was authorized and upon which he was
killed, including discussions of:

A. The reasons why domestic-law prohibiﬁons on murder,
assassination, and excessive use of force did not preclude the
targeted killing of al-Awlaki;

B. The protections and requirements imposed by the Fifth
Amendment Due Process Clause;

C. The reasons why international-law prohibitions on extrajudicial
killing did not preclude the targeted killing of al-Awlaki;

D. The applicability (or non-applicability) of the Treason Clause to
the decision whether to target al-Awlaki;

E. The legal basis authorizing the CIA, JSOC, or other U.S.

Government entities to carry out the targeted killing of al-
Awlaki; ' _
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F. Any requirement for proving that al-Awlaki posed an imminent
risk of harm to others, including an explanation of how to define
imminence in this context; and

G. Any requirement that the U.S. government ﬁrst attempt to
* * capture al-Awlaki before killing him.

4, All documents and records pertaining to the factual basis for the targeted
killing of al-Awlaki, including:

A. Facts supporting a belief that al-Awlaki posed an imminent threat
to the United States or United States interests;

AMERICAN GVIL LIBERTIES B. Facts suppqrﬁx}g a b('elief that al-Awlaki could not be captured or
UNION FOUNDATION brought to justice using nonlethal means;

C. Facts indicating that there was a legal justification for killing
persons other than al-Awlaki, including other U.S. citizens, while
attempting to kill al-Awlaki himself;

D. Facts supporting the assertion that al-Awlaki was operationally
involved in al Qaeda, rather than being involved merely in
propaganda activities; and

E. Any other facts relevant to the decision to authorize and execute
«  the targeted killing of al-Awlaki.

5. All documents and records pertaining to the factual basis for the killing
of Samir Khan, including whether he was intentionally targeted, whether
U.S. Government personnel were aware of his proximity to al-Awlaki at
the time the missiles were launched at al-Awlaki’s vehicle, whether the
United States took measures to avoid Khan’s death, and any other facts
relevant to the decision to kill Khan or the failure to avoid causing his
death.

6. All documents and records pertaining to the factual basis for the killing
of Abdulrahman al-Awlaki, including whether he was intentionally
targeted, whether U.S. Government personnel were aware of his
presence when they launched a missile or missiles at his location,
whether he was targeted on the basis of his kinship with Anwar al-
Awlaki, whether the United States took measures to avoid his death, and
any other factors relevant to the decision to kill him or the failure to
avoid causing his death,
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I1. Application for Expedited Processing-

We request expedited processing pursuant to 5 U.S.C.
§ 552(a)(6)(E); 28 C.F.R. § 16.5(d); 32 C.F.R. § 286.4(d)(3); and 32 C.F.R.
§ 1900.34(c). There is a “compelling need” for these records because the
information requested is urgently needed by an organization primarily

- -engaged in disseminating information in-order to inform the public about + - == rewrvan

actual or alleged Federal Government activity, 5 U.S.C. § 552(a)(6)(E)(V);
see also 28 C.F.R. § 16.5(d)(1)(ii); 32 C.F.R. § 286.4(d)(3)(ii); 32 C.F.R.

§ 1900.34(c)(2). In addition, the records sought relate to a “breaking news
story of general public interest.” 32 C.E.R. § 286.4(d)(3)(i))(A); see also 28
C.F.R. § 16.5(d)(1)(iv) (providing for expedited processing in relation to a
“matter of widespread and exceptional media interest in which there exist
possible questions about the government’s integrity which affect public
confidence™).

The ACLU is “primarily engaged in disseminating information”
within the meaning of the statute and regulations. 5 U.S.C.
§ 552(a)(6)(E)(v)(II); 28 C.F.R. § 16.5(d)(1)(i); 32 C.F.R. § 286.4(d)(3)(ii);
32 C.F.R. § 1900.34(c)(2). Dissemination of information to the public is a
critical and substantial component of the ACLU’s mission and work. See

ACLUv. Dep’t of Justice, 321 F. Supp. 2d 24, 30 n.5 (D.D.C. 2004) (finding

that a non-profit public interest group that “gathers information of potential
-interest to a segment of the public, uses its editorial skills to turn the raw
material into a distinct work, and distributes that work to an audience” to be
“primarily engaged in disseminating information” (internal citation
omitted)). Specifically, the ACLU publishes newsletters, news briefings,
right-to-know documents, and other educational and informational materials
that are broadly circulated to the public. Such material is widely available
to everyone, including individuals, tax-exempt organizations, not-for-profit
groups, law students and faculty, for no cost or for a nominal fee. The
ACLU also disseminates information through its heavily visited website,
www.aclu.org. The website addresses civil rights and civil liberties issues
in depth, provides features on civil rights and civil liberties issues in the
news, and contains many thousands of documents relating to the issues on
which the ACLU is focused. :

The ACLU website specifically includes features on information
obtained through the FOIA. See, e.g., www.aclu.org/torturefoia;
http://www.aclu.org/olememos/; http://www.aclu.org/national-
security/predator-drone-foia;
http://www.aclu.org/safefree/torture/csrtfoia. html;
http://www.aclu,org/natsec/foia/search.html;
hitp://www.aclu.org/safefree/nsaspying/300221es20060207 . himl;
www.aclu.org/patriotfoia; www.aclu.org/spyfiles;

~ hitp://www.aclu.org/safefree/ationalsecurityletters/32140res2007101 1. htm]

204
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; www.aclu.org/exclusion. For example, the ACLU’s “Torture FOIA”
webpage, www.aclu.org/torturefoia, contains commentary about the
ACLU’s FOIA request, press releases, analysis of the FOIA documents, and
an advanced search engine permitting webpage visitors to search the
documents obtained through the FOIA. The webpage also advises that the
ACLU in collaboration with Columbia University Press has published a :
- ‘book about the documents obtained through the FOIA. See'Jameel Jaffer & -

Amrit Singh, Administration of Torture: A Documentary Record from
Washington to Abu Ghraib and Beyond (Columbia Univ. Press 2007). The
ACLU also publishes an electronic newsletter, which is distributed to
subscribers by e-mail. Finally, the ACLU has produced an in-depth
television series on civil liberties, which has included analysis and
explanation of information the ACLU has obtained through the FOIA. The
ACLU plans to analyze and digseminate to the public the information

AMERICAN CIVIL LIBERTIES gathered through this Request. The records requested are not sought for

UNION FOUNDATION commercial use and the Requesters plan to disseminate the mformauon
disclosed as a result of this Requcst to the public at no cost.*

Furthermore, the records sought directly relate to a breaking news
story of general public interest that concerns actual or alleged Federal
Government activity; specifically, the records sought relate the U.S.
Government’s targeted killing of Anwar al-Awlaki, allegedly collateral
killing of Samir Khan, and potential killing of other U.S. citizens in Yemen
and elsewhere using unmanned aerial vehicles or other means. The records
sought will help determine what the government’s asserted legal basis for
the targeted killing of al-Awlaki and others is, whether it complies with
domestic and international law, whether the government seeks to avoid
collateral killing of U.8, citizens not specifically targeted, and other matters
that are essential in order for the public to make an informed judgment about
the advisability of this tactic and the lawfulness of the government’s
conduct. For these reasons, the records sought relate to a “matter of

~ widespread and exceptional media interest in which there exist possible
questions about the government’s integrity which affect public confidence.”
28 CF.R. § 16.5(d)(1)(iv).

There have been numerous news reports about targeted killings using
drones in Afghanistan, Pakistan, Yemen and elsewhere. More particularly,
there has been extensive media coverage of the killing of al-Awlaki and
Khan. See, e.g., Tim Mak, U.S. Calls Kin of American Al Qaeda, Politico,
Oct. 12, 2011, http://politi.co/pgONke; Scott Shane & Thom Shanker, Yemen

% In addition to the national ACLU offices, there are 53 ACLU affiliate and national chapter
offices located throughout the United States and Puerto Rico. These offices further
disseminate ACLU material to local residents, schools, and organizations through a variety
of means, including their own websites, publications, and newsletters. Further, the ACLU
makes archived material available at the American Civil Liberties Union Archives at
Princeton University Library.
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" Strike Reflects U.S. Shift To Drones as Cheaper War Tool, N.Y. Times, Oct.
2,2011, at Al, available at hitp://nyti.ms/ogznLt; Mark Mazzetti, Eric _
Schmitt, & Robert F. Worth, C.1 4. Strike Kills U.S.-Born Militant In A Car
In Yemen, N.Y. Times, Oct. 1, 2011, at A1, available at
http://nyti.ms/rsjp7J; Robbie Brown & Kim Severson, Drone Victim Went
From American Middle Class to Waging a Media War for Al Qaeda, N.Y.
Times, Oct. 1,2011, at-A8; qvailable-at http://nyti.ms/pHZSGH; Greg
Miller, Strike on Aulaqi Demonstrates Collaboration Between CIA and
Military, Wash. Post, Sept. 30, 2011, http://wapo.st/nU0Ia0. There has also
been widespread reporting of the killing of Abdulrahman al-Awlaki. See,
e.g., Peter Finn & Greg Miller, Anwar al-Awlaki’s Family Speaks out
Against His Son’s Death in Airstrike, Wash. Post, Oct. 17, 2011,
http://wapo.stm9INuHP; Laura Kasinoff, Fatal Strikes Hit Yemen as
Violence Escalates, N.Y. Times, Oct. 16, 2011, at A12, available at
AMERICAN CIVIL LIBERTIES http://myti.ms/pScBwi; Brian Bennett, U.S. Drone Strikes Kill Al Qaeda
UNION FOUNDATION Operative in Yemen, L.A. Times, Oct. 16, 2011, http://lat. ms/mWifAn;
‘ Hamza Hendawi, Yemen: U.S. Strike Kills 9 al-Qaeda Militants, Associated
Press, Oct. 15, 2011, http://aben.ws/p3HgbA.

The Obama Administration’s refusal to release the OLC memo or
other documents describing the legal basis for killing al-Awlaki has also
been the subject of intense media coverage. See, e.g., Charlie Savage,
Secret U.S. Memo Made Legal Case to Kill a Citizen, N.Y. Times, Oct. 9,
2011, at A1, available at http://nyti.ms/pScBwi; Arthur S. Brisbane, The
Secrets of Government Killing, N.Y. Times, Oct. 9, 2011,
http:/fyti.ms/naggsE; Editorial, 4dministration Should Do More to Defend
the Awlaki Strike, Wash, Post, Oct. 7, 2011, http://wapo.st/p1SEho; Peter
Finn, Political, Legal Experts Want Release of Justice Dept. Memo
Supporting Killing of Anwar al-Awlaki, Wash. Post, Oct. 7, 2007,
http://wapo.st/n613vK; Editorial, Obama’s lllegal Assassination?, Wash.
Times, Oct. 3, 2011, http:/bit.ly/q8y3a4; Editorial, Anwar Awlaki: Targeted
Jor Death, L.A. Times, Oct. 2, 2011, http://lat.ms/oh0GOw; Peter Finn,
Secret U.S. Memo Sanctioned Killing of Aulagi, Wash. Post, Sept. 30, 2011,
http://wapo.st/nKjZkJ. There is also significant interest in the details of the
process by which the government authorized the killing of al-Awlaki. See,
e.g., Bruce Ackerman, Obama’s Death Panel, Foreign Policy, Oct. 7, 2011,
http://bit.ly/qZ0Q4q; Mark Hosenball, Secret Panel Can Put Americans on
“Kill List”, Reuters, Oct. 5, 2011, http://reut.rs/odCHSs.

Significant and pressing questions about the basis for the targeted
killing of al-Awlaki and other U.S. citizens remain unanswered. Therefore,
the subject of this Request will remain a matter of widespread and
exceptional media interest. The public has an urgent need for information
about the subject of this Request. o
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III. Application for Waiver or Limitation of Fees

We request a waiver of search, review, and duplication fees on the
grounds that disclosure of the requested records is in the public interest
because it “is likely to contribute significantly to public understanding of the
operations or activitiés of the government and is not primarily in the

~commercial interest-of-the requester.” 5 U.S.C. § 552(a)(4)(A)(iii); see also~~~ -~ «

28 C.F.R. § 16.11(k)(1); 32 C.F.R. § 286.28(d); 32 C.F.R. § 1900.13(b)(2).

As discussed above, numerous news accounts reflect the
considerable public interest in the records we seek. Given the ongoing and
widespread media attention to this issue, the records sought in the instant

~ Request will contribute significantly to public understanding of the

operations and activities of the Departments of Defense, Justice, and the
Central Intelligence Agency with regard to the targeted killings of Anwar al-
Awlaki and other U.S. citizens. See 28 C.F.R. § 16.11(k)(1)(1); 32 C.F.R.

§ 286.28(d)(i); 32 C.F.R. § 1900.13(b)(2). Moreover, disclosure is not in
the ACLU’s commercial interest. Any information disclosed by the ACLU
as aresult of this Request will be available to the public at no cost. Thus, a
fee waiver would fulfill Congress’s legislative intent in amending FOIA.
See Judicial Watch Inc. v. Rossotti, 326 F.3d 1309, 1312 (D.C. Cir. 2003)
(“Congress amended FOIA to ensure that it be ‘liberally construed in favor
of waivers for noncommercial requesters.’” (citation omitted)); OPEN
Government Act of 2007, Pub. L. No. 110-175, 121 Stat. 2524, § 2 (Dec. 31,
2007) (finding that “disclosure, not secrecy, is the dominant objective of the
Act,” but that “in practice, the Freedom of Information Act has not always
lived up to the ideals of that Act™).

We also request a waiver of search and review fees on the grounds
that the ACLU qualifies as a “representative of the news media” and the
records are not sought for commercial use. 5 U.S.C. § 552(2)(4)(A)i)(ID).
Accordingly, fees associated with the processing of the Request should be

“limited to reasonable standard charges for document duplication.” 5

U.S.C. § 552(a)(4)(A)(i)(IL); see also 32 C.F.R. § 286.28(e)(7); 32 CF.R. §
1900.13()(2); 28 C.F.R. § 16.11(d) (search and review fees shall not be
charged to “representatives of the news media”).

The ACLU meets the statutory and regulatory definitions of a
“representative of the news media” because it is an “entity that gathers
information of potential interest to a segment of the public, uses its editorial
skills to turn the raw materials into a distinct work, and distributes that work
to an audience.” 5 U.8.C. § 552(a)(4)(A)(ii); see also Nat’l Sec. Archive v.
Dep’t of Def., 880 F.2d 1381, 1387 (D.C. Cir. 1989); ¢f ACLUv. Dep’t of
Justice, 321 F. Supp. 2d 24, 30 n.5 (D.D.C. 2004) (finding non-profit public
interest group to be “primarily engaged in disseminating information™). The
ACLU is a “representative of the news media” for the same reasons it is
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“primarily engaged in the dissemination of information.” See Elec. Privacy
Info. Ctr. v. Dep’t of Def., 241 F. Supp. 2d 5, 10-15 (D.D.C. 2003) (finding
non-profit public interest group that disseminated an electronic newsletter
and published books was a “representative of the news media” for purposes
of FOIA); see supra, section L3
: # * *® ~

Pursuant to applicable statute and regulations, we expect a
determination regarding expedited processing within 10 calendar days. See
5U.8.C. § 552(a)(6)(E)(iD)(); 28 C.F.R. § 16.5(d)(4); 32 CFR.

§ 286.4(d)(3); 32 C.F.R. § 1900.21(d).

Please be advised that because we are requesting expedited
processing under the Department of Justice implementing regulations
amErican ovi ueenes Seetion 16.5(d)(1)(ii) and section 16.5(d)(1)(iv), we are sending a copy of
UNION FOUNDATION this letter to DOJ’s Office of Public Affairs. Notwithstanding Ms.
Schmaler’s determination, we look forward to your reply within 20 business
days, as the statute requires under section 552(a)(6)(A)(D).

If the Request is denied in whole or in part, we ask that you justify
all deletions by reference to specific exemptions to FOIA., We expect the
release of all segregable portions of otherwise exempt material. We reserve
the right to appeal a decision to withhold any information or to deny a
waiver of fees,

* On account of these factors, fees associated with responding to FOIA requests are
regularly waived for the ACLU. For example, in August 2011 the Department of Justice
granted a fee waiver to the ACLU with respect to a request for information related to the
proxy detention of detainees of U.S, naval vessels. In June 2011, the National Security
Division of the Department of Justice granted a fee waiver to the ACLU with respect to a
request for documents relating to the interpretation and implementation of a section of the
PATRIOT Act. In October 2010, the Department of the Navy granted a fee waiver to the
ACLU with respect to a request for documents regarding the deaths of detainees in U.S.
custody. In January 2009, the CIA granted a fee waiver with respect to the same request.
In January 2010, the State Department, Department of Defense, and Department of Justice
all granted a fee waiver to the ACLU with regard to a FOIA request submitted in April
2009 for information relating to the Bagram Theater Internment Facility in Afghanistan. In
March 2009, the State Department granted a fee waiver to the ACLU with regard to a FOIA
request submitted in December 2008. The Department of Justice granted a fee waiver to
the ACLU with regard to the same FOIA request. In November 2006, the Department of
Health and Human Services granted a fee waiver to the ACLU with regard to a FOIA
request submitted in November of 2006, In addition, the Department of Defense did not
charge the ACLU fees associated with FOIA requests submitted by the ACLU in April
2007, June 2006, February 2006, and October 2003. The Department of Justice did not
charge the ACLU fees associated with FOIA requests submitted by the ACLU in November
2007, December 2005, and December 2004, Three separate agencies—the Federa] Bureau
of Investigation, the Office of Intelligence Policy and Review, and the Office of
Information and Privacy in the Depariment of Justice—did not charge the ACLU fees
associated with a FOIA request submitted by the ACLU in August 2002,
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We also request that you provide an estimated date on which you
will complete processing of this request. See 5 U.S.C. § 552(a)(7)(B).

Thank you for your prompt attenuon to th1s matter. Please furnish
all applicable records to:

Nathan Freed Wessler
National Security Project
American Civil Liberties Union
125 Broad Street, 18th Floor
New York, NY 10004

- I affirm that the mformatlon provided supporting the request for
expedlted processing is true and correct to the best of my knowledge and
belief. See 5 U.S.C. § 552(a)(6)(E)(vi).

AMERICAN CiVIL LIBERTIES
UNION FOUNDATION

Sincerely,

W

Nathan Freed Wessler

American Civil Liberties Union Foundation
125 Broad Street, 18th Floor

New York, NY 10004

Tel: (212) 519-7847

Fax: (212) 549-2654

12
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Ofﬁce of Legal Counsel

12-13

Washington, D.C. 20530

November 14, 2011

| " Nathan Freeci Wesslef

- American Civil Liberties Union Foundation
* 125 Broad Street, 18th Floor '
New York, NY 10004

" Dear M. Wéssle‘r':

This responds to your Freedom o?f.Information Act réq_uest dated October 19, 2011, in
“which you seek, “records pértaining to the legal authotity and factual basis for the targeted killing
of Anwar al-Awlaki and two other U.S. citizens by the United States Government,” as more
specifically set forth in separately numbered paragraphs at pages 5 and 6 of your request.

Pursuant to FOIA Exemptions One, Three and Five, 5 U.S.C. § 552(b)(1); (3) and (5),
- the Office of Legal Counsel neither confirms nor denies the existence of the documents described

.. inyour request. We cannot do so because the very fact of the existence or nonexistence of such

' - documents is itself classified, protected from disclosure by statute, and privileged.

.. Iamrequired by statute and regulation to inform you that you have the right to file an
administrative appeal. Any administrative appeal must be received within 60 days of the date
of this letter by the Office of Information Policy, United States Department of Justice, Flag -
Building, Suite 570, Washington, D.C. 20530-0001. Both the letter and the envclope should be
clearly marked “Freedom of Information Act Appeal. .

~ Sincerely,

Al

Paul P. Colborn .
Special Counsel '
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ERIC A. O, RUZCKA
(612) 340-2959

FAX (612) 340-8800
ruzicka.eric@dorsey.com

April 3, 2012

BY FACSIMILE AND FIRST-CLASS MAIL
Sarah S. Normand, Esq.
U.S. Attorney's Office
 Southern District of New York
86 Chambers Street
New York, NY 10007

Re:  American Civil Liberties Union and The American Civil Liberties Union .
Foundation v. U.S. Department of Justice, U.S. Department of Defense; and
Central Intelligerice Agency '

(12 Civ, 794 (CM))

Dear Ms. Nomand:

| am writing in response to your phone call of March 30, 2012, in which you requested
that the ACLU limit the first prong of its FOIA requests submitted to the Departments of Defense
and Justice. You specifically requested that the ACLU exclude from the first category of its
request any draft legal analyses, email, or other internal communications.

The ACLU agrées to exclude from the first category of its request all draft legal analyses. -
However, the ACLU will not agree to exclude internal communications, including emails.

Should you wish to discuss further, please contact me at your convenience.
Sincerely,

52\"0. )0 o. 2‘?'1@«__

Eric A. O. Ruzicka

DORSEY & WHITNEY LLP - WWW.,DORSEY.COM - T £12.340,2600 + F 612.340.2863
SUITE 1600 « 50 SOUTH-SIXTH STREET - MINNEAPOLIS, MINNESOTA 56402-1488

USoa CaNADA EBEURDFE aAS(A-PACIFIC
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Office of Legal Counsel Search Terms

“target! kill!”
“drones”
““assassinat!”
“extrajudicial killing”
“UAV”
' «ynmanned”
“awlaki”
“aulaqgi”
“khan”
“lethal force”

“lethal operation”
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

AMERICAN CIVIL LIBERTIES UNION and THE
AMERICAN CIVIL LIBERTIES UNION FOUNDATION,

Plaintiffs,

V. 12 Civ. 794 (CM)
U.S. DEPARTMENT OF JUSTICE, including its component
the Office of Legal Counsel, U.S. DEPARTMENT OF
DEFENSE, including its component U.S. Special Forces
Command, and CENTRAL INTELLIGENCE AGENCY,

Defendants.

DECLARATION OF ROBERT R. NELLER

[, Robert R. Neller, Lieutenant General, United States Marine Corps, pursuant to 28
U.S.C. § 1746 make the following declaration.

1. I am the Director of Operations for the Joint Staff at the Pentagon and have served in
this capacity since January 11, 2011. In my capacity as the Director of Operations [ am
responsible for all Department of Defense (DoD) operational matters outside of the continental
United States. As such, I coordinate and communicate frequently with the staffs of the Unified
Combatant Commands, to include U.S. Africa Command, U.S. Central Command, U.S.
European Command, U.S. Pacific Command, U.S. Southern Command, U.S. Strategic
Command, U.S. Transportation Command and U.S. Special Operations Command, as well as
with the Intelligence Community, to ensure on behalf of the Chairman of the Joint Chief of Staff

that the President of the United States’ and Secretary of Defense’s direction and guidance are
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conveyed and executed, and that combatant‘ command concerns are addressed by the Joint Staff.
I evaluate and synthesize such concerns and advise and make recommendations to the Chairman
of the Joint Chiefs of Staff regarding our worldwide military operations.

2. I'make the following statements based upon my years of service and experience in the
United States military, personal knowledge, and information made available to me in my official
capacity. I have served in the United States Armed Forces for over thirty years at various levels
of command and staff. Asa commander of U.S. forces, I have deployed to: Okinawa, Japan;
Mogadishu, Somalia; Panama; and multiplejtimes to Iraq and Afghanistan in support of
Operations Iraqi Freedom and Enduring Freedom. As the Director of Operations, I receive and
review daily operational plans and briefings, reports and intelligence analyses from the
Combatant Commands, the Joint Staff, and the Intelligence Community. I oversee the National
Military Command Center, which is responsible for monitoring worldwide events affecting
national security and U.S. interests twenty-four hours a day, seven days a week. [ have traveled
in an official capacity to a number of countries where U.S. forces are conducting ongoing
operations égainst al Qa’ida and associated terrorist groups, engaging with senior military and
government officials. As a result of my experiences; I have extensive knowledge of our military
forces and their capabilities, current operations, and the conventional and unconventional forces
and capabilities of the enemies arrayed against us.

3. Iam familiar with the FOIA request, dated October 19, 2011, which plaintiffs sent to
the DoD Office of Freedom of Information (OFOI) and Headquarters, United States Special
Operations Command (SOCOM) seeking 1) the legal basis upon which U.S. citizens can be
subjected to “targeted killings,” 2) the process by which U.S. citizens can he designated for

“targeted killing,” 3) the legal basis upon which the targeted killing of Anwar al-Awlaki was
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authorized, 4) the factual basis for the targeted killing of al-Awlaki, 5} the factual basis for the
killing of Samir Khan, and 6) the factual basis for the killing of Ahdulrahman al-Awlaki. The
request was also sent to the Department of Justice and its component Office of Legal Counsel
(OLC), and the Central Intelligence Agency (CIA). Plaintiffs sought expedited processing and a
fee waiver. (A true and accurate copy of plaintiffs' October 19, 2011 request is attached hereto
as Exhibit A).

4. The purpose of this declaration is to articulate the basis for the Department of
Defense's “no number, no list” response to most of the classified documents responsive to
plaintiffs’ FOIA request to various Department of Defense (“DoD”) components, and to support
the assertion of the classified information exemption, pursuant to 5 U.S.C. § 552(b)(1), and the
deliberative process privilege and attorney/client privilege exemptions, pursuant to 5 U.S.C. §
552b(5), to certain documents processed in response to plaintiffs’ FOIA request.

ADMINISTRATIVE BACKGROUND

5. On October 31, 2011, OFOI denied plaintiffs’ October 19, 2011, requests for a fee
waiver and expedited processing. (A true and accurate copy of the OFOI response is attached
hereto as Exhibit B). Plainti_ffs appealed DoD’s decision on December 16, 2011. (A true and
accurate copy of the plaintiffs’ appeal is attached hereto as Exhibit C). - OFOI informed plaintiffs
on December 27, 2011, that it would be unable to process the appeal within 20 working days. (A
true and accurate copy of the OFQI letter is attached hereto as Exhibit D).

6. OnNovember 7, 2011, SOCOM denied plaintiffs’ requests for a fee waiver and
expedited processing. (A true and accurate copy of the SOCOM response is attached hereto as
Exhibit E). Plaintiffs e;ppealed SOCOM’s decision on December 16, 2011. (A true and accurate

copy of the SOCOM response is attached hereto as Exhibit F). OFO]I, the appellate authority for
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SOCOM, informed plaintiffs on December 27, 2011, that it would be unable to process the
appeal within 20 working days. (A true and accurate copy of the OFOI response is attached
hereto as Exhibit G).

7. By letter dated April 3, 2012, plaintiffs agreed to narrow their request to exclude draft
legal analyses. (A copy of plaintiffs® April 3, 2012 letter is attached hereto as Exhibit H).

8. DoD did not charge any fees for the search, processing, or production of records
responsive to plaintiffs' request.

DOD SEARCH FOR RESPONSIVE RECORDS

9. After plaintiffs’ FOIA request became the subject of litigation, the DoD General
Counsel’s Office (Office of Litigation Counsel) (DOD OGC) determined which DoD offices
were reasonably likely to have documents responsive to the request, bascd' upon discussions with
DoD personnel familiar the subject matter of the request. DOD OGC conducted a search of
their offices, including the Gener;ﬂ Counsel’s qfﬁce and the following OGC elements: Legal
Counsel, International Affairs, and Intelligence. DOD OGC also tasked the Joint Staff, SOCOM,
and Central Command (CENTCOM) to conduct a search of their records for responsive

documents.

10. Searches of all of the listed DoD offices included searches for both electronic and
paper records and included all levels of classification. The electronic searches included relevant
key words, such as “Citizen,” “U.S. Citizen,” “AG Speech,” “al-Awlaki” (using multiple
spellings), “Samir Kahn,” etc.

SEARCH RESULTS

i1. The final version of a speech by Jeh Johnson, DoD General Counsel, to Yale Law
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School on February 22, 2012, is responsive to plaintiffs’ request and is released in full.
(Attached as Exhibit I). All remaining responsive documents are fully exempt from disclosure
under 5 U.S.C. § 552 (b)(1) and/or (b)(5). No non-exempt information in these remaining
documents is reasonably segregable.

UNCLASSIFIED DOCUMENTS RESPONSIVE TO THE REQUEST

12. 5 U.S.C. § 552(b)(5), permits the withholding of “inter-agency or intra-agency
memorandums or letters which would not be available by law to a party other than an agency in
litigation with the agency.” Exemption 5 allows an agency to exempt information that is
normally privileged in the civil discovery context. These privileges include the pre-decisional,
deliberative process privilege; the attorney- work product privilege; and the attorney-client
privilege.

13. Ten unclassified documents totaling 73 pages were located in various offices within
DoD and are listed in the attached Vaughn Index (Exhibit J).

14. Seven of the ten documents are email traffic regarding drafts of Mr. Johnson’s
speech to Yale Law School and a speech delivered by the Attorney General at Northwestern
University School of Law on March 5, 2012. These speeches were prepared using input from
senior advisors within DoD and from personnel at other government agencies. These
consultations were essential to determining the nature and the scope of the speeches. These
internal communications are exempt from disclosure under exemption 5. The emails are
predecisional and deliberative, as they contain opinions, advice, and recommendations as part of
the consultative process involved in determining statements that would be made regarding
declared United States policy. Disclosure of this information could chill full, frank and open

discussions on matters of policy between subordinates and superiors. The content of the emails
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consist of internal deliberations regarding draft legal analysis, which plaintiffs agreed to exclude
in the letter dated April 3, 2012.

15. One of the unclassified documents is a CAPSTONE presentation presented by the
General Counsel on February 1, 2012, to officers who recently obtained the rank of 0-7
regarding international legal principles. This document is exempt from disclosure under
exemption 5 as attorney/client communication, as it contains communications and advice to
clients that were intended to be confidential and there is no indication that the intended
confidentiality was not maintained.

_ 16. The remaining two unclassified documents are unclassified memoranda from the
Legal Counsel to the Chairman of the Joint Chiefs of Staff to the White House’s National
Security Council Legal Advisor addressing the legal basis for conducting military operations
against U.S. citizens in general. Both of these documents are exempt from disclosure under
exemption 5. They are predecisional and deliberative, as they contain opinions, advice, and
recommendations as part of the consultative process. Disclosure of this information could chill
full, frank and open discussions on matters between legal counsel.

CLASSIFIED DOCUMENT RESPONSIVE TO THE REQUEST

17. In addition to the unclassified documents described above, the searches located the
Department of Justice Office of Legal Counsel (OLC) opinion identified by OLC as responsive
to requests by both the ACLU and the New York Times. This OLC opinion must be withheld in
full because the content of the document contains information about military operations,
intelligence sources and methods, foreign government information, foreign relations, and foreign i
activities. Its disclosure would damage national security, and the classified information is not

reasonably segregable. The document is exempt from disclosure under exemptions 1 and 5.
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18. FOIA exemption 1, 5 U.S.C. § 552(b)(1), provides that the FOIA disclosure
provisions do not apply to matters that are: (A) specifically authorized under criteria established
by an Executive Order to be kept from disclosure in the interests of national defense or foreign
policy and (B) are in fact properly classified pursuant to such an Executive Order.

19. Executive Order (E.O.) E.O. 13526 establishes a framework for “classifying” and
“safeguarding” national security information, “including information relating to defense against
transnational terrorism.” Section 6.1(i) of E.O. 13526 defines “classified national security
ﬁomation” or “classified information” as “information that has been determined pursuant to
this order or any predecessor order to require protection against unauthorized disclosure and is
marked to indicate its classified status when in documentary form.” Section 6.1(cc) of E.O.
13526 defines “national security” as the “national defense or foreign relations of the United
States.”

20. Section 1.1(a) of E.O. 13526 provides that information may be originally classified
under the terms of this order only if all of the following conditions are met: (1) an original
classification authority is classifying the information; (2) the information is owned by, produced
by or for, or is under the control of the U.S. government; (3) the information falls within one or
more of the categories of information listed in section 1.4 of E.O. 13526; and (4) the original
classification authority determines that the unauthorized disclosure of the information reasonably
could be expected to result in some level of damage to the national security and the original
classification authority is able to identify or describe the damage.

21. In Section 1.3(2)(2) of Executive Order (E.O.) 13526, the President authorized
agency heads to designate officials that may classify information originally as TOP SECRET. In

turn, and pursuant to Section 1.3(c) of E.O. 13526, the Deputy Secretary of Defense, acting
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pursuant to a delegation from the Secretary of Defense, has authorized me to exercise TOP
SECRET original classification authority.

22. As an original classification authority, consistent with Sections 1.1(a) of E.O. 13526,
and as described below, I have determined that some of the information contained within the
OLC opinion concerns E.O. 13526 Sections 1.4(a) (military plans, weapons systems, or
operations), (b) (foreign government information), (c) (intelligence activities and intelligence
sources and methods) and (d) (foreign relations of the U.S.). This information is owned by and
under the control of the U.S. government, the unauthorized disclosure of which reasonably could
be expected to result in exceptionally grave damage to the national security. I also have
determined that the information contained within the OLC opinion has not been classified in
order to conceal violations of law, inefficiency, administrative error; prevent embarrassment to a
person, organization, or agency; restrain competition; or prevent or delay the release of
information that does not require protection in the interests of national security.

23. The OLC opinion is also exempt under the deliberative process privilege of
exemption 5. The information is pre-decisional and deliberative, as the documents contain
opinions, advice, and recommendations as part of the consultative process important to national
security policy-making, Disclosure of this information could chill full, frank, and open
discussion on matters that are the subject of these documents.

24. Finally, as the OLC opinion contains advice from counsel, it is also exempt under the
attorney-client privilege., These documents contain advice to clients, reflect information
communicated by clients in confidence to attorneys, and contain communications that were

intended to be confidential and there is no indication that the intended confidentiality was not

maintained.
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“NO NUMBERS, NO LIST” RESPONSE
TO REMAINING CLASSIFIED RESPONSIVE RECORDS

25. In addition to the documents listed in Exhibit J and the OLC opinion described
above, there are additional classified documents responsive to plaintiffs’ request.

26. DoD cannot further describe or even enumerate on the public record, the number,
type, or dates of responsive records because to do so would reveal classified information about
the nature and extent of DoD’s interest in these topics. To provide any additional information,
even type of document, author, date, length, recipient, could itself reveal classified facts. For
example, revealing the dates of documents could strongly suggest that DoD had information
about particular operations, events or individuals, thus potentially revealing the focus of military
operational planning, the extent of DoD’s knowledge about AQAP internal structures and
activities, intelligence sources and methods, and other classified information. Revealing the
nature, depth, or breadth of DoD’s interest in this topic could expose the nature, depth, or breadth
of DoD’s operational activities, which would enable this sophisticated adversary to more
effectively thwart our efforts and implicate sensitive foreign relations. This information could
reasonably be expected to harm nationél security and must be withheld.

27. The plaintiff has asserted in the complaint that the United States has publically
acknowledged underlying facts, which DoD’s response seeks to protect. I am aware of the
speeches made by the DoD General Counsel, the United States Attorney General, and other
Executive Branch officials regarding legal analysis and procedural considerations applicable to
the potential use of lethal force against valid military targets who happen to be United States

citizens. However, I am not aWare of any Executive Branch official having officially
acknowledged the nature, depth, or breadth of DoD’s interest or involvement in the deaths, or

lack thereof, of Anwar al-Awlaki, Samir Kahn, or Abdulrahman al-Awlaki.
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28. I declare under penalty of perjury pursuant to 28 U.S.C. § 1746 that the foregoing is
true and correct.

Executed this 20th day of June 2012 in Arlington, VA.

M\@L Wrle UShe

Lieutenant General ROBERT R. NELLER, USMC
Director of Operations, J-3, Joint Staff

10
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Information Officer

Office of Freedom of Information and Security Review
Directorate for Executive Services and Communications
FOlA/Privacy Branch

1155 Defense Pentagon, Room 2C757

Washington, D.C. 20301-1155

HQ USSOCOM

ATTN: SOCS-SJS-I/FOIA Requester Service Center
7701 Tampa Point Blvd

MacDill AFB, FL 33621-5323

FOIA/PA Mail Referral Unit
Department of Justice

Room 115

LOC Building

Washington, D.C. 20530-0001

Carmen L. Mallon

Chief of Staff

Office of Information Policy
Department of Justice

Suite 11050

1425 New York Avenuc, NW
Washington, DC 20530-0001

Elizabeth Farris, Supervisory Paralegal
Office of Legal Counsel

Department of Justice

Room 5515, 950 Pennsylvania Ave., NW
Washington, DC 20530-0001

Tracy Schmaler

Director, Office of Public Affairs
Department of Justice

950 Pennsylvania Avenue, NW
Washington, DC 20530-0001
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Information and Privacy Coordinator
FOIA Office

Gate S

1000 Colonial Farm Road

McLean, VA 22101

Re: REQUEST UNDER FREEDOM OF INFORMATION ACT/

Expedite ocessing Requested
To Whom it May Concern:

This letter constitutes a request (“Request”) pursuant to the Freedom
of Information Act (“FOIA”), 5 U.S.C. § 552 ef seq., the Department of
Defense implementing regulations, 32 C.F.R. § 286.1 et seq., the
AMERICAN CIVIL LIBERTIES Department of Justice implementing regulations, 28 C.F.R. § 16.1 et seq.,
UNIGN FOUNDATION the Central Intelligence Agency implementing regulations, 32 C.F.R.
§ 1900.01 ef seq., the President’s Memorandum of January 21, 2009, 74
Fed. Reg. 4683 (Jan. 26, 2009) and the Attorney General's Memorandum of
March 19, 2009, 74 Fed. Reg. 49,892 (Sept. 29, 2009). The Request is
submitted by the American Civil Liberties Union Foundation and the
American Civil Liberties Union (collectively, the “ACLU").'

This Request seeks records pertaining to the legal authority and
factual basis for the targeted killing of Anwar al-Awlaki? (“al-Awlaki”) and
two other U.S. citizens by the United States Government, According to
news reports, al-Awlaki, a United States citizen, was killed in Yemen on or
around September 30, 2011, by a missile or missiles fired from one or more
unmanned aerial vehicles (UAVs)—commonly refetred to as “drones”—
operated by the Central Intelligence Agency (CIA) and/or Joint Special
Operations Command (JSOC). See, e.g., Mark Mazzetti, Eric Schmitt, &
Robert F. Worth, C.Z4. Strike Kills U.S.-Born Militant in a Car in Yemen,
N.Y, Times, Oct. 1, 2011, at Al, available at http:/Mnyti.ms/tsip7); Greg
Miller, Strike on Aulagi Demonstrates Collaboration berween CIA and
Military, Wash. Post, Sept. 30, 2011, http://wapo.st/nU0Ia0. Samir Khan

! The American Civil Libertics Union is a non-profit, 26 U.S.C. § 501(c)}{4) membership
organization that educates the public about the civil liberties implications of pending and
proposed state and federal legislation, provides analysis of pending and proposed
legislation, directly Jobbies lcgislators, and mobil{zes its members to lobby their legislators.
The American Civil Libertics Union Foundation is a separate 26 U.S.C. § 501(cX3)
organization that provides logal representation free of charge to individuals and
organizations in civil rights and civil liberties cases, and educates the public about the civil
libertics implications of pending and proposed state and federal legislation, provides
analyses of pending and proposed legislation, directly lobbies legislators, and mobilizes its
members 1o Jobby their legisletors.

2 Al-Awlaki's name is sometimes spelled “al-Aulaqi.” This Request seeks records referring
to al-Awlaki using any spelling or transliteration of his name,
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AMERICAHN CIVIL LIBERTIES
UNION FOUNDATION

(*Khan”), also a U.S. citizen, was killed in the same attack. See Tim Mak,
U.S. Calls Kin of American Al Qaeda, Politico, Oct. 12, 2011,

http://politi.co/pqONke; Robbie Brown & Kim Severson, Drone Victim Went

From American Middle Class to Waging a Media War for Al Qaeda, N.Y.
Times, Oct. 1, 2011, at A8, gvailable at http://ayti.ms/pHZSGH. Press
reports indicate that on or around October 14, 2011, a third U.S. citizen,
Abdulrahman al-Awlaki,® was killed in a drone strike in southern Yemen.
Abdulrahman al-Awlaki, the son of Anwar al-Awlaki, was 16 years old at
the time of his death, See Peter Finn & Greg Miller, Anwar al-Awlaki's
Family Speaks Out Against His Son's Death in Airstrike, Wash. Post, Oct.
17, 2011, http://wapo.st/n9NuHP; Laura Kasinoff, Fatal Strikes Hit Yemen
as Violence Escalates, N.Y, Times, Oct. 16, 2011, at A12, available at
http://nyti. ms/pScBwi.

We seek information about the legal basis in domestic, foreign, and
international law for authorizing the targeted killing of al-Awlaki.
Specifically, we request any memoranda produced by the Department of
Justice Office of Legal Counsel (OLC) analyzing the legal basis for killing
al-Awlaki and authorizing the use of lethal force against him. We request
information regarding the rules and standards used to determine when,
where, and under what circumstances al-Awlaki could be killed, as well as
what measures were required to avoid civilian casualties. We also request

" information about whether Samir Khan was specifically targeted for killing

and what the legal basis was for killing him,

Beginning immediately after al-Awlaki was killed, the media began
reporting the existence of a legal memorandum drafted by the OLC that
provided legal justification for killing al-Awlaki (hereinafter “OLC memo™).
The memorandum was reportedly completed around June 2010 and signed
by David Barron. See Charlic Savage, Secret U.S. Memo Made Legal Case
to Kill a Citizen, N.Y. Times, Oct. 9, 2011, at A1, available at
http:/nyti ms/pScBwi; Peter Finn, Secret U.S. Memo Sanctioned Killing of
Aulagi, Wash. Post, Sept. 30, 2011, http://wapo.st/nKjZkJ. According to the
New York Times, the OLC memo “concluded that Mr, Awlaki could be
legally killed, if it was not feasible to capture him, because intelligence
agencies said he was taking part in the war between the United States and Al
Qaeda and posed a significant threat to Americans, as well as because
Yemeni authorities were unable or unwilling to stop him.” Savage, supra.
We seck release of this memorandum, as well as any other memoranda
describing the legal basis for killing al-Awlaki or any other U.S. citizen,

? Abdulrahman al-Awlaki’s first ame is sometimes spelled “Abdelyshman™ or “Abdul-
Rahman” and his family name is sometimes spelled “al-Aulaqi.” This Request secks
records referring to Abdulrahman al-Awlaki using any spelling or transliteration of his
name.
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Since al-Awlaki was killed, there have been numerous calls for the

release of the OLC memo and any other documents explaining the
government’s asserted legal basis for killing al-Awlaki. See, e.g., Arthur S.
Brisbane, The Secrets of Government Killing, N.Y. Times, Oct. 9, 2011,
http;//nyti.ms/naggsE; Editorial, Administration Should Do More to Defend ;
the Awlaki Strike, Wash. Post, Oct. 7, 2011, http://wapo.st/pl SEho; Peter E
Finn, Political, Legal Experts Want Release of Justice Dept. Memo ;
Supporting Killing of Anwar al-Awlaki, Wash, Post, Oct. 7, 2011,
http://wapo.st/n613vK (“A bipartisan chorus of political and legal voices is
calling on the Obama administration to release a declassified version of the
Justice Department memo that provided the legal analysis sanctioning the
killing in Yemen last week of Anwar al-Awlaki, a U.S. citizen.”); Benjamin
Wittes, More on Releasing the Legal Rationale for the Al-Aulaqi Strike,
Lawfare (Oct. 4, 2011, 3:07 PM), http://bit.ly/rd2x0f; Jack Goldsmith,

AMERICAN CIVIL LIBERTIES Release the al-Aulaqgi OI:C Opinion, or Its Reasoning, Lawfare (Oct. 3,

UNION FOUNDATION 2011, 7:45 AM), http://bit.ly/mRUMg0; Editorial, Qbama’s lilegal
Assassination?, Wash. Times, Oct. 3, 2011, http://bit.ly/q8y3a4 (“The
Justice Department reportedly wrote an advisory memo on the legality of
targeting an American citizen with lethal force absent a trial or other due
process, but the administration has kept the memo classified. Keeping the
legal rationale secret amplifies the voices that argue that Mr. Obama
assassinated an American citizen.”); Editorial, Anwar Awlaki: Targeted for
Death, L.A. Times, Oct, 2, 2011, hitp://lat. ms/oh0GOw. The public has a
vital interest in knowing the legal basis on which U.S. citizens may be
designated for extrajudicial killing and then targeted with legal force.

Reports indicate that the OLC memo “does not independently
analyze the quality of the evidence against [al-Awlaki].” Savage, supra.
We therefore also seek information about the factual basis for authorizing
the killing of al-Awlaki. Such information includes the basis for asserting
that al-Awlaki was operationally involved in al Qaeda planning, and that he
posed an imminent threat of harm to the United States, United States
citizens, or others, We also seck information about the legal and factual
bases for targeting Khan and Abdulrahman al-Awlaki.

Press reports have revealed that Executive Branch officials engagc in
a process of assessing the factual basis for determining whether an
individual, including U.S. citizens, should be targeted for killing. See Mark
Hosenball, Secret Panel Can Put Americans on “Kill List”, Reuters, Oct. 5,
2011, http://reiit.rs/odCHS8s; James Kitfield, Wanred: Dead, Nat'! J., Jan. 8,
2010, http://bitly/qZ0Q4q (“Hidden behind walls of top-secret
classification, senior U.S. government officials meet in what is essentially a
star chamber to decide which enemies of the state to target for
assassination.”). However, the government has not revealed the factual
basis for targeting al-Awiaki for killing, and press reports suggest that the
evidence against him is subject to significant dispute. See Hosenball, supra
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(“[O]fficials acknowledged that some of the intelligence purporting to show
Awlaki's hands-on role in plotting attacks was patchy.”). The public also
lacks information about the killings of Khan and Abdulrahman al-Awlaki,
including whether they were intentionally targeted.

L.

Without information about the legal and factual basis for the targeted
killing of al-Awlaki and others, the public is unable to make an informed
judgment about the policy of authorizing targeted killings of United States
citizens. We make the following requests for information in hopes of filling
that void.

L. Requested Records

All records created after September 11, 2001, pertaining to the legal
basjs in domesti¢, foreign and international law upon which U.S. citizens
can be subjected to targeted killings, whether using unmanned aerial
vehicles (“UAVs" or “drones™) or by other means.

All records created afler September 11, 2001, pertaining to the process
by which U.S. citizens can be designated for targeted kiltling, including
who is authorized to make such determinations and what evidence is
needed 1o support them.

. All memoranda, opinions, drafts, correspondence, and other records

produced by the OLC after September 11, 2001, pertaining to the legal

basis in domestic, foreign and international law upon which the targeted
killing of Anwar al-Awlaki was authorized and upon which he was
killed, including discussions of:

A,

The reasons why domestic-law prohibitions on murder,
assassination, and excessive use of force did not preclude the
targeted killing of al-Awlaki;

The protections and requirements imposed by the Fifth
Amendment Due Process Clause;

The reasons why international-law prohibitions on extrajudicial
killing did not preclude the targeted killing of al-Awlaki;

The applicability (or non-applicability) of the Treason Clause to
the decision whether to target al-Awlaki;

The legal basis authorizing the CIA, JSOC, or other U.S.
Government entities to carry out the targeted killing of al-
Awlaki;
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F. Any requirement for proving that al-Awlaki posed an imminent
risk of harm to others, including an explanation of how to define
imminence in this context; and

G. Any requirement that the U.S. government first atiempt to
capture al-Awlaki before killing him.

4, All documents and records pertaining to the factual basis for the targeted
killing of al-Awlaki, including:

A. Facts supporting a belief that al-Awlaki posed an imminent threat
to the United States or United States interests;

B. Facts supporting a belief that al-Awlaki could not be captured or
AMERICAN CIVIL LIBERTIES . . -
UNION FOUNDATION . brought to justice using nonlethal means;

C. Facts indicating that there was a legal justification for killing
persons other than al-Awlaki, including other U.S, citizens, while
attempting to kill al-Awlaki himself:

D. Facts supporting the assertion that al-Awlaki was operationally
involved in al Qaeda, rather than being involved merely in
propaganda activities; and

E. Any other facts relevant to the decision to authorize and execute
the targeted killing of al-Awlaki.

5. All documents and records pertaining to the factual basis for the killing
of Samir Khan, including whether he was intentionally targeted, whether
U.S. Government personnel were aware of his proximity to al-Awlaki at
the time the missiles were launched at al-Awlaki's vehicle, whether the
United States took measures 10 avoid Khan’s death, and any other facts
relevant to the decision to kill Khan or the failure to avoid causing his
death.

6. All documents and records pertaining to the factual basis for the killing
of Abdulrahman al-Awlaki, including whether he was intentionally
targeted, whether U.S. Government personnel were aware of his
presence when they launched a missile or missiles at his location,
whether he was targeted an the basis of his kinship with Anwar al-
Awlaki, whether the United States took measures to avoid his death, and
any other factors relevant to the decision to kill him or the failure to
avoid causing his death.
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I1. Application for Expedited Processing

‘We request expedited processing pursuant to 5 U.S.C.
§ 552(a)(6)(E); 28 C.F.R. § 16.5(d); 32 C.F.R. § 286.4(d)(3); and 32 C.F.R.
§ 1900.34(c). There is a “compelling neced” for these records because the
information requested is urgently needed by an organization primarily
engaged in disseminating information in order to inform the public about
actual or alleged Federal Government activity. S U.S.C. § 552(a)(6)(EX(v);
see also 28 C.F.R, § 16.5(d)(1)(ii); 32 C.F.R. § 286.4(d)}(3)(ii); 32 C.F.R.
§ 1900.34(c)(2). ln addition, the records sought relate to a “breaking news
story of general public interest.” 32 C.F.R. § 286.4(d)(3)(ii)(A); see also 28
C.F.R. § 16.5(dX1){iv) (providing for expedited processing in relation to a
“matter of widespread and exceptional media interest in which there exist
possible questions about the government’s integrity which affect public
confidence”).

AMERICAN CIVIL LIBERTIES
UNION FOUNDATION

The ACLU is “primarily engaged in disseminating information”
within the meaning of the statute and regulations, 5 U.S.C.
§ 552(a){6)(EXv)(IL); 28 C.F.R. § 16.5(d)(1)(1i); 32 C.F.R. § 286.4(d)(3)(ii);
32 CF.R. § 1900.34(c)(2). Dissemination of information to the public is &
critical and substantial component of the ACLU’s mission and work. See
ACLUv. Dep't of Justice, 321 F. Supp. 2d 24, 30 n.5 (D.D.C. 2004) (finding
that a non-profit public interest group that “gathers information of potential
interest to a segment of the public, uses its editorial skills to tum the raw
material into a distinct work, and distributes that work to an audience” to be
“primarily engaged in disseminating information” (internal citation
omitted)). Specifically, the ACLU publishes newsletters, news briefings,
right-to-know documents, and other educational and informational materials
that are broadly circulated to the public. Such material is widely available
to everyone, including individuals, tax-exempt organizations, not-for-profit
groups, law students and faculty, for no cost or for a nominal fee. The
ACLU also disseminates information through its heavily visited website,
www.aclu.org. The website addresses civil rights and civil liberties issnes
in depth, provides features on civil rights and civil liberties issues in the
news, and contains many thousands of documents relating to the issues on
which the ACLU is focused. :

The ACLU website specifically includes features on information
obtained through the FOIA. See, e.g., www.aclu.org/torturefoia;
http://www.aclu,.org/olcmemos/; http://www.aclu.org/national-
security/predator-drone-foia;
http://www aclu.org/safefree/torture/csrtfoia.html;
http://www.aclu.org/natsec/foia/search.html;
http://www.aclu.org/safefree/nsaspying/30022res20060207. html;
www.aclu.org/patriotfoia; www.aclu.org/spyfiles;
http://www.aclu.org/safefree/nationalsecurityletters/32140res20071011.html
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; www.aclu.org/exclusion. For example, the ACLU"s “Torture FOIA™
webpage, www.aclu.org/torturefoia, contains commentary about the
ACLU’s FOIA request, press releases, analysis of the FOIA documnents, and
an advanced search engine permitting webpage visitors to search the _
documents obtained through the FOIA. The webpage also advises that the
ACLU in collaboration with Columbia University Press has published a
book about the documents obtained through the FOIA. See Jameel Jaffer &
Amrit Singh, Administration of Torture: A Documentary Record from
Washington to Abu Ghraib and Beyond (Columbia Univ. Press 2007). The
ACLU also publishes an electronic newsletter, which is distributed to
subscribers by e-mail. Finally, the ACLU has produced an in-depth
television series on civil liberties, which has included analysis and
explanation of information the ACLU has obtained through the FOIA. The
ACLU plans to analyze and disseminate to the public the informeation

AMERICAN CWIL LIBERTIES gathered through this Request. The records requested are not sought for

UNION FOUNDATION commercial use and the Requesters plan to disseminate the information
disclosed as a result of this Request to the public at no cost.*

Furthermore, the records sought directly relate to a breaking news
story of general public interest that concerns actual or alleged Federal
Government activity; specifically, the records sought relate the U.S.
Government’s targeted killing of Anwar al-Awlaki, allegedly collateral
killing of Samir Khan, and potential killing of other U.S. citizens in Yemen
and elsewhere using unmanned aerial vehicles or other means. The records
sought will help determine what the government’s asserted legal basis for
the targeted killing of al-Awlaki and others is, whether it complies with
domestic and international law, whether the government seeks to avoid
collateral killing of U.S. citizens not specifically targeted, and other matters
that are essential in order for the public to make an informed judgment about
the advisability of this tactic and the lawfulness of the government’s
conduct. For these reasons, the records sought relate to a “matter of
widespread and exceptional media interest in which there exist possible
questions about the government’s integrity which affect public confidence.”
28 C.F.R. § 16.5(d)(1)(iv).

There have been numerous news reports about targeted killings using
drones in Afghanistan, Pakistan, Yemen and elsewhere. More particularly,
there has been extensive media coverage of the killing of al-Awlaki and
Kban. See, e.g., Tim Mak, U.S. Calls Kin of American Al Qaeda, Politico,
Oct. 12, 2011, http://politi.co/pqgONke; Scott Shane & Thom Shanker, Yemen

Y In addition to the national ACLU offices, thers are 53 ACLU sffiliate and national chapter
offices located throughout the United States and Puerto Rico. These offices further
disseminate ACLU material to local residents, schools, and organizations through a variety
of means, including their own websites, publications, end newsletters. Further, the ACLU
makes archived material available at the American Civil Liberties Unjon Archives at
Princeton University Library.
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Strike Reflects U.S. Shift To Drones as Cheaper War Tool, N.Y. Times, Oct.
2,2011, at Al, available at http://nyti.ms/ogznlt; Mark Mazzetti, Eric
Schmitt, & Robert F, Worth, C.1A4. Strike Kills U.S.-Born Militant In A Car
In Yemen, N.Y. Times, Oct. 1, 2011, at A1, available at
http://nyti.ms/rsjp7J; Robbie Brown & Kim Severson, Drone Victim Went
From American Middle Class to Waging a Media War for Al Qaeda, N.Y.
Times, Oct. 1, 2011, at A8, available at http://nyti.ms/pHZSGH; Greg
Miller, Strike on Aulagi Demonstrates Collaboration Between CI4 and
Military, Wash. Post, Sept. 30, 2011, http://wapo.st/nUOla0. There has also
been widespread reporting of the killing of Abdulrahman al-Awlaki. See,
e.g., Peter Finn & Greg Miller, Anwar al-Awlaki's Family Speaks out
Against His Son's Death in Airstrike, Wash, Post, Oct, 17, 2011,
http://wapo.st/n9NuHP; Laura Kasinoff, Fatal Strikes Hit Yemen as
Violence Escalates, N.Y, Times, Oct. 16, 2011, at A12, available at
http://nyti.ms/pScBwi; Brian Bennett, U.S. Drone Strikes Kill Al Qaeda
Operative in Yemen, L.A. Times, Oct. 16, 2011, http://lat. ms/mWffAn;
Hamza Hendawi, Yemen: U.S. Strike Kills 9 al-Qaeda Militants, Associated
Press, Oct. 15, 2011, http://aben.ws/p3HgbA.

The Obama Administration’s refusal to release the OLC memo or
other documents describing the legal basis for killing al-Awlaki has also
been the subject of intense media coverage. See, e.g., Charlie Savage,
Secres U.S. Memo Made Legal Case to Kill a Citizen, N.Y. Times, Oct, 9,
2011, at Al, available at http://nyti.ms/pScBwi; Arthur S. Brisbane, The
Secrets of Government Killing, N.Y. Times, Oct. 9,2011,
http://nyti.ms/naggsE; Editorial, Administration Should Do More to Defend
the Awlaki Strike, Wash. Post, Oct. 7, 2011, http://wapo.st/p1SEhe; Peter
Finn, Political, Legal Experts Want Release of Justice Dept. Memo
Supporting Killing of Anwar al-Awlaki, Wash, Post, Oct. 7, 2007,
http://wapo.st/n613vK; Editorial, Obama's lllegal Assassination?, Wash.
Times, Oct. 3, 2011, http:/bit.ly/q8y3ad; Editorial, Amwar Awlaki: Targeted
for Death, L.A. Times, Oct. 2, 2011, http://lat.ms/oh0GOw; Peter Finn,
Secret U.S. Memo Sanctioned Killing of Aulagi, Wash. Post, Sept. 30, 2011,
http://wapo.st/nKjZkJ. There is also significant interest in the details of the
process by which the government authorized the killing of al-Awlaki, See,
e.g., Bruce Ackerman, Obama’s Death Panel, Foreign Policy, Oct. 7, 2011,
http:/fbit.ly/qZ0Q4q; Mark Hosenball, Secrer Panel Can Put Americans on

“Kill List”, Reuters, Oct. 5, 2011, http://reut.rs/odCHS8s.

Significant and pressing questions about the basis for the targeted
killing of al-Awleaki and other U.S. citizens remain unanswered. Therefore,
the subject of this Request will remain a matter of widespread and
exceptional media interest. The public has an urgent need for information
about the subject of this Request.

Filed 06/21/12 Page 10 of 13

204

JA353



Case: 13-422
Case 1:12-cv-00794-CM Document 30-1

AMERICAN CWIL LIBERTIES
UNION FOUNDATION

Document: 68-1 Page: 86  04/15/2013 907451

I11. Application for Waiver or Limitation of Fees

We request a waiver of search, review, and duplication fees on the
grounds that disclosure of the requested records is in the public interest
because it “is likely to contribute significantly to public understanding of the
operations or activities of the government and is not primarily in the
commercial interest-of the requester.” 5 U.S.C. § 552(a)(4)(A)(iii); see also
2B C.FR. § 16.11(k)(1); 32 C.F.R. § 286.28(d); 32 C.F.R. § 1900.13(b)(2).

As discussed above, numerous news accounts reflect the

considerable public interest in the records we seek. Given the ongoing and

widespread media attention to this issue, the records sought in the instant
Request will contribute significantly to public understanding of the
operations and activities of the Departments of Defense, Justice, and the
Central Intelligence Agency with regard to the targeted killings of Anwar al-
Awlaki and other U.S. citizens. See 28 C.F.R. § 16.11(k)(1)()); 32 C.F.R.

§ 286.28(d)(i); 32 C.F.R. § 1900.13(b}2). Moareover, disclosure is not in
the ACLU's commercial interest. Any information disclosed by the ACLU
as a result of this Request will be available to the public at no cost. Thus, a
fee waiver would fulfill Congress’s legislative intent in amending FOIA.
See Judicial Watch Inc. v. Rossotti, 326 F.3d 1309, 1312 (D.C. Cir. 2003)
{“Congress amended FOIA to ensure that it be ‘liberally construed in favor
of waivers for noncommercia] requesters.’” (citation omitted)); OPEN

204
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Government Act of 2007, Pub. L. No. 110-175, 121 Stat, 2524, § 2 (Dec. 31, .

2007) (finding that “disclosure, not secrecy, is the dominant objective of the
Act,” but that “in practice, the Freedom of Information Act has not always
lived up to the ideals of that Act”).

We also request a waiver of search and review fees on the grounds
that the ACLU qualifies as a “representative of the news media” and the
records are not sought for commercial use. 5 U.S.C. § 552(a)}(4)(A)Gi){D.
Accordingly, fees associated with the processing of the Request should be
“limited to reasonable standard charges for document duplication.” S

U.S.C. § 552()(4)A))(IT); see also 32 C.FR. § 286.28(e)(7); 32 CFR. §

1900.13(i)(2); 28 C.F.R. § 16.11(d) (search and review fees shall not be
charged to “representatives of the news media”). '

The ACLU meets the statutory and regulatory definitions of a
“representative of the news media” because it is an “entity that gathers -
information of potentia] interest to a segment of the public, uses its editorial
skills to tum the raw materials into a distinct work, and distributes that work
to an audience.” 5 U.S.C. § 552(a)(4)(A)(ii); see also Nat'l Sec. Archive v.
Dep't of Def., 880 F.2d 1381, 1387 (D.C. Cir. 1989); ¢f ACLUv. Dep't of
Justice, 321 F. Supp. 2d 24, 30 n.5 (D.D.C. 2004) (finding non-profit public
interest group to be “primarily engaged in disseminating information™), The
ACLU is a “representative of the news media” for the same reasons it is
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“primarily engaged in the dissemination of information.” See Elec. Privacy
Info. Ctr. v. Dep’t of Def., 241 F. Supp. 2d 5, 10-15 (D.D.C. 2003) (finding
non-profit public interest group that disseminated an electronic newsletter

and published books was a “repmentatxvc of the news media” for purposes

of FOIA), see supra, section Il ]
» * ;

Pursuant to applicable statute and regulations, we expect a .
determination regarding expedited processing within 10 calendar days. See
5 U.S.C. § 552(a)(6)(E)X(iiXI); 28 C.F.R. § 16.5(d)(4); 32 C.FR.

§ 286.4(d)(3); 32 C.F.R. § 1500.21(d).

Please be advised that because we are requesting expedited
processing under the Department of Justice implementing regulations
AMERICAN CIVIL LIBERTIES sef:txon 16.5(d)(1)(ii) and section 16.5(d)(1)(iv), we are sending a copy of
UNION FOUNDATION this letter to DOJ’s Office of Public Affairs. Notwithstanding Ms. - i
Schmaler’s determination, we look forward to your reply within 20 busmcss -
days, as the statute requires under section 552(a)(6)}(AX]).

If the Request is denied in whole or in part, we ask that you justify
all deletions by reference to specific exemptions to FOIA. We expect the
release of all segregable portions of otherwise exempt material. We reserve
the right to appeal a decision to withhold any information or to deny a
waiver of fees.

® On account of these factors, fees associated with responding to FOIA requests are
regularly waived for the ACLU. For example, in August 2011 the Department of Justice
granted a fee waiver to the ACLU with respect to a request for information related to the
proxy detention of detainees of U.S. naval vessels, In June 2011, the National Security
Division of the Department of Justice granted & fee waiver to the ACLU with respectto a
request for documents relating to the interpretstion and implementation of a section of the i
PATRIOT Act, la October 2010, the Department of the Navy granted a fee waiver to the !
ACLU with respect to a request for documents regarding the deaths of detainees in U.S. :
custody. In January 2009, the CIA granted a fee waiver with respect to the same request.

In January 2019, the State Department, Departinent of Defense, and Department of Justice
all granted a fee waiver to the ACLU with regard to a FOLA request submitted in April

2009 for information relating to the Bagram Theater Intemment Facllity in Afghanistan. In
March 2009, the State Department granted a fee waiver to the ACLU with regard to a FOIA
request submitted in December 2008, The Department of Justice granted a fee waiver to
the ACLU with regard to the same FOIA request, In November 2006, the Department of
Health and Human Services granted a fee waiver to the ACLU with regard to 8 FOIA
request submirted in November of 2006. In addition, the Department of Defense did not
charge the ACLU fees agsociated with FOIA requests submitted by the ACLU in-April
2007, June 2006, February 2006, and October 2003. The Departinent of Justice did not
charge the ACLU fees associated with FOIA requests submitted by the ACLU in November
2007, December 2005, and December 2004, Three separate agencies—the Fedoral Bureau
of Investigation, the Office of Intelligence Policy and Review, and the Office of
Information and Privacy in the Department of Justico—did not charge the ACLU fees
essociated with a FOLA request submitted by the ACLU in August 2002.
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We also request that you provide an estimated date on which you
will complete processing of this request. See 5 U.S.C. § 552(a)(T)(B).

Thank you for your prompt attention to this matter. Please furnish
all applicable records to:

Nathan Freed Wessler

National Security Project
American Civil Liberties Union
125 Broad Styeet, 18th Floor
New York, NY 10004

[ affirm that the information provided supporting the request for
expedited processing is true and correct to the best of my knowledge and
AMERICAHN CIVIL, LIBERTIES belief. See 5 U.8.C. § 552(a)(6XE)(vi).
UNION FOUNDATION

Sincerely,

W] 'l

Nathan Freed Wessler

American Civil Liberties Union Foundation
125 Broad Street, 18th Floor

New York, NY 10004

Tel: (212) 519-7847

Fax: (212) 549-2654
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DEPARTMENT OF DEFENSE
OFFICE OF FREEDOM OF INFORMATION
1155 DEFENSE PENTAGON

WASHINGTON, DC 20301-1155
' 0CT3 1 200

Ref: 12-F-0113

Mr. Nathan Freed Wessler
Anmerican Civil Liberties Union
125 Broad Street, 18™ Floor
New York, NY 10004

Dear Mr. Wessler:

This is an interim response to your October 19, 2011, twelve page Freedom of
Information Act (FOIA) request submitted on behalf of the American Civil Liberties Union
Foundation and the American Civil Liberties Union (collectively, the “ACLU™). Your request
seeks, “...records pertaining to the legal authority and factual basis for the targeted killing of
Anwar al Walkai (“al-Awlaki”) and two other U.S. citizens by the Unites States Government.”
We note that you have also submitted this request to HQ USSOCOM and the Department of
Justice. We received your request on October 26, 2011, and assigned it FOIA case number 12-F-

0113.

You have also requested: (a) “Representative of the news media” fee status, 5 U.S.C.§
552(a)(4)(A)(ii), 32 C.F.R.§286.28(e)(7); (b) a waiver or limitation of search, review and
duplication fees, 5 U.S.C.§552(a)(4)(A)(iii), 32 C.F.R.§286.28(d); and (c) expedited processing
on the basis of “compelling need”” and urgent need, 5 U.S.C.§552(a)(6)(E), 32 C.F.R.§

286.4(d)(3)(ii).

Concerning your request for representative of the news media status, in your request you
explain that the ACLU is a membership crganization that educates the public about civil liberties
implications of pending and proposed legislation, lobbies legislators and mobilizes its members
to lobby their legislators. That the ACLU provides legal representation free of charge to
individuals and organizations in civil rights and civil liberties cases, and educates the public
about the civil liberties implications of pending and proposed state and federal legislation,
provides analyses of pending and proposed legislation, directly lobbies legislators, and mobilizes
its members 1o lobby their legislators. Additionally, you state that although the, “ACLU is
perhaps most well known for its litigation activities, it is far more than a large public-interest law
firm. The ACLU’s principal mission is not to litigate important civil-rights and civil-liberties
cases, but to preserve and defend the guarantees of the Bill of Rights and civil-rights laws, using
litigation as just one of many tactics...Every aspect of the ACLU’s work in furtherance of this
mission—including litigation—can fairly be described as information dissemination.”

: According to your website, “the ACLU is our nation’s guardian of liberty, working daily
in courts, legislatures and communities to defend and preserve the individual rights and liberties
that the Constitution and laws of the United States guarantee everyone in this country.”
Although the ACLU may have the means to disseminate information to the public, your website
does not support that the ACLU’s function is publishing or broadcasting news to the public.
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After carefully considering your letter in the context of the governing Departmental regulation
found at 32 C.F.R. § 286 and reviewing information available concerning the American Civil
Liberties Union and the ACLU Foundation on your website, 1do not find that the ACLU would
qualify as a representative of the news media.

Accordingly, I have determined that you should be placed in the “other” category for fee
purposes. The “other” fee category affords you two hours of search time and 100 pages of
duplication free of charge. Subsequent processing will be assessed at the established Department
of Defense (DoD) fee rates of: clerical search time--$20 per hour; professional search time--$44
per hour; executive search time--$75 per hour; and document reproduction at $0.15 per page

Your request that fees associated with the processing of the request should be limited to
reasonable standard charges for document duplication, 32 C.F.R. § 286.28(e)(7), on the grounds
that the ACLU qualifies as a representative of the news media, is denied. Due to the scope of
your request, I anticipate that a complete search for responsive records would exceed the two
free hours that you are entitled to as an “other” category requester. I ask that you make a fee
commitment to support a complete search. If you do not commit to pay fees, the search will be
limited to two hours and will only be conducted within the Office of the Secretary of Defense
and the Joint Staff. Please respond in writing, stating the amount of fees you are willing to pay
to process this request beyond two hours.

You have requested expedited processing on the basis of “compelling need” and urgent
need by an organization primarily engaged in disseminating information in order to inform the
public about actual or alleged Federal government activity. You argue that the records requested
will help determine what the government's asserted legal basis for the targeted killing of al-
Awlaki and others is, whether it complies with domestic and international law, whether the
government seeks to avoid collateral killing of U.S. citizens not specifically targeted, and other
matters that are essential in order for the public to make an informed judgment about the
advisability of this tactic and the lawfulness of the government’s conduct”. However, as to
qualifying as “breaking news,” the information relates to continuing news stories, as you have
illustrated on pages eight and nine of your request. In addition, I do not find that the information
would lose its value if not processed on an expedited basis. Therefore, your request for
expedited processing is denied.

We will be unable to respond to your request within the FOIA’s statutory time period as
there are unusual circumstances which impact our ability to quickly process your request. Those
circumstances are: the need to search for and collect records from several organizations which
are geographically separated from this Office and the need for consultation with one or more
other agencies or DoD components having a substantial interest in either the determination or the
subject matter of the records. For these reasons, your request has been placed in our complex
processing queue. We will additionally not be able to respond to your request with an additional
10 days. Therefore, if you would like to receive an earlier response, you may wish to narrow the
scope of your request. As a matter of information, our current administrative workload is

approximately 1,700 open requests.
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If you are not satisfied with this action, you may appeal to the appellate authority, the
Director of Administration and Management, Office of the Secretary of Defense. To submit
your appeal, you should write directly to the Defense Freedom of Information Policy Office,
ATTN: Mr. James Hogan, 1155 Defense Pentagon, Washington, DC 20301-1155. Your appeal
should be postmarked within 60 calendar days of the date of this letter, should cite to case
number 12-F-0113, and should be clearly marked “Freedom of Information Act Appeal.”

Sincerely,
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December 16, 2011
Via UPS

Defense Freedom of Information Policy Office
ATTN: Mr. James Hogan ’

Director of Administration and Management
Office of the Secretary of Defense

1155 Defense Pentagon

Washington, DC 20301-1155

Re:  Freedom of Information Act Appeal
Case Number 12-F-0113

Dear Mr. Hogan,

Requesters American Civil Liberties Union and American Civil
Liberties Union Foundation (together, *ACLU”) write to appeal the
Department of Defense’s denials of (1) the ACLU’s request for expedited
processing of Freedom of Information Act (“FOIA”) Request number 12-F-
0113 (“Request”) and (2) the ACLU’s request for a fee limitation based on its
status as a representative of the news media. The ACLU also appeals from
the Department of Defense’s deferral of any decision on the ACLU’s request
for a public-interest fee waiver.

The ACLU’s Request seeks records relating to the legal authority and
factual basis for the targeted killing of Anwar al-Awilaki (“al-Awlaki™) and -
two other U.S. citizens by the United States Government. Specifically, the
Request seeks six categories of information, including records pertaining to
the legal basis in domestic, foreign, and international law upon which U.S.
citizens can be subjected to targeted killing and upon which al-Awlaki was
actually targeted, the process by which U.S. citizens can be designated for
targeted killing, and factual basis for the killings of al-Awlaki, Samir Khan,
and Abdulrahman al-Awlaki. See Ex. A (FOIA Request dated October 19,
2011). Chief Paul J. Jacobsmeyer’s letter denying the ACLU’s Request for
expedited processing and a fee limitation and deferring any decision on the
ACLU’s request for a public-interest fee waiver is dated October 31, 2011.
See Ex. B (Mr. Jacobsmeyer’s letter dated October 31, 2011),

L. The ACLU is entitled to expedited processing.

Expedited processing is warranted where the information requested is
urgently needed by an organization primarily engaged in disseminating
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information in grqer to inform the public about actual or alleged federal-
government activity. See 5 U.S.C. § 552(a)(6)(E)(v)(IL); 32 C.F.R.
§ 286.4(d)(3)(ii).

For the reasons set out in the original Request, expedited processing is
warranted here. See Ex. A at 7-9. Mr. Jacobsmeyer, however, denied
expedited processing on the grounds that the requested records were not
urgently needed and did not qualify as “breaking news” because the subject of
the Request relates to “continuing news stories,” and because “the information
would [not] lose its value if not processed on an expedited besis.” Ex. B at 2.
Mr. Jacobsmeyer’s determination was incorrect; the request clearly meets the
statutory and regulatory requirements for expedited processing.

A. The requested records are urgently needed 1o inform the
public about federal-government activity.

The records requested are urgently needed to inform the national
debate about U.S. policy with respect to targeted killings of U.S. citizens. As
the ACLU’s Request demonstrates, the information requested relates to a
breaking news story that dramatically focused the public’s attention on the
legality, extent, and implications of the United States Government’s policy
and practice of authorizing and carrying out targeted killings of U.S. citizens
and others and its failure to avoid killing U.S. citizens while targeting other
individuals. See Ex. A at 2-4, 8-9.

- As the numerous news articles cited in the Request suggest, this is an
issue about which the public seeks knowledge. Indeed, since the ACLU
submitted this Request, there has been sustained interest in the U.S. policy of
authorizing targeted killings of U.S. citizens generally, and in the killings of
the three U.S. citizens discussed in the Request specifically. See, e.g., Adam
Entous, Evan Perez & Siobhan Gorman, Drone Program Attacked by Human-
Rights Groups, Wall, St. J., Dec. 9, 2011, hitp://on.wsj.com/vDimkge; Roger
Cohen, Op-Ed., Doctrine of Silence, N.Y. Times, Nov. 28, 2011,
hup://nyti.ms/uqi9le; Leonard C. Goodman, Assassinating the Rule of Law, In
These Times, Nov. 25, 2001, hitp:/bit.ly/sVIfOJ; Paul D. Milier, Op-Ed.,
When Will the U.S. Drone War End?, Wash. Post, Nov. 17, 2011,
http:/fwapo.st/tmTGJ0; Andrew Rosenthal, Release the Memo!, N.Y. Times,
Nov. 11, 2011, http://nyti. ms/swDmDB; Adam Entous, Siobhan Gorman &
Julian E. Barnes, U.S. Tightens Drone Rules, Wall St. J,, Nov. 4, 2011,
http://on.wsj.com/uh1 AEL; Tom Finn & Noah Browning, An American
Teenager in Yemen: Paying for the Sins aof his Father?, Time, Oct. 27, 2011,
http://ti.me/vj2Eor; Alan Gathright, Denver-Born Teen Killed In U.S. Drone
Attack, TheDenverChannel.com, Oct. 27, 2011, http://bit.ly/v4or1K; Daniel
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Swift, Drone Knowns and Unknowns, Harper’s Mag., Oct. 27, 2011,
http://bit.ly/rtBQjCp; Tim Lister, Death of U.S. T: eenager in Drone Strike
Stokes Debate, CNN.com, Oct. 25, 2011, http://bit.ly/xDnXsA; Catherine
Herridge, Obama Administration Pressed for Accountability Afier Americans
Killed in Anti-Terror Airstrikes, FoxNews.com, Oct, 25, 201 1,
http://fxn.ws/rIFWd8; Editorial, When is it Okay 10 Kill Americans Abroad?,
Wash. Post, Oct, 21, 2011, http://wapo.sttTCWmkY'; Ken Dilanian, Grieving
Awlaki Family Protests Yemen Drone Strikes, L.A. Times, Oct. 19, 2011,
http://lat. ms/vZQOnU.

The urgent and important nature of the requested documents has
AMERICAN CIVIL LIBERTIES recently been hlghlighted in statements made by U.S. officials, including
UNIOH FeunDaTioN President Obama. See, e.g., David Nakamura, Obama on ‘Tonight Show' with
Jay Leno: Full Video and Transcript, Wash. Post, Oct. 26, 2011,
http://wapo.stu2GTMS (“[Al-Awlaki] was probably the most important al
Qaeda threat that was out there after Bin Laden was taken out, and it was
important that working with the enemies [sic: Yemenis], we were able to
remove him from the field."); Matt Apuzzo, Obama Lawyers: Citizens
Targeted If at War with US, Associated Press, Dec. 1,2011,
http://yhoo.it/tg YqPX; Question Taken at Press Briefing, Reported Death of
Abduirahman al-Awlaki, U.S. Dep’1 of State (Oct. 25, 2011),
hitp://1.usa.gov/tD9QN. The targeted killing of al-Awlaki and other U.S.
citizens has also been a topic of discussion during Republican presidential
campaign debates, with candidates staking out positions about the legality of
the government’s actions. See CBS News/NJ Debate Transcript, Part 1,
CBSNews.com (Nov. 13, 2011), http://bit.ly/tPzdli; CBS News/NJ Debate
Transcript, Part 2, CBSNews.com (Nov. 13, 2011), http://bit.ly/rHiReq.

A rapidly growing body of legal scholarship is also being produced
regarding the legality of the targeted killing of al-Awlaki, but that scholarship
is hobbled by a lack of information about the government’s legal and factual
justifications for carrying out the killing. See, e.g., Robert J. Delahunty &
Christopher J. Motz, Killing Al-Awlaki: The Domestic Legal Issues, 1 Idaho J.
L. & Pub. Pol’y (forthcoming 2012) (manuscript at 3—4),
http://ssra.com/abstract=1963976 (“Our analysis is unavoidably somewhat
tentative. This is not only because the crucial facts surrounding the U.S.
government’s decision 1o target and kill al-Awlaki, and the circumstances
surrounding his death, are not fully available from open sources, but to an
unknown extent remain classified. No less important is the fact that the
Obama Administration has thus far declined to reveal even a redacted version
of a 50-page legal memorandum reportedly prepared in 2010 by the Justice
Department’s Office of Legal Counsel (OLC) respecting the legality of
targeting and killing al-Awlaki.””); David Husband, The Targeted Killing of

5
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Al-Awlaki, Harv. Nat'l Security J., Nov. 26, 2011, http://bit ly/sG8lh2;
Anthony M. Shults, Note, The “Surveil or Kill"” Dilemma: Separation of
Powers and the FISA Amendments Act's Warrant Requirement for
Surveillance of U.S, Citizens Abroad, 86 N.Y.U. L. Rev. 1590 (2011); Philip
Dore, Comment, Greenlighting American Citizens: Proceed With Caution, 72
La. L. Rev. 255 (2011); Michael Ramsden, Targeted Killings and
International Human Rights Law: The Case of Anwar Al-Awlaki, 16 J.
Conflict & Security L. 385 (2011); Robert Chesncy, Who May Be Killed?
Anwar al-Awlaki as a Case Study in the International Legal Regulation of
Lethal Force, in 13 Y.B. of Int’} Humanitarian L. (M.N. Schmitt et al. eds.,
2010), availabie at http://ssm.com/abstract=1754223.

AMERICAN CiVIL LIBERTIES

UNIGN Foundarion In light of the ongoing national debate about whether and how the U.S.
government may authorize and carry out targeted killings against U.S.
citizens, Mr. Jacobsmeyes’s statement that the Request does not “qualify[] as
‘breaking news’” is surprising and incorrect. The fundamental question about
how this country will deal with terrorism suspects and when it may kill its
own citizens and others is critical to the public’s understanding of the targeted
killing program and U.S. counterterrorism practices. Information sought in
the Request is essential to a full understanding of these matters. And, more to
the point, details are of paramount importance now as U.S. officials decide
when and where they are empowered to order targeted killings and whether
U.S. citizens are entitled to greater procedural protections. Anwar al-Awlaki,
Samir Khan, and Abdulrahman al-Awlaki are the most recent U.S. citizens
killed pursuant to the government’s targeted killing program, but there is no
reason to believe they will be the last. The public urgently needs access to the
information sought in the Request in order to inform the ongoing debate about
the wisdom and legality of the targeted killing program. See, e.g., Am. Civil
Liberties Union v. Dep 't of Justice, 321 F. Supp. 2d 24, 30 (D.D.C. 2004)
(finding expedited processing warranted where requested records would
provide useful information for “ongoing national debate” about the Patriot
Act); Leadership Conference on Civil Rights v. Gonzales, 404 F. Supp. 2d
246, 260 (D.D.C. 2005) (expedition of FOIA request related to voting rights
warranted where “importance of this issue is paramount” and where
“expedition of the[] documents could advance the current debate over the
Voting Rights Act™); Elec. Privacy info. Ctr., 416 F. Supp. 2d 30, 41 (D.D.C.
2006) (granting preliminary injunction for expedited processing where
“obtaining in a timely fashion information [was] vital to the current and
ongoing debate surrounding the legality of the Administration’s warrantless
surveillance program™); Elec. Frontier Found. v. Office of the Dir. of Nat’l
Intelligence, 542 F. Supp. 2d 1182, 1186 (N.D. Cal. 2008) (granting
preliminary injunction for expedited processing of FOIA request where the
requested information was “essential to inform the public debate over the
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possible FISA amendments” and where “the requested information {would] be
rendered useless in the effort to educate the American public about the issues
pertinent to the legislation if such information is produced after Congress
amends the law™); Elec. Frontier Found. v. Office of the Dir. of Nat’l
Intelligence, No. C 07-5278 SI, 2007 WL 42083} 1, at *7 (N.D. Cal. Nov. 27,
2007) (finding “irreparable harm can exist in FOIA cases . . . because ongoing
public and congressional debates about issues of vital national importance
‘cannot be restarted or wound back’” (quoting Gerstein v. Cent. Intelligence
Agency, No. C-06-4643 MMC, 2006 WL 3462659, at *4 (N.D. Cal. Nov. 29,
2006))); Gerstein, 2006 WL 3462658, at *7 (finding that delaying a response
to a FOIA request in which a national policy debate is occurring would

AMERICAN IVI_ LIBERTIES compromise a significant recognized interest “in enhancing public debate on

UNIIN FOUNDATION potential legislative action™); id. at *6 (finding expedited processing
mandatory where request concerned a “matter of . . . current exigency to the
American public” and the “subject of an ongoing national debate™); see also
Payne Enters. v. United States, 837 F.2d 486, 494 (D.C. Cir. 1988) (“stal¢
information is of little value™).

Finally, Mr. Jacobsmeyer’s conclusion that the Request does not
concern a breaking news story because “the information relates to continuing
news stories” defics common sense and caselaw on the subject. Ex. B at 2.
Widespread media interest on these topics only underscores the importance of
this issue to the public and supports the ACLU’s entitlement to expedited
processing under the “urgency to inform” standard. See, e.g., Am. Civil
Liberties Union of N. Cal. v. Dep 't of Def., No. C 06-01698 WHA, 2006 WL
1469418, at *6-7 (N.D. Cal. May 25, 2006) (stating that “[i]f anything,
extensive media interest usually is a fact supporting not negating urgency in
the processing of a FOIA request,” and holding that “intense [media] scrutiny”
about DoD’s TALON database “validated™ the argument that there was an
“‘urgency to inform’ the public about the program”); Am. Civil Liberties
Union v. Dep’t of Justice, 321 F. Supp. 2d at 29 (citing to news articles
demonstrating “widespread public concern” about the government’s
surveillance activities under the Patriot Act in concluding expedited
processing of FOIA request warranted); Leadership Conference on Civil
Rights, 404 F. Supp. 2d at 260 (noting how numerous “news reports and
magazine articles” on the topic of the FOIA request were in finding that
expedited processing was warranted).

The Request makes clear that the records requested are of critical
importance to an ongoing national debate. There is no question that release of
the records requested would be in the public interest because they would
contribute significantly to the public understanding of “actual or alleged”
activities of the government. See 5 U.S.C. § 552(a)(6XE)}vXII). Notably, the
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Department of Jps.tice has separately granted expedited processing for this
Ret_;uest,-recogmzmg that the information requested is matter of urgent
national importance. See Ex. C.

B. The ACLU is primarily engaged in the
dissemination of information.

As Requesters have already demonstrated, the ACLU is primarily
engaged in the dissemination of information. See Ex. A at 7-8. Obtaining
in_formation about governmental activity, analyzing that information, and
widely publishing and disseminating it to the press and the public (in both its
raw and analyzed form) is a critical and substantial component of the ACLU’s
work and one of its primary activities.

Indeed, courts have already found that the ACLU, and other
organizations with missions and information-dissemination activities similar
to the ACLU’s, are “primarily engaged in disseminating information.” See,
e.g., Am. Civil Liberties Union v. Dep 't of Justice, 321 F. Supp. 2d at 29 n.5
(finding that ACLU, as a non-profit, public-interest group that “gathers
information of potential interest to a segment of the public, uses its editorial
skills to turn the raw material into a distinct work, and distributes that work to
an audience” is “primarily engaged in disseminating information” (internal
citation omitted)); Leadership Conference on Civil Rights, 404 F. Supp. 2d at
260 (finding Leadership Conference—whose mission is “to serve as the site of
record for relevant and up-to-the minute civil rights news and information”
and to “disseminate[] information regarding civil rights and voting rights to
educate the public [and] promote effective civil rights laws™—to be “primarily
engaged in the dissemination of information™). Courts have found that the
ACLU and other similar organizations are “primarily engaged in
disseminating information” even though they engage in other activities—such
as lobbying and litigation—in addition to their publication and information-
dissemination activities.

II. ACLU is entitled to a fee limitation based on its status as a
representative of the news media.

A waiver of search and review fees is warranted here because the
ACLU is a “representative of the news media” and the records requested are
not sought for commercial use. 5 U.8.C. § 552(a)(4)(AXii)(11); 32 C.F.R. §
286.28(e)(7); see Ex. A at 10~11. Mr. Jacobsmeyer concluded that the ACLU
does not qualify as a “representative of the news media” because “[a]ithough
the ACLU may have the means to disseminate information to the public,” its
website “does not support that the ACLU’s function is publishing or

204
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!Jr?adcasting news to the public.” Ex. Bat 1. Mr. Jacobsmeyer's conclusion
Is incorrect and misinterprets the standard by which an organization qualifies
as a “representative of the news media.”

The D.C. Circuit has ruled that any “entity that gathers information of
potential interest to a segment of the public, uses its editorial skills to turn the
raw materials into a distinct work, and distributes that work to an audience”
qualifies as a “representative of the news media” under FOIA’s fee-waiver
provisions. Nat'l Sec. Archive v. Dep't of Def,, 880 F.2d 1381, 1387 (D.C.
Cir. 1989); see also 5 U.S.C. § 552(a)(4}(AXii) (defining “a representative of
the news media” in identical terms). As Senator Leahy said during debate

AMERICAN €IVIS, LIBERTIES about FOIA’s fee-waiver pl'OViSiOﬂS: “It is critical that the phrase

UNIBN FOUNDATION ‘representative of the news media’ be broadly interpreted if the act is to work
as expected . . . . In fact, any person or organization which regularly publishes
or disseminates information to the public . . . should qualify for waivers as a
‘representative of the news media.” 132 Cong. Rec. $14292 (daily ed. Sept.
30, 1986). The ACLU plainly meets this standard.

As the Request amply explains, the ACLU disseminates information
through many channels, including its website, case-dedicated webpages,
blogs, press releases, books, reports, newsletters, news briefings, “know your
rights” publications, fact sheets, educational brochures, pamphilets, television
series, and public speaking engagements. See Ex. A at 7-11. The Request
further explains that the ACLU’s material is available to everyone, including
tax~exempt organizations, not-for-profit groups, law students, faculty, policy
makers, reporters, and members of the general public for no cost or for a
nominal fee. See id. at 7. It specifically indicates that the ACLU’s website
features information obtained through FOIA, including links to released
documents, analyses of that information, and charts that collect, summarize,
and present information. See id. at 7-8.

The release of documents pursuant to past ACLU requests for records
relating to the treatment of terrorism suspects has generated a significant
reaction from the press, and has added substantively to the ongoing debatc
over U.S. government policy. To date, the ACLU has received over 150,000
pages of documents in response to such record requests, attracting prolonged
and widespread attention from the public and the media.

Thus, contrary to Mr. Jacobsmeyer's determination, the ACLU’s
website more than adequately shows that it engages in publication and
dissemination of news, information, and editorial content. The information
that the ACLU disseminates is not limited 1o case developments; indeed, it
distributes educational material about a particular civil-liberties issue, recent
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news about the particular issue, analyses of congressional or executive-branch
action on the particular issue, and more in-depth analytic and educational
multimedia features on the issue. No court has ever held that an organization
that otherwise engages in the kinds of publishing, editorial, and public-
education activities that qualify it as a “representative of the news media”
must also show that these are the organization’s sole or even primary
functions. Rather, the organization must simply be actively engaged in
“gather{ing] information of potential interest to a segment of the public,
us{ing] its editorial skills to turn the raw materials into a distinct work, and
distributfing] that work to an audience.” Nat’l Sec. Archive, 880 F.2d at 1387:
id. at 1386 (finding the National Security Archive to be a news-media

AMERICAN £IVL. LIBERTIES representative even though it engaged in many other activities that did not

UNION FOUNDATION “establish an entitlement to preferred status™); see also Elec, Privacy Info. Crr.
v. Dep’t of Def,, 241 F. Supp. 2d 5, 12 (D.D.C. 2003) (stating that “the key
[is] not the organization’s ‘description,™ but rather ““whether its activities
qualify as those of a representative of the news media®” (quoting Nat 'f Sec.
Archive, 880 F.2d at 1385)). In short, there is no requirement that a particular
percentage of an organization’s efforts be dedicated to information
dissemination or that dissemination of information be the organization’s only
activity.

Indeed, many of the organizations that courts have found to be
“representatives of the news media”—and whose mission, function, and
publication activities are similar in kind to the ACLU’s—engage in a wide
variety of litigation and congressional advocacy. For example, the D.C.
courts have found that the Electronic Privacy Information Center (“EPIC”) is
a “representative of the news media” for the purposes of FOIA even though it
engages in litigation and lobbying activities beyond its more traditional
dissemination of information and public-education activities. See, e.g., Elec.
Privacy Info. Ctr., 241 F. Supp. 2d 5. EPIC, like the ACLU, is an advocacy
organization that employs multiple strategies, including litigation, public
education, and legislative and political advocacy to accomplish its policy
goals. See EPIC Annual Report 2007-2008, 2008 Elec. Privacy Info. Ctr. at
1, available at hitp://epic.org/epic/annual _reports/2007.pdf (describing itself
as a public-interest-research center that engages in activities such as “policy
research, public education, conferences, litigation, publications, and
advocacy”). EPIC, like the ACLU, frequently serves as counsel and writes
amicus briefs in federal litigation. /d at 13-15. EPIC, like the ACLU,
devotes substantial resources to advocating before Congress and the executive
branch, Jd. at 9-11, 16-18. In 2006 and 2007, EPIC’s staff testified or
submitted comments to Congress on at Jeast seven occasions and filed
comments with federal agencies on at least 11 occasions. Jd.
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. Similarly, the D.C. Circuit has found that the National Security
Archive is a “representative of the news media” for the purposes of FOIA
even though it engages in litigation and lobbying activities beyond its more
traditional dissemination of information and public-education activities. See
Nar'l Sec. Archive, 880 F.2d at 1386-87; see also Judicial Warch, Inc. v.
Dep 't of Justice, 133 F. Supp. 2d 52, 53-54 (D.D.C. 2000) (finding that
Judicial Watch, self-described as a “public interest law firm,” is a news-media
requester); Leadership Conference on Civil Rights, 404 F. Supp. 2d at 260
-(fmding Leadership Conference to be primarily engaged in disseminating
information even though it engages in substantial amounts of legislative
advocacy beyond its publication and public-education functions).

As the Request exhaustively demonstrates, the ACLU actively gathers
news and information, analyzes it, creates distinct works, publishes that
information, and disseminates it widely to the public. See Ex. A at 7—11.

IIL The ACLU is entitled to a fee-waiver determination.

FOIA requires agencies to waive or reduce the fees associated with a
request “if disclosure of the information is in the public interest because it is
likely to contribute significantly to public understanding of the operations or
activities of the government and is not primarily in the commercial interest of
the requester.” 5 U.S.C. § 552(a)(4)(A)(iii); see also 32 C.F.R. § 286.28(d).
The ACLU requested a waiver of search, review, and duplication fees based
on the considerable public interest in the subject of the Request, the ongoing
and widespread media attention to the matter, the fact that the Request would
significantly contribute to the public’s understanding of the operations and
activities of the government, and the fact that the Request was not “primarily
in the commercial interest” of the ACLU. Ex. A at 10-11. Rather than
address the ACLU’s request, Mr. Jacobsmeyer stated that he “determined that
fthe ACLU] should be placed in the ‘other’ category for fee purposes.” Ex. B
at 2. He stated that the “search will be limited to two hours and will only be
conducted within the Office of the Secretary of Defense and the Joint Staff”
unless the ACLU committed to financing a longer search. Jd.

The ACLU objects to the Department’s practice of attempting to
secure fee commitments prior to determining whether to grant a request for a
fee waiver. The Request makes clear that the records requested are of critical
importance to an ongoing national debate, and, as Mr. Jacobsmeyer’s letter
conceded, the information requested “relates to continuing news stories.” Jd
There is no question that release of the records requested would be in the
public interest because they would likely contribute significantly to the public
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understanding of the operations or activities of the govermnment. See S U.S.C.
§ 552(aX X AXiii).

Therefore, Mr. Jacobsmeyer erred in his failure to determine the
ACLU’s request for a public interest fee waiver prior to placing the ACLU’s
Request in the “other™ fee category. The ACLU’s request for a fee waiver
should be granted because the Request plainly and incontrovertibly seeks
records of immense importance to an ongoing national debate about federal
government policies and practices.

IV. Conclusion

For the foregoing reasons, the ACLU is entitled to expedited
processing of the Request and a fee limitation associated with being a
“representative of the news media.” The ACLU is also entitled to a response
to its request for a public interest fee waiver.

Thank you for your consideration.

Simelely’

Nathan Freed Wessler

American Civii Liberties Union
Foundation

125 Broad Street, 18th Floor

New York, NY 10004

Tel: (212) 519-7847

Fax: (212) 549-2654
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: DEPARTMENT OF DEFENSE
DEFENSE FREEDOM OF INFORMATION POLICY OFFICE
1155 DEFENSE PENTAGON
WASHINGTON, DC 20301-1155

DEC 27 241

Ref: 12-A-0113-Al

Mr. Nathan Freed Wessler

American Civil Liberties Union Foundation
125 Broad Street

18" Floor

New York, NY 10004

Dear Mr. Wessler:

This is in response to your December 16, 2011, Freedom of Information Act (FOIA) appeal.
We received your appeal in our office December 21, 2011,

Dvue to an extremely heavy FOIA workload, we are unable to complete your appeal within the
statutory time requirement. In fairness to the general public, we make every effort to treat all
requesters equally. Accordingly, responses are made on a first-in, first-out, easy-hard basis, and
controlled in response queues. When the appellate review of your case is complete, you will be
notified by the appellate authority, the Deputy Director of Administration and Management, Officg of
the Secretary of Defense, of the final decision. You may direct any questions concerning this appeal to
Ms. Alisa Tumner at (571) 372-04435, or alisa.turner@whs.mil.

Sincerely,
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. | | - [Z.- AC-00i7-A
UNITED STATES SPECIAL OPERATIONS COMMAND
7701 TAMPA POINT BOULEVARD
MACDILL AIR FORCE BASE FLORIDA 33621-6323

NOV -7 20m

Command Freedom of Information/Privacy Act Division
1 3

Mr. Nathan Freed Wessler

American Civil Liberties Union Foundation
125 Broad Street, 18" Floor :
New York, NY 10004

Dear Mr. Wessler:

This is an interim response to your October 19, 2011, twelve-page Freedom of Inforration
Act (FO!IA) request submitted on behalf of the Amcncan Civil Liberties Union Foundation and
the American Civil Liberties Union (collectively, the “ACLU”). Your request seeks, “...records
pertaining to the legal authority and factual basis for the targeted killing of Anwar al Walkax (“al- -
Awlaki”) and two other U.S. citizens by the United States Government. We note that you have
also submitted this request to the Department of Defense FOlA/Privacy Branch and the
Department of Justice. We received your request on November 2, 2011, and assigned it U.S.
Special Operations Command (USSOCOM) Control Number 2012-023. Please refer to this
number should you have any questions conceming your request. .

You have also requested: (a) “Representative of the news media” fee status, 5 U.S.C §
552(a}(4)A)(ii), 32 C.F.R. § 286.28(e)(7); (b) a waiver or limitation of search, review and
dupllcauon fees, 5 U.S.C. § 552(a)(4)(A)(iii), 32 C.F.R. § 286.28(d); and (c) expedited
processing on the basis of “compelling need” and” urgent need, 5 U.S.C. § 552(a)(6)(E), 32C.EFR
§ 286.4(d)(3)(1D).

Concerning your request for representative of the news medie status, in your request you
explain that the ACLU is a membership organization that educates the public about civil liberties
implications of pending and proposed legislation, lobbies legislators and mobilizes its members
to lobby their legislators. That the ACLU provides legal representation free of charge to
individuals and organizations in civil rights and civil libcrties cases, and educates the public
about the civil liberties implications of pending and proposed statc and federal legislation,
provides analyses of pending and proposed legislation, directly lobbies legislators, and mobilizes
its members to lobby their legislators. Additionally, you state that although the, “ACLU is -

- perhaps most well known for its h'tigation activities, it is far more than a large public-intercst law
firm. The ACLU'’s principal mission is not to litigate important cxwl-nghfs laws, using litigation
as just one of the many tactics.. . Every aspect of the ACLU's work in furtherance of this
mission—including litigation—can fairly be described as information dissemination.”

According to your website “the ACLU is our nation’s guardian of liberty, working daily in
courts, legislatures and commuruties to defend and preserve the individual rights and ltberucs
that the Constitution and laws of the United States guarantce everyone in this country.”
Although the ACLU may have the means to disseminate information to the public, your website:
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does not support that the ACLU’s function is publishing or broadcasting news to the public.
After carefully considering your letter in the context of the governing Departmental regulation
found at 32 C.F.R. § 286 and reviewing information available concerning the American Civil
Liberties Union and the ACLU Foundation on your website, we do not find that the ACLU
would qualify as a representative of the news media.

Accordingly, it has been determined that you should be placed in the “all other” category for

fee purposes. The “all other” fee category affords you two hours of search time and 100 pages of
duplication free of charge. Subsequent processing will be assessed at the established
USSOCOM fee rates of: clerical search time--$20 per hour; professional search time--$44 per
hour; executive search time--$75 per hour; and document reproduction at $0.15 per page.

. Your request that fees associated with the processing the request should be limited to
reasonable standard charges for document duplication, 32 CF.R, § 286.28(¢)(7), on the grounds
that the ACLU qualifies as a representative of the news media, is denied. Due to the scope of
your request, it is anticipated that 2 complete search for responsive records would exceed the two
free hours that you are entitled to as an “all other” category requester. We ask that you make a
fee commitment to support a complete search. If you do not commit to pay fees, the search will
be limited to two hours and will only be conducted within the USSOCOM Headquarters. Please
respond in writing, stating the amount of fees you are willing to pay to process this request
beyound two hours.

You have requested expedited processing on the basis of “compelling need” and urgent need
by an organization primarily engaged in disseminating information in order to inform the public
about actual or alleged Federal Govemnment activity, You argue that the records requested will
help determine the government’s asserted legal basis for the targeted killing of Al-Awlaki and
others is, whether it complies with domestic and interpatiotial law, whether the government seeks
" to avoid collateral killing of U.S. citizens not specifically targeted, and other matters that are
essential in order for the public to make an informed judgment about the advisability of this
tactic and the lawfulness of the government's conduct”, However, as to qualifying as "breaking
news," the information relates to continuing news stories, as you have illustrated on pages eight
and nine of your request. In addition, We do not find that the information would lose its value if
not processed on an expedited basis. Therefore, your request for expedited processing is denied.

We will be unable to respond to your request within the FOLA's statutory time period as
there are unusual circumstances which impact our ability to quickly process your request. Those
circumstances are: the need to search for and collect records from several organizations which
are geographically separated from this Office end the need for consultation with one or more
other agencies or DoD components having a substantial interest in either the determination or the
subject matter of the records. For these reasons, your request has been placed in our complex
processing queue. We will additionally not be able to respond to your request with an additional
10 days. Therefore, if you would like to receive an earlier response, you may wish to narrow the
scope of your request. '
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AMERICAN CIVIL LIBERTIES UNION

December 16, 2011
Via UPS

James Hogan, Chief

Policy, Appeals and Litigation Branch
Office of Freedom of Information
1155 Defense Pentagon

Washington, DC 20301-1155

Re:  Freedom of Information Act Appeal
Control Number 2012-023

Dear Mr. Hogan,

Requesters American Civil Liberties Union and American Civil
Liberties Union Foundation (together, “ACLU") write to appeal the United
States Special Operations Command’s (“USSOCOM?") denials of (1) the
ACLU’s request for expedited processing of the Freedom of Information Act
(“FOIA”) Request assigned Control Number 2012-023 {“Request”) and (2)
the ACLU’s request for a fee limitation based on its status as a representative .
of the news media. The ACLU also appeals from USSOCOM’s deferral of
any decision on the ACLU’s request for a public-interest fee waiver.

The ACLU’s RequeS} seeks records relating to the legal authority and o

factual basis for the targeted killing of Anwar al-Awlaki (“al-Awlaki”) and
two other U.S. citizens by the United States Government. Specifically, the
Request secks six categories of information, including records pertaining to
the legal basis in domestic, foreign, and intemational Jaw upon which U.S,
citizens can be subjected to targeted killing and upon which al-Awlaki was
actually targeted, the process by which U.S. citizens can be designated for
targeted killing, and factual basis for the killings of al-Awlaki, Samir Khan,
and Abdulrahman al-Awlaki, See Ex. A (FOIA Request dated October 19,
2011). Freedom of Information/Privacy Act Division Chief Phyllis D.
Holden's letter denying the ACLU’s Request for expedited processing and a
fee limitation and deferring any decision on the ACLU'’s request for a public-
interest fee waiver is dated November 7, 2011. See Ex. B (Ms. Holden’s letter
dated Nov. 7, 2011). '

L. The ACLU is entitled to expedited processing.

Expedited processing is warranted where the informatioq rcq_uested is
urgently needed by an organization primarily engaged in disseminating

| Z-AC-0017-A]
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information in order to inform the public about actual or alleged federal-
government activity. See 5 U.S.C. § 552(a)(6)(E)(v)(II); 32 C.FR.
§ 286.4(d)(3)(ii).

For the reasons set out in the original Request, expedited processing is
warranted here. See Ex. A at 7-9. Ms. Holden, however, denied expedited
processing on the grounds that the requested records were not urgently needed
and did not qualify as “breaking news” because the subject of the Request
relates to “continuing news stories,” and because “the information would [not)
lose its value if not processed on an expedited basis.” Ex. B at 2. Ms,
Holden’s determination was incorrect; the request clearly meets the statutory

AMERICAN TIVIL LIBERTIES and regulatory requirements for expedited processing.
UNIGN FQUNDATION
A. The requested records are urgently needed fo inform the
public abowt federal-government activity.

The records requested are urgently needed to inform the national
debate about U.S. policy with respect to targeted killings of U.S. citizens. As
the ACLU’s Request demonstrates, the information requested relates to a
breaking news story that dramatically focused the public’s attention on the
legality, extent, and implications of the United States Government’s policy
and practice of authorizing and carrying out targeted killings of U.S. citizens -
and others and its failure to avoid killing U.S. citizens while targetmg other
individuals. See Ex. A at 2-4, 8-9.

As the numerous news articles cited in the Request supgest, this is an’
issue about which the public secks knowledge. Indeed, since the ACLU
submitted this Request, there has been sustained interest in the U.S. policy of
authorizing targeted killings of U.S. citizens generally, and in the killings of
the three U.S. citizens discussed in the Request specifically. See, e.g., Adam
Entous, Evan Perez & Siobhan Gorman, Drone Program Attacked by Human-
Rights Groups, Wall. 8t. J., Dec. 9, 2011, http://on.wsj.com/vDmkqe; Roger
Cohen, Op-Ed., Doctrine of Silence, N. Y Times, Nov. 28, 2011,
http://nyti.ms/uqi9le; Leonard C. Goodman, Assassinating the Rule of Law, In
These Times, Nov. 25, 2001, http://bit.ly/sVIfOJ; Paul D. Miller, Op-Ed.,
When Will the U.S. Drane War End?, Wash. Post, Nov. 17, 2011,
http://wapo.sttnTGJQ; Andrew Rosenthal, Release the Memo!, N.Y. Times,
Nov. 11, 2011, http://nyti.ms/swDmDB; Adam Entous, Siobhan Gorman &
Julian E. Barnes, U.S. Tightens Drone Rules, Wall St. J., Nov. 4, 2011,
hup://on.wsj.com/uh]1 AEL; Tom Finn & Noah Browning, An American
Teenager in Yemen: Paying for the Sins of his Father?, Time, Oct. 27,2011,
http://ti.me/vj2Eor; Alan Gathright, Denver-Born Teen Killed In U.S. Drone.
Attack, TheDenverChannel.com, Oct. 27, 2011, http://bit.ly/vdor1 K; Daniel
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Swift, Drone Knowns and Unknowns, Harper’s Mag., Oct, 27, 2011,
hutp://bit.ly/eBQjCp; Tim Lister, Death of U.S, Teenager in Drone Strike
Stokes Debate, CNN.com, Oct. 25, 201 1, http://bit.ly/rDnXsA; Catherine |
Herridge, Obama Administration Pressed Jor Accountability Afier Americans
Killed in Anti-Terror Airstrikes, FoxNews.com, Oct, 25, 201 1,

http://fxn. ws/tIFWd8; Editorial, When is it Okay to Kill Americans Abroad?,
Wash, Post, Oct. 21, 2011, http://wapo.sttCWmkY; Ken Dilanian, Grieving
Awlaki Family Protests Yemen Drone Strikes, L.A. Times, Oct. 19, 2011,
http://lat.ms/vZQOnU.

The urgent and important nature of the requested documents has
AMERICAN GIYiL LIBERTIES recently been highlighted in statements made by U.S. officials, including
UNION FOL NDATION President Obama. See, e.g., David Nakamura, Obama on ‘Tonight Show’ with
Jay Leno: Full Video and Transcript, Wash. Post, Oct. 26, 2011,
http://wapo.stu2GTMS (“[Al-Awlaki] was probably the most important al
Qaeda threat that was out there afier Bin Laden was taken out, and it was
important that working with the enemies [sic: Yemenis), we were able to
remove him from the field.”); Matt Apuzzo, Obama Lawyers: Citizens
Targeted If at War with US, Associated Press, Dec. 1, 2011,
http://yhoo.it/tgYqPX; Question Taken at Press Briefing, Reported Death o
Abdulrahman al-Awlaki, U.S. Dep’t of State (Oct. 25, 2011),
http://1.usa.gov/tDQN. The targeted killing of al-Awlaki and other U.S.
citizens has also been a topic of discussion during Republican presidential
campaign debates, with candidates staking out positions about the legality of
the government's actions. See CBS News/NJ Debate Transcript, Part 1,
CBSNews.com (Nov. 13, 2011), http://bit.ly/tPzdli; CBS News/NJ Debate .
Transcript, Part 2, CBSNews.com (Nov. 13, 2011), http://bit.ly/rHiRcq. - -

A rapidly growing body of legal scholarship is also being
produced regarding the legality of the targeted killing of al-Awlaki, but that
scholarship is hobbled by a lack of information about the government’s legal
and factual justifications for carrying out the killing. See, e.g., Robert J.- |
Delahunty & Christopher J. Motz, Killing Al-Awlaki: The Domestic Legal i
Issues, 1 I1daho J. L. & Pub. Po!’y (forthcoming 2012) (manuscript at 3—4), :
http://ssm.com/abstract=1963976 (“Our analysis is unavoidably somewhat
tentative. This is not only because the crucial facts surrounding the U.S.
government’s decision to target and kill al-Awlaki, and the circumstances
surrounding his death, are not fully available from open sources, but to an
unknown extent remain classified. No less important is the fact that the
Obama Administration has thus far declined to reveal even a redacted version
of & 50-page legal memorandum reportedly prepared in 2010 by the Justice
Department’s Office of Legal Counsel (QLC) respecting the legality of
targeting and killing al-Awlaki.”); David Husband, The Targeted Killing of
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Al-Awlaki, Harv, Nat’l Security J., Nov. 26, 201 1, http://bit.ly/sGBlh2;

Anthony M. Shults, Note, The “Surveil or Kill " Dilemma; Separation of

Powers and the FISA Amendments Act’s Warrant Requirement for

Surveillance of U.S. Citizens Abroad, 86 N.Y.U. L. Rev. 1590 (2011); Philip

Dore, Comment, Greenlighting American Citizens: Proceed With Caution, 72

La. L. Rev. 255 (2011); Michael Ramsden, Targeted Killings and

International Human Rights Law: The Case of Anwar Al-Awlaki, 16 ],

Conflict & Security L. 385 (2011); Robert Chesney, Who May Be Killed? .

Anwar al-Awlaki as a Case Study in the International Legal Regulation of

Lethal Force, in 13 Y.B. of Int'] Humanitarian L. (M.N. Schmitt et al. eds., .

2010), available at hitp://ssm.com/abstract=1754223. '
AMERICAN CIV:L LIBERTIES ’
UNIDN ZDLND2TION In light of the ongoing national debate about whether and how the U.S.

govemment may authorize and carry out targeted killings against U.S.

citizens, Ms. Holden’s statement that the Request does not “qualify[] as

‘breaking news’” is surprising and incorrect. The fundamental question about |

how this country will deal with terrorism suspects and when it may kill its

own citizens and others is critical to the public’s understanding of the targeted

killing program and U.S. counterterrorism practices. Information sought in

the Request is essential to a full understanding of these matters. And, more to

the point, details are of paramount importance now as U.S. officials decide

when and where they are empowered to order targeted killings and whether

U.S. citizens are entitled to greater procedural protections. Anwar al-Awlaki,

Samir Khan, and Abdulrahman al-Awlaki are the most recent U.S. citizens

killed pursuant to the government’s targeted killing program, but there is no

reason to believe they will be the last. The public urgently needs access to the

information sought in the Request in order o inform the ongoing debate about

the wisdom and legality of the targeted killing program. See, e.g., Am. Civil

Liberties Union v. Dep’t of Justice, 321 F. Supp. 2d 24, 30 (D.D.C. 2004)

(finding expedited processing warranted where requested records would _:

provide useful information for “ongoing national debate” about the Patriot |

Act); Leadership Conference on Civil Rights v. Gonzales, 404 F, Supp. 2d ;

246, 260 (D.D.C. 2005) (expedition of FOIA request related to voting rights :

warranted where “importance of this issve is paramount” and where

“expedition of the[] documents could advance the current debate over the

Yoling Rights Act”); Elec. Privacy Info. Cir., 416 F. Supp. 2d 30, 41 (D.D.C.

2006) (granting preliminary tnjunction for expedited processing where

“obtaining in a timely fashion information {was] vital to the current and

ongoing debate surrounding the legality of the Administration’s warrantless

surveillance program™); Elec. Frontier Found. v. Office of the Dir. of Nat'l

Intelligence, 542 F. Supp. 2d 1182, 1186 (N.D. Cal, 2008) (granting

preliminary injunction for expedited processing of FOIA request where the

requested information was “essential to infonm the public debate over the
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possible FISA amendments” and where “the requested information [would] be
rendered useless in the effort to educate the American public about the issues
pertinent to the legislation if such information is produced after Congress
amends the law”); Elec. Frontier Found. v. Office of the Dir. of Nat'l
Intelligence, No. C 07-5278 SI, 2007 WL 4208311, at *7 (N.D. Cal. Nov. 27,
2007) (finding “irreparable harm can exist in FOIA cases . . . because ongoing
public and congressional debates about issues of vital national importance -
‘cannot be restarted or wound back’” (quoting Gerstein v. Cent. Intelligence
Agency, No. C-06-4643 MMC, 2006 WL 3462659, at *4 (N.D. Cal. Nov. 29,
2006))); Gerstein, 2006 WL 3462658, at *7 (finding that delaying a response
to a FOIA request in which a national policy debate is occurring would

AMERIEAN CIVIL LIBERTIES compromise a significant recognized interest “in enhancing public debate on

UNION FOUNDATION potential legislative action™); id. at *6 (finding expedited processing
mandatory where request concerncd a “matter of . . . current exigency to the
American public” and the “subject of an ongoing national debate™); see also
Payne Enters. v. United States, 837 F.2d 486, 494 (D.C. Cir. 1988) (“stale
information is of little value™).

Finally, Ms. Holden’s conclusion that the Request does not concern a
breaking news story because “the information relates to continuing news
stories” defies common sense and caselaw on the subject. Ex. B at 2.
Widespread media interest on these topics only underscores the importance of
this issue to the public and supporrs the ACLU’s entitlement to expedited
processing under the ‘*urgency to inform” standard. See, e.g., Am. Civil
Liberties Union of N. Cal. v. Dep't of Def., No. C 06-01698 WHA, 2006 WL
1469418, at *6-7 (N.D. Cal. May 25, 2006) (stating that “[i]f anything,
extensive media interest usually is a fact supporting not negating urgency in
the processing of a FOIA request,” and holding that “intense [media] scrutiny”
about DoD’s TALON database “validated” the argument that there was an
“yrgency to inform’ the public about the program™); Am. Civil Liberties
Union v. Dep’t of Justice, 321 F. Supp. 2d at 29 (citing to news articles :
demonstrating “widespread public concern” about the government’s
surveillance activities under the Patriot Act in concluding expedited “
processing of FOIA request warranted); Leadership Conference on Civil
Rights, 404 F. Supp. 2d at 260 (noting how numerous “news reports and
magazine articles” on the topic of the FOIA request were in finding that
expedited processing was warranted).

The Request makes clear that the records requested are of critical
importance to an ongoing national debate. There is no question that release of
the records requested would be in the public interest because they would
contribute significantly to the public understanding of “actual or alleged”
activities of the government. See 5 U.S.C. § 552(a)(6)(EXV)(ID). Notably, the

e
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Department of Justice has separately granted expedited processing for this |
Request, recognizing that the information requested is matter of urgent
national importance. See Ex. C.

B. The ACLU is primarily engaged in the
dissemination of information.

As Requesters have already demonstrated, the ACLU is primarily
engaged in the dissemination of information. See Ex. A at 7-8. Obtaining
information about govemmental activity, analyzing that information, and
widely publishing and disseminating it to the press and the public (in both its
raw and analyzed form) is a critical and substantial component of the ACLU’s
work and one of its primary activities.

Indeed, courts have already found that the ACLU, and other
organizations with missions and information-dissemination activities similar
to the ACLU’s, are “primarily engaged in disseminating information.” See,
e.g., Am. Civil Liberties Union v. Dep't of Justice, 321 F. Supp. 2d at 29 n.5
(finding that ACLU, as a non-profit, public-interest group that “gathers
information of potential interest to a segment of the public, uses its editorial

. skills to turn the raw material into a distinct work, and distributes that work to

an audience” is “primarily engaged in disseminating information” (internal
citation omitted)); Leadership Conference on Civil Rights, 404 F. Supp. 2d at
260 (finding Leadership Conference—whose mission is “to serve as the site of
record for relevant and up-to-the minute civil rights news and information™
and to “‘disseminate{] information regarding civil rights and voting rights to
educate the public [and] promote effective civil rights laws”—to be “primarily
engaged in the dissemination of information™). Courts have found that the
ACLU and other similar organizations are “primarily engaged in
disseminating information” even though they engage in other activities—such
as lobbying and litigation—in addition 10 their publication and information-
dissemination activities.

I1. ACLU is entitled to a fee limitation based on its status as a
representative of the news media. '

A waiver of search and review fees is warranted here because the
ACLU is a “representative of the news mediza” and the records requested are
not sought for commercial use, 5 U.S.C. § 552(a)(4)(A)({ixII); 32 C.FR. §
286.28(eX7); see EX. A at 10~11. Ms. Holden concluded that the ACLU does
not qualify as a “representative of the news media” because “[a]ithough the
ACLU may have the means to disseminate information to the public,” its
website “does not support that the ACLU’s function is publishing or

204
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broadcasting news to the public.” Ex. B at 1-2. Ms. Holden's conclusion is
incorrect and misinterprets the standard by which an organization qualifies as
a “representative of the news media.”

The D.C. Circuit has ruled that any “entity that gathers information of
potential interest to a segment of the public, uses its editorial skills to turn the
raw materials into a distinct work, and distributes that work to an audience”
qualifies as a “representative of the news media” under FOIA’s fee-waiver
provisions. Nat'l Sec. Archive v. Dep’t of Def., 880 F.2d 1381, 1387 (D.C.
Cir. 1989); see also 5 U.S.C. § 552(a)(4XAXii) (defining “a representative of
the news media” in identical terms). As Senator Leahy said during debate

AMERICAN CIVIL LIBERTIES about FOIA’s fee-waiver provisions: “[t is critical that the phrase

UNION FOUDATION ‘representative of the news media’ be broadly interpreted if the act is to work
as expected . . .. In fact, any person or organization which regularly publishes
or disseminates information to the public . . . should qualify for wajvers as a
‘representative of the news media.”” 132 Cong. Rec. S14292 (daily ed. Sept.
30, 1986). The ACLU plainly meets this standard.

As the Request amply explains, the ACLU disseminates information
through many channels, including its website, case~dedicated webpages,
blogs, press releases, books, reports, newsletters, news briefings, “know your
rights” publications, fact sheets, educational brochures, pamphlets, television
series, and public speaking engagements. See Ex. A at 7-11. The Request
further explains that the ACLU’s material is available to everyone, including
tax-exempt organizations, not-for-profit groups, law students, faculty, policy
makers, reporters, and members of the general public for no cost or for a
nominal fee, See id. at 7. It specifically indicates that the ACLU’s website
features information obtained through FOIA, including links to released
documents, analyses of that information, and charts that collect, summarize,
and present information. See id. at 7-8.

The release of documents pursuant to past ACLU fequests for records
relating to the treatment of terrorism suspects has generated a significant
reaction from the press, and has added substantively to the ongoing debate
over U.S. government policy. To date, the ACLU has received over 150,000
pages of documents in response to such record requests, attracting prolonged
and widespread attention from the public and the media.

Thus, contrary to Ms. Holden’s determination, the ACLU’s website
more than adequately shows that it engages in publication and dissemination
of news, information, and editoriai content. The information that the ACLU
disseminates is not limited to case developments; indeed, it distributes
educational material about a particular civil-liberties issue, recent news about
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UNION FRUNDATION

the particular issue, analyses of congressional or executive-branch action on
the particular issue, and more in-depth analytic and educational multimedia
features on the issue. No court has ever held that an organization that
otherwise engages in the kinds of publishing, editorial, and public-education
activities that qualify it as a “representative of the news media” must also
show that these are the organization’s sole or even primary functions. Rather,
the organization must simply be actively engaged in “gather[ing] information
of potential interest to a segment of the public, us[ing] its editorial skills to
turn the raw materials into a distinct work, and distribut[ing] that work to an
audience.” Nat'l Sec. Archive, 880 F.2d at 1387; id. at 1386 (finding the
National Security Archive to be a news-media representative even though it
engaged in many other activities that did not “establish an entitlement to
preferred status™); see aiso Elec. Privacy Info. Ctr. v. Dep't of Def, 241 F.
Supp. 2d 5, 12 (D.D.C. 2003) (stating that “the key [is] not the organization’s
‘description,’” but rather “‘whether its activities qualify as those of a
representative of the news media’” (quoting Nar I Sec. Archive, 880 F.2d at
1385)). In short, there is no requirement that a particular percentage of an
organization’s cfforts be dedicated to information dissemination or that
dissemination of information be the organization’s only activity.

Indeed, many of the organizations that courts have found to be
“representatives of the news media”—and whose mission, function, and
publication activities are similar in kind to the ACLU’s—engage in a wide
variety of litigation and congressional advocacy. For example, the D.C.
courts have found that the Electronic Privacy Information Center (“EPIC”) is
a “representative of the news media” for the purposes of FOIA even though it
engages in litigation and lobbying activities beyond its more traditional
dissemination of information and public-education activities. See, e.g., Elec.
Privacy Info. Ctr., 241 F. Supp. 2d 5. EPIC, like the ACLU, is an advocacy
organization that employs multiple strategies, including litigation, public
education, and legislative and political advocacy to accomplish its policy
goals. See EPIC Annual Report 2007-2008, 2008 Elec. Privacy Info. Ctr. at
1, available at htp://epic.org/epic/annual_reports/2007.pdf (describing itself
as a public-interest-research center that engages in activities such as “policy
research, public education, conferences, litigation, publications, and :
advocacy”). EPIC, like the ACLU, frequently serves as counse] and writes
amicus briefs in federal litigation. /4. at 13-15. EPIC, like the ACLU,
devotes substantial resources to advocating before Congress and the executive
branch. Jd. at 9-11, 16-18. In 2006 and 2007, EPIC’s staff testified or
submitted comments to Congress on at least seven occasions and filed
comments with federal agencies on at least 11 occasions. /d.
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AMERICAN CIVIL LIBERTIES
UNION FOUNDATION

Similarly, the D.C. Circuit has found that the National Security
Archive is a “representative of the news media” for the purposes of FOIA
even though it engages in litigation and lobbying activities beyond its more
traditional dissemination of information and public-education activities, See
Nat'l Sec. Archive, 880 F.2d at 1386—87; see also Judicial Watch, Inc. v.
Dep't of Justice, 133 F. Supp. 2d 52, 53-54 (D.D.C. 2000) (finding that
Judicial Watch, self-described as a “public interest law firm,” is a news-media
requester); Leadership Conference on Civil Rights, 404 F. Supp. 2d at 260
(finding Leadership Conference to be primarily engaged in disseminating
information even though it engages in substantial amounts of legislative
advocacy beyond its publication and public-education functions).

As the Request exhaustively demonstrates, the ACLU actively gathers
news and information, analyzes it, creates distinct works, publishes that
information, and disseminates it widely to the public. See Ex. A at7-11.

II1. The ACLU is entitled to a fee-waiver determination.

FOIA requires agencies to waive or reduce the fees associated with a
request “if disclosure of the information is in the public interest because it is
likely to contribute significantly to public understanding of the operations or
activities of the government and is not primarily in the commercial interest of
the requester.” 5 U.S.C. § 552(a)(4)A)(iii); see also 32 C.F.R. § 286,28(d).
The ACLU requested a waiver of search, review, and duplication fees based
on the considerable public interest in the subject of the Request, the ongoing
and widespread media attention to the matter, the fact that the Request would
significantly contribute to the public’s understanding of the operations and
activities of the government, and the fact that the Request was not “primarily
in the commercial interest” of the ACLU, Ex. A at 10-11. Rather than
address the ACLU’s request, Ms. Holden stated that she “determined that [the
ACLU] should be placed in the “all other’ category for fee purposes.” Ex. B
at 2. She stated that the “search will be limited to two hours and will only be
conducted within the USSOCOM Headquarters™ unless the ACLU committed
to financing a longer search. /d.

The ACLU objects to USSOCOM’s practice of attempting to secure
fee commitments prior to determining whether to grant a request for a fee
waiver. The Request makes clear that the records requested are of critical
importance to an ongoing national debate, and, as Ms. Holden’s letter
conceded, the information requested “relates to continuing news stories.” /d.
There is no question that release of the records requested would be in the
public interest because they would likely contribute significantly to the public
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understanding of the operations or activities of the government. See 5 U.S.C.

§ 552(a) 4N AXiii).

Therefore, Ms. Holden erred in her failure to determine the ACLU’s
request for a public interest fee waiver prior to placing the ACLU’s Request in
the “other” fee category. The ACLU’s request for a fee waiver should be
granted because the Request plainly and incontrovertibly seeks records of
immense importance to an ongoing national debate about federal govemment
policies and practices.

IV, Conclusion
AMERICAN ClYiL LIBERYIES
UNIDK FOUNDATION For the foregoing reasons, the ACLU is entitled to expedited
processing of the Request and a fee limitation associated with being a
“representative of the news media.” The ACLU is also entitled to a response
to its request for a public interest fee waiver.

Thank you for your consideration.

Sincerely,
ﬂﬁé‘%{ Wm

Nathan Freed Wessler

American Civil Liberties Union
Foundation .

125 Broad Street, 18th Floor

New York, NY 10004

Tel: (212) 519-7847

Fax: (212) 549-2654
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[ 2.-AL-0017- Al

- se—e e UlS. Department of Justice.

Office of Information Policy
Telephone: (202) 514-3642 Washington, D.C. 20530
0CT 27 M
Mr. Nethan Wessler Re:  AQ/12-00070 (F)
American Civil Liberties Union Foundation DAG/12-00071 (F)
125 Broad Street, 18* Floor ASG/12:00072 (F)

New York, NY 10004 - _ - CLM:DRHNC]

. Dear Mr. Wessler:

This is to acknowledge receipt of your Freedom of Information Act (FOIA) request dated
October 19, 2011, which was received in this Office on October 20, 2011, in which you requested
records created after September 11, 2001 concerning the process, legal and factual basis for the
targeted killing of United States citizens, including Anwar al-Awlaki, Samir Khan, and
Abdulrahman al-Awlaki. This response is made on behalf of the Offices of the Attorney General,
Deputy Attorney General, and Associate Attorney General.

You requested expedited processing of your request pursuant to the Department’s standard
permitting expedition for requests involving “(a] matter of widespread and exceptional media
interest in which there exist possible questions about the government’s integrity which affect

. public confidence.” 28 C.F.R. § 16.5(d)(1)iv) (2011). Pursuant to Department of Justice
regulations, we directed your request to the Director of Public Affairs, who makes the decision
whether to grant or deny expedited processing under this standard. Seeid, at § 16.5(d)(2). The
Director has determined that your request for expedited processing should be granted.
Accordingly, your request has been assigned to a FOLA Specialist in this Office and records

. searches are being initiated in the Offices of the Attorney General, Deputy Attorney General, and
Associate Attomey General,

The records you seek require searches in other Offices, and so your request falls within

‘“unusual circumstances,” See 5 U.S.C. 552 § (a)(6)}B)(i)(iii). Because of these unusual

" circumstances, we need to extend the time limit to respond to your request beyond the ten
additional days provided by the statute, We have not yet completed our search for records within
the scope of your request. The time needed to process your request will necessarily depend on the
complexity of our records search and on the volume of any records located, In an effort to speed
up our records searches, you may wish to nerrow the scope of your request to limit the number of
potentially résponsive records or agree to an alternative time frame for processing, should records
be located; or you may wish to await the completion of our records search to discuss e:thcr of these
options.

We have not yet made a decision on your request for a fee waiver, We will do so after we
determine whether fecs will be assessed for this request. :

—
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If you have any questions or wish to discuss the processing of your request, you may
contact Natasha Jahangiri, the analyst processing this request, by telephone at the above number
or you may write 1o her at Office of Information Policy, United States Department of Justice,
Suite 11050, 1425 New York Avenue, NW, Washington, DC 20530-0001. Lastly, you may
contact our FOIA Public Liaison at the above telephone number to have any concerns you may
have addressed.

Sincerely,

[ 2

‘Carmen L. Mallon
Chief of Staff
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EXHIBIT G
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v DEPARTMENT OF DEFENSE

DEFENSE FREEDOM OF INFORMATION POLICY OFFICE
1155 DEFENSE PENTAGON
WASHINGTON, DC 20301-1155

2Q4_

DEC 27 20

Ref: 12-AC-001{7-A1

Mr. Nathan Freed Wessler

American Civil Liberties Union Foundation
125 Broad Street

18" Floor

New York, NY 10004

Dear Mr. Wessler:

This is in response to your December 16, 2011, Freedom of Information Act (FOIA) appeal.
We received your appeal in our office December 21, 2011.

Due to an extremely heavy FOIA workload, we are unable to complete your appeal within the
statutory time requirement. In fairness to the general public, we make every effort to treat all
requesters equally. Accordingly, responses are made on a first-in, first-out, easy-hard basis, and
controlled in response queues. When the appellate review of your case is complete, you will be
notified by the appellate authority, the Deputy Director of Administration and Management, Office|of
the Secretary of Defense, of the final decision. You may direct any questions concerning this appe3l to
Ms, Alisa Turner at (571) 372-04435, or alisa.tumer@whs.mil.

Sincerely,

o
Q. DN
Q({James P. Hogan

Chief
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04/03/2012 118204 FAX 6123408800 DORSEY & YHITNEY LLP #o02/003

CH»H DORSEY

CENTURY SOLECY & WHiINEY LI
of sgavice
w13 | 2013

'~ ERIC A, 0.RUZCKA
(612) 340-2959

FAX (612) 340-8800
ruzicka.eric@dorsey.com

Aprit 3, 2012

BY FACSIMILE AND FIRST-CLASS MAIL

Sarah S. Normand, Esq.

U.S. Attorney's Office
Southern District of New York
B6 Chambers Street

New York, NY 10007

Re:  American Civil Liberties Union and The American Civil Liberties Union .
Foundation v. U,S. Department of Justice, U.S. Department of Defense, and
Central intelligence Agency '

(12 Civ. 794 (CM))

Dear Ms. Normand:
| am writing in response to your phone call of March 30, 2012, in which you requested
that the ACLU limit the first prong of its FOIA requests submitted to the Departments of Defense

and Justice. You specifically requested that the AGLU exclude from the first category of its
request any draft legal analyses, emalil, or other internal communications,

The ACLU agrées to exclude from the first category of its raquest all draft legal analyses.
However, the ACLU will not agree to exclude internal communications, including emails.

Should you wish to discuss further, please contact me at your convenience.
Sincerely,

5&9 Ao. 27..-‘4&__

Eric A. O. Ruzicka

DORSEY & WHITNEY LLP - WWW,DORSEY.COM ~ T 612,340.2600'F §12.340.2868
SUITE 1500« 50 SOUTH SIXTH STREET - MINNEAPOLIS, MINNESOTA 55402-1498

WSA CANADRDA EUROPE ASIA-PACIEIC
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FINAL — EMBARGOED UNTIL 4:30pm on 2/22

Dean’'s Lecture at Yale Law School
“National security law, lawyers and lawyering
in the Obama Administration”

By Jeh Charles Johnson
General Counsel of the Department of Defense

February 22, 2012

Thank you for this invitation, and thank you, in particular,
Professor Hathaway for your work in the national security legal field.
Since we first met last fall I have appreciated your scholarship and our
growing friendship. I was pleased to welcome you to the Pentagon in
December to introduce you to a number of my civilian and military
colleagues there. I would like to count on you as someone with whom I
can consult from time to time on the very difficult legal issues we wrestle
with in national security.

I am a student of history and, as you will hear throughout my
remarks tonight, I like to try to put things in the broader perspective.

I have been General Counsel of the Department of Defense now for
exactly 3 years and 12 days, having been appointed to that position by
President Obama on February 10, 2009. I have been on an incredible
journey with Barack Obama for longer than that, over five years, going
back to November 2006, when he recruited me to the presidential
campaign he was about to launch. I remember thinking then, “this is a
long-shot, but it will be exciting, historic, and how many times in my life
will someone personally ask me to help him become President.” For the
young people here, no matter your political affiliation, I can tell you that
involvement in a presidential campaign was exciting -- not for the chance
to personally interact with the candidate or help develop his positions on
issues; the best experiences were canvassing door to door with my kids
in northwest Des Moines and northeast Philadelphia; personally
observing the Iowa caucus take place in a high school cafeteria; and
passing out leaflets at the train station in my hometown of Montclair,
New Jersey.
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Involvement in the Obama campaign in 2007-08 was one of the
highlights of my personal life.

Involvement in the Obama Administration has been the highlight of
my professional life. Day to day, the job I occupy is all at once
interesting, challenging, and frustrating. But, when I take a step back
and look at the larger picture, I realize that I have witnessed many
transformative events in national security over the last three years:

We have focused our efforts on Al Qaeda, and put that group on a
path to defeat. We found bin Laden. Scores of other senior members of
Al Qaeda have been killed or captured. We have taken the fight to Al
Qaeda: where they plot, where they meet, where they plan, and where
they train to export terrorism to the United States. Though the fight
against Al Qaeda is not over, and multiple arms of our government
remain vigilant in the effort to hunt down those who want to do harm to
Americans, counterterrorism experts state publicly that Al Qaeda senior
leadership is today severely crippled and degraded.

Thanks to the extraordinary sacrifices of our men and women in
uniform, we have responsibly ended the combat mission in Iraq.

We are making significant progress in Afghanistan, and have begun
a transition to Afghan-led responsibility for security there.

We have applied the standards of the Army Field Manual to all
interrogations conducted by the federal government in the context of
armed conflict.

We worked with the Congress to bring about a number of reforms
to military commission, reflected in the Military Commissions Act of 2009
and the new Manual for Military Commissions. By law, use of
statements obtained by cruel, inhuman and degrading treatment — what
was once the most controversial aspect of military commissions — is now
prohibited.

We are working to make that system a more transparent one, by
reforming the rules for press access to military commissions proceedings,
establishing close circuit TV, and a new public website for the
commissions system.
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We have ended Don’t Ask, Don't Tell, which I discussed last time I
was here.

Finally, we have, in these times of fiscal austerity, embarked upon
a plan to transform the military to a more agile, flexible, rapidly
deployable and technologically advanced force, that involves reducing the
size of the active duty Army and Marine Corps, and the defense budget
by $487 billion over 10 years.

Perhaps the best part of my job is I work in the national security
field with, truly, some of the best and brightest lawyers in the country.
In this illustrious and credentialed group, I often ask myself “how did 1
get here?”

Many in this group are graduates of this law school: My special
assistant and Navy reservist Brodi Kemp, who is here with me today
(class of ‘04); Caroline Krass at OLC (class of '93); Dan Koffsky at OLC
(class of '78); Marty Lederman, formerly of OLC (class of '88); Greg Craig,
the former White House Counsel (class of *72); Bob Litt, General Counsel
of ODNI {(class of ‘76); Retired Marine Colonel Bill Lietzau (class of '89);
Beth Brinkman at DOJ (class of ’85); Sarah Cleveland, formerly at State
Legal (class of "92}; David Pozen at State Legal (class of "08}); Steve
Pomper (class of ‘O3) and my Deputy Bob Easton (class of '90). I also
benefit from working with a number of Yale law students as part of my
office’s internship and externship programs.

Last but not least -- your former Dean. Like many in this room, I
count myself a student of Harold Koh's. Within the Administration,
Harold often reminds us of many of the things Barack Obama
campaigned on in 2007-08. As I wrote these remarks, I asked myself to
settle on the one theme from the 2008 campaign that best represents
what Harold has carried forward in his position as lawyer for the State
Department. The answer was easy: “The United States must lead by the
power of our example and not by the example of our power.”

There have been press reports that, occasionally, Harold and I, and
other lawyers within the Obama Administration, disagree from time to
time on national security legal issues. I confess this is true, but it is also
true that we actually agree on issues most of the time.

3
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The public should be reassured, not alarmed, to learn there is
occasional disagreement and debate among lawyers within the Executive
Branch of government.

From 2001 to 2004, while I was in private practice in New York
City, I also chaired the Judiciary Committee of the New York City Bar
Association, which rates all the nominees and candidates for federal,
state and local judicial office in New York City. In June 2002, our bar
committee was in the awkward position of rejecting the very first
candidate the new Mayor’s judicial screening committee had put forth to
the Mayor for the Family Court in New York City. On very short notice, 1
was summoned to City Hall for a meeting with Mayor Michael Bloomberg
and the chair of his judicial screening committee, who was called on to
defend his committee’s recommendation of the judge. The Mayor wanted
to know why our committees had come out differently. The meeting was
extremely awkward, but I'll never forget what Mayor Bloomberg said to
us: “if you guys always agree, somebody’s not doing their job.”

Knowing that we must subject our national security legal positions
to other very smart lawyers who will scrutinize and challenge them has
made us all work a lot harder to develop and refine those positions. On
top of that, our clients are sophisticated consumers of legal advice. The
President, the Vice President, the National Security Adviser, the Vice
President’s national security adviser, the Secretary of State, the Secretary
of Defense, the Secretary of Homeland Security -- are themselves all
lawyers. They are not engaged in the practice of law, but in the
presentation to them of our legal advice, any weakness in the logic chain
will be seized upon and questioned immediately, usually with a
statement that begins with the ominous preface: "I know I'm not
supposed to play lawyer here, but . . . "

By contrast, “group think” among lawyers is dangerous, because it
makes us lazy and complacent in our thinking, and can lead to bad
results. Likewise, shutting your eyes and ears to the legal dissent and
concerns of others can also lead to disastrous consequences.

Before I was confirmed by the Senate for this job Senator Carl
Levin, the chairman of the Armed Services Committee, made sure that I
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read the Committee's November 2008 repoft on the treatment and
interrogation of detainees at Guantanamo.

The report chronicles the failure of my predecessor in the Bush
Administration to listen to the objections of the JAG leadership about
enhanced interrogation techniques, the result of which was that the legal
opinion of one Lieutenant Colonel, without more, carried the day as the
legal endorsement for stress positions, removal of clothing, and use of
phobias to interrogate detainees at Guantanamo Bay,!

Just before becoming President, Barack Obama told his transition
team that the rule of law should be one of the cornerstones of national
security in his Administration. In retrospect, I believe that President
Obama made a conscious decision three years ago to bring in to his
Administration a group of strong lawyers who would reflect differing
points of view. And, though it has made us all work a lot harder, I
believe that over the last three years the President has benefited from
healthy and robust debate among the lawyers on his national security
teamn, which has resulted in carefully delineated, pragmatic, credible and
sustainable judgments on some very difficult legal issues in the
counterterrorism realm - judgments that, for the most part, are being
accepted within the mainstream legal community and the courts.

Tonight I want to summarize for you, in this one speech, some of
the basic legal principles that form the basis for the U.S. military's
counterterrorism efforts against Al Qaeda and its associated forces.
These are principles with which the top national security lawyers in our
Administration broadly agree. My comments are general in nature about
the U.S. military’s legal authority, and I do not comment on any
operation in particular.

First: in the conflict against an unconventional enemy such as al
Qaeda, we must consistently apply conventional legal principles. We
must apply, and we have applied, the law of armed conflict, including
applicable provisions of the Geneva Conventions and customary
international law, core principles of distinction and proportionality,

' see inquiry into the Treatment of Detainees in U.S. Custody, Report of the Committee on Armed Services, United
States Senate (110"' Congress, 2d Session, Nov. 20, 2008).
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historic precedent, and traditional principles of statutory construction.
Put another way, we must not make it up to suit the moment.

Against an unconventional enemy that observes no borders and
does not play by the rules, we must guard against aggressive
interpretations of our authorities that will discredit our efforts, provoke
controversy and invite challenge. As I told the Heritage Foundation last
October, over-reaching with military power can result in national security
setbacks, not gains. Particularly when we attempt to extend the reach of
the military on to U.S. soil, the courts resist, consistent with our core
values and our American heritage — reflected, no less, in places such as
the Declaration of Independence, the Federalist Papers, the Third
Amendment, and in the 1878 federal criminal statute, still on the books
today, which prohibits willfully using the military as a posse comitatus
unless expressly authorized by Congress or the Constitution.

Second: in the conflict against al Qaeda and associated forces, the
bedrock of the military’s domestic legal authority continues to be the
Authorization for the Use of Military Force passed by the Congress one
week after 9/11.2 “The AUMF,” as it is often called, is Congress’
authorization to the President to:

“use all necessary and appropriate force against those
nations, organizations, or persons he determines planned,
authorized, committed, or aided the terrorist attacks that
occurred on September 11, 2001, or harbored such
organizations or persons, in order to prevent any future acts
of international terrorism against the United States by such
nations, organizations or persons.”

Ten years later, the AUMF remains on the books, and it is still a
viable authorization today.

In the detention context, we in the Obama Administration have
interpreted this authority to include:

“those persons who were part of, or substantially supported,
Taliban or al-Qaeda forces or associated forces that are

? pub. L. No. 107-40, 115 Stat. 224 (2001).
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engaged in hostilities against the United States or its coalition
partners.”3

This interpretation of our statutory authority has been adopted by the
courts in the habeas cases brought by Guantanamo detainees,* and in
2011 Congress joined the Executive and Judicial branches of government
in embracing this interpretation when it codified it almost word-for-word
in Section 1021 of this year’s National Defense Authorization Act, 10
years after enactment of the original AUMF.5 (A point worth noting here:
contrary to some reports, neither Section 1021 nor any other detainee-
related provision in this year’s Defense Authorization Act creates or
expands upon the authority for the military to detain a U.S. citizen.}

But, the AUMF, the statutory authorization from 2001, is not open-
ended. It does not authorize military force against anyone the Executive
labels a “terrorist.” Rather, it encompasses only those groups or people
with a link to the terrorist attacks on 9/11, or associated forces.

Nor is the concept of an “associated force” an open-ended one, as
some suggest. This concept, too, has been upheld by the courts in the
detention context,® and it is based on the well-established concept of co-
belligerency in the law of war. The concept has become more relevant
over time, as al Qaeda has, over the last 10 years, become more de-
centralized, and relies more on associates to carry out its terrorist aims.

An “associated force,” as we interpret the phrase, has two
characteristics to it: (1) an organized, armed group that has entered the
fight alongside al Qaeda, and (2) is a co-belligerent with al Qaeda in
hostilities against the United States or its coalition partners. In other
words, the group must not only be aligned with al Qaeda. It must have
also entered the fight against the United States or its coalition partners.
Thus, an “associated force” is not any terrorist group in the world that
merely embraces the al Qaeda ideology. More is required before we draw

? see Respondent’s Memorandum Regarding the Government’s Detention Authority Relative to Detainees Held at
Guantanamo Bay, /n re: Guantanamo Bay Detainee Litig., Misc. No. 08-0442, at 1 (D.D.C. March 13, 2009).

4 See e.g., Al-Adahiv. Obama, 613 F.3d 1102, 1103 (D.C. Cir. 2010), cert. denied, 131 S. Ct. 1001 (2011); Awad v.
Obama, 608 F.3d 1, 11-12 (D.C. Cir. 2010}, cert. denied, 131 S. Ct. 1814 {2011).

® Section 1021 of the National Defense Authorization Act for Fiscal Year 2012, Pub. L. 112-81 (December 31, 2011).
¢ See, e.g., Barhoumiv. Obama, 609 F.3d 416, 432 (D.C. Cir. 2010); Hamlily v. Obama, 616 F. Supp. 2d 63, 74-75
(D.D.C. 2003); Gherebiv. Obama, 609 F. Supp. 2d 43, 69 (D.D.C. 2009).
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the legal conclusion that the group fits within the statutory authorization
for the use of military force passed by the Congress in 2001.

Third: there is nothing in the wording of the 2001 AUMF or its
legislative history that restricts this statutory authority to the "hot"
battlefields of Afghanistan. Afghanistan was plainly the focus when the
authorization was enacted in September 2001, but the AUMF authorized
the use of necessary and appropriate force against the organizations and
persons connected to the September 11th attacks — al Qaeda and the
Taliban -- without a geographic limitation.

The legal point is important because, in fact, over the last 10 years
al Qaeda has not only become more decentralized, it has also, for the
most part, migrated away from Afghanistan to other places where it can
find safe haven. |

However, this legal conclusion too has its limits. It should not be
interpreted to mean that we believe we are in any “Global War on Terror,”
or that we can use military force whenever we want, wherever we want.
International legal principles, including respect for a state’s sovereignty
and the laws of war, impose important limits on our ability to act
unilaterally, and on the way in which we can use force in foreign
territories.

Fourth: I want to spend a moment on what some people refer to as
“targeted killing.” Here I will largely repeat Harold’s much-quoted
address to the American Society of International Law in March 2010. In
an armed conflict, lethal force against known, individual members of the
enemy is a long-standing and long-legal practice. What is new is that,
with advances in technology, we are able to target military objectives with
much more precision, to the point where we can identify, target and
strike a single military objective from great distances.

Should the legal assessment of targeting a single identifiable
military objective be any different in 2012 than it was in 1943, when the
U.S. Navy targeted and shot down over the Pacific the aircraft flying
Admiral Yamamoto, the commander of the Japanese navy during World
War Two, with the specific intent of killing him? Should we take a
dimmer view of the legality of lethal force directed against individual

8

JA402




Case: 13-422 Document: 68-1 Page: 135  04/15/2013 907451 204
Case 1:12-cv-00794-CM Document 30-9 Filed 06/21/12 Page 10 of 13

members of the enemy, because modern technology makes our weapons
more precise? As Harold stated two years ago, the rules that govern
targeting do not turn on the type of weapon system used, and there is no
prohibition under the law of war on the use of technologically advanced
weapons systems in armed conflict, so long as they are employed in
conformity with the law of war. Advanced technology can ensure both
that the best intelligence is available for planning operations, and that
civilian casualties are minimized in carrying out such operations.

On occasion, I read or hear a commentator loosely refer to lethal
force against a valid military objective with the pejorative term
“assassination.” Like any American shaped by national events in 1963
and 1968, the term is to me one of the most repugnant in our
vocabulary, and it should be rejected in this context. Under well-settled
legal principles, lethal force against a valid military objective, in an armed
conflict, is consistent with the law of war and does not, by definition,
constitute an "assassination.”

Fifth: as I stated at the public meeting of the ABA Standing
Committee on Law and National Security, belligerents who also happen
to be U.S. citizens do not enjoy immunity where non-citizen belligerents
are valid military objectives. Reiterating principles from Ex Parte Quirin
in 1942,7 the Supreme Court in 2004, in Hamdiv. Rumsfeld,® stated
that “[a] citizen, no less than an alien, can be ‘part of or supporting
forces hostile to the United States or coalition partners’ and ‘engaged in
an armed conflict against the United States.”

Sixth: contrary to the view of some, targeting decisions are not
appropriate for submission to a court. In my view, they are core
functions of the Executive Branch, and often require real-time decisions
based on an evolving intelligence picture that only the Executive Branch
may timely possess. I agree with Judge Bates of the federal district court
in Washington, who ruled in 2010 that the judicial branch of government
is simply not equipped to become involved in targeting decisions.?®

7317 U.5. 1(1942).
® 542 U.S. 507 (2004).
° Al-Aulagi v. Obama, 727 F. Supp. 2d 1 (D.D.C. 2010).
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As 1 stated earlier in this address, within the Executive Branch the
views and opinions of the lawyers on the President's national security
team are debated and heavily scrutinized, and a legal review of the
application of lethal force is the weightiest judgment a lawyer can make.
(And, when these judgments start to become easy, it is time for me to
return to private law practice.)

Finally: as a student of history I believe that those who govern
today must ask ourselves how we will be judged 10, 20 or 50 years from
now. Our applications of law must stand the test of time, because, over
the passage of time, what we find tolerable today may be condemned in
the permanent pages of history tomorrow.

I'm going to tell one more story. There’s a movie out now called
“Red Tails,” that remind us all about the exploits and courage of the
famed Tuskegee Airmen of World War Two. In March 1945 about 100
Tuskegee Airmen were sent to train at Freeman Field in Indiana. At the
time Army Regulation 210-10 prohibited segregated officers’ clubs in the
Army. Determined to continue a system of segregation despite this rule,
the base commander devised two different officers' clubs: one for all the
Tuskegee airmen "instructors" (all of whom happened to be white), and
another for the Tuskegee airmen "trainees" (all of whom happened to be
black). Over the course of two days in April 1945, 61 Tuskegee airmen
were arrested for challenging the segregated clubs, in what is now known
in the history books as the "Freeman Field Mutiny.” Several days later,
all the Tuskegee Airmen on the base were rounded up, read the base
regulation, and told to sign a certification that they had read it and
understood it. Every one of them refused to sign. Next, with the legal
help of a JAG from First Air Force, every Tuskegee airman on base was
interviewed one by one in the base legal office and given three choices: (1)
sign the certification, (2) write and sign your own certification, or (3) be
arrested for disobeying a direct order.10 Almost all of them, again, refused
to sign.

As a result, my uncle 2dLt Robert B. Johnson and over 100 other
Tuskegee airmen became detainees of the U.S. military, arrested and

° see “The Freeman Field Mutiny: A Stud.y in Leadership,” A Research Paper Presented to the Research
Department Air Command and Staff College by Major John D. Murphy {(March 1997).
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charged with a violation of Article 64 of the Articles of War, disobeying a
direct order in a time of war, a capital offense. Eventually, once the
public learned of the episode, the Tuskegee airmen were released, but Lit
Johnson was denied the opportunity to serve in combat and given a
letter of reprimand from the U.S. Army. But, he never regretted his
actions.

My legal colleagues and I who serve in government today will not
surrender to the national security pressures of the moment. History
shows that, under the banner of “national security,” much damage can
be done - to human beings, to our laws, to our credibility, and to our
values. As I have said before, we must adopt legal positions that comport
with common sense, and fit well within the mainstream of legal thinking
in the area, consistent with who we are as Americans.

I have talked today about legally sustainable and credible ways to
wage war, not to win peace. All of us recognize this should not be the
normal way of things, and that the world is a better place when the
United States does indeed lead by the power of an example, and not by
the example of its power.

In addition to my uncle, one of my personal heroes is my former
law partner Ted Sorensen, who died a little over a year ago. Ted was
John F. Kennedy's speechwriter, one of his closest advisors, and himself
one of the most eloquent communicators of our time.

In May 2004 Ted Sorensen gave one of the best speeches I've ever
heard. It was right after the Abu Ghraib scandal broke. He said this,
which I will never forget:

“Last week a family friend of an accused American guard in
Iraq recited the atrocities inflicted by our enemies on
Americans and asked: Must we be held to a different
standard? My answer is YES. Not only because others
expect it. We must hold ourselves to a different standard.

Not only because God demands it, but because it serves our
security. Our greatest strength has long been not merely our
military might but our moral authority. Our surest protection
against assault from abroad has been not all our guards,
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gates and guns or even our two oceans, but our essential
goodness as a people.”

My goal here tonight was to inform and to educate. My other
reason for being here is to appeal directly to the students, to ask
that you think about public service in your career. Law students
become trained in the law for many different reasons, with many
different traits and interests. Some are naturally suited for
transactions, to help structure deals. Others want to be in the
courtroom, and love advocacy. There are so many facets of the law
-- and people who want to pursue them -- that help make our
profession great.

Over the years, one of my big disappointments is to see a law
student or young lawyer who went to law school motivated by a
desire for public service, but who gave up the pursuit because of
student loans, lack of a readily available opportunity, or the lure of
a large law firm and a large starting salary.

To those law students who are interested in public service, I
hope you do not lose that interest as your career progresses. We
need talented lawyers serving in government at all levels, you will
find every day interesting and rewarding, and, in the end, you and
others will assess the sum total of your legal career, not by what
you got, but by what you gave.

Thank you for listening.
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American Civil Liberties Union et al. v. U.S. Department of Justice et al.

Civil Action No. 12-00794 (CM)
U.S. District Court
Southern District of New York
DoD Vaughn Index
Index of Records Withheld by DOD
Document | Date(s) Description Exemption(s) Pages
Number
Email from the DoD Deputy Exemption 5,

1 02/27/12 General Counsel for International | deliberative process 4
Affairs to the DoD General privilege
Counsel and other OGC attorneys
suggesting changes to the Attorney
General’s Speech at Northwestern
University School of Law on
March 5, 2012. Last in a chain of
emails.

Email from a Joint Staff attorney | Exemption 5,

2 02/27/12 to the DoD General Counsel and deliberative process 4
other OGC attorneys suggesting privilege
changes to the Attorney General’s
Speech at Northwestern University
School of Law on March 5, 2012.

Last in a chain of emails.
Email from the DoD General Exemption 5,

3 02/11/12 Counsel to other OGC attorneys deliberative process 1
and other U.S. Government privilege
personnel discussing changes to a
draft of the DoD GC’s speech at
Yale Law School on Feb 22, 2012.

Last in a chain of emails.
Email between DOD OGC Exemption 5,

4 02/21/12 attorneys discussing a draft of the | deliberative process 3
DoD GC’s speech at Yale Law privilege
School on Feb 22, 2012. Lastin a
chain of emails.

Email from a Joint Staff attorney | Exemptions 5,

5 02/27/12 to other attorneys within his office | deliberative process 5
with attachment of suggested privilege '
changes to the Attorney General’s
Speech at Northwestern University

JA408



Case: 13-422 Document: 68-1 Page: 141 04/15/2013 907451 204
Case 1:12-cv-00794-CM Document 30-10 Filed 06/21/12 Page 3 of 3

School of Law on March 5, 2012.
Last in a chain of emails.
Email from a Joint Staff attorney Exemption 5,

6 03/01/12 to the DoD General Counsel and deliberative process 3
other OGC attorneys suggesting privilege
changes to the Attorney General’s
Speech at Northwestern University
School of Law on March 5, 2012.
Last in a chain of emails.
Email from a Joint Staff attorney Exemption 5,

7 03/01/2012 | to other attorneys within his office | deliberative process 3
suggesting changes to the Attorney | privilege
General’s Speech at Northwestern
University School of Law on
March 5, 2012. Last in a chain of
emails.

8 01/2/2012 | CAPSTONE Slide Presentation Exemption 5, 43

Attorney/Client

Memorandum from Legal Counsel | Exemption 5,

9 06/23/2011 | to Chairman of the Joint Chiefs of | deliberative process 2
Staff to the National Security privilege
Legal Advisor with legal analysis
regarding the effect of U.S.
citizenship on targeting enemy
belligerents.
Memorandum from Legal Counsel | Exemption 5,

10 Undated to Chairman of the Joint Chiefs of | deliberative process 4
Staff to the National Security privilege
Legal Advisor with legal analysis
regarding the effect of U.S.
citizenship on targeting enemy
belligerents. This memo was
subsequent to and references
document number 6.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

AMERICAN CIVIL LIBERTIES UNION,
et al.
Plaintiffs,
Civil No. 12-00794 (CM)
V.

DEPARTMENT OF JUSTICE,
etal.

Defendants.

, - e ;o . s

DECLARATION OF DOUGLAS R. HIBBARD

I, Douglas R. Hibbard, declare the following to be true and correct:

204

1) Tam the Deputy Chief of the Initial Request (IR) Staff of the Office of Information

Policy (OIP), United States Department of Justice. In this capacity, I am responsible for

supervising the handling of the Freedom of Information Act (FOIA) requests processed by OIP.

The IR Staff of OIP is responsible for processing FOIA requests seeking records from within OIP-

and from six senior leadership offices of the Department of Justice, specifically the -Offices of the.

Attorney General, Deputy Attorney General, Associate Attorney General, Legal Policy,

Legislative Affairs, and Public Affairs. The IR Staff determines whether records responsive to

access requests exist and, if so, whether they can be released in accordance with the FOIA. In

processing such requests, the IR Staff consults with personnel in the senior leadership offices

and, when appropriate, with other components within the Department of Justice, as well as with

other Executive Branch agencies.
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2) I'make the statements herein on the basis of personal knowledge, as well as on the

basis of information acquired by me in the course of performing my official duties.
Plaintiff’s Initial FOIA Request

3) By letter'dated October 19, 2011, Nathan Wessler, on behalf of the Ametican Civil
Liberties Union Foundation and the American Civil Liberties Union, submitted a FOIA request
addressed to; inter-alia, the Department of Justice, Office of Information Policy, seeking six
categories. of records; the first and second pertaining-to the legal basis:and process for use of
lethal force against U.S. citizens and categories three through six-seeking records:concerning the
use of lethal force against three named individuals: Anwar al-Awlaki, Samir Khan, and
Abdulrahman al-Awlaki. (A copy of plaintiff’s October 19, 2011 letter is attached hereto as
Exhibit A.)

4) QIP received plaintiffs’ FOIA request on:Qctober 20, 2011,-and initiated processing
on behalf of the Offices of the Attorney General (OAG), Deputy Attorney Geneéral (ODAG), and
Associate Attorney General (OASG). |

5) Plaintiffs requested expedited processing of the request based on the Department of
Justice staridard permitting expedition for requests involving “[a] matter of widespread and
exceptional media interest in which there exist possible-questions about the government’s:
integrity which affect public confidence.” 28 C.E.R. § 16.5(d)(1)(iv) (2011). Plaintiffs directed a
copy of their request for expedited processing to the Director of Public Affairs, who makes the
decision whether to grant or deny expedited processing under this standard. Seeid. § 16.5(d)(2).
On October 26, 2011, the Director of Public Affairs advised OIP that she had determined that f

plaintiffs’ request for expedited processing under this standard should be granted.

2-
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6) By letter dated October 27, 2011, OIP acknowledged receipt of plaintiffs’ FOIA
request on behalf of OAG, ODAG, and OASG. Additionally, OIP advised plaintiffs that their
request for expedited processing pursuant to 28 C.F.R. § 16.5(d)(1)(iv) had been granted. (A
copy of OIP’s October 27, 2011 letter is attached hereto as Exhibit B.)

7) Inrtesponse to plaintiffs’ FOIA request, onNovember 3, 2011, OIP initiated searches
in OAG, ODAG; and OASG for responsive records subject to the FOIA. OIP was processing the
request at the time'this suit was filed.

8) OIP located one responsive document, fotaling two pages, which is being released,
and is attached hereto as Exhibit C. These are final talking points prepared for the-use of the
Attorney General and others in addressing hypothetical questions about:Anwar-al-Aulagi’s-death.
OIP located three additional responsive unclassified records; totaling five pages, which are being:
withheld in' full pursuant to Exemptions 3, 5, and 6 of the FOIA, with certain‘portions determined
to be not responsive to plaintiffs” request. Separately; the-Office of Legal Counsel (OLC)
referred one unclassified document, totaling three pages, to OIP, This material-is being withheld
in full pursuant to the deliberative process privilege of Exemption 5 of the FOIA, with certain
portions determined to be not responsive to plaintiffs’ request. Lastly, OIP’s searches also
identified classified material responsive to plaintiffs’ request. OIP has been advised that this
material should be withheld in full and cannot be further identified or described on the public
record, pursuant to FOIA Exemptions 1 and 3. Further information can be found in the
declaration of John F. Hackett.

Explanation of Records Searches

9) OIP conducted searches in OAG, ODAG, and OASG for any records responsive to

3-
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plaintiffs” FOIA request. As described in detail below, these searches consisted of a
comprehensive review of the paper and electronic files of both current and departed employees in
those Offices, as well as a search of the Departmental Executive Secretariat, which:is the ofﬁcial
records repository for those offices. OIP searched all files likely to contain responsive
documents. With respect to searches conducted in individual Offices, OIP’s standard practice is
to initiate such searches by sending a memorandum to each Office notifying the Office of the
" receipt of the request and the need to conducta search. The general practice for all of these
Offices is, upon receipt of a search-memorandum, te notify each individual staff: member in that
‘Office of the receipt of OIP’s memorandum requiesting that a search be:conducted, and each staff
‘member’s files, both paper and eléctronic, are then searched as necessary fot records responsive
to the request. In some instances, the Offices will request that staff members from OIP assistin
the search. A search of an official’s.computer files usually includes a search of the'e-mail
systems of that official, and can include-a hard drive:search if the official indicates that one is
called for.

Search of the Office of the Attorney General -

10) By memorandum dated November 3; 2011, a search was initiated in OAG,

11) By memorandum dated December 6, 2011, OAG identified five-officials (which
included one former OAG official still with the Departmenit) who might have responsive records.
Specifically, OAG advised that all five officials (including one former OAG official) may have
responsive e-mails, one of them may also have responsive unclassified paper files, and one of
them may also have responsive unclassified computer files and classified paper files.

12) OIP conducted a search of the unclassified e-mails of the four current OAG officials,

4
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as well as the departed official. For the departed official, a-search was conducted of this
official’s Enterprise Vault (EV Vault). The EV Vault maintains e-mails of current and former
employees in the senior leadership offices of the Department. For all five e-mail searches, OIP
used the following terms to conduct the searches: “targeted killings,” “’kill lists;” “lethal
operation,” “lethal force,” “al-Aulaqi” and “target,” “al-Awlaki” and “target,” “al-Alwaki” and
“target,” “Samir Khan” and “‘target,” and “Abdulrahman” and “target.” For the principal OAG
records custodian OIP reviewed each potentially responsive record, For the remaining four
custodians OIP reviewed a sample of potentially résponsive material and determined that none
was responsive to the réquest.

13) One OAG official indicated that he may have responsive unclassified paper files.
OIP searched and reviewed those files subject to the FOIA for responsiveness to plaintiffs’ FOIA
request.

14) :One OAG official indicated that she may have responsive unclassified computer
files. OIP searched those files using the terms: “targeted killings,” “kill lists,” “lethal operation,”
and “lethal force.” All material subject to the FOIA located in this search was reviewed by OIP
for responsiveness to plaintiffs’ FOIA request.

15) That same OAG official indicated that:she may have responsive classified paper
files. That official conducted a search ofher classified records for material responsive to the
request. OIP cannot furtheridentify or describe on the public-record if responsive material was
located.

16) Subsequently, OAG advised that the former OAG official still with the Department,

who was the principal OAG records custodian on this matter, may have responsive classified e-

-5-
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mails and classified paper files. That official conducted a search of his classified e-mails and a
search'was conducted of his classified records for material responsive to the request. OIP cannot
further identify or describe on the public record if responsive material was located.

Search of the Office of the Deputy Attorney General

17) By memorandum dated November.3, 2011, a search was initiated in ODAG.

18) By memorandum dated January 18, 2012, ODAG identified five officials who might
have records responsive to the request. Specifically, ODAG advised that all five officials may
have responsive e-mails, two of them may also have responsive unclassified paper files; two of
them may-also have 'responSivev=unc1‘a'§si!ﬁedacompu&rﬁles; and four-of them may also have
classified paper files. ODAG also provided potentially tesponsive paper thaterial from one
official to OIP for further review;

19) OIP conducted a search of the unclassified e-mails of the five current ODAG
officials. ‘OIP used the following terms to:conduct the searches: “targeted killings,” “kill lists,”
“lethal operation,” “lethal force,” “al-Aiilaqi” and “target,” “al-Awlaki” and “target,” “al-
Alwaki” and “target,” “Saniir Khan™ and “target,” and “Abdulrahman” and “target.” For the
principal ODAG tecords custodian OIP reviewed each potentially responsive record. For the
remaining four custodians OIP reviewed a sample of potentially responsive material and
determined that none was responsive to the request.

20) Based on knowledge gained after OIP had completed its search for records
maintained by those officials identified by ODAG in its memorandum of January 18, 2012, OIP
also conducted a search of the unclassified e-mails of one former ODAG official who was the

principal ODAG records custodian on this matter. All material subject to the FOIA located in

6-
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this search was reviewed by OIP for responsiveness to plaintiffs’ FOIA request.

21) OIP conducted a review of two current ODAG officials’ unclassified paper files for
responsiveness to plaintiff’s FOIA request. All material subject to the FOIA located in this
search was reviewed by OIP for responsiveness to plaintiffs” FOIA request.

24) Two ODAG officials indicated that they may have responsive unclassified computer-
files. OIP conducted a search of these two ODAG officials’ computer files. The terms-used to
complete-this search were: “targeted killings,” “kill lists,” “lethal operation,” and:*lethal.force.”
All material subject to the FOIA located in this séarch was reviewed by OIP for responsiveness
to plaintiffs’ FOIA request.

25) Four ODAG officials indicated that they may have responsive classified paper files.
Those four-officials conducted a search-of their own:classified records.. OIP cannot further
identify or describe on the public feéd‘td;«iffes}aons‘i“s‘/'e:hiat‘ic’ﬁti\al was located.

26) Subsequently, ODAG advised that certain ODAG officials may have resporisive
classified e-mails. The principal ODAG records custodian on this matter conducted a search of
her classified e-mail and those-of her predecessor. OIP cannot further identify or describe on the

public record if responsive material was located.

27) By memorandum dated November 3, 2011, a-search was initiated in the OASG.

28) By memorandum dated December 21, 2011, OASG provided potentially responsive
unclassified ‘material from one QASG official to OIP for further review, All material subject to
the FOIA located in this search was reviewed by OIP for responsiveness to plaintiffs’ FOIA

request. OASG identified no additional officials who required a search for responsive material.

-
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None of the material provided by OASG was determined to be responsive to the request, and no
supplemental searches were conducted.
Search of the Departmental Executive Secretariat

29) OnMarch 23, 2012, OIP initiated a search in the electronic database of the
Departmental Executive Secretariat for records responsive to plaintiffs” FOIA request. -As noted
above, the Departmental Executive Secretariat is the official records.rcpository:for OAG,; ODAG
and OASG. The:Departmental Executive: Secretariat uses a.central.database to control and track
certain incoming and outgoing cotrespondenice for the Department’s senior management offices.
This Intranct Quorum (1Q) database maintdins records from January 1, 2001, through the present.
Records received by the designated senior management offices are entered into 1Q by trained ;
Executive Secretariat analysts. The-data elements entered into the systemvinclude such items as
the date of the documetit, the-daté of'receipt, the sénder, the récipient, as well asadetailed
description of the subject of the record. [n addition, €ntries dre made that, among 6ther things,
reflect what action is to be taken on the records, which component has responsibility for that
action, and when that action should be completed. Key word searches of the electronic database
may then be conducted by-utilizing a single search parameter or combinations of search
parameters. Search parameters may include the subject, organization, date, name, or other key
words. The terms used to.complete this search included: “targeted killings,” “kill lists,” “lethal
operation,” “lethal force,” “al-Aulaqi” and “target,” “al-Awlaki” and “target,” “al-Alwaki” and
“target,” “Samir Kahn” and “target,” and “Abdulrahman” and “target.” All material subject to
the FOIA located in this search was reviewed by OIP and was determined to be not responsive to

plaintiffs’ request.

Search of Records Indices of Departed OAG, ODAG, and OASG Employees® Files

.8-
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30) On March 23, 2012, OIP initiated a search of the records indices of officials from the
administrations of former Attomeys General Ashcroft, Gonzales, and Mukasey for OAG, ODAG;
and QASG. These indices supplement the electronic database of the Departmenta] Executive
Secretariat and list file folder titles, arranged according to subject, for the records of former
OAG, ODAG, and OASG staff. Any subject file titles of the former officials that appeared to
contain potentially responsive records would then need to be retrieved and reviewed from retired
records:storage facilities. The terms-used to complete this search included: “targeted killings,”
“kill lists,” “lethal operation,” and “lethal force.” No responsive records were located in this

search.

31) On April 18, 2012, the Office-of Legal Counsel referred two responsive documents

to OIP that are subject to:the FOIA. One of these documents was-duplicative of: material

previously located by OIP and identified in OIP’s Vaughn Index as document.one. The

responsive portions of the second document, totaling three pages, have been withheld in full and

the document is listed in-the attached Vaughn Index as document four. '

Plaintiffs’ Narrowed Request '

32) By letter dated April 3, 2012; plaintiffs-agreed to narrow their request to exclude.

draft legal analyses. (A copy of plaintiffs’ April 3, 2012 letter is attached hereto as Exhibit D.)

Unclassified Documents Responsive to Plaintiffs’ FOIA Request.

33) The cut-off date for documents responsive to plaintiffs’ request was November 3,
2011, the day the search for records commenced. Upon completion of its searches for records
responsive to plaintiffs’ request, combined with OLC’s referral, and in light of plaintiffs’

narrowing, OIP determined that five unclassified documents, totaling ten pages, were subject to

9.
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the FOIA and responsive to plaintiffs’ request.- OIP has released to plaintiffs one of these
documents, totaling two pages. The remaining four documents, totaling eight pages, are being
withholding in full pursuant to the deliberative process and presidential communication
privileges of Exemption 5 of the FOIA. The identities of certain governmient personnel within
these records is also protected pursuant to Exemptions 3 and 6.

34) The speech of Attorney General Eric Holder.at Northwestern University School of
Law-on March 5, 2012 was:delivered after the searches had been initiated; and the speech:is
thereforeniot included in the responisive material. A true and correct copy of those prepared

remarks is nonetheless attached here as Exhibit E.

Explanation of Withheld Uniclassified Material

35) Adtached to this declaration as Exhibit F is-a. Vaughn Index containing a detailed
desctiption of the four unclassified documents; fotaling eight pages, that are'being withheld
pursuant to. Exemptions 3, 5, and 6. The Vaughn Index contains a-description of the responsive-
‘documents at issue, including the date, p'rovi&e's the number of pages for each document, and
identifies the exemption and, when applicable, privilege protecting each document from
disclosure under Exemption 5 of the FOIA. (OIP’s Vaughn Index is attached hereto as Exhibit
F.)

FOIA Exemption 5

36) Exemption 5 of the FOIA protects certain inter- and intra-agency communications
protected by the deliberative process and presidential communication privil:g,es. The responsive
documents withheld from plaintiffs were created and exchanged entirely within the Executive

Branch. As detailed in the attached Vaughn Index, documents one, two, and four were

-10-
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exchanged only within the Department of Justice. Document thiree was exchanged between the
Department of State and various federal agencies, including the intelligence community.

Deliberative Process Privilege

37) The four unclassified documents withheld from plaintiffs are inter- or intra-agency
commurications exchanged, or drafts and briefing material created within, the Executive Branch.
The information withheld falls irito two overal] but inter-related categories: (1) draft talking
points and briefing material prepared for the Attorney General and (2) e-mail discussions about
draft:documents.

38) A significant part of the deliberative decisionmiaking process is the creation of draft
talking points-and briefing material designed as preparatory material to aid in briefing senior
-officials in preparing for high-level meetings.and to-answer inquiries that imay afise from outside
sources. Documents one (talking points}), two (briefing material); and four (¢-mails concerning
decument one)-of the attached Vaughn Index consist of such material.

39). In drafting such talking points and briefing matéfial, the authots attempt to identify
important issues and background and provide key talking points iri coneise, summary format for
ease of understanding and presentation. In.doing to, the authors distill pertinent information
from underlying events as they attempt to anticipate questions and concerns that senior Executive
Branch leadership, including the Attorney General, may encourter about the issues at hand, to
ensure that they are prepared to respond appropriately. Throughout this process, the authors
necessarily review the universe of facts-and possible issues arising on the topic, and then select
those facts and issues that they deem most appropriate for briefing senior officials. In doing so,

they provide their own advice based on these background points.
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40)- Here, document one consists of draft talking points prepared for the Attorney
General, by his staff, to assist him in preparing for an upcoming meeting with the President. The
talking points, which are themselves identified as a draft document, contain legal analysis
regarding the use of lethal force that the Attorney General’s senior staff believed was important
to convey to the President. The process by which a draft documnent evolves into-a final document
is-itself a deliberative process. This‘is demonstrated in docurient four, which consists of an e-
mail exchange between officials.in QDAG and OLC deliberating on the content of the advice
provided to the Attorney General within document one.

41) Similarly, document two consists of briefing material prepared to assist the Attottiey
General in responding to possible quéstions.at-an upcoming Corigressional hearing. The
Executive Branch’s most senior officials rely heavily on the creation of such talking points-and
briefing material so that:they can be fully informed on the substance-and the many nuances of
‘issues.. The employees preparing such.materials must feel free to:create:the most thorough and
candid documents possible so that the Executive Brarich leadership are well-informed as they
ultimately decide how to represent the federal govemment as:a whole. With regard to document
two, OIP conducted appropriate research and was able to confirm that material in question was
not addressed during the Attorney General’s hearing. ‘OIP carefully reviewed these documents
and determined that there was no-reasonably segregable, non-exempt information that could be
disclosed.

42) Another significant part of the decisionmaking process within the Executive Branch
involves the exchange of e-mail messages in which various stakeholders strategize, opine, advise,

and otherwise discuss working matters under their purview. Executive Branch employees
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routinely e-mail each other, sharing interpretations; opinions and language, giving and
responding to suggestions, and providing input. ‘E-mail operates as a way for individual
Executive Branch employees to communicate with each other ab;)ilt current matters and to key-in
a wide range of stakeholders without having to leave their offices. These “discussions,” which
get memorialized by e-mail, are part of the exchange of ideas and suggestions that accompanies
all decisionmaking and often reflect staff members’ preliminary assessments about issues on
which they have not yet decided,.or on which they may be asked to make recommendations.
Indeed, such e-mail discussions most resemble conversations between staff members, which are
part.of the give and take of agency deliberations.

43) Documents threeand four of the attached Vaughn Index consist of such
communications. In document three, an official from the Departmient of State is providing
comments, recommendations, and suggested Janguage changes on-a draft document discussing a
proposed public statement. These communications were intended to assist the Attomey General
in determining the nature, scope and content of a major-address on national security policy, and
they ultimately resulted in the Attomey General’s speech at Northwestern. As part of developing
that speech, subordinate advisors to the Attomey General provided draft.documents containing
proposed language for discussion. These draft documents were circulated for:consideration and
comment both within the relevant offices of the Department and to agency stakeholders within
the Executive Branch with an interest in the subject matter. Relevant DOJ and agency officials
in turn provided comments on the draft documents, which resulted in further deliberations.
These deliberations took place through-e-mail communications, in which suggestions and

recommendations were offered, discussed and responded to, before the Attomey General
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finalized and delivered his address onv.IVIia;rch 5,2012. These-deliberations are essential to-the
decisionmaking process.

44) Likewise, document four discusses draft language contained within document one,
which itself is a draft of talking points. The author is providing his insight into the language
contained within the talking points, which-were still in draft form at this time. This exchange of
recommendations and suggestions is an inherent part of the deliberative process involved in
drafting.a.document.. Disclosure of such material would severely hamper the efficient day-to-day
working of the Executive Branch; as individuals weuld no longer feel free‘to candidly present
their views on perniding matters.

45) If communications:such as these are routinely released to the public, Executive

3ranch employees will be much more circumspect in their discussions with each other and in
providing information and viewpoints to'senior officials-in.a-timely manner. This lack of candor
would seriously impair the Executive Branch’s ability-to foster the forthright, internal discussions
necessary for efficient and proper decisionmaking. Agency decisionmaking is at its best when
employees are able to focus on the substance of their views.and not on whether their views may
at some point be made publicly available. OIP carefully reviewed this document and determined
thaﬁ there was no reasonably segregable, non-exempt information that could be disclosed.

46) Similarly, the material marked classified that is being protected pursuant to the
deliberative process privilege consists of deliberative e-mails and briefing materials. For the
reasons detailed above concerning the withheld unclassified material, this material is also
predecisional and deliberative in nature in that it consists of the same type of preliminary,

deliberative discussions, only conducted at a classified level.

-14-

JA423



Case: 13-422 Document: 68-1 Page: 156  04/15/2013 907451 204
Case 1:12-cv-00794-CM Document 31 Filed 06/21/12 Page 15 of 15

Presidential Communications Privilege

47) Inaddition to being protected by the deliberative process privilege, document one of
the attached Vaughn Index is.also protected by the presidential communications privilege. As
mentioned above, document one consists of draft talking points prepared for a meeting between
the President-and member of his cabinet. That meeting oceurred the following day. It therefore
reflects communications that one can fairly infer were provided to the President. The underlying
purposes of the presidential communications privilege are similar to those of the deliberative
process privilege; but they take on a distinct significance at the:level of presidential
decisionmaking because presidential decisionmaking must be informed by candid advice of the
highest caliber. Accordingly, this document'is:also protected by the presidential communications

privilege,

48) The application of Exemption 6 to this material is limited to the identities of certain
personnel of other federal:agencies. The justification for OIP’s decision to withhold this
information is contained inthe declaration of John F. Hackett.
1 declare under penalty of perjury that the foregoing is true and correct. |

—_

>, AT

Douglas R. Hibbard

Executed this2® day of June 2012,
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Information and Privacy Coordinator
FOIA Office

Gate 5

1000 Colonial Farm Road

McLean, VA 22101

Re: REQUEST UNDER FREEDOM OF INFORMATION ACT/
Expedited Processing Requested

To Whom it May Concern:

This letter constitutes a request (“Request”) pursuant to the Freedom
of Information Act (“FOIA™), 5 U.S.C. § 552 et seq., the Department of
Defense implementing regulations, 32 C.F.R. § 286.1 ef seq., the
AMERICAN CIVIL LIBERTIES Department of Justice implementing regulations, 28 C.F.R. § 16.1 et seq.,
UNIGN FOUNDATION the Central Intelligence Agency implementing regulations, 32 C.F.R.
§ 1900.01 er seq., the President’s Memorandum of January 21, 2009, 74
Fed. Reg. 4683 (Jan. 26, 2009) and the Attorney General’s Memorandum of
March 19,2009, 74 Fed. Reg. 49,892 (Sept. 29, 2009). The Request is
submitted by the American Civil Libcrties Union Foundation and the
American Civil Liberties Union (collectively, the “ACLU”).!

This Request seeks records pertaining to the legal authority and
factual basis for the targeted killing of Anwar al-Awlaki® (“al-Awlaki”) and
two other U.S. citizens by the United States Government. According to
news reports, al-Awlaki, a United States citizen, was killed in Yemen on or
around September 30, 2011, by a missile or missiles fired from one or more
unmanned aerial vehicles (UAVs)—commonly referred to as “drones™—
operated by the Central Intelligence Agency (CIA) and/or Joint Special
Operations Command (JSOC). See, e.g., Mark Mazzetti, Eric Schmitt, &
Robert F. Worth, C.LA. Strike Kills U.S.-Born Militant in a Car in Yemen,
N.Y. Times, Oct. 1, 2011, at Al, available at http://nyti.ms/tsjp7J; Greg
Miller, Strike on Aulaqi Demonstrates Collaboration between CIA and
Military, Wash. Post, Sept. 30, 2011, http://wapo.st/nU0Ia0. Samir Khan

! The American Civil Liberties Union is a non-profit, 26 U.S.C. § 501(c)(4) membership
organization that educates the public about the civil liberties implications of pending and
proposed state and federal legislation, provides analysis of pending and proposed
legislation, directly lobbies legislators, and mobilizes its members to lobby their legislators.
The American Civil Liberties Union Foundation is a separate 26 U.S.C. § 501{c)(3)
organization that provides legal representation free of charge to individuals and
organjzations in civil rights and civil liberties cases, and educates the public about the civil
liberties implications of pending and proposed state and federal legislation, provides
analyses of pending and propesed legislation, directly lobbies legislators, and mabilizes its
members to {obby their legislators,

2 Al-Awlaki’s name is sometimes spelled “al-Aulaqi.” This Request seeks records referring
to al-Awlaki using any spelling or transliteration of his name.
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(“Khan™), also a U.S. citizen, was killed in the same attack. See Tim Mak,
U.S. Calls Kin of American Al Qaeda, Politico, Oct. 12, 2011,
http://politi.co/pqONke; Robbie Brown & Kim Severson, Drone Victim Went
From American Middle Class to Waging a Media War for Al Qaeda, N.Y.
Times, Oct. 1, 2011, at A8, available at hitp://nyti.ms/pHZSGH. Press
reports indicate that on or around October 14, 2011, a third U.S. citizen,
Abdulrahman al-Awlaki,® was killed in a drone strike in southern Yemen.
Abdulrahman al-Awlaki, the son of Anwar al-Awlaki, was 16 years old at
the time of his death. See Peter Finn & Greg Miller, Anwar al-Awlaki's
Family Speaks Out Against His Son’s Death in Airstrike, Wash. Post, Oct.
17,2011, http://wapo.st/n9NuHP; Laura Kasinoff, Fatal Strikes Hit Yemen
as Violence Escalates, N.Y. Times, Oct. 16, 2011, at A12, available at
http://nyti.ms/pScBwi.

We seek information about the legal basis in domestic, foreign, and
international law for authorizing the targeted killing of al-Awlaki.
Specifically, we request any memoranda produced by the Department of
Justice Office of Legal Counsel (OLC) analyzing the legal basis for killing
al-Awlaki and authorizing the use of lethal force against him. We request
information regarding the rules and standards used to determine when,
where, and under what circumstances al-Awlaki could be killed, as well as
what measures were required to avoid civilian casualties. We also request
information about whether Samir Khan was specifically targeted for killing
and what the legal basis was for killing him.

Beginning immediately after al-Awlaki was killed, the media began
reporting the existence of a legal memorandum drafted by the OLC that
provided legal justification for killing al-Awlaki (hereinafter “OLC memo™).
The memorandum was reportedly completed around June 2010 and signed
by David Barron. See Charlie Savage, Secret U.S. Memo Made Legal Case
to Kill a Citizen, N.Y. Times, Oct. 9, 2011, at Al, available at
http://nyti.ms/pScBwi; Peter Finn, Secret U.S. Memo Sanctioned Killing of
Aulagi, Wash. Post, Sept. 30, 2011, http://wapo.st/nKjZkJ. According to the
New York Times, the OLC memo “concluded that Mr. Awlaki could be
legally killed, if it was not feasible to capture him, because intelligence
agencies said he was taking part in the war between the United States and Al
Qaeda and posed a significant threat to Americans, as well as because
Yemeni authorities were unable or unwilling to stop him.” Savage, supra.
We seek release of this memorandum, as well as any other memoranda
describing the legal basis for killing al-Awlaki or any other U.S. citizen.

3 Abdulrahman al-Awlaki’s first name is sometimes spelled “Abdelrahman” or “Abdul-
Rahman” and his family name is sometimes spelled “al-Aulagi.” This Requesi seeks
records referring to Abdulrahman al-Awlaki using any spelling or transliteration of his
name.
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Since al-Awlaki was killed, there have been numerous calls for the
release of the OLC memo and any other documents explaining the
government’s asserted legal basis for killing al-Awlaki. See, e.g., Arthur S.
Brisbane, The Secrets of Government Killing, N.Y. Times, Oct. 9, 2011,
http://nyti.ms/naggsE; Editorial, Administration Should Do More to Defend
the Awlaki Strike, Wash, Post, Oct. 7, 2011, http://wapo.st/p1SEho; Peter
Finn, Political, Legal Experts Want Release of Justice Dept. Memo
Supporting Killing of Anwar al-Awlaki, Wash. Post, Oct. 7, 2011,
hitp://wapo.st/n613vK (“A bipartisan chorus of political and legal voices is
calling on the Obama administration to release a declassified version of the
Justice Department memo that provided the legal anal ysis sanctioning the
killing in Yemen last week of Anwar al-Awlaki, a U.S. citizen.”); Benjamin
Wittes, More on Releasing the Legal Rationale for the Al-Aulaqi Strike,
Lawfare (Oct. 4, 2011, 3:07 PM), hitp://bit.ly/r42x0f, Jack Goldsmith,

AMERICAN CIVIL LIBERTIES Release the al-Aulaqi OLC Opinion, or Its Reasoning, Lawfare (Oct. 3,

UNION FOUNOATION 2011, 7:45 AM), http://bit.ly/mRUMg(; Editorial, Obama s lllegal
Assassination?, Wash. Times, Oct. 3, 2011, http://bit.ly/q8y3a4 (“The
Justice Department reportedly wrote an advisory memo on the legality of
targeting an American citizen with lethal force absent a trial or other due
process, but the administration has kept the memo classified. Keeping the
legal rationale secret amplifies the voices that argue that Mr. Obama
assassinated an American citizen.”); Editorial, Anwar Awlaki: Targeted for
Death, L.A. Times, Oct. 2, 2011, http://lat. ms/oh0GOw. The public has a
vital interest in knowing the legal basis on which U.S. citizens may be
designated for extrajudicial killing and then targeted with legal force.

Reports indicate that the OLC memo “does not independently
analyze the quality of the evidence against [al-Awlaki].” Savage, supra.
We therefore also seek information about the factual basis for authorizing
the killing of al-Awlaki. Such information includes the basis for asserting
that al-Awlaki was operationally involved in al Qaeda planning, and that he
posed an imminent threat of harm to the United States, United States
citizens, or others. We also seek information about the legal and factual
bases for targeting Khan and Abdulrahman al-Awlaki.

Press reports have revealed that Executive Branch officials engage in
a process of assessing the factual basis for determining whether an
individual, including U.S. citizens, should be targeted for killing. See Mark
Hosenball, Secret Panel Can Put Americans on “Kill List”, Reuters, Oct. 5,
2011, http://reut.rs/odCH8s; James Kitfield, Wanted: Dead, Nat’l J., Jan. 8,
2010, http://bit.1y/qZ0Q4q (“Hidden behind walls of top-secret
classification, senior U.S. government officials meet in what is essentially a
star chamber to decide which enemies of the state to target for
assassination.”). However, the government has not revealed the factual
basis for targeting al-Awlaki for killing, and press reports suggest that the
evidence against him is subject to significant dispute. See Hosenball, supra
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(“[O]fficials acknowledged that some of the intelligence purporting to show
Awlaki's hands-on role in plotting attacks was patchy.”). The public also
lacks information about the killings of Khan and Abdulrahman al-Awlaki,
including whether they were intentionally targeted.

Without information about the legal and factual basis for the targeted
killing of al-Awlaki-and others, the public is unable to make an informed
judgment about the policy of authorizing targeted killings of United States
citizens. We make the following requests for information in hopes of filling
that void.

1. Requested Records

1. All records created after September 11, 2001, pertaining to the legal
basis in domestic, foreign and international law upon which U.S. citizens
can be subjected to targeted killings, whether using unmanned aerial
vehicles (“UAVSs” or “drones”) or by other means.

2. All records created after September 11, 2001, pertaining to the process
by which U.S. citizens can be designated for targeted killing, including
who is authorized to make such determinations and what evidence is
needed to support them.

3. All memoranda, opinions, drafts, correspondence, and other records
produced by the OLC after September 11, 2001, pertaining to the legal
basis in domestic, foreign and international law upon which the targeted
killing of Anwar al-Awlaki was authorized and upon which he was
killed, including discussions of:

A. The reasons why domestic-law prohibitions on murder,
assassination, and excessive use of force did not preclude the
targeted killing of al-Awlaki;

B. The protections and requirements imposed by the Fifth
Amendment Due Process Clause;

C. The reasons why international-law prohibitions on extrajudicial
killing did not preclude the targeted killing of al-Awlakj;

D. The applicability (or non-applicability) of the Treason Clause to
the decision whether to target al-Awlaki;

E. The legal basis authorizing the CIA, JSOC, or other U.S.

Government entities to carry out the targeted killing of al-
Awlaki;
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F. Any requirement for proving that al-Awlaki posed an imminent
risk of harm to others, including an explanation of how to define
imminence in this context; and

G. Any requirement that the U.S. government first attempt to
capture al-Awlaki before killing him.

4. All documents and records pertaining to the factual basis for the targeted
killing of al-Awlaki, including:

A. Facts supporting a belief that al-Awlaki posed an imminent threat
to the United States or United States interests;

B. Facts supporting a belief that al-Awlaki could not be captured or
AMERICAN CIVIL LIBERTIES . . .
UNION FOUNOATION brought to justice using nonlethal means;

C. Facts indicating that there was a legal justification for killing
persons other than al-Awlaki, including other U.S. citizens, while
attempting to kill al-Awlaki himself;,

D. Facts supporting the assertion that al-Awlaki was operationally
involved in al Qaeda, rather than being involved merely in
propaganda activities; and

E. Any other facts relevant to the decision to authorize and execute
the targeted killing of al-Awlaki.

5. All documents and records pertaining to the factual basis for the killing
of Samir Khan, including whether he was intentionally targeted, whether
U.S. Government personnel were aware of his proximity to al-Awlaki at
the time the missiles were launched at al-Awlaki’s vehicle, whether the
United States took measures to avoid Khan’s death, and any other facts
relevant to the decision to kill Khan or the failure to avoid causing his
death.

6. All documents and records pertaining to the factual basis for the killing
of Abdulrahman al- Awlaki, including whether he was intentionally
targeted, whether U.S. Government personnet were aware of his
presence when they launched a missile or missiles at his location,
whether he was targeted on the basis of his kinship with Anwar al-
Awlaki, whether the United States took measures to avoid his death, and
any other factors relevant to the decision to kill him or the failure to
avoid causing his death.
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I1. Application for Expedited Processing

We request expedited processing pursuant to 5 U.S.C.
§ 552(a)(6)(E); 28 C.F.R. § 16.5(d); 32 C.F.R. § 286.4(d)(3); and 32 C.F.R.
§ 1900.34(c). There is a “compelling need” for these records because the
information requested is urgently needed by an organization primarily
engaged in disseminating information in order to inform the public about
actual or alleged Federal Government activity. 5 U.S.C. § 552(a)(6)(E)(v);
see also 28 C.F.R. § 16.5(d)(1)(ii); 32 C.F.R. § 286.4(d)(3)(ii); 32 C.F.R.
§ 1900.34(c)(2). In addition, the records sought relate to a “breaking news
story of general public interest.” 32 C.F.R. § 286.4(d)(3)(ii)(A); see also 28
C.F.R. § 16.5(d)(1)(iv) (providing for expedited processing in relation to a
“matter of widespread and exceptional media interest in which there exist
possible questions about the government’s integrity which affect public
confidence™).

The ACLU is “primarily engaged in disseminating information”
within the meaning of the statute and regulations. 5 U.S.C.
§ 552(a)(6)(E)(v)II); 28 C.F.R. § 16.5(d)(1)(i1); 32 C.F.R. § 286.4(d)(3)(ii);
32 C.F.R. § 1900.34(c)(2). Dissemination of information to the public is a
critical and substantial component of the ACLU’s mission and work. See
ACLUv. Dep't of Justice, 321 F. Supp. 2d 24, 30 n.5 (D.D.C. 2004) (finding
that a non-profit public interest group that “gathers information of potential
interest to a segment of the public, uses its editorial skills to turn the raw
material into a distinct work, and distributes that work to an audience” to be
“primarily engaged in disseminating information” (internal citation
omitted)). Specifically, the ACLU publishes newsletters, news briefings,
right-to-know documents, and other educational and informational materials
that are broadly circulated to the public. Such material is widely available
to everyone, including individuals, tax-exempt organizations, not-for-profit
groups, law students and faculty, for no cost or for a nominal fee. The
ACLU also disseminates information through its heavily visited website,
www.aclu.org. The website addresses civil rights and civil liberties issues
in depth, provides features on civil rights and civil liberties issues in the
news, and contains many thousands of documents relating to the issues on
which the ACLU is focused.

The ACLU website specifically includes features on information
obtained through the FOIA. See, e.g., www.aclu.org/torturefoia;
http://www.aclu.org/olcmemos/; http://www.aclu.org/national-
security/predator-drone-foia;
http://www.aclu.org/safefree/torture/csrtfoia. html;
http://www.aclu.org/natsec/foia/search.html;
http://www.aclu.org/safefree/nsaspying/30022res20060207.html;
www_aclu.org/patriotfoia; www.aclu.org/spyfiles;
http://www.aclu.org/safefree/nationalsecurityletters/32140res2007101 1 html
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; www.aclu.org/exclusion. For example, the ACLU’s “Torture FOIA™
webpage, www.aclu.org/torturefoia, contains commentary about the
ACLU'’s FOIA request, press releases, analysis of the FOIA documents, and
an advanced search engine permitting webpage visitors to search the
documents obtained through the FOIA. The webpage also advises that the
ACLU in collaboration with Columbia University Press has published a
book about the documents obtained through the FOIA. See Jameel Jaffer &
Amrit Singh, Administration of Torture: A Documentary Record from
Washington to Abu Ghraib and Beyond (Columbia Univ. Press 2007). The
ACLU also publishes an electronic newsletter, which is distributed to
subscribers by e-mail. Finally, the ACLU has produced an in-depth
television series on civil liberties, which has included analysis and
explanation of information the ACLU has obtained through the FOIA. The
ACLU plans to analyze and disseminate to the public the information
gathered through this Request. The records requested are not sought for
commercial use and the Requesters plan to disseminate the information
disclosed as a result of this Request to the public at no cost.*

Furthermore, the records sought directly relate to a breaking news ‘
story of general public interest that concerns actual or alleged Federal |
Government activity; specifically, the records sought relate the U.S.
Government’s targeted killing of Anwar al-Awlaki, allegedly collateral
killing of Samir Khan, and potential killing of other U.S. citizens in Yemen
and elsewhere using unmanned aerial vehicles or other means. The records
sought will help determine what the government’s asserted legal basis for
the targeted killing of al-Awlaki and others is, whether it complies with
domestic and international law, whether the government seeks to avoid
collateral killing of U.S. citizens not specifically targeted, and other matters
that are essential in order for the public to make an informed judgment about
the advisability of this tactic and the lawfulness of the government’s
conduct. For these reasons, the records sought relate to a “matter of
widespread and exceptional media interest in which there exist possible
questions about the government’s integrity which affect public confidence.” |
28 C.F.R. § 16.5(d)(1)(iv). ,

There have been numerous news reports about targeted killings using ,
drones in Afghanistan, Pakistan, Yemen and elsewhere. More particularly,
there has been extensive media coverage of the killing of al-Awlaki and
Khan. See, e.g., Tim Mak, U.S. Calls Kin of American Al Qaeda, Politico,
Oct. 12, 2011, http://politi.co/pqONke; Scott Shane & Thom Shanker, Yemen

4 In addition to the national ACLU offices, there are 53 ACLU affiliate and national chapter
offices located throughout the United States and Puerto Rico. These offices further
disseminate ACLU materiat to local residents, schools, and organizations through a variety
of means, including their own websites, publications, and newsletters. Further, the ACLU
makes archived material available at the American Civil Liberties Union Archives at
Princeton University Library.
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Strike Reflects U.S. Shift To Drones as Cheaper War Tool, N.Y. Times, Oct.
2,2011, at Al, available at http://nyti. ms/ogznlt; Mark Mazzetti, Eric
Schmitt, & Robert F. Worth, C.I A Strike Kills U.S.-Born Militant In A Car
In Yemen, N.Y. Times, Oct. 1, 2011, at Al, available at
http://nyti.ms/rsjp7J; Robbie Brown & Kim Severson, Drone Victim Went
From American Middle Class to Waging a Media War for Al Qaeda, N.Y.
Times, Oct. 1, 2011, at A8, available at http://nyti.ms/pHZSGH; Greg
Miller, Strike on Aulaqi Demonstrates Collaboration Between CIA and
Military, Wash. Post, Sept. 30, 2011, http://wapo.st/nU0Ia0. There has also
been widespread reporting of the killing of Abdulrahman al-Awlaki. See,
e.g., Peter Finn & Greg Miller, Anwar al-Awlaki’s Family Speaks out
Against His Son’s Death in Airstrike, Wash, Post, Oct. 17, 2011,
http://wapo.st/n9NuHP; Laura Kasinoff, Fatal Strikes Hit Yemen as
Violence Escalates, N.Y. Times, Oct. 16, 2011, at A12, available at
http://nyti.ms/pScBwi; Brian Bennett, U.S. Drone Strikes Kill Al Qaeda
Operative in Yemen, L.A. Times, Oct. 16, 2011, http:/lat. ms/mW{fAn;
Hamza Hendawi, Yemen: U.S. Strike Kills 9 al-Qaeda Militants, Associated
Press, Oct. 15, 2011, http://abcn.ws/p3HgbA.

The Obama Administration’s refusal to release the OLC memo or
other documents describing the legal basis for killing al-Awlaki has also
been the subject of intense media coverage. See, ¢.g., Charlie Savage,
Secret U.S. Memo Made Legal Case to Kill a Citizen, N.Y. Times, Oct. 9,
2011, at Al, available at http://nyti.ms/pScBwi; Arthur S. Brisbane, The
Secrets of Government Killing, N.Y. Times, Oct. 9, 2011,
http://nyti.ms/naggsE; Editorial, Administration Should Do More to Defend
the Awlaki Strike, Wash. Post, Oct. 7, 2011, http://wapo.st/p1 SEho; Peter
Finn, Political, Legal Experts Want Release of Justice Dept. Memo
Supporting Killing of Anwar al-Awlaki, Wash. Post, Oct. 7, 2007,
http://wapo.st/n613vK; Editorial, Obama's lilegal Assassination?, Wash.
Times, Oct. 3, 2011, http://bit.ly/q8y3ad4; Editorial, Anwar Awlaki: Targeted
Jor Death, L.A. Times, Oct. 2, 2011, http:/lat.ms/oh0GOw; Peter Finn,
Secret U.S. Memo Sanctioned Killing of Aulaqi, Wash. Post, Sept. 30, 2011,
http://wapo.st/nKjZkJ. There is also significant interest in the details of the
process by which the government authorized the killing of al-Awlaki. See,
e.g., Bruce Ackerman, Obama’s Death Panel, Foreign Policy, Oct. 7, 2011,
http://bit.ly/qZ0Q4q; Mark Hosenball, Secret Panel Can Put Americans on
“Kill List”, Reuters, Oct. 5, 2011, http://reut.rs/fodCH8s.

Significant and pressing questions about the basis for the targeted
killing of al-Awlaki and other U.S. citizens remain unanswered. Therefore,
the subject of this Request will remain a matter of widespread and
exceptional media interest. The public has an urgent need for information
about the subject of this Request.
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III. Application for Waiver or Limitation of Fees

We request a waiver of search, review, and duplication fees on the
grounds that disclosure of the requested records is in the public interest
because it “is likely to contribute significantly to public understanding of the
operations or activities of the government and is not primarily in the
commercial interest of the requester.” 5 U.S.C. § 552(a)(4)(A)(iii); see aiso
28 C.F.R. § 16.11(k)(1); 32 C.F.R. § 286.28(d); 32 C.F.R. § 1900.13(b)(2).

As discussed above, numerous news accounts reflect the
considerable public interest in the records we seek. Given the ongoing and
widespread media attention to this issue, the records sought in the instant
Request will contribute significantly to public understanding of the
operations and activities of the Departments of Defense, Justice, and the

AMERICAN CIVIL LIBERTIES Central Intelligence Agency with regard to the targeted killings of Anwar al-

UNION FOUNDATION Awlaki and other U.S. citizens. See 28 C.F.R. § 16.11(k)(1)(i); 32 C.F.R.
§ 286.28(d)(i); 32 C.F.R. § 1900.13(b)(2). Moreover, disclosure is not in
the ACLU’s commercial interest. Any information disclosed by the ACLU
as a result of this Request will be available to the public at no cost. Thus, a
fee waiver would fulfill Congress’s legislative intent in amending FOIA.
See Judicial Watch Inc. v. Rossotti, 326 F.3d 1309, 1312 (D.C. Cir. 2003)
(“Congress amended FOIA to ensure that it be ‘liberally construed in favor
of waivers for noncommercial requesters.’” (citation omitted)); OPEN
Government Act of 2007, Pub. L. No. 110-175, 121 Stat. 2524, § 2 (Dec. 31,
2007) (finding that “disclosure, not secrecy, is the dominant objective of the
Act,” but that “in practice, the Freedom of Information Act has not always
lived up to the ideals of that Act™).

We also request a waiver of search and review fees on the grounds
that the ACLU qualifies as a “representative of the news media” and the
records are not sought for commercial use. 5 U.S.C. § 552(a)(4)(A)(ii){L).
Accordingly, fees associated with the processing of the Request should be
“limited to reasonable standard charges for document duplication.” 5
U.S.C. § 552(a)(@)(AXu)(ID); see also 32 C.F.R. § 286.28(c)(7); 32 C.FR. §
1900.13(i)(2); 28 C.F.R. § 16.11(d) (search and review fees shall not be
charged to “‘representatives of the news media™).

The ACLU meets the statutory and regulatory definitions of a
“representative of the news media” because it is an “entity that gathers
information of potential interest to a segment of the public, uses its editorial
skills to turn the raw materials into a distinct work, and distributes that work
to an audience.” 5 U.S.C. § 552(a)(4)(A)(ii); see also Nat'l Sec. Archive v.
Dep 't of Def., 880 F.2d 1381, 1387 (D.C. Cir. 1989); ¢f. ACLU v. Dep’t of
Justice, 321 F. Supp. 2d 24, 30 n.5 (D.D.C. 2004) (finding non-profit public
interest group to be “primarily engaged in disseminating information”). The
ACLU is a “representative of the news media” for the same reasons it is

10
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“primarily engaged in the dissemination of information.” See Elec. Privacy
Info. Ctr. v. Dep 't of Def, 241 F. Supp. 2d 5, 10-15 (D.D.C. 2003) (finding
non-profit public interest group that disseminated an electronic newsletter

and published books was a “representative of the news media” for purposes

of FOIA); see supra, section I’
* * *

Pursuant to applicable statute and regulations, we expect a
determination regarding expedited processing within 10 calendar days. See
5 U.S.C. § 552(a)(6)E)(ii)(1); 28 C.F.R. § 16.5(d)(4); 32 CF.R.

§ 286.4(d)(3); 32 CF.R. § 1900.21(d).

Please be advised that because we are requesting expedited
processing under the Department of Justice implementing regulations
AMERIAN CIVIL LIBERTIES section 16.5(d)(1)(ii) and section 16.5(d)(1)(iv), we are sending a copy of
UNION FOUNDATION this letter to DOJ’s Office of Public Affairs. Notwithstanding Ms.
Schmaler’s determination, we look forward to your reply within 20 business
days, as the statute requires under section 552(a)(6)(A)(1).

If the Request is denied in whole or in part, we ask that you justify
all deletions by reference to specific exemptions to FOIA. We expect the
release of all segregable portions of otherwise exempt material. We reserve
the right to appeal a decision to withhold any information or to deny a
waiver of fees.

* On account of these factors, fees associated with responding to FOIA requests are
regularly waived for the ACLU. For example, in August 2011 the Department of Justice
granted a fee waiver to the ACLU with respect to a request for information related to the
proxy detention of detainees of U.S. naval vessels. In June 2011, the National Security
Division of the Department of Justice granted a fee waiver to the ACLU with respecttoa
request for documents relating to the interpretation and itoplementation of a section of the
PATRIOT Act. In October 2010, the Department of the Navy granted a fee waiver 1o the
ACLU with respect to a request for documents regarding the deaths of detainees in U.S.
custedy. In January 2009, the CIA granted a fee waiver with respect to the same request.
In January 2010, the State Department, Department of Defense, and Department of Justice
all granted a fee waiver to the ACLU with regard to a FOIA request submitted in April
2009 for information relating to the Bagram Theater Internment Facility in Afghanistan. In
March 2009, the State Department granted a fee waiver to the ACLU with regard to a FOIA
request submitted in December 2008. The Department of Justice granted a fee waiver to
the ACLU with regard to the same FOIA request. In November 2006, the Department of
Health and Human Services granted a fee waiver to the ACLU with regard to a FOIA
request submitted in November of 2006. In addition, the Department of Defense did not
charge the ACLU fees associated with FOIA requests submitted by the ACLU in April
2007, June 2006, February 2006, and October 2003. The Department of Justice did not
charge the ACLU fees associated with FOIA requests submitted by the ACLU in November
2007, December 2005, and December 2004, Three separate agencies—the Federal Bureau
of Investigation, the Office of Intelligence Policy and Review, and the Office of
Information and Privacy in the Department of Justice—did not charge the ACLU fees
associated with a FOIA request submitted by the ACLU in August 2002.

11
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We also request that you provide an estimated date on which you
will complete processing of this request. See 5 U.S.C. § 552(a)}(7)(B).

Thank you for your prompt attention to this matter. Please furnish
all applicable records to:

Nathan Freed Wessler

National Security Project
American Civil Liberties Union
125 Broad Street, | 8th Floor
New York, NY 10004

I affirm that the information provided supporting the request for
expedited processing is true and correct to the best of my knowledge and
belief. See 5 U.S.C. § 552(a)(6)(EXvi).

AMERICAN CIVIL LIBERTIES
UNION FOUNDATION

Sincerely,

Il it _

Nathan Freed Wessler

American Civil Liberties Union Foundation
125 Broad Street, 18th Floor

New York, NY 10004

Tel: (212)519-7847

Fax: (212) 549-2654

DELIVERED
OCT 2 0 201

Office of Information Policy
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. U.S. Department of Justice

Office of Information Policy

Telephone: (202) 514-3642 Washington, D.C. 20530

0CT 27 201
Mr. Nathan Wessler Re:  AG/12-00070 (F)
American Civil Liberties Union Foundatlon DAG/12-00071 (F)
125 Broad Street, 18™ Floor ASG/12-00072 (F)

New York, NY 10004 - CLM:DRH:NCJ

Dear Mr. Wessler:

This is to acknowledge receipt of your Freedom of Information Act (FOIA) request dated
October 19, 2011, which was received in this Office on October 20, 2011, in which you requested
records created after September 11, 2001 concerning the process, legal and factual basis for the
targeted killing of United States citizens, including Anwar al-Awlaki, Samir Khan, and
Abdulrahman al-Awlaki. This response is made on behalf of the Offices of the Attorney General,
Deputy Attorney General, and Associate Attorney General.

You requested expedited processing of your request pursuant to the Department’s standard
permitting expedition for requests involving “[a] matter of widespread and exceptional media
interest in which there exist possible questions about the government’s integrity which affect
public confidence.” 28 C.F.R. § 16.5(d)(1)(iv) (2011). Pursuant to Department of Justice
regulations, we directed your request to the Director of Public Affairs, who makes the decision
whether to grant or deny expedited processing under this standard. See id. at § 16.5(d)(2). The
Director has determined that your request for expedited processing should be granted.
Accordingly, your request has been assigned to a FOIA Specialist in this Office and records
. searches are being initiated in the Offices of the Attorney General, Deputy Attorney General, and
Associate Attorney General.

The records you seek require searches in other Offices, and so your request falls within
“unusual circumstances.” See 5 U.S.C. 552 § (2)(6)[B)(i)-(iii). Because of these unusual
circumstances, we need to extend the time limit to respond to your request beyond the ten
additional days provided by the statute. We have not yet completed our search for records within
the scope of your request. The time needed to process your request will necessarily depend on the
complexity of our records search and on the volume of any records located. In an effort to speed
up our records searches, you may wish to narrow the scope of your request to limit the number of
potentially responsive records or agree to an alternative time frame for processing, should records
be located; or you may wish to await the completion of our records search to discuss either of these

options.

We have not yet made a decision on your request for a fee waiver. We will do so after we
determine whether fees will be assessed for this request.
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2-

If you have any questions or wish to discuss the processing of your request, you may
contact Natasha Jahangiri, the analyst processing this request, by telephone at the above number
or you may write to her at Office of Information Policy, United States Department of Justice,
Suite 11050, 1425 New York Avenue, NW, Washington, DC 20530-0001. Lastly, you may
contact our FOIA Public Liaison at the above telephone number to have any concerns you may
have addressed.

Sincerely,

2 3

Carmen L. Mallon
Chief of Staff
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Q: Was it lawful to target al-Awlaki?

¢ [ cannot provide details about our cooperation with the Yemeni government
on counterterrorism operations, but I can tell you a little about al-Awlaki.

e Anwar al-Awlaki was an operational leader of al Qaeda in the Arabian
Peninsula — al Qaeda’s most active operational affiliate and a group that
poses a serious threat to the United States, our partners, and to the people of
Yemen.

* He took the lead in planning and directing efforts to murder innocent
Americans and was directly tied to several attempted terrorist attacks on the
United States.

¢ This is not new information — my Administration has been consistently
saying this for some time. A public designation published in the Federal
Register and an accompanying press release issued by the Department of
Treasury in July 2010, described the operational role of al-Awlaki. A month
later in litigation, a public filing by then-Secretary of Defense Gates
declared that al-Awlaki was a “key operational AQAP leader” who assisted,
for example, in preparations for the attempted bombing of Northwest
Airlines Flight 253 by AQARP as it was landing in Detroit on December 25,
2009.

Q: But he was a U.S. citizen -- doesn’t he have any constitutional rights?

¢ [ cannot provide details about our cooperation with the Yemeni government
on counterterrorism operations.

¢ As a general matter, however, it would be entirely lawful for the United
States to target the high-level leaders of enemy forces who are plotting to
kill Americans both under the authority provided by Congress for the use of
military force in the armed conflict with al-Qaeda, the Taliban, and
associated forces as well as under established international law that
recognizes our right of self-defense.

e The legal analysis would be slightly different with respect to U.S. citizens,
as we would have to take into account any constitutional protections that
might apply to a U.S. citizen who is leading enemy forces in their efforts to
kill innocent Americans.
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¢ Any time we use force, [ want to assure you that we do so with extraordinary
care and in full accordance with U.S. law and the international law of armed
conflict.
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(612) 340-2959
FAX (612) 340-8800
ruzicka.eric@dorsay.com
April 3, 2012

BY FACSIMILE AND FIRST-CLASS MAIL
Sarah S. Normand, Esq.

U.S. Attorney's Office

Southern District of New York

86 Chambers Street

New York, NY 10007

Re:  American Civil Liberties Union and The American Civil Liberties Union .
Foundation v, U.S. Department of Justice, U.S. Department of Defense, and
Central Intelligence Agency '

(12 Civ. 794 (CM))

Dear Ms. Normand:

| am writing in response to your phone call of March 30, 2012, in which you requested
that the ACLU limit the first prong of its FOIA requests submitted to the Departments of Defense
and Justice. You specifically requested that the ACLU exclude from the first category of its
request any draft legal analyses, email, or other internal communications.

The ACLU agrées to exclude from the first category of its request all draft legal analyses.
However, the ACLU will not agree to exclude internal communications, including emails.

Should you wish to discuss further, please contact me at your convenience.
Sincerely,

5;“; A o. 2‘?""-1&-‘\__

Eric A. O. Ruzicka

DORSEY & WHITNEY (LP - WWW.DORSEY.COM - T £12.340,2600+F 612.340.28639
SUITE 1500 = B0 SOUTH SIXTH STREET - MINNEAPOLIS, MINNESOTA 55402-1498
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Home » Briefing Room » Justice News

JUSTICE NEWS

Attorney General Eric Holder Speaks at Northwestern University School of Law
Chicago ~ Monday, March 5, 2012

As prepared for delivery

Thank you, Dean [Daniel] Rodriguez, for your kind words, and for the outstanding leadership that you provide — not only for this academic campus, but also for our
nation’s legal community. It is a privilege to be with you today — and to be among the distinguished faculty members, staff, alumni, and students who make
Northwestern such an extraordinary place.

For more than 150 years, this law school has served as a training ground for future leaders; as a forum for critical, thoughtful debate; and as a meeting place to consider
issues of national concern and global consequence. This afternoon, I am honored to be part of this tradition. And I'm grateful for the opportunity to join with you in
discussing a defining issue of our time — and a most critical responsibility that we share: how we will stay true to America’s founding — and enduring — promises of
security, justice and liberty.

Since this country’s earliest days, the American people have risen to this challenge — and all that it demands. But, as we have seen — and as President John F. Kennedy
may have described best ~ “In the long history of the world, only a few generations have been granted the role of defending freedom in its hour of maximum danger.”

Half a century has passed since those words were spoken, but our nation today confronts grave national security threats that demand our constant attention and
steadfast commitment. It is clear that, once again, we have reached an “hour of danger.”

We are a nation at war. And, in this war, we face a nimble and determined enemy that cannot be underestimated.

Like President Obama — and my fellow members of his national security team — I begin each day with a briefing on the latest and most urgent threats made against us in |
the preceding 24 hours. And, like scores of attorneys and agents at the Justice Department, I go to sleep each night thinking of how best to keep our people safe. i

1 know that — more than a decade after the September 11 thattacks; and despite our recent national security successes, including the operation that brought to justice
Osama bin Laden last year — there are people currently plotting to murder Americans, who reside in distant countries as well as within our own borders. Disrupting and
preventing these plots — and using every available and appropriate tool to keep the American people safe — has been, and will remain, this Administration’s top priority.

But just as surely as we are a nation at war, we also are a nation of laws and values. Even when under attack, our actions must always be grounded on the bedrock of
the Constitution — and must always be consistent with statutes, court precedent, the rule of law and our founding ideals. Not only is this the right thing to do - history
has shown that it is also the most effective approach we can take in combating those who seek to do us harm.

This is not just my view. My judgment is shared by senior national security officials across the government. As the President reminded us in 2009, at the National
Archives where our founding documents are housed, “[w]e uphold our most cherished values not only because doing so is right, but because it strengthens our country
and it keeps us safe. Time and again, our values have been our best national security asset.” Our history proves this. We do not have to choose between security and
liberty — and we will not.

discuss some of the legal principles that guide — and strengthen — this work, as well as the special role of the Department of Justice in protecting the American people

Today, I want to tell you about the collaboration across the government that defines and distinguishes this Administration’s national security efforts. I also want to l
and upholding the Constitution. i

Before 9/11, today’s level of interagency cooperation was not commonplace. In many ways, government lacked the infrastructure — as well as the imperative ~ to share
national security information quickly and effectively. Domestic law enforcement and foreign intelligence operated in largely independent spheres. But those who ¢

attacked us on September 11 thchose both military and civilian targets. They crossed borders and jurisdictional lines. And it immediately became clear that no single
agency could address these threats, because no single agency has all of the necessary tools.

To counter this enemy aggressively and intelligently, the government had to draw on all of its resources ~ and radically update its operations. As a result, today,
government agencies are better postured to work together to address a range of emerging national security threats. Now, the lawyers, agents and analysts at the
Department of Justice work closely with our colleagues across the national security community to detect and disrupt terrorist plots, to prosecute suspected terrorists,
and to identify and implement the legal tools necessary to keep the American people safe. Unfortunately, the fact and extent of this cooperation are often overlooked in
the public debate - but it’s something that this Administration, and the previous one, can be proud of.

As part of this coordinated effort, the Justice Department plays a key role in conducting oversight to ensure that the intelligence community’s activities remain in :
compliance with the law, and, together with the Foreign Intelligence Surveillance Court, in authorizing surveillance to investigate suspected terrorists. We must — and :
will continue to — use the intelligence-gathering capabilities that Congress has provided to collect information that can save and protect American lives. At the same

time, these tools must be subject to appropriate checks and balances — including oversight by Congress and the courts, as well as within the Executive Branch — to

protect the privacy and civil rights of innocent individuals. This Administration is committed to making sure that our surveillance programs appropriately reflect all of

these interests.

Let me give you an example. Under section 702 of the Foreign Intelligence Surveillance Act, the Attorney General and the Director of National Intelligence may
authorize annually, with the approval of the Foreign Intelligence Surveillance Court, collection directed at identified categories of foreign intelligence targets, without
the need for a court order for each individual subject. This ensures that the government has the flexibility and agility it needs to identify and to respond to terrorist and
other foreign threats to our security. But the government may not use this authority intentionally to target a U.S. person, here or abroad, or anyone known to be in the
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United States.

The law requires special procedures, reviewed and approved by the Foreign Intelligence Surveillance Court, to make sure that these restrictions are followed, and to
protect the privacy of any U.S. persons whose nonpublic information may be incidentally acquired through this program. The Department of Justice and the Office of
the Director of National Intelligence conduct extensive oversight reviews of section 702 activities at least once every sixty days, and we report to Congress on
implementation and compliance twice a year. This law therefore establishes a comprehensive regime of oversight by all three branches of government. Reauthorizing
this authority before it expires at the end of this year is the top legislative priority of the Intelligence Community.

But surveillance is only the first of many complex issues we must navigate. Once a suspected terrorist is captured, a decision must be made as to how to proceed with
that individual in order to identify the disposition that best serves the interests of the American people and the security of this nation.

Much has been made of the distinction between our federal civilian courts and revised military commissions. The reality is that both incorporate fundamental due
process and other protections that are essential to the effective administration of justice — and we should not deprive ourselves of any tool in our fight against al Qaeda.

Our criminal justice system is renowned not only for its fair process; it is respected for its results. We are not the first Administration to rely on federal courts to
prosecute terrorists, nor will we be the last. Although far too many choose to ignore this fact, the previous Administration consistently relied on criminal prosecutions in
federal court to bring terrorists to justice. John Walker Lindh, attempted shoe bomber Richard Reid, and 9/11 conspirator Zacarias Moussaoui were among the
hundreds of defendants convicted of terrorism-related offenses — without political controversy — during the last administration.

Over the past three years, we've built a remarkable record of success in terror prosecutions. For example, in October, we secured a conviction against Umar Farouk
Abdulmutallab for his role in the attempted bombing of an airplane traveling from Amsterdam to Detroit on Christmas Day 2009. He was sentenced last month to life
in prison without the possibility of parole. While in custody, he provided significant intelligence during debriefing sessions with the FBI. He described in detail how he
became inspired to carry out an act of jihad, and how he traveled to Yemen and made contact with Anwar al-Aulaqi, a U.S. citizen and a leader of al Qaeda in the
Arabian Peninsula. Abdulmutallab also detailed the training he received, as well as Aulaqi’s specific instructions to wait until the airplane was over the United States
before detonating his bomb.

In addition to Abdulmutallab, Faizal Shahzad, the attempted Times Square bomber, Ahmed Ghailani, a conspirator in the 1998 U.S. embassy bombings in Kenya and
Tanzania, and three individuals who plotted an attack against John F. Kennedy Airport in 2007, have also recently begun serving life sentences. And convictions have
been obtained in the cases of several homegrown extremists, as well. For example, last year, United States citizen and North Carolina resident Daniel Boyd pleaded
guilty to conspiracy to provide material support to terrorists and conspiracy to murder, kidnap, maim, and injure persons abroad; and U.S. citizen and Illinois resident
Michael Finton pleaded guilty to attempted use of a weapon of mass destruction in connection with his efforts to detonate a truck bomb outside of a federal courthouse.

I could go on. Which is why the calls that I've heard to ban the use of civilian courts in prosecutions of terrorism-related activity are so baffling, and ultimately are so
dangerous. These calls ignore reality. And if heeded, they would significantly weaken — in fact, they would cripple — our ability to incapacitate and punish those who
attempt to do us harm.

Simply put, since 9/11, hundreds of individuals have been convicted of terrorism or terrorism-related offenses in Article III courts and are now serving long sentences in
federal prison. Not one has ever escaped custody. No judicial district has suffered any kind of retaliatory attack. These are facts, not opinions. There are not two sides
to this story. Those who claim that our federal courts are incapable of handling terrorism cases are not registering a dissenting opinion — they are simply wrong.

But federal courts are not our only option. Military commissions are also appropriate in proper circumstances, and we can use them as well to convict terrorists and

disrupt their plots. This Administration’s approach has been to ensure that the military commissions system is as effective as possible, in part by strengthening the

procedural protections on which the commissions are based. With the President’s leadership, and the bipartisan backing of Congress, the Military Commissions Act of

2009 was enacted into law. And, since then, meaningful improvements have been implemented. i

It’s important to note that the reformed commissions draw from the same fundamental protections of a fair trial that underlie our civilian courts. They provide a
presumption of innocence and require proof of guilt beyond a reasonable doubt. They afford the accused the right to counsel — as well as the right to present evidence
and cross-examine witnesses. They prohibit the use of statements obtained through torture or cruel, inhuman, or degrading treatment. And they secure the right to
appeal to Article III judges — all the way to the United States Supreme Court. In addition, like our federal civilian courts, reformed commissions allow for the protection
of sensitive sources and methods of intelligence gathering, and for the safety and security of participants.

A key difference is that, in military commissions, evidentiary rules reflect the realities of the battlefield and of conducting investigations in a war zone. For example,
statements may be admissible even in the absence of Miranda warnings, because we cannot expect military personnel to administer warnings to an enemy captured in
battle. But instead, a military judge must make other findings — for instance, that the statement is reliable and that it was made voluntarily.

1 have faith in the framework and promise of our military commissions, which is why I’ve sent several cases to the reformed commissions for prosecution. There is,
quite simply, no inherent contradiction between using military commissions in appropriate cases while still prosecuting other terrorists in civilian courts. Without
question, there are differences between these systems that must be ~ and will continue to be — weighed carefully. Such decisions about how to prosecute suspected
terrorists are core Executive Branch functions. In each case, prosecutors and counterterrorism professionals across the government conduct an intensive review of case-
specific facts designed to determine which avenue of prosecution to pursue.

Several practical considerations affect the choice of forum.
First of all, the commissions only have jurisdiction to prosecute individuals who are a part of al Qaeda, have engaged in hostilities against the United States or its
coalition partners, or who have purposefully and materially supported such hostilities. This means that there may be members of certain terrorist groups who fall
outside the jurisdiction of military commissions because, for example, they lack ties to al Qaeda and their conduct does not otherwise make them subject to prosecution

in this forum. Additionally, by statute, military commissions cannot be used to try U.S. citizens.

Second, our civilian courts cover a much broader set of offenses than the military commissions, which can only prosecute specified offenses, including violations of the

http://www.justice.gov/printf/PrintOut2.jsp[4/23/2012 9:56:10 AM] JA448



Usjustice:PrintFriendlyvggse: 13-422 Document: 68-1 Page: 181 04/15/2013 907451 204
Case 1:12-cv-00794-CM Document 31-5 Filed 06/21/12 Page 4 of 6

laws of war and other offenses traditionally triable by military commission. This means federal prosecutors have a wider range of tools that can be used to incapacitate
suspected terrorists. Those charges, and the sentences they carry upon successful conviction, can provide important incentives to reach plea agreements and convince
defendants to cooperate with federal authorities.

Third, there is the issue of international cooperation. A number of countries have indicated that they will not cooperate with the United States in certain
counterterrorism efforts — for instance, in providing evidence or extraditing suspects — if we intend to use that cooperation in pursuit of a military commission
prosecution. Although the use of military commissions in the United States can be traced back to the early days of our nation, in their present form they are less
familiar to the international community than our time-tested criminal justice system and Article III courts. However, it is my hope that, with time and experience, the
reformed commissions will attain similar respect in the eyes of the world.

Where cases are selected for prosecution in military commissions, Justice Department investigators and prosecutors work closely to support our Department of Defense
colleagues. Today, the alleged mastermind of the bombing of the U.S.S. Cole is being prosecuted before a militaiy commission. I am proud to say that trial attorneys
from the Department of Justice are working with military prosecutors on that case, as well as others.

And we will continue to reject the false idea that we must choose between federal courts and military commissions, instead of using them both. If we were to fail to use
all necessary and available tools at our disposal, we would undoubtedly fail in our fundamental duty to protect the Nation and its people. That is simply not an outcome
we can accept.

This Administration has worked in other areas as well to ensure that counterterrorism professionals have the flexibility that they need to fulfill their critical
responsibilities without diverging from our laws and our values. Last week brought the most recent step, when the President issued procedures under the National
Defense Authorization Act. This legislation, which Congress passed in December, mandated that a narrow category of al Qaeda terrorist suspects be placed in temporary
military custody.

Last Tuesday, the President exercised his authority under the statute to issue procedures to make sure that military custody will not disrupt ongoing law enforcement ;
and intelligence operations — and that an individual will be transferred from civilian to military custody only after a thorough evaluation of his or her case, based on the H
considered judgment of the President’s senior national security team. As authorized by the statute, the President waived the requirements for several categories of

individuals where he found that the waivers were in our national security interest. These procedures implement not only the language of the statute but also the

expressed intent of the lead sponsors of this legislation. And they address the concerns the President expressed when he signed this bill into law at the end of last year.

Now, I realize I have gone into considerable detail about tools we use to identify suspected terrorists and to bring captured terrorists to justice. It is preferable to capture
suspected terrorists where feasible — among other reasons, so that we can gather valuable intelligence from them — but we must also recognize that there are instances
where our government has the clear authority — and, I would argue, the responsibility — to defend the United States through the appropriate and lawful use of lethal
force.

This principle has long been established under both U.S. and international law. In response to the attacks perpetrated — and the continuing threat posed — by al Qaeda,
the Taliban, and associated forces, Congress has authorized the President to use all necessary and appropriate force against those groups. Because the United States is in
an armed conflict, we are authorized to take action against enemy belligerents under international law. The Constitution empowers the President to protect the nation
from any imminent threat of violent attack. And international law recognizes the inherent right of national self-defense. None of this is changed by the fact that we are
not in a conventional war.

Our legal authority is not limited to the battlefields in Afghanistan. Indeed, neither Congress nor our federal courts has limited the geographic scope of our ability to
use force to the current conflict in Afghanistan. We are at war with a stateless enemy, prone to shifting operations from country to country. Over the last three years
alone, al Qaeda and its associates have directed several attacks — fortunately, unsuccessful — against us from countries other than Afghanistan. Our government has
both a responsibility and a right to protect this nation and its people from such threats.

This does not mean that we can use military force whenever or wherever we want. International legal principles, including respect for another nation’s sovereignty,
constrain our ability to act unilaterally. But the use of force in foreign territory would be consistent with these international legal principles if conducted, for example,
with the consent of the nation involved — or after a determination that the nation is unable or unwilling to deal effectively with a threat to the United States.

Furthermore, it is entirely lawful — under both United States law and applicable law of war principles — to target specific senior operational leaders of al Qaeda and
associated forces. This is not a novel concept. In fact, during World War II, the United States tracked the plane flying Admiral Isoroku Yamamoto — the commander of
Japanese forces in the attack on Pearl Harbor and the Battle of Midway — and shot it down specifically because he was on board. As I explained to the Senate Judiciary
Committee following the operation that killed Osama bin Laden, the same rules apply today.

Some have called such operations “assassinations.” They are not, and the use of that loaded term is misplaced. Assassinations are unlawful killings. Here, for the
reasons I have given, the U.S. government’s use of lethal force in self defense against a leader of al Qaeda or an associated force who presents an imminent threat of
violent attack would not be unlawful — and therefore would not violate the Executive Order banning assassination or criminal statutes.

Now, it is an unfortunate but undeniable fact that some of the threats we face come from a small number of United States citizens who have decided to commit violent
attacks against their own country from abroad. Based on generations-old legal principles and Supreme Court decisions handed down during World War II, as well as
during this current conflict, it’s clear that United States citizenship alone does not make such individuals immune from being targeted. But it does mean that the
government must take into account all relevant constitutional considerations with respect to United States citizens — even those who are leading efforts to kill innocent ‘
Americans. Of these, the most relevant is the Fifth Amendment’s Due Process Clause, which says that the government may not deprive a citizen of his or her life
without due process of law.

The Supreme Court has made clear that the Due Process Clause does not impose one-size-fits-all requirements, but instead mandates procedural safeguards that depend
on specific circumstances. In cases arising under the Due Process Clause — including in a case involving a U.S. citizen captured in the conflict against al Qaeda — the
Court has applied a balancing approach, weighing the private interest that will be affected against the interest the government is trying to protect, and the burdens the
government would face in providing additional process. Where national security operations are at stake, due process takes into account the realities of combat.
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Here, the interests on both sides of the scale are extraordinarily weighty. An individual’s interest in making sure that the government does not target him erroneously
could not be more significant. Yet it is imperative for the government to counter threats posed by senior operational leaders of al Qaeda, and to protect the innocent
people whose lives could be lost in their attacks.

US Justice: Print Friendly Version

Any decision to use lethal force against a United States citizen — even one intent on murdering Americans and who has become an operational leader of al-Qaeda in a
foreign land — is among the gravest that government leaders can face. The American people can be — and deserve to be — assured that actions taken in their defense are
consistent with their values and their laws. So, although I cannot discuss or confirm any particular program or operation, I believe it is important to explain these legal
principles publicly.

Let me be clear: an operation using lethal force in a foreign country, targeted against a U.S. citizen who is a senior operational leader of al Qaeda or associated forces,
and who is actively engaged in planning to kill Americans, would be lawful at least in the following circumstances: First, the U.S. government has determined, after a
thorough and careful review, that the individual poses an imminent threat of violent attack against the United States; second, capture is not feasible; and third, the
operation would be conducted in a manner consistent with applicable law of war principles.

The evaluation of whether an individual presents an “imminent threat” incorporates considerations of the relevant window of opportunity to act, the possible harm that
missing the window would cause to civilians, and the likelihood of heading off future disastrous attacks against the United States. As we learned on 9/11, al Qaeda has
demonstrated the ability to strike with little or no notice ~ and to cause devastating casualties. Its leaders are continually planning attacks against the United States,
and they do not behave like a traditional military — wearing uniforms, carrying arms openly, or massing forces in preparation for an attack. Given these facts, the
Constitution does not require the President to delay action until some theoretical end-stage of planning — when the precise time, place, and manner of an attack become
clear. Such a requirement would create an unacceptably high risk that our efforts would fail, and that Americans would be killed.

Whether the capture of a U.S. citizen terrorist is feasible is a fact-specific, and potentially time-sensitive, question. It may depend on, among other things, whether
capture can be accomplished in the window of time available to prevent an attack and without undue risk to civilians or to U.S. personnel. Given the nature of how
terrorists act and where they tend to hide, it may not always be feasible to capture a United States citizen terrorist who presents an imminent threat of violent attack. In
that case, our government has the clear authority to defend the United States with lethal force.

Of course, any such use of lethal force by the United States will comply with the four fundamental law of war principles governing the use of force. The principle of
necessity requires that the target have definite military value. The principle of distinction requires that only lawful targets — such as combatants, civilians directly
participating in hostilities, and military objectives — may be targeted intentionally. Under the principle of proportionality, the anticipated collateral damage must not be
excessive in relation to the anticipated military advantage. Finally, the principle of humanity requires us to use weapons that will not inflict unnecessary suffering.

These principles do not forbid the use of stealth or technologically advanced weapons. In fact, the use of advanced weapons may help to ensure that the best
intelligence is available for planning and carrying out operations, and that the risk of civilian casualties can be minimized or avoided altogether.

Some have argued that the President is required to get permission from a federal court before taking action against a United States citizen who is a senior operational
leader of al Qaeda or associated forces. This is simply not accurate. “Due process” and “judicial process” are not one and the same, particularly when it comes to
national security. The Constitution guarantees due process, not judicial process.

The conduct and management of national security operations are core functions of the Executive Branch, as courts have recognized throughout our history. Military and
civilian officials must often make real-time decisions that balance the need to act, the existence of alternative options, the possibility of collateral damage, and other
judgments — all of which depend on expertise and immediate access to information that only the Executive Branch may possess in real time. The Constitution’s
guarantee of due process is ironclad, and it is essential — but, as a recent court decision makes clear, it does not require judicial approval before the President may use
force abroad against a senior operational leader of a foreign terrorist organization with which the United States is at war — even if that individual happens to be a U.S.
citizen.

That is not to say that the Executive Branch has — or should ever have — the ability to target any such individuals without robust oversight. Which is why, in keeping
with the law and our constitutional system of checks and balances, the Executive Branch regularly informs the appropriate members of Congress about our
counterterrorism activities, including the legal framework, and would of course follow the same practice where lethal force is used against United States citizens.

Now, these circumstances are sufficient under the Constitution for the United States to use lethal force against a U.S. citizen abroad — but it is important to note that
the legal requirements I have described may not apply in every situation — such as operations that take place on traditional battlefields.

The unfortunate reality is that our nation will likely continue to face terrorist threats that — at times — originate with our own citizens. When such individuals take up
arms against this country — and join al Qaeda in plotting attacks designed to kill their fellow Americans — there may be only one realistic and appropriate response. We
must take steps to stop them — in full accordance with the Constitution. In this hour of danger, we simply cannot afford to wait until deadly plans are carried out — and
we will not.

This is an indicator of our times — not a departure from our laws and our values. For this Administration — and for this nation - our values are clear. We must always
look to them for answers when we face difficult questions, like the ones I have discussed today. As the President reminded us at the National Archives, “our Constitution
has endured through secession and civil rights, through World War and Cold War, because it provides a foundation of principles that can be applied pragmatically; it
provides a compass that can help us find our way.”

Our most sacred principles and values — of securtty, justice and liberty for all citizens — must continue to unite us, to guide us forward, and to help us build a future that
honors our founding documents and advances our ongoing — uniquely American — pursuit of a safer, more just, and more perfect union. In the continuing effort to keep
our people secure, this Administration will remain true to those values that inspired our nation’s founding and, over the course of two centuries, have made America an
example of strength and a beacon of justice for all the world. This is our pledge.

Thank you for inviting me to discuss these important issues with you today.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

THE NEW YORK TIMES COMPANY,
CHARLIE SAVAGE, and SCOTT SHANE,

Plaintiffs, Q NOTICE OF CLASSIFIED FILING
V.
11 Civ. 9336 (CM)
UNITED STATES DEPARTMENT OF
JUSTICE,

Defendant.

AMERICAN CIVIL LIBERTIES UNION and
THE AMERICAN CIVIL LIBERTIES UNION
FOUNDATION,

Plaintiffs,

\2
12 Civ. 794 (CM)
U.S. DEPARTMENT OF JUSTICE, including its
component the Office of Legal Counsel, U.S.
DEPARTMENT OF DEFENSE, including its
component U.S. Special Operations Command,
and CENTRAL INTELLIGENCE AGENCY,

Defendants.
X

Defendants in the above-captioned matters hereby provide notice that they have filed
classified documents for the Court’s in camera, ex parte review. These submissions are classified
pursuant to Executive Order 13,526, 75 Fed. Reg. 707 (Jan. 5, 2010), and cannot be disclosed
without proper authorization. Therefore, the submissions have been filed with the United States
Department of Justice Litigation Security Group for secure storage and secure transmission to the
Court (upon request). The Court may contact the Litigation Security Group directly at 145 N Street,
NE, Suite 2W.115, Washington, DC 20530, (202) 514-9016, Attention: Michael Macisso, or contact
the undersigned counsel to assist in securing delivery of these submissions for review at the Court’s
convenience.
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Dated: June 20, 2012

By:

Respectfully submitted,

STUART F. DELERY
Acting Assistant Attorney General

IAN HEATH GERSHENGORN
Deputy Assistant Attorney General

/s/ Elizabeth J. Shapiro
ELIZABETH J. SHAPIRO
AMY POWELL
20 Massachusetts Ave., NW
Washington, D.C. 20530.
Telephone: (202) 514-5302
Facsimile: (202) 616-8470
Elizabeth.Shapiro@usdoj.gov

By:

PREET BHARARA
United States Attorney for the
Southern District of New York

/s/ Sarah S. Normand

SARAH S. NORMAND
Assistant United States Attorney
86 Chambers Street, Third Floor
New York, New York 10007
Telephone: (212) 637-2709
Facsimile: (212) 637-2702
Sarah.Normand@usdoj.gov
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David E, McCraw

Nabiha Syed

Legal Department

The New York Times Conmpany
620 8th Avenue — 18th Floor
New York, NY 10018

phone: (212) 556-4031

fax: (212) 556-1009

meeraw @nytimes.com

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

THE NEW YORK TIMES COMPANY,
CHARLIE SAVAGE, and 3COTT SHANE :

: 11 Civ, 9336 (CM)
Plaintiffs,

- against ~

UNITED STATES DEPARTMENT OF
JUSTICE,

Defendant. :  ECFCASE
X

PLAINTIFFS’ CROSS-MOTION FOR
PARTIAL SUMMARY JUDGMENT

PLEASE TAKE NOTICE that, upon the accompanying Memorandum of Law;
the Declaration of Nabiha Syed, dated July 18, 2012; and all prior papers and proceedings
in this action and the related action, Plaintiffs shall move this Court at a date to bé
determined by the Court for an order (i) granting their cross-motion for partial summary
judgment; (if) declaring that a certain memorandum in the possession of the Defendant
concerning targeted killings (the “OLC DOD-Memorandum™) is public under.S US.C. §

552 and ordering Defendant to provide the memorandum to Plaintiffs within 20 business
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days of the Court’s order, or, alternatively, declaring that an in camera review shall be
undertaken to determine which portions of the memorandum may be segregated for
release; (iii) directing Defendant to provide a Vaughn index as to any additional
documents that were subjec:t to Defendant’s Glomar response and permitting further
challenge to any withholding that may be brought by NYT in this Court; (iv) awarding
Plaintiffs the costs of this proceeding, including reasonable attorney’s fees, as expressly
permitted by 5 U.S.C. § 552(3)(4)(!3); and (v) granting such other and further relief as the

Court deems just and proper.

Dated: New York, NY
July 18,2012

Respectfully submitted,

D [ & b
David BE. McCraw
Nabiha Syed
Legal Department
The New York Times Company
620 Eighth Ave. — 18" Floor
New York, NY 10018
Phone: (212) 556-4031
Fax: (212) 556-1009
Email: mceraw @nytimes.com
Attorneys for Plaintiff

To:

Sarah S. Normand, Esq.
Assistant U.8. Attorney

U.S, Attorney’s Office
Southern District of New York
86 Chambers Street

New York, NY 10007
Attorney for Defendant

Elizabeth Shapiro, Esq.

#53561
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Amy Powell, Esq.

20 Massachusetts Ave, NW
Washington, D.C. 20530
Attorneys for Defendant

#53561
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
X

1:12-¢cv-00794-CM
American Civil Liberties Union and The
American Civil Liberties Union
Foundation

Plaintiffs, PLAINTIFFS’ NOTICE OF MOTION
FOR PARTIAL SUMMARY JUDGMENT
V-

U.S. Department of Justice, including its
component the Office of Legal Counsel,
U.S. Department of Defense, including its
component U.S. Special Operations
Command, and Central Intelligence
Agency

Defendants.

PLEASE TAKE NOTICE THAT, upon the accompanying memorandum of law, the
Declaration of Colin Wicker, and all exhibits thereto, and all prior pleadings and proceedings
heretofore had herein, Plaintiffs American Civil Liberties Union and The American Civil
Liberties Union Foundation (collectively, “the ACLU”) will move this Court, before the
Honorable Colleen McMahon, at Courtroom 14C of the United States Courthouse, 500 Pearl
Street, New York, New York 10007, on a date to be determined by the Court, for an Order
granting the ACLU partial summary judgment pursuant to Rule 56(a) of the Federal Rules of
Civil Procedure. The ACLU respectfully requests the Court to:

1. Order the Defendants to produce to the ACLU a copy of the Office of Legal

Counsel’s memorandum to the Department of Defense described in the Declaration of

John E. Bies 99 30 and 38;
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2. Order the Defendants to produce to the ACLU a copy of the Department of Defense

memoranda listed as documents 9 and 10 in the Vaughn index submitted as Exhibit J

to the Declaration of Robert R. Neller;

3. Order the Defendants to produce to the ACLU a copy of any responsive memoranda

~ from the Office of Legal Counsel to the Central Intelligence Agency, or to submit a

full and complete Vaughn index of them; and

4. Order the Defendants to produce all remaining responsive documents pursuant to the

ACLU’s FOIA requests, or submit a full and complete Vaughn index for the

documents, except for those responsive to the requests specifically waived in the

ACLU’s memorandum in support of this motion for partial summary judgment.

Dated: July 18, 2012

DORSEY & WHITNEY LLP

By: /s/Joshua Colangelo-Bryan
Joshua Colangelo-Bryan

51 West 52nd Street
New York, NY 10019-6119
212-415-9234

Eric A.O. Ruzicka (pro hac vice)
Colin Wicker (pro hac vice)
Michael Weinbeck (pro hac vice)

50 South Sixth Street
Minneapolis, MN 55402-1498
612-340-2959

AMERICAN CIVIL LIBERTIES UNION
FOUNDATION

Jameel Jaffer
Hina Shamsi
Nathan Freed Wessler

125 Broad Street, 18th Floor

New York, NY 10004
212-549-2500
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

THE NEW YORK TIMES COMPANY,
CHARLIE SAVAGE, and SCOTT SHANE
o 11 Civ. 9336 (CM)

Plaintiffs,

- against--

UNITED STATES DEPARTMENT OF
JUSTICE,
Defendant. :  ECFCASE

NABIHA SYED, pursuant to 2 16, declares as follows:

I Lam the First- Amendment Fellow. at The Néw- York Times Company; the
publisher of The New: York Times, and an attomey for the Plaintiffs here (“NYT"):. As such, I'am
fully familiar with the facts.

2. Annexed heretoas Exhibit A is true and correct copy of a transcript from the
CNN show “State of the Union with Candy Crowley;” broadeast on October 2, 2011, which
containg comments made by Jane Harman, 4 former United States representative and:a former
ranking member of the House Intelligence Committee.

3. Annexed hereto as Exhibit B is 2 true.and correct copy of “Political, Legal
Experts Want Release of Justice Dept. Memo Supporting Killing of Anwar al-Awlaki”, the
Washington Post (October 7, 2011), by Peter Finn, which teports comments made by Senator

Dianne Feinstein, chairwoman of the Senate Select Committee on Intelligence.
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4. Attached hereto as Exhibit C is a true and correct copy of a letter dated October
27,2011 from the Department of Justice (“DOJ”) Office of Legal Counsel (“OLC?) to Scott
Shane of The New. York Times, denying his June 11, 2010 request (the “Shane Request”) under
the Freedom of Information ACt(“FOIA”)

5. Attached heteto as Exhibit D is a true and correct copy of a letter dated October
27,2011 from DOT OLC to Chatlie Savage of The New York Times, denying his October 7, 2011
FOIA request (the “Savage Request”).

6. OnNovember4,2011, NYT submitted to. the DOJ Office of Information Policy

(“OIP”) its appeal of the denial of the Shane Request. A tue and correct copy of this appeal

letter is attached ]
7. T also submitted to DOJ OIP its appeal of the denial of
the Savage Request. A trug and correct copy of this appeal letter is attached hereto as ExhibitF:
8. OIP didiot eipbrid to éither'oF these appéals within twenty days.
9. Anumberof articles in The New York Times, the Washingfon Post, and elsewhere
have reported on OLC legal memotanda about the targeted killing program,
10.  Thesearticles include;
o Peter Finn, “Secret U.S. Menio Sanctioned Killing of Aulagi,”
Washington Post (September 30, 201 1), a true-and cotrect copy of which
is attached hereto as Exhibit G;
& Charlie Savage, “Secret U.S. Memo Made Legal Case to Kill a Citizen,”
The New York Times (October 8, 2011), a true and correct copy of which

ig attached hereto as Exhibit H;
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o Daniel Klaidman, “Obama Team to Break Silence on al-Awlaki Killing,”
Newsweek (January 23, 2012), a true and correct copy of which is attached
hereto as Exhibit I; and

o Charlie Savage, “A Not-Quite Confirmation of a Memo Approving
Killing,” The New York Times (March 8, 2012), a true and correct copy of
which is attached hereto as Exhibit J.

11, Attached hereto as Exhibit K is-a true and correct copy of a transcript from the
Senate Appropriations Committee, Hearing on Fiscal Year 2013 Budget for the Justice

Department, dated March 8, 2012, which contains comments from Patrick Leahy, a United States

Senator and chairman of the Senate Judiciary Committee,

12.  Attached hereto as Exhibit L is a true and correct copy of a transcript from the

House Committee on the Judiciary, Hearing on Justice Department Oversight, dated June 7,

2012, which contains comments from Jerrold Nadler, a United States Congressman and member

of the House Judiciary Committee.

.Ideclare under penalty of perjury that the foregoing is true and correct.

Dated: New York, NY

53483 v.2

July 18, 2012
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Nabiha Syed /
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STATE OF THE UNION WITH CANDY CROWLEY

interview with Dick and Liz Chanay; Interview With Michaet
Hayden, Jane Harman; Intarview with Haloy Barbour

Airad Oclober 2, 2011 « 08:00 ET

THIS 1§ A RUSH TRANSCRIFT. THIS COPY MAY-NOT BE IN ITS ¥
FINAL FORM AND MAY BE UPDATED. 1 o Auss'° wonders

{ DISCOVER HERE }
CANDY CROWLEY, HOST: In the words of Dafense Secratary Leon ' o
Panelta, this has been & bad year for terrorists. m GJ

W e MR Lt

Today, tha atruggie against ai Gaada wilh former Vice Prasidant Dick o ' ' ,
Chaney and Liz Chenay, lormer State Depaitmant official, and with . )
former CIA director Michae!l Haydan and the former ranking member of the House Inteliigance committes, Jane Harman.

Then rostessness with the Republican presidential fleld, Insights from Mississippi Governor Hdlay Barbour,
Im Candy Crowiay. And.thig is State of the Union.

Five months after U.5, Navy SEALs raided a house In Pakistan and killed Qsama bin Laden, the GIA launched an armed drone into
Yeaman killing the intended target, famad terroriat racrultar and propagandiat Anwar al Awlaki, an American.

Here to talk about the terrorist's bad years Is former Yice President Dick Cheney and his daughter, Liz Chenay, chalr of a national
securlly advocacy group, Keap Amariga Safe. Together thay wrota "in My Time, A Personal and Political Memair.

Thank you both for joining us. | want to start with the drone strike that took out.the top propagandiat, at leaat for al Qaada In the Arabfan
Penlnauls, perhaps took out the bombmaker for the same group Ibrahim Haszan al-Asiri and also took oul Samir Khan. Whal's your
réaotion 1 that? ’

DICK CHENEY, FORMER L1.$. VICE PRESIDENT: Wah, | hink i wag 8 vary good strika, 1 think it was justified. | think it Is vary offectiva
usa of our drona technology. Thing I'm walting for is for the adminisiration to go back and correct something they sald lwo years ago
when they critleized us for “ovarreacting® to the avanta of §/11. Thay, In effect, sald thal we had walked away from cur Ideale, or taken
poliey contrary to.our ideats whan we had enhanced inlarrogation lechniques. ’ co

Now they clearly had moved In the diraction of taking robust actlon when they fesl It Is justiflad. | aay in thie case | think it was, but 1 think
they nead to go back and recensider what the president said when he was In Cairo.

CROWLEY: | want your reaction as well, because of your group that you work with, but let me just clarify what you are lalking abou. Thig
wag an Amarican -~ aclually twe Americans ware Killed, twe Amaerican terrorisls that ware associatad with al Qaeda in the Arabian
Paninsula that ware killed without tua process, clearly, wihout a Gourt. So what you're saying is if they can do that, they-owe us an
apollogg for going after our -- what aeem paople celled forture, what you calfed enhanced interrogation techniques. is that what you're
saying

D. CHENEY: Exactly. He said In his Cairo apaech for axample that he had quote, "bannad torture.” Well, we wera never torturing
anybody In the first place, 3aid we walked away from our basic fundamental ideals. Now that simply wasn't the case. Thal s to say what
ho said then was inaceurate especially I light of what thay're now doing with respect to palicy.

But | do think this was & good slrike. 1 think the president ought o have that kind of authorily 1o order that kind of slrike, aven when it
volvee and Amarigan ¢itizen when there is clear evidonces that he's part of al Qaad, planning, cooperating and suppoiting attacks b
aganst the United States. .

CROWLEY: Because this was what we knew him as was a propagandisl, So basically what he gaid and what ha did primarily over the
intermet, and we know he was connected, or at least largely insplrational to some of the attacks -- Fort Hoot, which was a deadly aitack;
Times Square bomber, the go-cailed undarwear bombasr, 80 you hava no problem with the U.8. gaing overseas and killing an American
in aforaign country. Thal doesa’t bather you,

D. CHENEY: | think you've got to go through the process internally, making certain it's reviewad by the appropriate people In the Justice
Depatiment, thal thay take & good, oaratul look at it. But § think they did alt of that in this sase. And | think Tha president has all the
authority ha nesds to order this kind of strike.

it s different betwean & law anforgement aclion and a war. And we ara at war. We balieve we are in war. Wa balieve thy war staried

whon thay killad 3,000 Amerivans on 911, And | think what wa've seen Is the administration, the Obama administration, has claarly

reached the point whera thay've agread they need to be tough and aggrassive In defending the nation and using some of the.same :
techniques that the Bush adminlstration did. And they nead, as | say, go back and raconsider some of the griticiams they offerad about H
our policles over the past yaars,

CROWLEY: Liz, do you have any In your group, which is dedicatad o keaping up the tight aggins! terror and kaoping Amerion safe, doos »
this sorf of thing, the drone attacks « and they'va taken out some vary high-prolile terrorists with drones and with undercover operations. -
Hag this president made us safer In your astimatae?

LiZ CHENEY, FORMER STATE DEPARTMENT OFFICIAL; | think that, you know, éach time the United States is succassful at taking
out scmabody like al Awlakl, It is a vary positive thing. I think It is a sign that the war continues; & sign that wa'va atill got folke out thera
who ara altempting to attack us, | think it is odlically important. What congarns me is that the damage that this president has done, some
of the damage that my father was speaking about just now, the extent to which whan the presidant of the Unltad States goea on to
foraign soli, taiks about the United States abandonlng our values, saya that wa torlured people, when he's in Girg, you know, the homa
of Mohamad Alta, the hame of Amman al Zawabhisi, When ho doss that, he doos raal damags to our starding In the world and that's the
kind of standing that we need 1o exercise a leadarship rofe which la more important niow, frankly, than It's been in many, many yeara
when you [ook al what's happening across the Atab world, for example.
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l'\jmerlcsle gol to:be atrong, we've got to have credibilily, we -hava to shiow leadership: This prasident-seems unwiillng; frankly. 10 do alf-of
thisse things.

CROWLEY; This smans; You slill:are smarting fram that -- from lhal cdtlclsm n 1act Ivageana fot of pagy ‘(f
President Obama's appioach to tartorism is pretly michalong !ha iines of (ha Bush admlnlslmbon abzs 1 tha.dr
techniques. Would you go glong with that? o

'ngm and you folt-that thoy were lreaung hirh.as a crlmlnel as oppoaed 10 8 wsr crlrnlnal

Aridyou sald, we e al.war. And whon Pro«idom Obama pretends that we.arent it makes us lags sa{ o,
“w're ab war? trdoasn't it withthe view of the world he brought with-him 1o the Oval Office.

.Satling that aside, doss it matter what he cafls it if In fact hig has buen %o = he hag, killed =< the U.8., obyvio sl withour Imelllgance

sorvices.and our military, hava killed dozens of top at Qaada lsaders. quhe ‘sUgcessiul. So can yau - ¢a you now say hat Hig nas h
In' thiig war on larcor, that he is in-fact pulling the United Statds on the morg winning side of the war on tairor?.Because h
Killad mars than werg kilisd in the Bosh administration.

D, CHENEY: Right. But wa deveioped tha l‘echnlque and the teahinology-for.it,

Thig problam you havé'is thai soft.of tha tone thal's set at the top. And Dn tha one hand ha wanled =l assume
lo call It & war. Notlo call it a'war on terror. -

..CF(OWLEY: Yes, but does that.matter? Bacause ha's conducting & war, isnt ha?

23 CHENEY: Well, h.is contiugting a war, but it maters a'tol | thibkcli tarms.of 1 ratfonatizatlon. you
You shodde to.use. lfit[s a law sniofcament Action, theta are going 10-be:inhibitiona I’ lerma of hpy
_up ‘and down the line. For' exariple, they:talked fora Whilé abotit prosecuting th thb GlA v
wal w Ihay backed off that, thal's & good thing, That's thé tight o : 14

t by:thia commander i chisf with raspactto the kind of effortathal Y 3
1o o, ha needs lo ba clear whathe's: doing and he clearly 1s" inghlmg__ thatha d
Thidrght 1hing 1o do. But don'tget wrappad up In-your undarwear then try 9 o go ba cand valic

lh 'sald duﬂng course oi lhelr nampalnn o

; tar, whidre our positionin 1
Jumg very. much on how peop!e Jook at ug, *

i yau‘vo gol.thé presl.dent otlhe United:States oul‘lhsre‘sayl‘ng,we. overpeactad to 913 on:our. watch; fhats.not good,
EHOWLEY You'd like-an apology. # Sounde ke

[ X Thay am '
iow Lgon Panaita-has said some of the inteliigencs w gainia
Ak Ahe presldanrowaa evarybody B apology. 1rankly

Balora we mava on lo:L.8: polllics. when | wé

Wi what most siifl both g

4 . § you sald: 'slmply étated; thera |8 nida i
ubt he I amasstng Ihem 10 use againstout.Ingnds; agalngt uir alliagy and ag

'And:lhe question from my-frlend was, what made you-ao:positive-atihis lime?.

O CHENEY: Intalliginte rapons that we wers gatting: The-first mlslllgence rqun wa gol'after
dasticlion In Irag; And It went sl the way back to '98°I $he. Clinton adminleiratic d theva i
Gongress had paesed 8law aulhonzlng '$100 milign {o iy i0 overthrow: g
Wa'gol elactad gntil a acliiaity weont info rag, all of which:said e has gol wanpons of mas

Now It:lumed out what he — he didn't have stockpites. Ha did have the technolegy: He iad the peapie Witk §hig kiow-hbw. Mehad the
taw matarials. He had the plan»' 16 9o back into production ofge,.

{CROSSTALK)

GROWLEY: But he didn't -« he hadn't amassad them. And 1 guess, you know, peapla say, that's why we.went in‘and:we ware told they,
ware thers and then they waren't there. And did you regrat making alatements.like that?’

0. CHENEY: It waga't anyttilng we made.up. The presldam and | didnt sit In tha Oval Office an a Satumay moming and: say. Ial s say 4
higs-got WMD; We were given repaatadly rapona thaf gald that he in fact had produced weapans:of mass das(rucuon :

C.EDWLEY: Shouldn™ you have firad somabody for those reports?

D. CHENEY:-Wali, and we knew he had done it befota.

CROWLEY Right. D.. CHENEY But it was also tue the Germans hiad the aame intalligance, the. Bms had the same mlamganco. This
waen'f Juat a U.S. problam. And in fagt he did hava - talk to Charles Dusliar o David Kay, the guys who-ran the raq Survey. Group after

e war, they said (hat thay wers more conderied about what they found than wher they, wera worrled about.stockpiies bacsise he
c¢laady had retained.the capacity to get back into the husiness.

GROWLEY: Tha olhor qustions that was asked, 5o of along similar inés but is about that AugUst faport: It was a dally répon 5 the

prasident that said “al Qasda datérmined 1o Jaunch attack agalnat the U:s.* and & menth later il happenc .

Did you avar hitve a moment after 2/11 whera you thought, did wa miss somathing? Shouidn't we hava known this? Why gitint wo:know.
this? Did anybody go back and try o figure out why 1he dota weren'l conneatad oF wity morg altontion wasn't paid to thal raport? Did-you
avel ragrel not looking mora Qarelully at stulf ahead of time?

D. CHENEY: We navsr had actionable infelligence. You could go back and took at that. And i just wasm't them Thare ware problems
Ihough. Thary had bean a wall erscted between zort of the domastic intelligence side of the businiess and-the forelgn side:
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Youl fatk to Mike Hayden, General Haydén J5.going 1o be hera sfiorly, He: aald ; for'exampla, that il
gmgmm sel up which wa eet up right after 9/11, ha was 1he prime archile hat
l[acke:rs who ware uvmg in San Dlvago a mm polm dnd lhat might havs trlgge
oparation,” '

S had DAt 1s Laierist survoillance

S0 =~ but that program didnt-exist priorto 911,

provay and

-CROWLEV Abtupt changa of pace hers, Prosidant Obama Jastnight spoke tor the Human ngh
ian organization for gay and lgsblan, rlghla and he had this i say i

(BEG!N VIDEQ GLIP)

BARACK OBAMA, PRESIDENT OF THE UNITED STATES! Thote ai thogs ¥

_clock bagk; who want to-talurn o the days when gay paople couldn't &
who; ag‘we spaak; are looking fo enahring disgrimination info stale. 1a
bicausa that's nol what America ehuld ba about, -

(END-VIDEOQ CLIF)

‘GROWLEY: Also ¢rilicizad ihe Republican fiald 1or ‘allowing a gay aoldlarlo el boo
had & question for the Republican candidstes. Add some In the audience beoad i
-on'the tight slide of history on those issuds doslin ? ay ind lesbian rights? D; CHI
figde with raspeat to allowing gays:10 seTve.openly [ntha. mifitary fs 8.good ona, | naa
tha'notjon that somehow-wa-ought to-go hammer me Rapublman candidatas Leoause oydldn'{‘

Wad-gay and e
15 the g;asldanl

an
tario!
rithe. audlence

WG yoirra I political campamn arid’ debales. you know,
on; Ihat panlcular issup :

-CFIDWL.EY But do you feel; Liz; thatthe Repub)lcans naad to move ahaad with this; rticuiaf issua-acauseth 'yaresgen Azait-gny
slghta; ant-lasblan rights) and blsextial communily; transgendsr. t:ommunuy'? Do ybu AHink bl pros!dom 1 On ARG Right’
‘comas fe aqual i ghts’?

Qv what hg was snwng. ((ankly His.posi :
$-ara, He hasn't.come out and advocalad gay mrrlage.
o hava it Hoth wsys

§

=

-

X

g

2

o

B

‘é’:n 3

g

§

o

-

']

=

m
S

: r%ng to appeal lé paaple wha ma
Gbama, Trankiy.

GROWLEY: Wherd to Jou alFstafic o e 2012 robip al ilg pings Thife s Bick P
o, : - ' s

SHOWLEY: Wil you? D, GHENEY: | doft know,
GROWLEY: Have you bash askad?'
D: THENEY: i baen -~ well, Iva had gome gonarsaiior

CROWLEY: Wall, you can tefi us:
{LAUGHTER)

D. GHENEY: I'va bispd Busy wrillng ard. oy -

? o0 aciually. And ) think wa! Va-gol:a: good-erop'e ofga
i

CRAOWLEY: Would you tike to see Chris Christia run?

D. GHENEY: I'm not urging anybody t6Jamp into lh”‘ arenu 1v8! bean the g
!hay wiantlo run, ’

CﬁOWLEY Quick wrap-up quastion for bolt of:-yeu: We thought peitips we'd see;Liz.Ghenay running; for omca In:this elaction cycle,
siltier for U,S, sonats from Virginia or 8 congressional seat, You'still have thoughis that maybe ona uay you mighl-run?*

L. CHENEY: We'll 260 what happens. Right now 'm: focused on hosﬂn& the Sty grade pol(uck dinnat; at my houae and chspemnmg neld :
nps. but it i something that | have & lot:of rezpect for paaple who.do: And F may take-& look at it down ‘tha road, .

CHOWLEY. But not this time arauncd.
L GHENEY: No, I'm not planning to run.in.2012.
CROWLEY: And totually...

0. .CHENEY: If eha dosa run, I'll suppon her.
CROWLEY: You'll suppont her? That's.good 1o know.
Twa wrap-up guestions for you, Ona Is that Prasidont Bush wrola In 'tils book |hat he worrled lhal his reiusal 1o pardon “Scootar” Libby,

your former chlef of staff which you pushed-vary hard lora pardon for-hied, hg < 1 maan he had bisan found gullty 6 four felohy counts:
daaling with the Valario Wilson case, Président Bush worried that it would ruin your friendship, Did It?

D.GHENEY: Lat's say it was a difficult moment. it put s real steain on thia relationship, We worked-togethiar for éight ydars, He'made me
vice prosidont of tha United Stales, 1l always bs veiy grateful forthat, This fs one issus whera wa.had a lundamenlal dilference. M gt
16 maka the declsion and he did. | {ust basically disagread with him.
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GROWLEY: Did itrui your friendship?
D. CHENEY: | ¢an't say-that: | wouldit take it thet faf, by any BN

‘Hut Mr. Libby 1) think wag nnoten(; didin't daséme to T ma(clod Hhmk =~lisa fong: r.mry 1d urga peOple to. read lhat chapler in lhe
ook, But it-really « [ think it was'a miscarrlage of justice,

GROWLEY: Heart iransplant?.

D. BHENEY: Don't know, Ve gol 16 dstide; I on & haart pump fi insids te.ihal susiplements my

hiaaet, )i wo:kx vory wall. I'm 14 months into the progiam and ii's baén furictioriing. perfectl’
CROWLEY: It's gond 10 388 you, Tomer Vice Prasident Dick Chiongy,
Liz Chienay, thark you &s well.

L.CHENEY: Thanks, Gandy. CROWLEY: And if you wam ta.888 the llghtar sida oI the Chaneys youcan waleh my. 'Gemng laKnaw
intarview with them and many athar ARwSMAREIS BN GUr Wb 8ite, cnn:eam/aoti:

Up Rex, wo inlelligence experts ‘on what: Anwar &l Awlaki's death means for &l Gasda.

{COMMERCIAL BREAKY

i c_lor ot tho A, nowa pnnc:pal {or tha Chertolf

CROWLEY: Joining.me here In Wasmnglon relued Genaral Muchael Haydon, form
015 now president and CE®of the Wilson:

Group; and-Jana H , forimer ranking ot thie Houseintalliganca committes; wh
Conter,

Famiiar faces. Thank you beth fGr-coming bitdk 16, talk. out wh ’Haoks
Anwar al Awlaki who' was Jut an internet racrultér for-a nu ol
Bamilr Khan; anothar-American. And'we'it gat 16 that in a-pinule. Who was &:pit
Hassan al-Asirl was 8130 taken out;

O
fim opemllona
numbem! ha g

i

‘it ahe gremisaiof theGasstion about
‘datlls; Wa'cbvio y.can't-confirm g

GROWLEY: Doast hiapper?

‘gé\YDEN’ No. Ng. Nover gay ndver, buf 16 iink thare are somia audiences: out:ifiore who mally exaygéram what'we-call &ollateral
‘damage.

“Thig hae pioven 16 ba.a wondarul Woapenin this wi
impaciful thing-we have done to crippla al Qaedi,
capable of altackingthe American homeland and now We's

‘And it | eold just add 1o & thought 1o what the congreamo’ an sald, think:about gl Awlak! In'ters
ths pan of &l Gagfa In {ne.Arablan Panini q»mohvated |hem end anabled !hem pg

HAYDEN Frankly. mough Candy, lthag: less ot o direct lmpncl on:the fale.or heallh Jaeds in
baing gonia, they may be.aven more focusad againg] 1ha " near. enamy and thal's Yemen and Sauci Aribia:

'CROWLEY: St thal sort of brings i 10 my next quastion,
you know, laken ou! a lol ol thalr lop Ieadership Howclose re we (o aatoamg al Qaw‘ apn

HARMAN: Wall, there's not golng-to be & white flag anywhers, just-as-there really lsn't-one or aven ﬂve baltleue!da I don( call lhla and!
think it Was-a misnomer -- | disagrae with Vice President Cheney when ha aaid it éarier; I nevar called this & war on tariér.” Teror i
a taglic:

d foat part Of it

But this is a challange from those who have axtréme visws, iof all.of: whon.arg Mushm Ihal we havo (] dofaal W
reativs neads to.be

Kinetically. Drong sirikas are & kinatie- 1o} in ourarsenal. Sut we really Have'to win the argument. And-our counter:
muich strdnger and much better in order fo win this argument In the 21 or 25 countrles In'whilch al Qaeda 8.~ ~

Let me just eay ong thing about-drone strikas, I think - | Supont thain a5 & 1601, but we have 10 be very.carsiul Row wa Use them. We do
u3s tharm carelully, 4% in-my prior ife on the House Intsliigence Comitiee, | wais briafed on rules of engagement, And agaln we-don't
ofﬂclally acknowledge this. program but Iat's just, ssy ha progrart 1e uged vary carelully -

Wo could abuss this program. We don't abuse lt, but we'va gottohave a counler narrative, wa 'ver gol to live-our values, wa'va got to do
other things, diplomacy and davelopment in thage.colinirigs in order 10 patsuade the next genaration nol 1o sirap on-suigids balta,.

GROWLEY: General Hayden, let me:- Il gat yois in onithls, but 'va got 10 1ake a quick break And after the break, more wuh our panal
including analysis of the delicate ralationehip between Paklstan and lhe u. S :

(C_OMMEHC;AL BREAK)
GROWLEY: We ara back wilh relired General Michael Hayden and former Congresswamen Jane Harman.

Ganeral, to you. Vice Presidant Cheney assentially said in his intorview eartior, #5ten, | am all (or (Hesa drane attacks, | am really glad’
ihay got thess people, bt for-an administration to kit tvo Amerlcans in Yamen without benefit of & trlal or any kind of dua procags, io J A 4 6 9
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-critigize us lor tha gnhanced ereogation tochniquas i completsly hypocritical.

| wanl to gel figst your ragctipn’ 1o the knllmg byhe Umled Slalas govemmanl of ‘two Americans and’ whelher you think thavics; presldant ‘
Has point, J

HAYDEN: Well, what | would say is whai happeﬂed in. Yerman iwo: days Ag0 isa natural and lawiul oulgyowlh of a premlae we've
a¢capted as a natlon. We are-a:niation-at war; Wa are st warwith-al.Qzeds and ita'alfiiiates.

Two succassive prosidents, the. Caongrass. and the Amarl an t
‘premiae, and not -avaryons:in Amerlca doas; and.ngt averyong. .

(CROSSTALK)
CROWLEY: W arg ot al- war wilts Yorgn, i

éll Facognizad thi lagiinacy of that..And If yau eiapl Ih

HAYDEN: No, fio. But wa didn't, altack Yemon, WO allacked an onémy who, was T Yernan bayond the raach of Yamenl soveralgnly o i
American law enfarceriany. And tHat premisa; we arg-nation: at war, and as a-belligarent, have'a:right to’kill or capture ‘anemy i
gombatants, trumps the {act that ona or ancthar of those.combatants:might have U.8:paraanhood wrapped svaund thent !

‘SoI'm quite comiortable wi(h‘i[

GROWLEY: Dos ihie vice president hiave a poin} mough fhigh o+ ] Pw ident Oban).a‘ i tha drones, He agrees that this
stike should have happisnad, but does he nothave a: pointthat th niatration:-was cmlclzad ag having.un-Amarlean values tar
-anhanced interrogalion technigues, ‘and this administration Killz: America due progese. and AL e linde-an eguivalancy thoro 7
HARMAN: walt; | dispufe a lob-of whal e said as well- First o au.‘m&»lacgu(ed kl!l'ng B anyone should give us pavse, and tiera has 1o

bo:a-logil framewdrk ardind. dama . | baneva ™ Whid caser.,
(CROBSTALK)

GHOWLE‘{: 1io Iogalframawork.
HARMAN: Well, harapons -eiro:)hr
h88 préprred making the casi
military force agalriatal Qaseda. ha y

Buti mlnk the Justice Department should releasa tha amo; | ramembe myﬂma mnklng membar “on Ihe lntelllgance._ ommilles;
begglng (he Busty edmlnlslrallon to Tal the 8, which wa {inaf

HAYDEN: Oh; h {5 And lvegot na:good solution bull e8 muidn‘rquibbia with tha. wmds mqt tha:chairman used. J've:-gaen-axamplesiof:
fhat; dudng my tima.n govemmenl and it claavly appa' il b

GHQWLEY And qulckly. should wo
ralationship: Paklalan "has 100-nuk
Aﬂmfral Mullan foranother thi

cnowusv But Irvihe and i dyieig 18
lhoxe tarmrlsts ﬂl 1ea8y . U\& mountamousirange,

HAYDEN: Lot me - lat'nie plil thisin two phases pariaps: Oveeihe long:
ignokan gnomy-af tha United Slafos. And we have siratogic ransor

But achlavlng our oblacllvas n soum
concentfate off the dapth of e longer term r¢
conclusions based on that, ’

CfH'OWLEY Geneal Haydan, Congrosswoman Harmibin,:I have to-5idpryou there, ' $o- sorry. bu( plsase coma back, Iheles alwaya fliri
sfuff 1o discuss.

Lip-next, top stories.

And then Misstsslppi Governor Haley Barbour on the’ 2012 flald.

But firit Fargod Zakaris on hig program coming up at the top of e hour

FAREED ZAKAHIA HOST FAHEED ZAKARIA GPS‘ We have roally ffY\()OilSn! show fodlay oa GF'S Wa !oﬁk at whtd 1o do nbout‘
America's more vax foreign polloy issue, relations with Pekistan. | sat down with Admiral Mike Mullers in his fast deys In office-as
chairmian of the Joint Chlefs of Stafl, He stands by his comment that thie deadly Haqqani group In the:Al-Pak region ie & varitable am-of
the Pakiatan! miitary.

Wa also have the other side of the story. I'l speak wllh Pakistan's néw !@Sréign' rﬁ_(n}lvbsler Hl’hg ﬁabﬁ:sjnl Khar i;ohi}i{g up later on GPS.
(COMMERCIAL BREAK)

CROWLEY: Time {or & chack ol today's top stories.

Prasident Obama told a gathering of gay and Iesbian activists that he's committed 1o aquality. In his speech Jothe Human Rights
Campaigix 1ast night, the prasident eticized s Bepublican rivals:for their rdagtion 16 the' booing of a quastion by a.gay-soldisr. L

(BEGIN VIDEO GLIP) OBAMA: We dan't balieve In the kind of smalinesz:hat says its OK for a stage full of political I6adors, one of
whorm eould end i being the president of tha United States, being silent when ari‘Amerlean soldier is boosd, W don't belleve Inthat.

(END VIDEO CLIF)
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CROWLEY: The booing occurrad during a Republicart prasidential debate last month in Orlando. Tha candidate’to whom the soldter's
quastion was diracted; Rick 39nlorum aaid he didn'l hedr ihe Boo aihd wolld have tondamiad them It he had,

The Yemenl govammanl alrplana mlslakenly bombed | lls own lroopa killing 29 ol cident occurred fasl night ln a; provmca in’
southern Yemen where govainment for¢es have: beon batumg l$|8mm mimanls ThB 40 dim warg u,mg a school asa launchmq pad !0
steka-at militants wher thay were-bombad,

{sranli prime minister Benjamin Netanyahu's Govermmunt said today il supports tha Middie East-quartet's call for the rasumption of diract
talks with the Palestinians within the naxt manth. jarzel called on the: Palastinlan.Authbrily.to do the sama. Tap' Pelesllnlan offilals.
digntiss the israeli miova saying mere san g na further nego\lallons until: I5ra6! halts il satllcmonl cons(ruchon. a

And those are today's lop storlea.

Tha Bad decenomy cantinues 1o be bad news fir the:presidant, Rep
18 to's1ates he won In 2008 and wheré he faliers. now. In Q)
President Obamais fuaning virtually eyen there with Romns j And s

licans Aote, wheri the president goes:out 1 sel| his Joba:program, i
parcant u! votérs saytha presxden! ahould De (e alacled and A
itually even wih Pe ')

-Still, polls can eut:noth ways, Asked whorls mors likely to create new.jobs, Americans say Dentocrats. And whily Republicans are sgainst
naw taxes, the publis bya Targe margin SUpports now taxes on thise: rnakung ovar $280,000 & year,

It glso supports 'ighar taxes’ ‘an-carporationie.
Dissecting the palls.and the poilticlqns next _wl‘ih Missisalppl Governor Haley Bartiour.
{COMMERCIAL BREAK)

CROWLEY: Jolning me from Jacksor, Mlaslssyppi Répubilcah Bioverior |
palitical analyal S0'put thak hal on for.us: laddsy a5 wa ti

Blo you buy into-the theorythat all of the hubibub eurrounding: ofr; lai’s get, C.‘nrls Chrlatia Tnto the rackis & reflatlion ol Republican
‘dissatlefaction with the gufrent ﬂeld?

1. HALEY BARBOUR-(R), MISH
great gaveraor. Tt e war
gt inte thy race: Byt 0o, 1 thiak this is mor

CROWLEY: Have you apaken to'film &t all about: lma?

i s ;mat has aftected i :he oxténnhat It hag raally{éssenad .
thal'lsvary muich agalnanhal ort.of thing?.

0, And you Know, when |- grew up ln
bUgh newspapérs:anymore for phople 1o:
iday-of the'nows ok e houtis I“GGQSSEXI'"Y

The faot br the, mmter |s 90 parcanl of
politlcs; we. ussd o aay-todl .; headlini

GHOWLEY’ i sgrea Wi you

BA ‘BO%R You knaw; Candy.+ would remind.you, in;8eptembet four.years ago Rudy Gluiani ted In ouepolis, and Frad Thompson was
BBCONA: 0.

CROWLEY;tis,.
BOUR: -, wa have 10 ba tarafil..

CROWLE'Y: . complalety -~ {ha calendar is:corlainly’a gautiona
ga( i and: you am.sbot a fatal tiaw from & mlle aw ;

And 80 i guees whal lm dgking you ns whamar you gl at. Rick-Parry’s, i
flaw il hls positioh on in-stote tuiljen for thi hildren of undacumented workers?

BARBOUR: Waell, | really don't: t:4m ramindag about:iotKing for fatal laws: You could name thiree fatal flaws that Jimmy: Carler had in
197501 that Bill Clintory had in 1691,

Thirlast of ifie matter is tha. Damocrals were dylng to,fun agnlnel Ranaid; : aﬂgan in 19&0 hgq&ys,e {hey saw &l mese talal Naws, Tig
puiblic -~ Aepublicans or Demoarals i tha gensral elatlion »«the publied going (o look Jt-dur-candidates in the 1otality. They're going fo,

logk at-their judgment, at thair racard,and they'te. gging o compara it1o Barack Obama..

At the and of thae day, the elaction nexi yésr will be & referandum on {Higprasidency of: Baraok Qbiama, BiY hig mcgrd, His palicios, and (he
resr}:lls they hava achleved ornot achlevad. | don't think any ot our carrd)da(es have- 8, qliote, *fatal flaw.* But cena!nly none of them ie
perfact.

CHOWLEY; Lotme « ol me, sort of, pick up on that, And as you know, the Qbama re-aisction campaign will very much want lo. make
this.an alaction not & referendum an him-or on his pollcles but-on-&ctiolca betwaan a Rapublican candidate and.ihe president, and
thay're banking that the prasident will win on that, lookingat'the correrit figld.

Why? Bacause thay balieve that the Amarigan public will see the Fiepubﬂcan lhat cames oul of thig: Malu es mo consematlve for heir
taste.

And along those lines, | want to ask you, whan you saw the candidates‘asked the:quastion; if you were difered a 10-1 deal, that is that
thera wauld ie $10 of spending cut for evary $1in fax incraasas, and no candlidate voyic acoupl that deal, toss thiat suggesto youthat
morc 15 1o raom for comproraise In the Aepublican Paryy? '

And would you hive raised your hand on thatquestion?

BARBOUR: Wall, first of alt, Candy, one thing you and ! bolh agree on Iz Prasidant Obama.can't run on hig record, that te's aot (o bry to
make this oloction aboul the Republican, and they will iry 10 do anything fhey cin do 16 dlscwall!y him or har of make'them unaccspiable;
You'ra right about that. Obama's people know they can't run'on their-tecord.

On that quesiien, you know, | have 4 little different view, | was a political diractor for Roenald Reagan. We had to compromise an
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evaryihing: We had a Demucruﬂc Houserof- Reprasen(allves avary minute-that Ronald Haagan wasg.prestdent, But we did 1he Reagan
aconomie.plan; had to compromlse. “didn'{ geil evarythmg Wwe wanted. We did 1986 tax réloiim.;,

(EROBSTALK)
CROWLEY: Doss It worry you thel you've .g\c_iiaﬁepubll@niﬂéid that dossn't Jook ke they want ll_o sempromige on anything?

;;m’ean. $10in3pending decrdssoys a8 opposedio 81 intakintraases isa p‘reuy.’ Garngood deal, And.nions ol them, you know, went for
; B !

BARBO;JdFll. Wall. Gandy. + dom 1ael bad about havlng & Rspublk:an ﬁeld {hat knows baner lﬁan ® negollala against yourseﬂ wilh the
news.m

y ward sciually nagotiating how that you're golng o try to gat this-couritry's ecandmy’
' Amarizans back & isgung ploymenl 8 80 high, inthe. rﬁahty ofthat,

o tagislahirg foi:seven years, And $o-] naver got averything | wanted; and | don'tthink:

You know, L am snmebody ‘thatx  had &
Bot you ‘shouldn't bid ‘againet yourself for this -- for the' benafit of the naws medis:

these guys 1RInK: lhayll gat evarythfng the!

Waeathir forecaat-

JA472

http://edition.cnn.com/TRANSCRIPTS/1 110/02/s0tu:01.htm! 7/18/2012




