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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

NEW YORK IMMIGRATION
COALITION, CASA DE MARYLAND,
AMERICAN-ARAB ANTI-
DISCRIMINATION COMMITTEE,
ADC RESEARCH INSTITUTE, and
MAKE THE ROAD NEW YORK,

Plaintiffs,
V.

UNITED STATES DEPARTMENT OF
COMMERCE; and WILBUR L. ROSS,
JR., in his official capacity as Secretary
of Commerce, and

BUREAU OF THE CENSUS, an agenc
within the United States Department of
Commerce; and RON S. JARMIN, in hi
capacity as performing the non-exclusi
functions and duties of the Director of t
U.S. Census Bureau,

Civil Action No.

he

Defendants.

COM

1. On March 26, 2018, Secretary of Commerce WilbursRwslered that the
2020 Decennial Census include a question abouitizenship of all U.S. residents for
the first time since 1950. The Secretary providedegitimate reason for this decision,

let alone any justification for taking such actieithout any of the customary and

essential preparatory testing for adding

legitimate explanation. Rather, the addition of¢liZzenship question is a naked act of

intentional discrimination directed at im

punish their presence, avoid their recognitionnistieir growing political power, and

PLAINT

questiortbe Decennial Census. There is no

migrannmomunities of color that is intended to

deprive them and the communities in which they éeconomic benefits.
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2. As Secretary Ross recently testified, adding aemtship question will
lead to a “decline” in participation in the DeceairCensus—which Ross estimated at 1
percent of the population (or more than 3 milliczople)—because there are “folks who
may not feel comfortable answering” the citizenstpigstion.

3. The “folks” Secretary Ross referenced are membkirsmigrant
communities of color who have been the targetsdraes of tactics by the Trump
Administration designed to foment fear. These taetifueled by the Trump
Administration’s undisputed and undisguised aniuliuscted towards these communities
—have included draconian sweeps and other immagranforcement actions at
sensitive places such as schools and courtholrsefrced separation of parents from
their children, and executive actions ending tigallstatus of entire categories of
immigrants who have resided in the United Stategdars. All these actions have
discouraged members of these communities fromaoteg with government agents or
availing themselves of government services.

4. Against this backdrop, the addition of a citizepsuestion to the
Decennial Census—in essence, a door-to-door gowrhimquiry as to the citizenship
status of every member of every household in thitedrsStates—will sow enormous fear
in immigrant communities of color that will deteaicipation in the 2020 Census, as
Secretary Ross admitted. This will only exacerbla¢eDecennial Census’ long-standing
problem of undercounting immigrants of color, aratihos in particular. The resulting
undercount will impact both non-citizens and U.i8zens of color, including family
members of non-citizens and those who live in misiadus households with non-
citizens.

5. Because the Decennial Census is the basis forasithgca wide range of
federal resources and apportioning political poweduced census participation by
members of immigrant communities of color will résn these communities losing

government funding as well as political power aggresentation in the United States
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Congress, the Electoral College, and state legisgat This is not an unintended
consequence of Defendants’ decision; it is the pempose. President Trump, Attorney
General Sessions, and their senior advisers hade n@asecret of their fear of the
growing political power of immigrant communities adlor.

6. Indeed, Defendants’ discriminatory goals do nop steere. Even though
the Constitution requires that all residents ohestate be counted in apportionment
calculations, proponents of adding a citizenshipstjon to the Decennial Census
maintain the express goal of using the citizensifgrmation obtained from the
Decennial Census to exclude non-citizens from lative® apportionment calculations.
Defendants thus seek to facilitate the dilutionhef constitutionally prescribed voting
power for communities with higher percentages of-nitizens.

7. The process that led to Defendants’ addition ofcitizenship question
lays bare their illicit motives. Secretary Ross pablicly endorsed the Administration’s
anti-immigrant initiatives, and Secretary Ross @ Department of Commerce engaged
in extraordinary violations of procedural and sabsive regulations and guidelines
governing the development of questions for the Dee¢ Census—regulations and
guidelines that exist specifically to ensure thatgiions on the Decennial Census
advance, rather than impede, the purpose of prayidn actual enumeration of the U.S.
population. And Secretary Ross and the Departme@bommerce ignored the advice of
the Census Bureau’s professional staff, its sdiergdvisory committee, and six previous
Census directors from both Republican and Demacaatministrations, all of whom
warned that adding such a question would exacegagtng problems with lower
response rates among certain communities.

8. The sole justification that Defendants have moufwedheir decision is
transparently pretextual. Defendants claim thatatldition was necessary because the
Department of Justice (“DOJ”) purportedly needddyedata to enforce the Voting Rights

Act (“WRA”"). The VRA has been enforced by the gaveent and private parties for
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more than 50 years, witho citizenship question on the short-form Decennehs€lis.

And for that same 50 plus years, DOJ hagerhad access to individual-level citizenship
data. DOJ has provided no explanation, let aloyedatailed analysis, as to why
gathering citizenship data through the DecennialsGs is suddenly necessary to
enforcing the Voting Rights Act. It is not.

9. The addition of the citizenship question will régalan inaccurate
Decennial Census that will undermine and fail toieee its constitutional objective: an
actual enumeration of the United States’ populatiormis unprecedented abandonment
of his constitutional mandate to conduct an actnaimeration of all people in the United
States, Secretary Ross has violated and otherailsd to abide by Constitutional,
statutory, and regulatory mandates, as well as3csRareau policy.

10. The Decennial Census should not be weaponizeddettdisfavored
groups. But that is exactly what the Trump Admiragon has done by adding a
citizenship question. Because this decision waswvatatd by invidious discrimination, is
inconsistent with the Constitution’s mandate ofatual enumeration of the population,
and is irrational, arbitrary, and capricious, theu@ should declare it in violation of the
Constitution and the Administrative Procedures &a enjoin the inclusion of any
citizenship question on the 2020 Decennial Census.

JURISDICTION AND VENUE

11.  This Court has subject matter jurisdiction oves #ttion pursuant to 28
U.S.C. § 1331.

12.  The declaratory and injunctive relief sought ishauized under 28 U.S.C.
8§ 2201 and 2202.

13.  Venue in this district is proper under 28 U.S.@.3891(e)(1)(C) because
Secretary Ross is a Defendant and is an Offic&nguloyee of the United States. As
such, a civil action may be brought in any venuemghithe plaintiff resides if no real

property is involved in the action.” This matteresmot involve real property, and the
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Plaintiff the New York Immigration Coalition hasiprincipal place of business in the

district of the United States District Court foetBouthern District of New York.

PARTIES
A. Plaintiffs

14.  The New York Immigration Coalition (“NYIC”) is anrabrella policy and
advocacy organization for more than 200 groupsaw Nork State, representing the
collective interests of New York’s diverse immigr@ommunities and organizations. It
has its principal place of business at 131 West $8r New York, NY 10001.

15.  NYIC’s mission is to unite immigrants, members, atices so that all
New Yorkers can thrive. It envisions a New Yorkstthat is stronger because all people
are welcome, treated fairly, and given the chaogautsue their dreams. NYIC pursues
solutions to advance the interests of New Yorkieie immigrant communities and
advocates for laws, policies, and programs that tegustice and opportunity for all
immigrant groups. It seeks to build the power afigrants and the organizations that
serve them to ensure their sustainability, imprpeeple’s lives, and strengthen New
York State.

16.  NYIC’s 200-plus members are dues-paying, 501(c)y{Bhprofit
organizations that are committed to advancing veerkmmigrant justice, empowerment,
and integration. NYIC’'s members are located thraugiNew York State and beyond.
These member groups include grassroots commurotypgr social services providers,
large-scale labor and academic institutions, agamzations working in economic,
social, and racial justice. A number of NYIC’s memlorganizations receive funding

from a variety of local, state, and federal goveentrsources to carry out social service,
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health, and education programs. Many of thesenirgions receive governmental
funding that is directly tied to the Decennial Qesis

17.  The differential undercouhtaused by the addition of the citizenship
guestion in the 2020 Decennial Census will redeeaimount of federal funds that are
distributed to the states and localities within steges and localities where Latinos,
Asian-Americans, Arab-Americans, and other immigi@mmunities of color constitute
significant portions of the population. This willjure a number of NYIC’s member
organizations that receive funding to carry outiacservice, health, and education
programs in these areas.

18.  As an organization, NYIC also has an ongoing commaiit to promoting
engagement in the Decennial Census among indivacies’ed by its member
organizations. For example, NYIC partnered withkesv York Community Media
Alliance to launch an outreach campaign to boostigmant participation in the 2010
Decennial Census. As part of that effort, NYIC cboated public service
announcements in 24 languages that appeared ievé§papers. NYIC also held at least
two press briefings with elected officials. Theflerts helped to increase New York
City’s mail-in 2010 Decennial Census participatiate by approximately 3%.

19.  For the 2020 Decennial Census, NYIC has alreadyrbég outreach
efforts. Since the beginning of 2018, it has helfsech New York Counts 2020, a
growing, non-partisan coalition of more than 50etise organizational stakeholders
across New York to advocate for a fair and comp®20 Decennial Census
enumeration. This broad-based coalition, which feasally launched in March 2018, is

composed of racial, ethnic, immigrant, religiousalh, education, labor, housing, social

1 U.S. Census Bureaulses of Census Bureau Data in Federal Funds Distion 10 (2017),
https://www2.census.gov/programs-surveys/decer2@ia0/program-management/working-papers/Uses-
of-Census-Bureau-Data-in-Federal-Funds-Distribufidh

2 The Census Bureau describes the undercountingro€plar racial and ethnic groups as a “differanti
undercount,” as distinct from a “net undercounttted entire population.
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services, and business groups working in partnessth state and local government
officials.

20. NYIC is investing resources to solidify the worlda®ach of New York
Counts 2020 through robust advocacy, outreachyraas$ educational forums. It has
already begun disseminating online petitions, jpetihg Community Boards to pass
resolutions for a fair and accurate count, andaosening an all-day statewide
conference, “Making New York Count in 2020.” NYIdIicontinue coordinating the
working committees of New York Counts 2020, inchglby: coordinating “train the
trainer” sessions throughout the state to equipeesawith tools to educate their
communities on the importance of the Decennial Ggndevising effective messaging to
convince hard-to-reach communities to participatepowering coalition members to
assist their communities in completing the Decdrbé@nsus online; and advocating to
ensure that there are no unnecessary barriers ingpetrginalized communities from
being counted while also ensuring their privacprstected.

21. Inits extensive Decennial Census outreach, NYI€dieady faced, and
will continue to face, a much more difficult envimoent due to New York immigrant
communities’ heightened fear of interacting wittvgmment workers which will be
increased by the addition of the citizenship questT his fear extends not only to
undocumented immigrants or non-citizens with leggatus, but also to family and
household members of non-citizens who will be comee that participating might
endanger their loved ones.

22.  Because of the heightened fear and suspicion crégtéhe citizenship
guestion, NYIC will be forced to expend more resasron their outreach efforts to try to
reduce the effect of this question on the respaaisein the immigrant communities they
serve. Specifically, due to this strain on resosy &/ IC is already fundraising to try to
support its 2020 Decennial Census work. NYIC waled to apply for additional grants to

sustain the increased need for Decennial Censusamin, further diverting its resources
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that would otherwise be spent on trying to obtaengs for other areas. Further, NYIC
has already, and will continue to, divert resourfces its other organizational priorities,
including its work on health care and language se@ssues.

23.  Plaintiff CASA de Maryland, Inc. ("CASA”) is a nonpfit membership
organization headquartered in Langley Park, Mad/dinhas offices in Maryland,
Virginia and Pennsylvania.

24. CASA’s mission is to create a more just societyrftyeasing the power
of and improving the quality of life in low-incomemigrant communities. To advance
this mission, CASA offers social, health, job trag employment, and legal services to
immigrant communities. CASA serves nearly 20,000pte a year through its offices
and provides support to additional clients overghene and through email.

25.  CASA has more than 90,000 members in Maryland,in&gand
Pennsylvania, making it the largest membershipbasenigrant rights organization in
the Mid-Atlantic region. Over 32,000 of CASA’s meatb reside in Prince George’s
County, Maryland, a jurisdiction where both theihatand Central American immigrant
population exceed both the national and state geerehe differential undercount that
will result from adding the citizenship questiortie 2020 Decennial Census will result
in a lower percentage of federal funding allocatethis jurisdiction, injuring CASA
members who reside there. For example, CASA’s mesrnibePrince George’s County
include parents with children enrolled in Titlech®ols, and truck drivers who use the
roads on a daily basis and thus depend on fedgtalvay funds to perform their jobs.

26.  The differential undercount that will result fromding the citizenship
guestion to the 2020 Decennial Census will alsardsh the political power and
influence of CASA’s members in jurisdiction suchRaghce George’s County. In
jurisdictions such as Prince George’s County wimaraigrant populations of color
exceed both the national and state average, tfezathtial undercount will cause

immigrants of color to be placed in malapportiogedgressional and state legislative
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districts that have greater population than oth&ridts in the same state. These
communities, moreover, will comprise a lesser patiange of the total population of the
congressional or state legislative district thaeyttvould but-for the differential
undercount.

27. CASA as an organization also receives governméumaling that is
directly tied to the Decennial Census. Among othergs, CASA receives Community
Development Block Grant (CDBG) funds that are ated based on population and
demographics determined by the Decennial Censcisiding poverty levels. The
differential undercount that will result from addithe citizenship question to the 2020
Decennial Census will result in a lower percentaig€DBG funds allocated to the areas
that CASA serves, and therefore CASA will recewsslof such funds as a result.

28. CASA has an ongoing commitment to promoting engagenm the
Decennial Census among its members and constituaritee months leading up to and
during the 2010 Decennial Census, CASA conductécetach and engagement work
with the immigrant community in its region concegpicensus participation. That work
consisted of educating constituents about the Deak@ensus, its importance to the
community, and assisting individuals in answering ¢ensus questionnaire.

29.  For the 2020 Decennial Census, once again CASAsmarparticipating
in outreach and education work and hopes to remit&de funding to help support this
work. This time, however, CASA’s efforts will be dermined by the Trump
Administration’s intentional effort to instill helgened fear of interacting with
government workers among immigrant communitiesotdrc including through the
addition of the citizenship question. This feareexts not only to undocumented
immigrants or non-citizens with legal status bsbab family members of non-citizens,
who will be concerned that participating in the Brgial Census might endanger their

loved ones.
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30. Because of the heightened fear and suspicion crégténe citizenship
guestion, CASA will be forced to expend more researon its Decennial Census
outreach efforts to try to reduce the effect of tiiestion on the response rate in the
immigrant communities of color it serves. SpecifigaCASA intends to invest more
resources in communications, including throughaaoedia and videos to engage more
people. Despite these efforts, CASA still expettgili need to interact with community
members multiple times to answer questions antbtopnvince them to participate in the
2020 Decennial Census.

31. CASA expects it will need to spend more resouroggach the same
number of people as it did in 2010, and that ultehait will be less successful in
convincing its constituents to participate in til#2@ Decennial Census due in large part
to the presence of the citizenship question.

32. Because of the need to increase the time and nspeyt on Decennial
Census outreach due to the addition of the citizpnguestion, CASA will need to divert
resources from other areas critical to its missiciuding job training and health
outreach. Indeed, CASA has already had to diveduees from these areas in order to
address concerns from its constituents stemming th® announcement of the
citizenship question.

33.  Plaintiff American-Arab Anti-Discrimination Commée (“ADC”) is a
civil rights organization committed to defendinglgsromoting the rights and liberties of
Arab-Americans and other persons of Arab heritAg¥C is the largest American-Arab
grassroots civil rights organization in the Unit&tgtes.

34. Founded in 1980 by former Senator James AboureRi; 8 objectives
include combating stereotypes and discriminaticairegy and affecting the Arab-
American community in the United States, serving @siblic voice for the Arab-
American community in the United States on domestit foreign policy issues, and

educating the American public in order to promaiager understanding of Arab history

10
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and culture. ADC advocates, educates, and orgatuz#sfend and promote human
rights and civil liberties of Arab-Americans andhet persons of Arab heritage.

35. ADC has several thousand dues-paying members matienincluding
members in all 50 states. Its members are alseeaittiough ADC’s 28 local chapters,
located in 20 states and the District of ColumBiaC has members in states likely to
either lose a congressional seat or not receiadditional congressional seat that the
state otherwise would have gained during the p8202ecennial Census apportionment
process as a result of the increased differentidércount that will occur in those states
due to the addition of the citizenship questionedenstates include Texas, Arizona, and
Florida, each of which has significant Latino, Asaimerican, and immigrant
populations.

36. ADC also has members who live in states that ua€ejusted Decennial
Census figures to determine congressional anddte kgislative allocations. In
jurisdictions such as San Antonio and Houston, $exa Miami-Dade, Broward, and
Orange Counties, Florida, the differential undergoumill cause ADC’s members to be
placed in malapportioned congressional and stgisléive districts that have greater
population than other districts in the same stEbese communities, moreover, will
comprise a lesser percentage of the total populatidhe congressional or state
legislative district than they would but-for théfdrential undercount.

37.  The differential undercount caused by the additibthe citizenship
guestion in the 2020 Decennial Census will redbheeaimount of federal funds that are
distributed to the states and localities within stetes and localities where Latinos,
Asian-Americans, Arab-Americans, and other immigi@mmunities of color constitute
significant portions of the population. This willjure ADC members who reside in these
areas, such as San Antonio and Houston, Texas @ardiNdade, Broward, and Orange
Counties, Florida, Kings County, New York, and BerGeorge’s County, Maryland. Its

members will be harmed by the loss of federal fogdied to the Decennial Census due
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to an increased differential undercount in thesasicaused by the addition of the
citizenship question, as all of these jurisdictibase Latino and immigrant populations
greater than their respective state averages.¥eonge, ADC has members in these
jurisdictions with children enrolled in Title | sobls and members who use the roads on
a regular basis and thus depend in part on fedayhivay funds for their upkeep.

38. As an organization, ADC is also committed to prompengagement in
the Decennial Census among its members and cargstun the months leading up to
and during the 2010 Decennial Census, ADC condumtii@ach and engagement work
with the Arab-American community concerning censangagement. That work consisted
of creating messaging about participating in theddaial Census that was focused on
the Arab-American community, and efforts to “get the count” in that community as
well. Part of the financial support for conductihgs outreach came from the federal
government.

39.  For the 2020 Decennial Census, ADC has alreadyrbitg@ngagement
work within the Arab-American community. In 2017facused on educating community
members about the Decennial Census and its impatdiis year, ADC will hold focus
groups to test messaging about Decennial Censtisipation and will follow up with
polling afterwards. As the Decennial Census dragaser, ADC will conduct training for
census enumerators, run advertisements encourpagitigipation, and hold a strategy
symposium, among other activities.

40.  During the 2020 Decennial Census, ADC will facewcmmore difficult
environment due to increased fear of interactintp\government workers among the
Arab-American community, a fear which will be heigihed by the addition of the
citizenship question. This fear extends not onlyidocumented immigrants or non-
citizens with legal status, but also to family dmdisehold members of non-citizens, who

fear that participating in the Decennial Censushineéndanger their loved ones.
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41. Because of the heightened fear and suspicion cré&gtéhe citizenship
guestion, ADC will be forced to invest more res@sr its Decennial Census outreach
efforts to try to reduce the effect of the citizRipsquestion on the response rate in the
communities it serves. Specifically, ADC intendsrteest more resources in messaging
and communications to engage more people, buesplkcts that it will require increased
interactions and contacts to try to convince itsstibuents to participate in the 2020
Decennial Census.

42.  ADC expects that if the citizenship question isaduced, it will need to
spend more resources to reach the same numbeopiepees it did in prior Decennial
Censuses and that ultimately, it will be less sssfte in convincing its constituents to
participate due to the presence of the citizenghgstion.

43. Because of the need to increase the time and ngpet on Decennial
Census outreach caused by the addition of thesnglzip question, ADC will need to
divert resources from other areas critical to itssion, including organizing, issue
advocacy efforts and educational initiatives. AD&S lalready had to divert resources
from these areas to address an increase in coftoennts constituents stemming from
the announcement of the citizenship question.

44,  Plaintiff ADC Research Institute (“ADCRI”) is a 5@9(3) corporation
founded in 1982 by former Senator James AboureElCRI sponsors public programs
and initiatives in support of the constitutionatldfirst Amendment rights of Arab-
Americans, as well as research studies, publicgteeminars, and conferences that
document discrimination faced by Arab-Americanshie workplace, schools, media and
government agencies. These programs also pronimtex understanding of Arab
cultural heritage by the public and policy makers.

45. ADCRI is also committed to promoting engagemerthaDecennial
Census among its constituents. In the months lgaginto and during the 2010

Decennial Census, ADCRI conducted outreach andgemgant work with the Arab-
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American community concerning census engagemenCRihas already begun such
engagement work for the 2020 Decennial Census.

46.  This time, however, ADCRI will face a much morefidifilt environment
due to increased fear in the Arab-American comnywfinteracting with government
workers due in part to the addition of the citiz@ipsjuestion. Because of this heightened
fear and suspicion created by the citizenship quesADCRI will be forced to invest
more resources in its outreach efforts to try thuoe the effect of this question on the
response rate in the communities it serves. AsaltteADCRI expects it will need more
resources to reach the same number of peopleda@siit 2010 and that ultimately, it will
be less successful in convincing its constituemisatrticipate in the 2020 Decennial
Census due in large part to the presence of tlzew#hip question.

47. Because of the need to increase the time and nxpeyt on Decennial
Census outreach due to the addition of the citizipnguestion, ADCRI will need to
divert resources from other areas critical to itssmon, including its engagement with
public school teachers and other educational iSABRERI has already needed to divert
resources from these areas to address increaseernsiby its constituents stemming
from the announcement of the citizenship question.

48.  Plaintiff Make the Road New York (“Make the RoadviN¥ork”) is a
nonprofit membership organization with offices amdvice centers in Brooklyn, Queens,
Staten Island, Suffolk County, and White Plains.

49. Make the Road New York’s mission is to build theveo of immigrant
and working class communities to achieve dignitg pustice. To achieve this mission,
they engage in four core strategies: Legal andi®ir8ervices, Transformative
Education, Community Organizing and Policy Innowvati

50. Make the Road New York has more than 22,000 menveosreside in
New York City, Long Island and Westchester Couiltyese members lead multiple

organizing committees across numerous issues agpigmn areas of concern to the
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organization. Members take on leadership roleRencempaigns, determine priorities,
and elect the representatives who comprise mdasiedBoard of Directors.

51. The jurisdictions where Make the Road New York membeside,
including New York City, have Latino immigrant pdations that exceed the national
and state averages. Make the Road New York alsakatbers who live in jurisdictions
with similar demographics in more suburban areasiadeliof New York City. Its
members in these jurisdictions rely on a numbegavernment services whose funding is
allocated based on population and demographicsrdieted by the Decennial Census.
This includes parents with children enrolled inditschools, and drivers who use the
roads on a daily basis and thus depend on fedgtalvay funds to perform their jobs.

52.  The differential undercount caused by the additibthe citizenship
guestion in the 2020 Decennial Census will redaegpplitical power of individual
residing in area where Latinos, Asian-AmericangbAAmericans, and other immigrant
communities of color constitute significant portgoof the population, and will reduce the
amount of federal funds that are distributed todtiages and localities within the states
where Latinos, Asian-Americans, Arab-Americans, atiger immigrant communities of
color constitute significant portions of the popigda. Make the Road New York
members reside in these areas, and thus its memvblebs deprived of political
influence and funding to which they would be eatltby a more accurate census.

53.  One of the many Make the Road members who willesuffjury due to
the addition of a citizenship question is Perlaénpg\Ms. Lopez is a resident of Queens
County, NY, where she works as a Youth OrganizecaBise the number of Latino and
immigrant residents of Queens County far exceeelNdéw York state average, the
differential undercount will cause Ms. Lopez andestMake the Road New York
members in Queens to lose out on political powerfanding that will instead go to

other areas of New York State.
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54.  As an organization, Make the Road New York receg@gernmental
funding that is tied to the Decennial Census. kargple, Make the Road New York
receives funding through the Community ServicesBIGrant (“CSBG”) program to
fund adult literacy programs and legal services@mdeach. Make the Road New York
also receives funding to promote access to health &nd education. The differential
undercount that will result from adding the citizbip question to the 2020 Decennial
Census will result in a relative reduction in furadiecated to areas that Make the Road
New York serves, and therefore Make the Road wetleive a comparative reduction of
such funds.

55. Make the Road New York has an ongoing commitmeptroanoting
engagement in the Decennial Census among its merahdrconstituents. In the months
leading up to and during the 2010 Decennial Ceridake the Road New York
conducted outreach and engagement work with thegnamt community in its region
concerning census participation. That work condistieeducating constituents about the
Decennial Census and its importance to the communit

56.  For the 2020 Decennial Census, Make the Road Nenk dface again
plans on participating in outreach and educatiorkvamd hopes to receive outside
funding to help support this work. This work witladlude, among other things, general
education programs, workshops for members and edoor outreach. This time,
however, Make the Road New York will face a muchrendifficult environment due to
its constituents’ heightened fear of interactingfvgovernment workers, which will be
increased by the addition of the citizenship questT his fear extends not only to
undocumented immigrants or non-citizens with leggatus, but also to family and
household members of non-citizens, who will be eoned that participating in the
Decennial Census might endanger their loved onekeNhe Road New York has

confirmed from conversations with several of itssmbers that some of them would be
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fearful of responding to the Decennial Census guesaire if the citizenship question is
added.

57. Because of the heightened fear and suspicion crégtéhe citizenship
guestion, Make the Road New York will be forcecigend more resources on their
Decennial Census outreach efforts to try to rediieesffect of this question on the
response rate in the immigrant communities of cilserves. Additionally, because of
the climate of fear that is being exacerbated byattidition of the citizenship question,
Make the Road New York has started its census ¢éiducaork earlier than originally
anticipated. Despite these efforts, Make the Roew Mork still expects it will need to
interact with its constituents multiple times tsaer questions and try to convince them
to participate in the 2020 census.

58. Make the Road New York expects that it will needpend more
resources to reach the same number of people ahdltimately it will be less successful
in convincing its constituents to participate ie @020 Decennial Census than in 2010
due in large part to the presence of the citizgnghbestion.

59. Because of the need to increase the time and nep®yt on Decennial
Census outreach due to the addition of the citizpnguestion, Make the Road New
York will need to divert resources from other areafscal to its mission including civic
engagement, and providing legal services. IndeakeMhe Road New York has already
had to divert resources from other areas in o@ledtress concerns from its constituents
stemming from the announcement of the citizenshigstjon.

B. Defendants

60. Defendant United States Department of Commerce#baet agency

within the executive branch of the United Statesé€oment, and is an agency within the
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meaning of 5 U.S.C. 8§ 552(f). The Commerce Depantnseresponsible for planning,
designing, and implementing the 2020 Decennial Gghs

61. Defendant Wilbur L. Ross, Jr. is the Secretary ofmtherce. He oversees
the Bureau of the Census (“Census Bureau”) anuuis tesponsible for conducting the
Decennial Census of the populatiide is sued in his official capacity.

62. Defendant Census Bureau is an agency within, addruhe jurisdiction
of, the Department of Commere&he Census Bureau is the agency responsible for
planning and administering the Decennial Census.

63. Defendant Ron S. Jarmin is the Associate Directthe Census Bureau
who is currently performing the nonexclusive fuaos and duties of the Director of the

Census Bureau. He is sued in his official capacity.

FACTS
A. Background on the Decennial Census
1. The Constitutional and Statutory Framework around the

Decennial Census

64. The U.S. Constitution requires the federal goveminh@ conduct a
Decennial Census counting the total number of ‘pes’s—regardless of citizenship
status—residing in each state. The Constitutioniges that Representatives “shall be
apportioned among the several States . . . aceptditheir respective Numbers,” U.S.
Const. art. I, cl. 2, 8 3; which requires “countihg whole number of persons in each
State,”id. amend. X1V, 8§ 2. To ensure fair representation rgrtbe states, the
Constitution requires that this count be an “acu@imeration” conducted every ten

years.

313 U.S.C. 8 4.
*13 U.S.C. § 141(a).
513 U.S.C. §2.
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65. Through the Census Act, Congress has assigne@shensibility of
making this enumeration to the Secretary of Comeeand created the Census Bureau
within the Department of Commerce to spearheadefffist® The Secretary has
delegated authority for establishing procedurestaluct the census to the Census
Bureau. The central constitutional purpose of tke<iis Bureau in taking the Decennial
Census is to conduct an accurate enumeration gfdpelation.

66. Under these provisions, the Secretary of Commercbarged with the
responsibility to take a Decennial Census to craatactual enumeration of the United
States populatiohThe Secretary’s discretion in performing the censwwever, is not
without limits —the Secretary must comply with légaquirements established by the
Constitution, statutes, and regulations governneggdensus. For example, the Secretary’s
decisions must be consistent with the “constitwlgoal of equal representation” and
that bear a “reasonable relationship to the accsimpent of any actual enumeration of
the population.®

67. To enable a person-by-person count, the CensusaaBwends a
guestionnaire to virtually every housing unit i tdnited States. The questionnaire is
directed to every resident in the United States ander 13 U.S.C. § 221, residents are
legally required to respond. The Census Bureau ¢beants responses from every
household to determine the population count in state.

68. The Census Bureau'’s constitutional obligation regguihat the Census
Bureau obtain as accurate an enumeration as pe$sitensuring the maximum

participation in the Decennial Census.

©13U.S.C. 882, 4, 5, 141(a).
13 U.S.C. § 141(a).
8 Wisconsin v. City of New Yor&17 U.S. 1 (1996).

19



Case 1:18-cv-05025 Document 1 Filed 06/06/18 Page 20 of 68

2. The Decennial Census’ Role in the Apportionment dPolitical
Representation and the Distribution of Federal Resarces

69. The population data collected through the Decer®@gadsus determines
the apportionment of seats in the U.S. House of&smtatives among the states. Such
apportionment is “based on total population,” imthg both citizens and non-citizehs.

70.  The population data collected through the Decer®@eadsus also
determines the number of electoral votes each Btstén the Electoral College.

71. States also use Decennial Census data to drawessignal, state, and
local legislative districts.

72.  All states use Decennial Census data to draw tleigressional
districts’*When drawing these districts, states must adhetteett).S. Constitution’s
one-person, one-vote requirement that congresstbstaicts within a state be equal in
populationt* Consequently, when a local community is disprapoately undercounted
in the Decennial Census, the community will be @thin a malapportioned
congressional district that has greater populatiam other congressional districts in the
same state. The community, moreover, will compai¢esser percentage of the total pop
the community will be placed in a malapportionedg@ssional district that has greater
population than other congressional districts emgame state. The community,
moreover, will comprise a lesser percentage ofdta population of the congressional
district than it would but-for the differential uetount.

73.  Most states, including Florida, Texas, and New Yatko use Decennial
Census data to draw state legislative districtméstates have state constitutional
provisions prohibiting their state legislature fraaijusting census data in drawing state

legislative districts consistent with one-persome-wote requirements. And some

° Evenwel v. Abbqtf136 S. Ct. 1120, 1128-29 (20186).
01d. at 1124.
" Wesberry v. Sanderd76 U.S. 1 (1964).

12 5eeFla. Const. art. X § 8; Tex. Const. art lIl; § 26g alsdReynolds v. Sim877 U.S. 533, 559, 577
(1964);Brown v. Thomsqmi62 U.S. 835, 842-43 (1983).
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municipalities, including New York City, use DecéalrCensus data to apportion
municipal legislative districts. Consequently, wleelocal community in any of these
states is disproportionately undercounted in theerial Census, the community will be
placed in a malapportioned legislative district thas greater population than other
legislative districts in the same state. The comtgumoreover, will comprise a lesser
percentage of the total population of the legigadistrict than it would but-for the
differential undercount.

74.  The federal government also uses Decennial Cersgadal allocate
hundreds of billions of dollars in public fundingah year, including to states and local
governments. A total of approximately $700 billisrdistributed annually to nearly 300
different census-guided federal grant and fundirmgyrams. These funds determine the
ability of state and local governments to provideduality education, public housing,

transportation, health care and other serviceslfaheir residents, citizens and non-

citizens alike.
B. The Decennial Census’ Undercount of Immigrant Commaities of
Color and Past Practice of Excluding a Question Carerning
Citizenship
1. The Decennial Census’ Historical Undercount of Imngrant

Communities of Color

75.  Some demographic groups have proven more difftoutbunt than
others. The Census Bureau refers to these groupsiasto-count.” Racial and ethnic
minorities, immigrant populations, and non-Engkgpieakers have historically been some
of the hardest groups to count accurately in theeDrial Census due to issues such as
language barriers and distrust of government.

76.  The Census Bureau itself has determined that Lsiane at a greater risk

of not being counted. Recent data shows that o¢shienated 56.5 million Latinos living
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in the United States, “roughly one in three livéehard-to-count census tracts [i.e.,
communities].”

77. Individuals identifying as Hispanic were undercathby almost 5% in
the 1990 Decennial Census, and though the numbketd@aeased some over the past two
censuses, it remains significant. The 2010 Decéfdnsus failed to count more than 1.5
million Hispanic and African-American individual®ther immigrant communities,
including Asian-Americans and Arab-Americans, hhigtorically been undercounted as
well.

78. The Census Bureau describes the undercountingo¢ylar racial and
ethnic groups as a “differential undercount,” agidct from a “net undercount” of the
entire population? Indeed, the population of the United States wahale is typically
over-counted. For example, in 2010, the total Pchulation was over-counted by
approximately .01%, due mostly to duplicate cowftehites owning multiple homes.

79.  Over time, the Census Bureau has developed a cHrgjsategies to
address the differential undercount of “hard-torgdpopulations—including targeted
marketing and outreach efforts, partnerships watmmunity organizations, deployment
of field staff to follow up with individuals who doot respond, and retention of staff with
foreign language skills. In conjunction with pridecennial Censuses, the Census Bureau
designed and implemented public advertising canmsatig reach hard-to-count
immigrant communities, including using paid mediaver a dozen different languages
to improve responsiveness.

80. For the 2000 and 2010 Decennial Censuses, the €&uwsaau partnered

with local businesses, faith-based groups, communganizations, elected officials, and

3 The Leadership Conference Education FuN(l, You Count? Latinos in the 2020 Cendu@\pril 2018).

14 SeeCoverage Measurement Definitions, Census.gov lsised Jun. 2, 2018),
https://www.census.gov/coverage_measurement/defisit

15 Associated Pres&010 Census Missed 1.5 Million Minoriti€3BS News, May 22, 2012,
https://www.cbsnews.com/news/2010-census-misseahillion-minorities/.
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ethnic organizations to reach these communitiesraptbve the accuracy of the count.
These efforts and increased investment of resoumdés 2000 and 2010 Decennial

Censuses reduced the undercount of all populatiodsding hard-to-count populations.

2. The Census Bureau’s Decades-Long Opposition to the
Inclusion of a Citizenship Question on the Decenni&ensus

81. For decades, the Census Bureau opposed the intlosaéoquestion about
citizenship status on the Decennial Census quesimnbased on its longstanding expert
conclusion that the inclusion of such a questiomld/ampair accuracy, and exacerbate
the undercounting of immigrant communities of color

82.  The question concerning citizenship did not app@ahe short-form
Decennial Census questionnaire sent to every holgsehthe United States, in 1960,
1970, 1980, 1990, 2000, or 2010.

83.  Prior to the 1980 Decennial Census, an interageaawcil tasked with
examining the census questionnaire recommendeda ttiizenship question not be
included on the 1980 Decennial Census questionsaineto every household in the
United State&

84.  Similarly, in 1980, the Census Bureau opposed addiaitizenship
guestion, stating that “any effort to ascertaiizemship will inevitably jeopardize the
overall accuracy of the population count. . . . Qie@s as to citizenship are particularly
sensitive in minority communities and would inebitatrigger hostility, resentment and
refusal to cooperate”

85.  Prior to the 1990 Decennial Census, the CensusaBurace again

opposed the addition of inquiries into immigrat&tatus in the Decennial Censéi$he

16 Aff. of Daniel B. Levine, Deputy Dir. of the CersBureau at 1 5, Ex. A to Defs.” Mot. To Dismiss th
Action or, in the Alt., for Summ. J5ed’n for Am. Immigr. Reform v. Klutznjdko. 79-3269 (D.D.C.
Jan. 9, 1983).

" Fed'n for Am. Immigration Reform v. Klutznj&86 F. Supp. 564, 568 (D.D.C. 1980).

18 SeeCensus Equity Act: Hearings Before the SubcomnCensus & Population of the H. Comm. on
Post Office & Civ. Serv., 101st Cong. 43-45, 5989) (statement of C. Louis Kincannon, Deputy
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then-Director of the Bureau testified before Cosgrhat asking about citizenship or
legal status could cause the Census Bureau todreeped as an enforcement agency”
and that doing so would have “a major effect orsasrcoverage” He also told

Congress that the Census Bureau believed thatthiam of a citizenship question
would cause immigrants and legal residents to “midsustand or mistrust the census and
fail or refuse to respond”

86.  Similarly, the Census Bureau declined to includgi@stion on citizenship
in the 2000 and 2010 Censuses. In 2005, formeruSaBgreau Director Kenneth Prewitt
testified that adding a citizenship question waelduce response rates by non-citizens
and the accuracy of counts for both citizens andcibzens would be worse if the
guestion was included.

87. In 2009, eight former Census Bureau Directors—ftmmth political
parties—issued a statement in response to a camgnasattempt to add a question on
citizenship and immigration status to the 2010 De@d Census. The former directors
raised concerns that the Census Bureau would netdr@ough time to determine the
effect of suggested questions concerning citizgnahd immigration status on data

guality and about the potential impact on partitgrain the 2010 Decennial Census of

Director, Census Bureau); Exclude Undocumenteddeass from Census Counts Used for
Apportionment: Hearing Before the Subcomm. on Cems®opulation of the H. Comm. on Post Office &
Civil Serv., 100th Cong. 50-51 (1988) (testimonylofn Keane, Director, Census Bureau) (hereinafter
“Keane Testimony 1988").

9 Enumeration of Undocumented Aliens in the Decdr®émsus: Hr'g Before the Subcomm, on Energy,
Nuclear Proliferation, and Gov't Processes of thE@nm. on Governmental Affairs, 99th Cong. 16, 23,
32 (1985) (statement of John Keane, Dir., Bureah®iCensus).

% Keane Testimony 1988upran.18, at 50.

2L Counting the Vote: Should Only U.S. Citizens Bellied in Apportioning Our Elected
Representatives?: H'rg Before the Subcomm. on Fdider & the Census of the H. Comm. on Gov't
Reform, 109th Cong. 72-73, 76-78 (2005) (staternéienneth Prewitt).
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both legal and undocumented immigrants, particyliarmixed immigration status
households?

88. In 2010, the Director of the Census Bureau expththat “we don't ask
citizenship or documentation status” on the Decardensus and that the form does not
include “things that may make some people uncormlfidet?®

89. Asrecently as 2016, four former Census Bureaudiors appointed by
presidents of both political parties filed a Supee@ourt amicus brief in which they
explained that “a [person-by-person] citizenshiguimy would invariably lead to a lower
response rate to the Census in general,” and weettbusly frustrate the Census
Bureau’s ability to conduct the only count the Qdason expressly requires:
determining the whole number of persons in eadle steorder to apportion House seats
among the states?”

90. The almost 70-year long practice of not inquiritgat citizenship on the
Decennial Census has ensured that the Census Buasdhe best opportunity to achieve
the constitutional mandate of a complete counwefyperson—nboth citizens and non-

citizens—in the United States.

3. Reliable Citizenship Data Gathered by the Census Beau
through Means Other than the Decennial Census
Questionnaire
91. Of course, the Census Bureau is able to gatheenghip data through
surveys, but it does so separate and apart frofde¢kennial Census’ actual enumeration

of the population.

2 Vincent P. Barabba, et aStatement of Former Census Directors on Addingwa eestion to the 2010
CensugOct. 16, 2009), https://reformimmigrationforanceriorg/wp-
content/uploads/2009/10/thecensusproject.org_settprformerdirs-160ct2009. pdf.

% Video of Robert Grove€-SPAN (Mar. 26, 2010), https://www.c-span.ordén/?292743-6/2010-us-
censusé&start=1902.

24 Brief of Former Directors of the U.S. Census Buraa Amici Curiae Supporting Appellees at 25,
Evenwel v. Abbqttl36 S. Ct. 1120 (2016).
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92.  Through the 2000 Decennial Census, the Census Balsa used a
second, “long form” questionnaire, which was semipproximately one in six
households, and which contained additional questiBrom 1970 to 2000, one of the
guestions on the long form questionnaire conceaitembnship status.

93. Beginning in 2010, the long form Decennial Censusstjonnaire was
discontinued. Its functions were replaced by theeAioan Community Survey (“ACS”),
which began operating in 2000 and was at full sarsjze for housing units in 2005, and
for group quarters in 2006. The ACS is a yearlywsuymof approximately 2% of
households across the United States (about 3.Bn)illUnlike the Decennial Census, the
ACS is not a hard count, but rather a sample thased to generate statistical estimates,
and which can be adjusted to correct for an underic@lthough the ACS survey is
conducted annually, ACS data from individual yezas also be aggregated in multi-year
estimates (referred to as “3-year” or “5-year” msties,” depending on the number of
years of data aggregated together) to produceayrieatels of statistical precision for
estimates concerning smaller geographical units.

94. As the Census Bureau points out, the Decennial3esisd ACS “serve
different purposes.” While the Decennial Censuatisnded to “provide an official count
of the entire U.S. population to Congress,” the A€Btended to provide information on
the social and economic needs of communtties.

95. A question concerning citizenship status curreaggears as among one
of more than 50 questions on the detailed 28-pag® Auestionnaire. The citizenship
guestion that appears on the ACS is not a simpiarpiyes/no question. Rather, for U.S.
citizens, it also asks more detailed informatioawdta person’s place of birth; and for

some U.S. citizens, it also requests informatioouabhe citizenship status of their

% ACS and the 2020 CensuisS. Census Bureau (last updated Jan. 12, 2018),
https://www.census.gov/programs-surveys/acs/abmssad-census.html.
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parents, and whether they became a U.S. citizeratbyralization. The ACS citizenship

guestion appears as follows:

Is this person a citizen of the United States?
Yes, bom in the United States

Yes, bom in Puerto Rico, Guam, the U.S. Virgin Islands, or
Northem Marianas

Yes, born abroad of U.S. citizen parent or parents

Yes, U.S. citizen by naturalization — Print year of naturalization 4

No, not a U.S. citizen

96. The citizenship information gathered through theSAgtirveys has been,
and continues to be, used by a wide array of I@tate, and federal agencies, as well as
civic organizations and researchers.

97.  The inclusion of a citizenship question on the AgL@stionnaire does not
implicate the same concerns as including a citizgnguestion on the Decennial Census.
The highly detailed ACS questionnaire, which istsmrly to a smaller representative
sample of the population, does not carry the sgipearance as a federal door-to-door
inquiry of the entire population of the United &atMoreover, unlike the Decennial
Census, which is a hard count of the populatioh¢hanot be adjusted statistically to
account for non-respondents, population data fiteemACS is based on a sample that

may be adjusted statistically to produce reliakengates for the larger population.

C. Advocacy Efforts by Members and Associates of therlimp
Administration to Add a Citizenship Question to theDecennial
Census in Response to the Growing Political Powef tmmigrant
Communities of Color
98. For years, individuals who are now members andcésss of the Trump
Administration have expressed concern about theepiee and growth of immigrant

communities of color in this country and their attant political power, and have
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advocated adding a citizenship question to the D@aéCensus for the express purpose
of facilitating efforts to reduce the political cibof those communities.

99. For example, when Christopher Stanley, Presidewmnpis Census
Bureau Chief of Congressional Affairs, served asmor legislative aide to former
Senator David Vitter, Vitter sponsored legislatior2010, 2012, and again in 2014
seeking to add a citizenship question to the Deeé@ensus. Vitter said he wanted to
prevent “large populations of illegals [from beingjvarded” in congressional
apportionment®

100. Trump Administration advisors on the issues ofti@s and voting—
including members of President Trump’s appointedss now-defunct Presidential
Commission on Election Integrity (“PCEI”), made eaped statements to the same effect.
For example, PCEI Commissioner Hans von Spakovaklyalding the citizenship
guestion was “essential’"and criticized inclusion of non-citizens in thensas,
complaining that it “dilutes the votes of citizemg including large numbers of ineligible
individuals such as noncitizens . . . [in] rediding, allowing them to manipulate and
gerrymander legislative district&”

101. President Trump’s PCEI Vice-Chair, Kansas SecratéfState Kris
Kobach, is an anti-immigrant zealot who says tleapitoposed to President Trump that

he add a citizenship question to the Decennial Cefshortly after he was inaugurated”

% Jonathan TiloveCensus Bureau knocks Sen. David Vitter's propasask about immigration status
Times-Picayune, Oct. 13, 2009,
http://www.nola.com/politics/index.ssf/2009/10/caeasbureau_knocks_sen_david.html.

%" Hans A. von Spakovskgommentary: Citizenship Question Essential for AaieuU.S. Censys
Orlando Sentinel, Feb. 19, 2018, http://www.orlssetdinel.com/opinion/os-ed-accurate-census-
important-front-burner-20180214-story.html.

% Hans A. von Spakovsk§venwel v. Abbott: Destroying Electoral Equalitydaroding “One Person,
One Vote,"CATO SUPREMECOURT REVIEW 2016,
https://object.cato.org/sites/cato.org/files/sarfdes/supreme-court-review/2016/9/2016-supremeteo
review-chapter-4.pdf.

28



Case 1:18-cv-05025 Document 1 Filed 06/06/18 Page 29 of 68

in January 2017. Kobach reports that President prtabsolutely was interested in
this.™®

102. InJanuary 2018, Kobach blogged that adding aeriship question to the
Decennial Census was for the express purpose wmiirygpolitical representation from
immigrant communities. He complained that curremthen “congressional districts are
drawn up . . . not only are legal aliens counted ilkegal aliens are counted too,” and
that having this information was necessary “so Cesgl[can] consider excluding illegal
aliens from the apportionment process” and redoegblitical power of those
communities, as well as to provide the governmeribfmation about the movement of
people in and out of the countr§).Kobach'’s blog post did not mention VRA
enforcement as any reason for adding a citizergingstion to the Decennial Census.

103. And at about the same time as Kobach was pitctnaegitizenship
guestion to President Trump, Chair of the White s®oDomestic Policy Council,
Andrew Bremberg, released a draft Executive Ordepgsing census questions to
determine immigration and citizenship status.

104. The Administration’s hostility towards immigranssmotivated by animus
toward people of color and is in response to tleevgrg political power of immigrant
communities of color. The vast majority of immigtsm the United States—

approximately 86.7%—are people of color and 44.9&w# Latino origin®

29 Bryan Lowry, That citizenship question on the 2020 Census? Kobaygs he pitched it to Trump

Kansas City Star, Mar. 27, 2018, http://www.kanggsom/news/politics-
government/article207007581.html.

30 Kris Kobach, Exclusive—Kobach: Bring the Citizeipstuestion Back to the Census, Breitbart, Jan. 30,

2018, http://www.breitbart.com/big-government/2@1880/exclusive-kobach-bring-citizenship-question-
back-census/.

31 Bremberg, Memorandum for the President, Subjectchtive Order on Protecting Taxpayer Resources
by Ensuring Our Immigration Laws Promote Accountaband Responsibility (Jan. 23, 2017),
http://apps.washingtonpost.com/g/documents/natidredt-executive-orders-on-immigration/2315/.

322016 State Immigration Data Profiles, Migrationi®olnstitute (June 1,
2018), https://www.migrationpolicy.org /data/stgi@files/state/demographics/US.
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105. The goal of reducing the political representatibmamigrant
communities of color is consistent with xenophatbietoric that immigration should be
restricted because of the political consequefidesr example, Mark Krikorian, the
Executive Director of the Center for Immigratioru&ies—a leading source for Trump

Administration immigration policy and personnel—wed in 2015 that:

immigrants and their adult children are dispromorditely big-
government liberal who vote heavily Democrat beeaubat
party’s policies accord with their own views andenests.... Note
that better control over illegal immigration—wallsmass
deportations, whatever— isn’'t going to fix this. Moammigration
is legal immigration and that's where change is tnmeeded

106. President Trump has similarly complained aboufttmavth of immigrant
communities of color. For example, on August 2112dhen-candidate Trump tweeted,
“How crazy - 7.5% of all births in U.S. are to dlal immigrants, over 300,000 babies per
year. This must stop. Unaffordable and not rightlist weeks before the election,
candidate Trump similarly lamented that immigrdiassa share of national population is
set to break all records?”

107. More recently, on April 5, 2018, President Trumjpicized current U.S.
immigration policy because in his view, it enhanteel political power of immigrant

communities of color, saying:

we cannot let people enter our country... through ircha
migration....This is what the Democrats are doingyéa. And
they like it because they think they’re going tdev®emocratic....

3 SeeJason Richwindylore Immigration Would Mean More Democraiational Review (Oct. 3, 2017)
https://www.nationalreview.com/2017/10/immigratidamocratic-party-republican-party-dream-act-party-
affiliation-conservatives-limited-government-tradital-values/and Gillian EdevaneTrump Laments
People In Migrant Caravan: Immigrants All ‘Vote FBemocrats, Newsweek, Apr. 30, 2018,
http://www.newsweek.com/trump-laments-caravan-intamngs-vote-democrats-906220.

34 Mark Krikorian,Mass Legal Immigration Will Finish Conservatisgtional Review, Aug. 31, 2015,
https://www.nationalreview.com/2015/08/real-threatservatism-isnt-trump-mark-krikorian/.

% Donald Trump (@realDonaldTrump), Twitter (Aug. 2015 6:56 AM),
https:/ftwitter.com/realdonaldtrump/status/6347 2552 248576.

% Los Angeles Times Staffranscript: Donald Trump’s full immigration speeamnnotatedL.A. Times,
Aug. 31, 2016, http://www.latimes.com/politics/la-pol-donald-trump-immigration-speech-transcript-
20160831-snap-htmistory.html.
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A lot of them aren’t going to be voting. A lot afrtes it doesn’t
matter, because in places, like California, the esgrarson votes
many times. You probably heard about that. TheyagénMike to

say. ‘Oh, that's a conspiracy theory.” Not a corapy theory,

folks. Millions and millions of peopl&.

108. Again, on April 28, 2018, President Trump said:

If a person puts their foot over the line, we hawveéake them into
our country. We have to register them.... And youvknone of
the reasons they do it is because the Democratslgcteel and
they are probably right, that all of these peoplat tare pouring
across are going to vote for Democrats, they'reguonhg to vote
for Republicans, they're going to vote no matteratvive do,
they're going to voté

109. President Trump’s repeated statements lamentingrtheth of immigrant
communities of color and their attendant politipalver dovetail with his repeated
denigration of non-white immigrants; characterizthgm as violent criminals and
terrorists, animals, and deadbeats; and callingtfeps that would prevent immigrants of
color from entering and/or to reduce their numhetkin the United States. To take just

a few examples:

* In launching his presidential campaign, Trump saidhen Mexico sends
its people. . . . They're sending people that Hateof problems, and
they’re bringing those problems with us. They'renging drugs. They're
bringing crime. They're rapists. . . . It's comifrgm more than Mexico.
It's coming from all over South and Latin Americd.”

* Repeatedly over the course of his campaign, Trumapacterized the U.S.
citizen children of immigrants as “anchor babi®sind vowed to seek an
end to “birthright citizenship®*

3" Donald Trump, Remarks by President Trump at a Balote Discussion on Tax Reform (Apr. 5, 2018),
https://www.whitehouse.gov/briefings-statementsagm-president-trump-roundtable-discussion-tax-
reform/.

% Draft Transcript, Donald Trump, Make America Gragain Rally in Washington, Michigan (Apr. 28,
2018), https://factba.se/transcript/donald-trumeesih-maga-rally-washington-michigan-april-28-2018

39 Full text: Donald Trump announces a presidenii| Wash. Post, June 16, 2015,
https://www.washingtonpost.com/news/post-politige2015/06/16/full-text-donald-trump-announces-a-
presidential-bid/?noredirect=on&utm_term=.0a30b78al

0 Reena Flore)onald Trump: “Anchor babies” aren't American ciéizs CBS News, Aug. 19, 2015,
https://www.cbsnews.com/news/donald-trump-anchaidsarent-american-citizens/.
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* Trump called for “a total and complete shutdowiVinfslims entering the
United States until our country’s representatives figure out what the
hell is going on . . . [O]ur country cannot be thetims of horrendous
attacks by people that believe only in Jihad®. .”

* On February 27, 2017, during a meeting with hissate on the night
before he would deliver his first address to Cosgjr€resident Trump
“recited a fewmade-up Hispanic namesand described potential crimes
they could have committed, such as rape or murdtis. advisors
“[Stephen] Miller and [Jared] Kushner laugheél.”

* OnJanuary 11, 2018, in a meeting with membersooigtess, President
Trump questioned why immigrants were being admifteoh EI Salvador,
Haiti, and Africa, asking “why are we having alete peoplérom
shithole countriescome here.” In contrast, Trump said he preferred
immigrants “from places like Norway.”*

* As to the immigration diversity lottery, which prides visas to
immigrants from countries with low rates of immigoa to the U.S.,
President Trump stated in February 2018 that tkekted “turn out to
be horrendous. . . . They'mot giving us their bestpeople folks.™*

* On May 16, 2018, President Trump said “We have |[geopming into the
country, or trying to come in. . . You wouldn't ale how bad these
people are. These aren’'t people, thesaamals ...."*°

1 C. Brodesser-Akner & B. Johnsofrump: I'll sue to revoke birthright citizenshil,).com, Aug. 22,
2015,
http://www.nj.com/politics/index.ssf/2015/08/trunrpvoke _us_citizenship_from_those_with_undocu.html

*2 Jenna Johnsoifyump calls for ‘total and complete shutdown of Mus entering the United States,’
Wash. Post., Dec. 7, 2015, https://www.washingteahpom/news/post-politics/wp/2015/12/07/donald-
trump-calls-for-total-and-complete-shutdown-of-ninng-entering-the-united-
states/?utm_term=.49b5e0e287{7.

3 Josh Dawsey and Nick Miroffhe Hostile Border between Trump and the Head of,DMash. Post,
May 25, 2015, https://www.washingtonpost.com/paoditivere-closed-trump-directs-his-anger-over-
immigration-at-homeland-security-secretary/2018285/bd686ec-5abc-11e8-8b92-
45fdd7aaef3c_story.html?utm_term=.faSec642b4a3.

*4 Ryan Teague BeckwitfPresident Trump Called El Salvador, Haiti ‘Shith@euntries’; Report TIME
Magazine Jan. 11, 201&ttp://time.com/5100058/donald-trump-shithole-coias/.

“5 Dara Lind,“The Snake”: Donald Trump brings back his favoriteti-immigrant fable at CPAG/ox,
Feb. 23, 2018, https://www.vox.com/policy-and-po§t2018/2/23/17044744/trump-snake-speech-cpac.

%6 Julie Hirschfeld DavisTrump Calls Some Unauthorized Immigrants ‘AnimaisRant N.Y. Times,
May 16, 2018, https://www.nytimes.com/2018/05/163aktics/trump-undocumented-immigrants-
animals.html.
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110. Consistent with his rhetoric, the Trump Adminisimathas undertaken to

reduce the number of immigrants of color in thisimioy. Its actions include:

* Banning individuals from six majority Arab and/omuslim countries from
entering the United States;

* Rescinding the Deferred Action for Childhood Artiv&'DACA”)
program, which allowed 800,000 individuals broughthis country as
children to legally reside and work in the Unitedt8s. Over 90% of the
participants in the program were Latino;

* Rescinding Temporary Protected Status programsdviduals from El
Salvador, Honduras, Nicaragua, Haiti, and Nepats€&hprograms had
allowed over 310,000 individuals from these cow#tito reside legally in
the United States.

» Calling to end the diversity visa lottery. Over %0of individuals admitted
to the United States through the diversity visegpan are from Africa,
while another 30% are from Asia.

* Proposing to end family-based immigration. The ¢oes that send the
highest number of immigrants to the United Staltesugh family-based
migration are in Latin America and Asia.

D. The Trump Administration’s Addition of a Citizenshi p Question to

the 2020 Decennial Census Questionnaire Was Motivat by
Discriminatory Animus against Immigrant Communities of Color

111. The primary purpose of the Administration’s unnseeg last-minute
addition of a citizenship question was to harmn@giand immigrants of color by
reducing their political representation and act¢edederal resources. The evidence, just
from public sources, is overwhelming. It includék) the impact of adding the
citizenship question on immigrant communities dbcoboth in terms of stoking fears of
government among immigrants of color and redudngggolitical representation and
access to resources in their communities; (2) tterical background of the decision to
add the citizenship question, including other deass by Secretary Ross to undermine
measures that the Census Bureau has typically takestigate the differential
undercount; (3) the rushed and highly unusual sezpief events that led to the decision,

including departures from procedural and substargividelines to test census questions
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before implementation, ensure the overall accucddiie Decennial Census enumeration,
and protect the census from undue political infaesrand (4) contemporaneous public
statements by Trump Administration officials, adli@nd the Trump campaign indicating
that the purpose of adding a citizenship quesbahé Decennial Census was to reduce

the political clout of immigrant communities of oof’

1. The Impact of Adding a Citizenship Question to theDecennial
Census on Immigrant Communities of Color

112. As describedsupra for decades under both Republican and Democratic
administrations, the Census Bureau has consistepfigsed the addition of a citizenship
guestion to the Decennial Census questionnairéaloencerns that such a question
would deter participation among Latinos and immigsaand thereby undermine the
accuracy of the Decennial Census enumeration. Veeuhelming consensus of
professional demographers, political scientistd, statisticians is that the inclusion of a
guestion on citizenship in the Decennial Censubkoailse many Latinos and immigrants
of color not to respond to the questionnaire, estzaténg the differential undercount, and
thus reducing the political representation and s€te resources for members of these

groups and others who live in the same communities.

a. The Climate of Fear of Government among Latino and
Immigrant Communities Created by the Trump
Administration

113. Particularly when coupled with the toxic anti-immagt environment the
Trump Administration has fomented, adding a cit&tep question to the Decennial
Census will sow significantly more fear among Lasirand other immigrant communities
of color.

114. For example, the Trump Administration has engageaiseries of high

profile immigration enforcement actions— sweep&lg,aand high profile arrests—

“" See Village of Arlington Heights v. Metropolitanu$ing Development Corg29 U.S. 252 (1977)
(setting forth the factors for assessing claimsgatlg invidious purpose).
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deliberately intended to promote fear in and amangigrant communities of color.

These include:

» Starting on February 6, 2017, less than three waft&s President
Trump’s inauguration, ICE conducted a nationwideawby its
Los Angeles, Atlanta, Chicago, New York and Sanofid field
offices, resulting in 680 detentions.

* In September 2017, the Administration launched ‘i@pen Safe
City” which involved mass arrests of 450 individsial Baltimore,
Chicago, Denver, Los Angeles, New York, Philadedp@eattle,
Washington, D.C., and Massachusetts.

* In April 2018, ICE raided a meatpacking plant infdstown,
Tennessee and detained 97 individuals, the lavg@dplace raid
in a decade. According to press reports, duringdius ICE
indiscriminately detained numerous Latino indivitkluaho had
authorization to work.

115. The Trump Administration’s enforcement actions #psadly target
Latinos and immigrants of color. Of the 226,119 I@Eovals during FY 2017, 93.48%
of individuals deported were from Latin Americaruatries?®

116. The Trump Administration’s enforcement actions dlget immigrants
during interactions with government agencies. B@ngle, Immigration and Customs
Enforcement (“ICE”) has begun summarily deportindividuals who reported for
routine check-ins—even where they had receivedssthgeportation—and making
“collateral arrests” of individuals ICE encountemaling operations targeting other
individuals.

117. As one of his first actions following his confirnat as Secretary of the

Department of Homeland Security (“DHS”), on Febgu20, 2017, John Kelly issued a

memorandum providing that DHS will “no longer affdPrivacy Act rights and

“8 Fiscal Year 2017 ICE Enforcement and Removal OjgersReport, U.S. Immigration and Customs
Enforcement (June 1, 2018), https://www.ice.goesédefault/files/documents/Report/2017/
iceEndOfYearFY2017.pdf.
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protections to persons who are neither U.S. ciszear lawful permanent residents.”
Previous DHS policy and numerous DHS programs egbygrovided assurances to
immigrants and applicants that their personal detald be protected and could not be
used for immigration enforcement purposes.

118. ICE has also engaged in high profile arrests of ignamts in “sensitive
locations,” including government venues previousinsidered safe spaces, including
detaining:

» Parents after they drop off their children at sd&po
» Aten-year-old child who was seeking medical cara hospital;

* A woman in a hospital who was awaiting emergencygesty for
brain cancer;

» Patients as they leave hospitals after seekingaakdare;

* People in courthouses, including victims of donteginlence
seeking protective orders or appearing at a custedying;

119. The Immigrant Defense Project documented a 1,20@%ase in ICE
arrests at courthouses in New York State betweéf 28d 2017°

120. These enforcement activities in sensitive spaces haen accompanied
by the Trump Administration’s public statementsifeicing the message that immigrant

communities of color should fear the government.d&@mple:

* OnJune 13, 2017, Acting ICE Director Thomas Homesstified in
front of the House Appropriations Committee's Subgottee on
Homeland Security that “every immigrant in the coynvithout
papers . . . should be uncomfortable. You shouwé mver your

49 JOHN KELLY , ENFORCEMENT OF THEMMIGRATION LAWS TO SERVE THENATIONAL INTERESTat 5 (Feb.
20, 2017)available athttps://www.dhs.gov/sites/default/files/publicatsdl7_0220_S1_Enforcement-of-
the-Immigration-Laws-to-Serve-the-National-Interpdf (hereinafter “Kelly, Enforcement of Immigratio
Laws”).

*% Immigrant Defense ProjedDP Unveils New Statistics & Trends Detailing Steitte ICE Courthouse
Arrests in 2017(Dec. 31, 2017), https://www.immigrantdefenseprof@g/wp-content/uploads/ICE-
Courthouse-Arrests-Stats-Trends-2017-Press-RefdabgtL . pdf.
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shoulder. And you need to be worried. . . . No pagan is off the
table. . . ."*

* On August 22, 2017, Homan again stated: “The messagjear:
If you're in the United States illegally, if yougmen to get by the
Border Patrol, someone is looking for you. And timessage is
clear.™?

 On May 7, 2018, Attorney General Sessions annouacedro
tolerance” policy, including separating childrearfr parents who
cross the border unlawfulfy.

« On May 22, 2018, Secretary of Education Betsy Detéstfied in
Congress that public schools can choose to callttQEport
potentially undocumented students, describing & decal
community decision>

121. These actions and statements by the Trump Admaisir have been
successful in instilling fear among Latinos andeotimmigrant communities of color.
Immigrants of color more broadly are now avoidingeractions with public institutions,
even when it concerns their own personal healdatety or the well-being of their
children.

122. For example, a 2017 survey of judges, law enforcempersonnel,
prosecutors, and victims’ advocates conducted éyAtnerican University National

Immigrant Women'’s Advocacy Project found markedéases in fear among

*1 Hearing on the ICE and CBP F.Y. 2018 Budget BefoeeSubcomm. on Homeland Security of the H.
Comm. on Appropriations, 115th Cong. (2017) 2017NRL18737622.

*2 press Release, The White House Office of the Beseetary, Press Gaggle by Director of Immigration
and Customs Enforcement Tom Homan et al. (Jun2@).

%3 Seeleff Sessions, Attorney General Sessions DeliversaRks to the Association of State Criminal
Investigative Agencies 2018 Spring Conference (Ma%018), available at
https://www.justice.gov/opa/speech/attorney-genseakions-delivers-remarks-association-state-caimin
investigative;see alsaleff Sessions, Attorney General Sessions DelRersarks Discussing the
Immigration Enforcement Actions of the Trump Adnsitnation (May 7, 2018), available at
https://www.justice.gov/opa/speech/attorney-genseakions-delivers-remarks-discussing-immigration-
enforcement-actionsee generallybari Horwitz and Maria Sacchetessions Vows to Prosecute All
lllegal Border Crossers and Separate Children Froheir ParentsWash. Post, May 7, 2018,
https://www.washingtonpost.com/world /national-ségisessions-says-justice-dept-will-prosecute-gver
person-who-crosses-border-unlawfully/2018/05/0712b3e-5216-11e8-9¢91-
7dab596e8252_story.html?utm_term=.9d4809c83868.

>4 Rebecca KleinBetsy DeVos Stirs Uproar By Saying Schools CanIC&lOn Undocumented Kids
Huffington Post, May 23, 2018, https://m.huffpostrdus/entry/us_5b05a297e4b05f0fc8441ce3/amp.
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immigrants resulting in a decline in immigrant wiiness to cooperate in criminal

prosecutions and immigrant victims seeking provecfiom the legal systef.The

report’s findings included that:

The “vast majority (88% to 94%)” of judges “repattieeing
concerned about the impact increased immigratidoreement
could have on access to justice for immigrant."gésdsimilarly
reported “that fear of coming to court, worry, athstrust of the
police, courts, justice system, and getting invdlvweth any
government agencies impedes access to justicenfargrants.”

Law enforcement officials reported “seeing the ohecin
cooperation and a rise in fear of law enforcemantbng
immigrant communities “because they believe loaal |
enforcement have the authority (and in some célseglesire) to
deport these individuals.” 51% of law enforcemelfit@ls
reported “fear of deportation” and 42% reportedéfpetrator
threatened to turn victim in to immigration offitsaf [they]
cooperated” as reasons for non-cooperation.

Prosecutors reported that immigrants were les$ylikecooperate
in sexual assault and domestic violence casesinhanior years.
Approximately 70% reported that the fear “that pleepetrator will
have the victim deported” and “the perpetratoriech threats to
deport the victim” played a role in victims’ unwilgness to
cooperate.

Victims’ advocates report that “[p]rimary among tieasons for
[immigrants] not seeking help from police or cowatsl not
following through with these agencies” are “feadeportation”,
“fear that the perpetrator will retaliate by cadjirmmigration
enforcement officials.”

123. Numerous police chiefs and prosecutors from aditessountry have

confirmed that the Trump Administration’s actiores/é created deep insecurity and fear

*5 National Immigrant Women’s Advocacy Project, Proimg Access to Justice for Immigrant and Limited
English Proficient Crime Victims in an Age of Inaseed Immigration Enforcement: Initial Report from a
2017 National Survey, May 3, 2018, http://libraiywap.org/wp-content/uploads/Immigrant-Access-to-
Justice-National-Report.pdf.
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among immigrant communities, stopping many from icgnto court or calling the police

in the first place. For example:

* Los Angeles Police Chief Charligeck stated that reports of sexual
assault and domestic violence made by Latino retsdell 25%
and 10% respectively between 2016 and 2017 amagsirthtion
concerns?

« Houston PoliceChief Art Acevedo stated that the number of
Hispanics reporting rape decreased 42.8% betweté &0d
2017%"In comparison, the same study showed an 8.2% iseriea
non-Hispanic victims reporting rapes and 11.7%ansee in non-
Hispanics reporting violent crimes generatly.

e In Denver, crime reports among non-Latinos incré&s6% in the
first threemonthsof 2017 compared with the same period in 2016,
and crime reports generally fell 12% among Latitidghis drop
occurred disproportionately in immigrant-heavy mgigrhoods?

« Denver City Attorney Kristen Bronson reported thiatthe months
following therelease of a videotape of ICE waiting in a coud®
to make an arrest, thirteen victims of physical adent assault
were “not willing to proceed with the case for félaat they would
be spotted in the courthouse and deported.”

* In Philadelphia crime reports by non-Latinos declined by 1.0%,
while they fell 4.3% among Latin6%As in Denver, this drop
occurred disproportionately in immigrant-heavy mgigrhoods?

%% Los Angeles Police Dep'’t, EZLINE IN REPORTING OFCRIME AMONG HISPANIC POPULATION (March 21,
2017),available athttp://www.lapdonline.org/newsroom/news_view/61998
" Brooke A. LewisHPD Chief Announces Decrease in Hispanics RepoRiage and Violent Crimes
Compared to Last YeaHouston Chronicle, Apr. 6, 2017, http://www.chr@ym/news/houston-
texas/houston/article/HPD-chief-announces-decraastispanics-11053829.php.
*®1d.
*9 Rob Arthur,Latinos In Three Cities Are Reporting Fewer Crirésce Trump Took Office
FiveThirtyEight, May 18, 2017, https://fivethirtggit.com/features/latinos-report-fewer-crimes-inetr
cities-amid-fears-of-deportation/.
60

Id.
®1 Heidi Glenn Fear of Deportation Spurs 4 Women to Drop Domestiuse Cases in DenveM.P.R.,
Mar. 21, 2017, http://www.npr.org/2017/03/21/520832/fear-of-deportation-spurs-4-women-to-drop-
domestic-abuse-cases-in-denver.
2 Rob Arthur,Latinos In Three Cities Are Reporting Fewer Crirésce Trump Took Office
FiveThirtyEight, May 18, 2017, https://fivethirtggit.com/features/latinos-report-fewer-crimes-inetr
cities-amid-fears-of-deportation/.
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124. Similarly, a survey of advocates and attorneysewN ork found that
many had clients who were declining to pursue legadedies due to fears of
immigration enforcement: 67% reported clients wkalihed to seek help from the
courts; 3% reported clients who declined to puisuerder of protection; 48% reported
victims who declined to seek custody of their claldor visitation rights; and 46%
reported working with immigrant survivors of domestiolence who feared serving as a
complaining witness§!

125. Service providers also report a significant dropmmigrant victims
contacting law enforcement or pursuing legal primaeacor redress. In a nationwide
survey, 78% of organizations said that immigramvisors of domestic violence or
sexual assault had concerns contacting the pdl&$; reported that immigrant survivors
are concerned about going to court in a mattetaelto the abuser; and 43% reported
immigrant victims who had dropped civil or crimir@ses due to immigration-related
fears® Additionally, immigrants self-report that they do® afraid to enter domestic
violence shelters or courts.

126. Immigrants are even avoiding contact with welfaregoams for which
they are legally eligible for fear of retribution even deportatioff This includes
programs such as Special Supplemental Nutritiogfara for Women, Infants, and
Children (“WIC”) and Supplemental Nutrition Assiatze Program (“SNAP”). For

example, counties in New Jersey with large immigcammunities collectively saw

53 14d.

® |CE in New York State Courts Suryéymigrant Defense Project (last accessed Julp@s7),
https://www.immigrant defenseproject.org/ice-cotguisvey/.

85 TAHIRIH JUSTICECENTER, 2017ADVOCATE AND LEGAL SERVICE SURVEY REGARDING IMMIGRANT
SURVIVORS, http://www.tahirih.org/wp-content/uploads/2017/2%1 7-Advocate-and-Legal-Service-
Survey-Key-Findings.pdf.

% Emily BaumgaertnetSpooked by Trump Proposals, Immigrants Abandoni®dlitrition Services
N.Y. Times, Mar. 6, 2018, https://www.nytimes.co18/03/06/us/politics/trump-immigrants-public-
nutrition-services.html.

40



Case 1:18-cv-05025 Document 1 Filed 06/06/18 Page 41 of 68

their food bank participation cut in half. SNAP eliment in New Jersey fell by 8.1%,
Florida WIC participation fell by 9.6%, and Texas@\enrollment fell by 7.4%.

b. The Census Bureau’s Findings that the Climate of &e
Created by the Trump Administration Will Negatively
Impact Census Participation by Latinos and Immigren
of Color

127. The climate of fear in immigrant communities caubgdhe Trump
Administration has exacerbated concerns aboutcgaating in the Decennial Census.
Since the start of the Trump Administration, numesrcesearchers within the Census
Bureau itself have found that survey respondents fihard to count” groups have
expressed concern about the potential misuse stisatata by the government.

128. For example, in September 2017, the Census BureauisCenter for
Survey Measurement (“CSM”) published a memorandumihich it noted a “recent
increase in respondents spontaneously expressmzpiots about confidentiality in some
of our pretesting studies conducted in 20¥7The memorandum explained that “CSM
researchers heard respondents express new coateunstopics like the ‘Muslim ban,’
discomfort ‘registering’ other household membersdporting their demographic
characteristics, the dissolution of the ‘DACA’..repeated references to Immigration and
Customs Enforcement (ICE),” and reported that “‘oesfents’ fears, particularly among
immigrant respondents, have increased markedlyy#as.”

129. Specifically, “Spanish-speakers brought up immigrataids, fear of
government, and fear of deportatidhThe memorandum also recounts a report by an
interviewer: “A Spanish-speaking respondent ansaténat he was not a citizen, and

then appeared to lie about his country of origimewthe [Field Respondents] started

6 Memorandum, U.S. Census Bureau, Respondent Catifitiey Concerns, Sept. 20, 2017,
https://www?2.census.gov/cac/nac/meetings/2017-1MBRegarding-Respondent-Confidentiality-
Concerns.pdf.

%81d. at 3.
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asking about his year of entry into the U.S., leitsdlown’ and stopped responding to her
guestions. He then walked out and left her alortberapartment, which had never
happened to her during an interview before.” Someetgsting interviewees appeared to
move out of their homes after being approachedemgus interviewers.

130. Respondents reported being told by community lesadet to open the
door without a warrant signed by a judge, and C88&archers observed respondents
falsifying names, dates of birth, and other infotioraon household rosters. They noted
specific immigration-related fears among Spanistakprs, Chinese-speakers, and
Arabic-speakers. These fears included repeatecesegjfor reassurances about data
privacy and security, especially in the contexinainigration enforcement.

131. CSM described these findings as “particularly tiowgpbgiven that they
impact hard-to-count populations disproportionatalyd have implications for data
guality and nonresponse,” and cited the importarigeetesting questions in addressing
these concerns. The memo also highlighted thatifasee of non-participation,
falsification, and unprompted exclamation of comcerboth “unprecedented in the
usability interviews that CSM has been conductinges2014” and likely to be higher
during the actual census-taking process becausevigivees during pre-testing are
financially incentivized and work with an interviemwwith whom they have familiarity.

132. CSM thus recommended “systematically collectinganat this
phenomenon, and development and pretesting of nesgages to avoid increases in
nonresponse among hard-to-count populations fo2®2€ Census’®

133. On November 2, 2017, the National Advisory Comreitbe Racial,
Ethnic, and Other Populations (“NAC”), a censusisaly board, published a slide deck

titled “Respondent Confidential Concerns and Pds$tiifects on Response Rates and

89q.
4.
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Data Quality for the 2020 Census,” which includeslence of pre-existing anxieties in
immigrant communities and communities of color. Fogroups at NAC reported fear
that census data would be used by other agenatesasu CE and of resulting
deportation* According to the NAC report, pre-testing respordefocus group

participants, and interviewers said:

e “The possibility that the Census could give my mfation to internal
security and immigration could come and arrestonadt having
documents terrifies me” (Spanish interview);

e “Particularly with our current political climatehe Latino community will
not sign up because they will think that Censu$paks their information
on and people can come looking for them” (Spamsérview);

* “They say, ‘Never open the door!” and “This albegs been spread
everywhere now” (Korean Focus Group);

« “In light of the current political situation, thenmigrants, especially the
Arabs and Mexicans, would be so scared when thewy g@vernment
interviewer at their doorsteps” (Arabic Focus Grpup

e “The immigrant is not going to trust the Census leyge when they are
continuously hearing a contradicting message fioemtedia every day
threatening to deport immigrants” (Arabic Focus @p

e “This may just be a sign of the times, but in theant several months
before anything begins, I'm being asked times oglegs it make a
difference if I'm not a citizen?” (Interviewer).

134. At a May 2018 conference, Census Bureau officieésgnted on the topic

of “Respondent Confidentiality Concerns in Multdural Pretesting Studies and Possible

Effects on Response Rates and Data Quality fo2®2€ Census’” In that presentation,

" National Advisory Committee on Racial, Ethnic, @Dither Populations, Respondent Confidential
Concerns and Possible Effects on Response Ratd3aaduality for the 2020 Census at 9, 12 (Nov. 2,
2017),available athttps://www.documentcloud.org/documents/4424706s0s-Confidentiality-
Presentation.html.

2 Mikelyn Meyers and Patricia Goerman, Respondemtii@entiality Concerns in Multilingual Pretesting
Studies and Possible Effects on Response Ratd3aad)uality for the 2020 Census (May 2018),
available athttps://www.census.gov/content/dam/Census/newstmrass-kits/2018/aapor/aapor-
presentation-confidentiality. pdf.
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Census Bureau officials discussed findings thatvelibfear across various language
focus groups, finding that these “concerns may fsadesproportionate impact on an
already ‘hard to count’ population: immigrants.”

135. The May 2018 presentation also noted specific states from Spanish-
speaking groups about “many people who are afriagivong their information because
they are illegally in this country...so they area&f of being deported,” with one
respondent stating that they “didn’t include liked5 people on the household rostér.”
The CSM found an “unprecedented ground swell iffidentiality and data sharing
concerns, particularly among immigrants or those Vire with immigrants.™

136. The CSM reported that these concerns may “presbatreer to
participation in the 2020 Census,” could “impacdtadquality and coverage for the 2020
Census,” and are “[p]articularly troubling due e tdisproportionate impact on hard-to-
count populations’®

137. Upon information and belief, the Census Bureaunigeonducted at
least forty focus groups about the questions or2@#® Decennial Census. Many of
these focus groups were conducted after the cgiaprguestion was announced, and the
groups discussed the new question. Responderiiese focus groups showed serious
concern about the citizenship question, including-nitizen legal residents who told the
Census Bureau personnel conducting the focus grttxapshey would not fill out the
Decennial Census in response to the question. EBipafment of Commerce was briefed
on the results of these focus groups, but hasutdtgly acknowledged their existence or

content.

1d.

" Mikelyn Meyers, Center for Survey Management, C8nsus Bureau, Presentation on Respondent
Confidentiality Concerns and Possible Effects osfease Rates and Data Quality for the 2020 Census,
presented at National Advisory Committee on Raé&ittinic, and Other Populations Fall Meeting 15
(Nov. 2, 2017), https://www.documentcloud.org/doems/4424705-Census-Confidentiality-
Presentation.html.

d.
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138. Upon information and belief, in the weeks followitige announcement of
the addition of the citizenship question to the@O#cennial Census response rates to
other surveys conducted by the Census Bureau abticedecreased according to some
field survey takers.

139. Furthermore, press reports indicate that an ongtiing-to-End” test of
the 2020 Decennial Census being conducted in Reaeel County, Rhode Island is
struggling to get Latinos and immigrants to papéte. As the press has reported, “fear of
the census among undocumented immigrants is ripplirt to their relatives who have
green cards or U.S. Citizenship . . . many aragtvagiving their information to the
federal governmentAnd a test participant, explaining why he declite@omplete the
survey asked “what if our information is misused #ands in the hands of immigration?

... you never know if it's ICE or police knockinjo one wants to open the dodt.”

C. The Heightened Impact of Adding a Citizenship Quest
to the Decennial Census in the Anti-Immigrant
Environment Created by the Trump Administration

140. Despite the longstanding consensus of Census Byredessionals that
the addition of a citizenship question would hae&terious effects on participation
among Latinos and other immigrants, as well a#esus Bureau’s more recent
determination that the Trump Administration hasated a toxic anti-immigrant
environment that already threatens participatiothigysame groups, Secretary Ross
nevertheless ordered the addition of a citizenghggstion to the Decennial Census. That
decision will sow significantly more fear among inais and immigrants of color and
further decrease their willingness to interact wgttvernment agencies or make use of

government services to which they are legally leatit

"® Hansi Lo Wang and Marisa Penalogny Noncitizens Plan To Avoid The 2020 Census,Ries
Indicates NPR, May 11, 2018, https://www.npr.org/2018/0%61'D492880/many-noncitizens-plan-to-
avoid-the-2020-census-test-run-
indicates?utm_campaign=storyshare&utm_source=twitim&utm_medium=social.
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141. The impact in this environment of adding the citzleip question to the
Decennial Census on reducing participation by lostiand Immigrants of color is
known.

142. Former Deputy Assistant Attorney General for CRaghts Justin Levitt
recently testified in Congress that the “way tlint tederal government is currently
perceived with respect to asking questions abaizeaiship is particularly fraught,” and
not only for undocumented immigrants. Many legahpenent residents and citizens
have “connections to those perceived to be at'rasid “many others will not find reason
to distinguish between personal experiences ofichgtation . . . and the federal
government’s Census enumerator at the déor.”

143. Arturo Vargas, the executive director of NALEO Edtienal Fund, who
also serves as a member of the Census BureausndhAdvisory Committee on Racial,
Ethnic, and other Populations, warned that: “Ifteenship question is added to the
decennial census, then this fear people have mggdoiresult in less people wanting to
respond to the census, which will produce a veagéarate census and will actually
increase the Census Bureau’s cost and budget thicbthe census?

144. In recent testimony before Congress, Secretary Rdgsowledged that
“there will be some decline” due to the new citigleip question because “certain parts of
the population might find it challenging” and thhére may be some “folks who may not

feel comfortable answering [the questioff].”

" Testimony of Professor Justin Levitt Before theteih States House of Representatives Committee on
Oversight and Government Reform, Progress Repaitie2020 Census 6 (May 8, 2018) (emphasis in
original), https://oversight.house.gov/wp-contepldads/2018/05/Levitt-Testimony-2020-Census-
Hearing-05082018.pdf.

"8 priscilla Alvarez The Controversial Question DOJ Wants to Add todt® CensusThe Atlantic
(Jan. 10, 2018), https://www.theatlantic.com/pctitarchive/2018/01/the-controversial-question-doj-
wants-to-add-to-the-us-census/550088/.

" Hearing to Review the FY2019 Budget Request ferlts. Department of Commerce, Hr'g Before U.S.
S. Subcomm. on Commerce, Justice, Science andeBelgiencies, 115 Cong. (May 10, 2018) (testimony
by Wilbur Ross, Sec. of Commerce)deo available at

46



Case 1:18-cv-05025 Document 1 Filed 06/06/18 Page 47 of 68

145. Acting Census Bureau Director Ron Jarmin also aslexged in recent
congressional testimony that there would be an anpa the “response rates of
subgroups®

146. Thus, the addition of a citizenship question—whigkuld be
controversial under almost any circumstances—isqudarly charged in this context,
and will reduce responses to the Decennial Cermmasi@ immigrants, and thus reduce
the political representation of and resources aléalto immigrant communities of color.

These injuries include:

a. The loss of congressional seats and Electoral gol®tes in states where
Latinos, Asian-Americans, Arab-Americans, and ofhrenigrant
communities of color constitute significant portgoof the population;

b. The malapportionment of congressional and staisléiye districts within
states, to the detriment of immigrant communitiesador; and

c. The reduction in the amount of federal funds tmatdastributed to the states
and localities where Latinos, Asian-Americans, Afabericans, and other
immigrant communities of color constitute signifitgortions of the
population.

d. Background Decisions by Secretary Ross that Set the
Stage for an Increased Differential Undercount of
Immigrant Communities of Color

147. The decision to add a citizenship question was rnagadst the backdrop
of a concerted effort by Secretary Ross to undezraingstanding efforts by Census
Bureau professionals to address the differentideorount of immigrant communities of
color, and thus exacerbate the underrepresentatitiose communities in the political

process.

https://www.appropriations.senate.gov/hearingséwwf-the-fy2019-budget-request-for-the-us-dept-of-
commerce.

8 FY 2019 Budget Hearing - Bureau of the Census, HdBise of Representative Committee on
Appropriations (April 18, 2018),
https://appropriations.house.gov/calendar/evenisiagpx?EventlD=395239 (timestamp 1:42:30).
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148. Secretary Ross has publicly supported the TrumpiAdination’s anti-
immigrant agenda. In October 2017, Secretary Rpglaaded Trump Administration
programs to “swiftly return illegal entrants” ara“stop sanctuary cities, asylum abuse,
and chain migration®

149. In furtherance of the administration’s anti-immigragenda, Secretary
Ross has taken tangible steps that will exacethatendercount in immigrant
communities of color. In January 2018, the Censure&u departed from precedent by
announcing that it would not hire census enumesatdio are not U.S. citizens for the
2020 Decennial Census, despite shortfalls in watker2010, 3,487 census takers were
non-citizens, the majority of whom possessed haffitl language skills and familiarity
with hard-to-count immigrant communiti&s.

150. Secretary Ross’s funding decisions will further eripthe Census
Bureau's efforts to conduct education and outréad¢tard-to-count populations. The cost
for the Decennial Census has roughly doubled eacad® from 1970 to the present.
Notwithstanding that, Congress has directed tlabtldget for the 2020 Decennial
Census not exceed the cost of the 2010 Decenni@uSeand Ross’s budgetary
submissions do not call for the funding necessaigonduct the Decennial Census. As a
result, the Census Bureau has had to scale baaatplanning, delayed opening six
Regional Census Centers and has canceled a nufri@@®field tests and “End-to-

End” dress rehearsal tests. Indeed, the budgéhdaz020 Decennial Census has been so

8 Press Release, Commerce Dep’t, Statement FromSecSetary of Commerce Wilbur Ross on the
Release of President Trump’s Immigration Priori{@st. 9, 2017),
https://www.commerce.gov/news/press-releases/201stillement-us-secretary-commerce-wilbur-ross-
release-president-trumps.

8 Tara Bahrampouilon-citizens won't be hired as census-takers ir026gff is told Wash. Post, Jan.
23, 2018, https://www.washingtonpost.com/local/abEsues/non-citizens-wont-be-hired-as-census-
takers-in-2020-staff-is-told/2018/01/30/b327c8d&€3 1e8-94e8-e8b8600ade23_story.html.
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uncertain that in 2017 the Government Accountabiliffice cited that fact, among other

reasons, in rating the 2020 Decennial Census gb-itigk.™?

2. The Highly Irregular Sequence of Events Leading tahe
Eleventh-Hour Decision to Add a Citizenship Questio to the
Decennial Census

151. The decision to break with 60 years of Census Bupgactice and add an
untested question to the Decennial Census jusyéacs before the census will be
administered is a serious deviation from the CeBsusau’s carefully calibrated
procedures and timeline for the development of tijes for the Decennial Census
guestionnaire. Due to this last minute nature wfdecision, the citizenship question has
never been tested, and no large-scale testingedtithDecennial Census questionnaire

with the citizenship question will be conducted.

a. The rigorous statutory and regulatory framework
governing the development of questions for the Dedel
Census questionnaire

152. The development and content of the Decennial Cemsestionnaire is
subject to an extensive statutory and regulat@yméwork and is to be conducted
pursuant to an extensive, multi-year testing reginidese statutory and regulatory
provisions provide discernible standards that akbesessment of whether the Census
Bureau and Commerce Department are abiding by tdgat obligations. And the
extensive testing regimen allows the Census But@aetermine the impact of
modifications to the Decennial Census questionn&irether words, among other things,
the testing regimen makes the effect of a changieetguestionnaire knowable.

153. Federal law requires “the integrity, objectivitpppartiality, [and] utility”
of all information collected for statistical purpss including the Decennial Censtis.

Relevant policy guidance from ti@ffice of Management and Budget (“OMB”) and the

8 U.S. Government Accountability Office, High-Riskris 225 (Feb. 2017),
https://www.gao.gov/assets/690/682765.pdf.

8444 U.S.C. § 3504(e)(1)(B).
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Census Bureau similarly prohibit undue politicluence.SeeOMB Statistical Policy
Directive No. 1 (requiring that federal statistieglencies’ independence be protected
“from political and other undue external influenoaleveloping. Producing, and
disseminating statistics”); Census Bureau Statemmie@bmmitment to Scientific
Integrity (stressing that the Bureau must ensure Separation of the statistical agency
from the parts of its department that are respdméiy policy-making”)%

154. OMB also requires federal statistical agencieduntiag the Census
Bureau, to design statistical surveys in a manmarwill ensure the “highest practical
rate of response,” and to “minimize respondent éangthile maximizing data quality”’
OMB therefore directs federal statistical agentee®uild and sustain trust” with survey
respondent¥. The Census Bureau also prioritizes high respaatss as of paramount
importance for accurate data collection and itslglines mandate pre-testing of the
Decennial Census questionnaire.

155. In order to ensure high response rates to sur@s/ssus Bureau
guidelines require “extensive testing, review, amdluation” whenever a question is
revised or a new question is proposed. This progessres that “[flinal proposed
guestions result from extensive cognitive and ftelting.™® As a result, the Census
Bureau’s Operational Plans for the 2020 Decenngls@s included “pretesting
guestionnaire content . . . prior to making finatgions on questionnaire topics and

wording][.]"°

8 Statement of Commitment to Scientific Integrity®sincipal Statistical Agencies,
https://www.census.gov/content/dam/Census/abouitahe-
bureau/policies_and_notices/scientificintegrityé®dific_Integrity Statement_of _the_Principal_Statal
_Agencies.pdf.

8 OMB, Standards and Guidelines for Statistical Sysy(Sept. 2016).

87 OMB Statistical Policy Directive No. 1, 79 Fed.gR&1,610.

8 U.S. Census Bureau, Jan. 26, 2018 Program MgnaieR&r. at 20,
https://www2.census.gov/programs-surveys/decer2@ia0/program-management/pmr-materials/01-26-
2018/transcript-2018-01-26-pmr.pdf.

89U.S. Census Bureau, 2020 Census Operational BI&NG. 2015), https://www2.census.gov/programs-
surveys/decennial/2020/program-management/planthieg/2020-oper-plan. pdf.
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156. In accordance with this need for extensive testimgder real-world
conditions, the Census Bureau began testing fo2@2€ Decennial Census questionnaire
in 2007. This process continued in 2008, when the CensusadBubegan its research on
ways to rephrase questions on race and ethniciyveesy to reduce the undercounts of
minority groups, and began testing this in 20T@e Census Bureau conducted annual
tests to prepare for the 2020 Decennial Censu81i8 2nd 2014 and in 2015 conducted
the National Content Test which reached approxipdt@ million people.The Census
Bureau also traditionally conducts three end-totests of the Decennial Census. For the
2020 Decennial Census, the address canvassingmpoftthe 2018 Census Test took
place at three sites: Bluefield-Beckley-Oak Hillv\Providence County, RI; and Pierce
County, WA. Due to underfunding, however, the &rb-to-end test is only being
conducted in Providence County.

157. None of this decade-long testing for the 2020 Dei@rCensus
guestionnaire included a question relating to erighip.

158. The Census Bureau has also constituted various@gvpanels of
academics and other professional social scienspts;ifically to advise it on the content
of the questionnaire. These advisory panels incthdeNational Advisory Committee on
Racial, Ethnic, and Other Populations, which fosuse increasing census participation
and reducing the differential undercount and thesie Scientific Advisory Committee,
which advises on a wide range of Census Bureauitési including survey
methodology and census tests.

159. At no point did the Census Bureau ask either oddladvisory panels to
review any proposal to include a citizenship quastin fact, the Scientific Advisory

Committee voiced its strong opposition to addinghsa question. It cited the “flawed
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logic” behind the decision, stating that it couttiréaten the accuracy and
confidentiality” of the count and make it more empiee to conduct.

160. As a result of the need for extensive pre-testingp® Decennial Census,
the last minute addition of the citizenship quesignored all timelines for finalizing the
content of the questionnaire, including those anelrin federal law.

161. In accordance with 13 U.S.C. 8§ 141()(1-2), ther8exy of Commerce
must submit to Congress the subjects that willhsduded on the Decennial Census at
least three years in advance and the questiorastttivo years in advance. After this
information is sent to Congress, the Secretary naynodify the subjects or questions
on the Decennial Census questionnaire unless ttretaey submits a report to Congress
after finding that “new circumstances exist” whiokécessitate this changfe.

162. In order to meet this statutory requirement, thasdle Bureau set
deadlines for completion of the content creatiortipo of the 2020 Decennial Census,
which called for Federal agencies to provide thasie Bureau with their expected data
needs by July 1, 2016ontent topics to be finalized by December 2016, fanthe final
guestionnaire wording to be completed by Decembéi7 2

163. In accordance with this timeline, Secretary Rossrstied the topics for
the 2020 Decennial Census to Congress in March.204 Bubmission did not include
citizenship as a topic. Similarly, the Census Bute2020 Census Operational Plan that
was released in September 2017 stated that itlreabs “finalized the subjects planned

for the 2020 Census?

% Michael WinesCensus Bureau’s Own Expert Panel Rebukes Decisiddd Citizenship Questipn
N.Y. Times, March 30, 2018, https://www.nytimes.¢@618/03/30/us/census-bureau-citizenship.html.

113 U.S.C. § 141(f)(3).

92U.S. Census Burea020 Census Operational Plan (version 20)(Sept. 2016) ,
https://www2.census.gov/programs-surveys/decer2fial/program-management/planning-docs/2020-
oper-plan2.pdf.
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b. The rushed and politicized process leading to tligléion
of a citizenship question on the Decennial Census
guestionnaire

164. On December 12, 2017, DOJ requested that a citigesiestion be
added to the Decennial Census questionnaire. Qui#tya Arthur E. Gary, General
Counsel of the Justice Management Division at ¥@dt a letter to Acting Census
Bureau Director Defendant Jarmin requesting tHa¢ ©ensus Bureau reinstate on the
2020 Census questionnaire a question regardirmpoghip.®

165. In addition to violating the Census Bureau’s desgfor federal agencies
to submit data needs, the December 2017 DOJ regasstlearly a last minute political
decision. Up until this point, the Census Buread fadlowed its well-honed internal
processes to prepare for a successful DecenniauSgand now is allowing the Trump
Administration to inject the citizenship issue iib@ mix.

166. Moreover, upon information and belief, although O@gtistical Policy
Directives seek to protect the Census Bureau frpotitical and other under external
influence,® and Census Bureau guidelines further stresstibadBtireau must ensure
“the separation of the statistical agency fromghds of its department that are
responsible for policy-makindg?this letter was ghost-written by Acting Assistant
Attorney General and political appointee John Gbrerivate practice, Gore represented

defendants in voting rights litigation adversedoial minorities.

93 Letter from Arthur E. Gary, General Counsel, Ziessfanagement Division, U.S. Department of Justice
to Dr. Ron Jarmin, Performing the Non-Exclusive €lions and Duties of the Director, U.S. Census
Bureau, Re: Request to Reinstate Citizenship Qaresti 2020 Census Questionnaire (Dec. 12, 2017),
https://www.documentcloud.org/documents/4340651+bé&Dec-2017-DOJ-letter-to-Census.html.

° OMB Statistical Policy Directive No. 1, 79 Fed.gR&1,610.

% Statement of Commitment to Scientific Integrity®gincipal Statistical Agencies,
https://www.census.gov/content/dam/Census/abouitahe-
bureau/policies_and_notices/scientificintegrityé®dific_Integrity Statement_of _the_Principal_Statal
_Agencies.pdf.
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167. In his recent congressional testimony, Gore dedlioeanswer questions
about who initiated the DOJ request and whetharomsulted with career Civil Rights
Division employees before making it.

168. In the letter, Gore claimed that adding a questmmcerning citizenship
on the Decennial Census questionnaire was “critcthe Department’s enforcement of
Section 2 of the Voting Rights Act,” because “thep@rtment needs a reliable calculation
of the citizen voting-age population.” He also as=#:that the “Department believes that
Decennial Census questionnaire data regardingengtzp, if available, would be more
appropriate for use in redistricting and in Sec@dlitigation than ACS citizenship
estimates.”

169. The letter does not explain why citizenship daserfthe Decennial
Census is “critical,” or how DOJ had been ablertioece the VRA, which was enacted
in 1965—for more than 50 years without such infaiora

170. The letter did not explain why this request wasgenade so long after
both the deadline for agency requests and the ssimnito Congress of the topics for the
2020 Decennial Census.

171. On March 26, 2018, Secretary Ross issued a menmatimy that he had
“determined that reinstatement of a citizenshipstjoe on the 2020 Decennial Census is
necessary to provide complete and accurate daesfonse to the DQéquest.”

172. Inviolation of his obligation under 13 U.S.C. 811#(3), Secretary

Ross’s submission to Congress did not include apjaeation for why citizenship was

% |etter from Arthur E. Gary, General Counsel, Ziessfanagement Division, U.S. Department of Justice
to Dr. Ron Jarmin, Performing the Non-Exclusive €lions and Duties of the Director, U.S. Census
Bureau, Re: Request to Reinstate Citizenship Qaresti 2020 Census Questionnaire (Dec. 12, 2017),
https://www.documentcloud.org/documents/4340651t+b&Dec-2017-DOJ-letter-to-Census.html

" Wilbur Ross, Sec. of CommerdReinstatement of a Citizenship Question on thel®f2nnial Census
QuestionnairgMar. 26, 2018), https://www.commerce.gov/sitesiomerce.gov/files/2018-03-26_2.pdf
(hereinafter “Ross Memo”).
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being added as a topic or a finding that “new emstances exist” that would warrant
such a chang¥.

173. Secretary Ross downplayed any adverse effectedfitizenship question
by stating there was no empirical evidence thaktiuld be an adverse effect. Yet the
reason the Census Bureau has no empirical infoom&ithat—contrary to years of
established administrative practice—it never testtegoossible inclusion of a citizenship
guestion on the Decennial Census.

174. Secretary Ross did not address how a citizenshagtaun will affect
response rates of U.S. citizens, especially thdse ave non-citizen family members
and live in mixed status households and, in lighthe Trump Administration’s stated
views towards non-citizens, are likely to be febdithe potential consequences of their
participation in the census for their family mensger immediate community.

175. Although Secretary Ross acknowledged that “the beied Census has
differed significantly in nature from the sample\gys” like the ACS, he denied that
adding a citizenship question to the Decennial Gemsnovel or needs testing, because it
was used in the ACS (and on the long-form Decer@aaisus before that).

176. One of the only pieces of evidence Ross’s memo dibess the supposed
opinion of rating company Nielsen, which purponedild Ross that it had not
experienced disparate response rates when askong etizenship in its surveys.
Nielsen, however, has stated that it “does not @dpje inclusion of a question on
citizenship for the 2020 U.S. census becausegii¢tre[s] its inclusion could lead to

inaccuracies in the underlying daté’’And, in any event, relying upon the reaction of a

% U.S. Census BureaQuestions Planned for the 2020 Census and Ame@icanmunity Survey
(Mar. 29, 2018), https://www?2.census.gov/libraryfications/decennial/2020/operations/planned-
guestions-2020-acs.pdf.

%d. at 3, 7 (emphasis added).

100 jeffrey Mervis, Trump Officials Claim They Can Ad®020 Census Problems Caused By
Controversial Citizenship Question. Experts Areyw8keptical, Science, Apr. 13, 2018,
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private company concerned with television ratingsng unknown methodology, and at
different points in time, only underscores whdtditainalysis of the likely impact of his
decision Ross actually performed.

177. Thomas Brunell, whom President Trump had at onetg@anned to
appoint as Census Director, but who withdrew him@éafter bipartisan opposition,
recently stated that the decision to add a citizggnguestion to the Decennial Census
guestionnaire was not based on social science neetsather was “a political decision.

And they have every right to do that, because they the election™*

3. Contemporaneous Statements by Members and Associatef
the Trump Administration Regarding the Addition of a
Citizenship Question to the Decennial Census Inditiae of
Discriminatory Intent

178. Shortly after the decision was announced, Presifiemhp’s reelection
campaign stated that President Trump expresslyeddbe Commerce Department to
add a citizenship question to the Decennial Cersmu when Secretary Ross announced
it would be added, celebrated its addition. Indéesk than two days after Secretary Ross
announced his decision to add the citizenship guedihe Trump campaign sent an
email to supporters with the subject: “GOOD NEWSe ¥We asking about citizenship.”

In the message, the campaign stated that “Presldantp has officially mandated that

the 2020 United States Census ask people lividgmerica whether or not they are
citizens.” Similarly, an email the Trump campaigmsjust before the announcement told
supporters that the “President wants the 2020 Ur8tates Census to ask people whether
or not they are citizens.” It continued: “In anatleea, this would be COMMON

SENSE... butl9 attorneys generadaid they will fight the President if he daresask

http://www.sciencemag.org/news/2018/04/trump-difisiclaim-they-can-avoid-2020-census-problems-
caused-controversial.

101 jeffrey Mervis Exclusive: The would-be U.S. census director assailics of citizenship questipn
Science (May 16, 2018), http://www.sciencemag.@yhi2018/05/exclusive-would-be-us-census-
director-assails-critics-citizenship-question.

56



Case 1:18-cv-05025 Document 1 Filed 06/06/18 Page 57 of 68

people if they are citizens. The President wantstow if you're on his side.” Neither
Trump campaign email made any mention of the ptepaneed for improved VRA
enforcement.

179. J. Christian Adams, another former PCEI Commissiom&ised the
decision, noting that it will reduce representatdtdispanic populations and lead to
lower numbers of Hispanic-majority districts undlee Voting Rights Act’> Adams also
stated that “[o]nly citizens should be given paoéiiipower,” and added that it is “critical
that the next redistricting cycle account for thieen residents of districts so urban
centers do not unfairly profit from the politicallssidy that higher noncitizen populations
provide.™®

180. Former Ohio Secretary of State Ken Blackwell, aczemember of
President Trump’s transition team in charge of detragolicy and another PCEI
Commissioner, also praised the decision to adtizenship question to the Decennial
Census, noting that it would enable states to rediom their legislative districts using
only the number of citizens. Blackwell did not mentVRA enforcement as a purpose of
adding the citizenship question.

181. Similarly, President Trump’s ally Congressman Sti€ireg of lowa said
he supported the decision because “[o]nly U.Szeaits should be represented in
Congress,” and if “we counted only citizens forisebuting seats, California would
give up several congressional seats to statesthaally honor our Constitution and

federal law.?*

192 5ee). Christian AdamsAdams: Trump Census Citizenship Question HelpskB\asericans
TheACRU.org (March 30, 2018), http://www.theacrg/adams-trump-census-citizenship-question-helps-
black-americans/.

103 press Release, Publ. Int. Legal Foundation (MawGt2018), https://publicinterestlegal.org/blog/j-
christian-adams-praises-inclusion-of-citizenshipsiion-in-2020-census/.

194 Emily Baumgaertner Citizenship Question on the Census May Be Ba¥dar HealthN.Y. Times,
Feb. 14, 2018, https://www.nytimes.com/2018/02/44Jalitics/citizenship-question-census-public-
health.html.
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182. At least one state has already considered takimgradge of citizenship
information from the Decennial Census to do prdgiget. In May 2018, a bill was
introduced in Missouri to conduct the state’s irgtate apportionment solely using

citizen population.

E. The Trump Administration’s Stated Rationale for Adding a
Citizenship Question Is Blatantly Pretextual

183. The rationale that adding a citizenship questiothéoDecennial Census
guestionnaire is necessary for enforcement of tRA 6 a pretext for Defendants’
discriminatory intent. For more than 50 years, @d successfully enforced the VRA
without citizenship information from the Decenni@nsus, suggesting that the
facilitation of VRA enforcement was not the purpa$ehis disastrous last-minute
change to the Decennial Census questionnaire.

184. VRA enforcement is not a priority of the Trump Adnsitration. Upon
information and belief, the Trump Administratiorshaitiated only a single lawsuit
under Section 2 of the Voting Rights Act, which wagestigated and developed during
the previous administration.

185. Upon information and belief, the DOJ’s VRA enforearhefforts have
never been impaired due to a lack of Citizen Voigg Population (“CVAP”) data from
the Decennial Census. To the extent that courts haeded CVAP data in order to
enforce the VRA, they have recognized that citibgngata from the ACS “is routinely
relied upon in § 2 case®®

186. Voting rights experts, including former DOJ offitdsdasked with
enforcing the VRA, have repeatedly stated thateitship data from the Decennial
Census is not necessary to successfully enforce#e For example, Vanita Gupta,

former head of the DOJ Civil Rights Division, hasated that “[r]ligorous enforcement of

1% Montes v. City of Yakima&O0 F. Supp. 3d 1377, 1393 (E.D. Wash. 2014).

58



Case 1:18-cv-05025 Document 1 Filed 06/06/18 Page 59 of 68

the Voting Rights Act has never required the addibf a citizenship question on the
census form sent to all households” and that “Gtata the ongoing American
Community Survey was sufficient for us to do ourk

187. When asked during recent congressional testimdweyghost writer of the
DOJ letter, Acting Assistant Attorney General J&@wure, could not identify a single case
litigated by DOJ in which a court declined to adc&@S citizenship data. He did
identify a single district court case addressirgddequacy of ACS citizenship data, but
it concerned an effort to use one-year ACS estisnat@ small municipality, rather than
more reliable five-year ACS data aggregated frdarger samplé?’

188. DOJ has not considered whether—given the reduatio@sponse rates
likely to result from the inclusion of a citizenphquestion on the Decennial Census—
citizenship data obtained through the DecenniakGenvill be sufficiently reliable for
purposes of VRA enforcement. Indeed, John Gorentgcadmitted in testimony to
Congress that DOJ had no data as to how addingjleistion would affect response rates
when DOJ proposed adding .

189. Moreover, in the past, the Census Bureau has temt ¥iIRA enforcement
as a reason for including a citizenship questiothenACS. When the Census Bureau
submitted its list of planned topics for the Dedah@ensus and ACS in March 2017, it
only cited a need for the data for “agencies aratypmakers setting and evaluating

immigration policies and laws, seeking to underdtdre experience of different

198 vanita GuptaThe Bitter Lie Behind the Census Bureau’s Citizgn§uestion Wash. Post, Mar. 29,
2018, https://lwww.washingtonpost.com/opinions/titeeblie-behind-the-censuss-citizenship-
question/2018/03/29/f2991020-32cc-11e8-8bdd-cdb3383 story.html?utm_term=.3dedbb3898f2

197 seeProgress Report on the 2020 Census, Hearing Btiferd.S. House of Representatives Comm. on
Oversight & Gov't Reform (May 18, 2018), https:/épgight.house.gov/hearing/progress-on-the-2020-
census-continued/ (timestamp 1:19:50)

198 seeProgress Report on the 2020 Census, Hearing Btiferd.S. House of Representatives Comm. on
Oversight & Gov't Reform (May 18, 2018), https:/épgight.house.gov/hearing/progress-on-the-2020-
census-continued/ (timestamp 1:40:50-1:42:42).
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immigrant groups, and enforcing laws, policies, eggllations against discrimination
based on national origirf®

190. Indeed, the Decennial Census will use the ACSeriShip question and
thus ask about citizenship in a far broader way thaneeded for VRA enforcement
purposes. Rather than merely asking respondentherher not they are a U.S. citizen, it
also requests, for some individuals, informatioowlplace of birth; the citizenship status
of one’s parents; and naturalization. This inforiorahas no use for purposes of VRA
enforcement.

191. As a matter of both process and substance, thedusitdition of an
untested and unnecessary citizenship questioretBéicennial Census stands in stark
contrast to the Census Bureau’s extensive testiggrding potential changes to the race
and ethnicity questions—which would have enhancBd ¥¢nforcement. Based on years
of testing and research, the Census Bureau hadud®acthat it would obtain better
response rates by updating the Decennial Censmstibcombine race and ethnicity into
a single category with multiple checkbox optiorsyeell as adding a new “Middle
Eastern or North African” option. These changes ldtave improved VRA
enforcement by allowing the Census Bureau to peowitre accurate group-based
counts of various groups protected under the VRéndtheless, Secretary Ross
overruled the Census Bureau and decided not to thakehange to the race and
ethnicity questions, citing the purported neednfiore even more extensive testing before
making such a substantial change to the Deceneia$@ questionnaire.

192. Finally, Attorney General Sessions undermined tia agency’s request

when he recently publicly stated that people camegiabout the citizenship question

199y.S. Census BureaBubjects Planned For The 2020 Census and Americaminity Surve§1
(Mar. 28, 2017), https://www?2.census.gov/libraryfications/decennial/2020/operations/planned-
subjects-2020-acs.pdf.
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should simply decline to answeri#t Refusing to answer a question on the Decennial
Census questionnaire, however, would violate 13QCl.8 221 and subject non-
respondents to a fine. Moreover, if DOJ truly neeG& AP data from the Decennial
Census for VRA enforcement, the Attorney Generaspmably would not publicly

encourage behavior that will lead to an inaccuc#@teenship count.

CAUSES OF ACTION

Intentional Discrimination/Equal Protection (Fifth Amendment)

193. Plaintiffs repeat and re-allege the previous facand jurisdictional
allegations in this complaint.

194. The Fifth Amendment of the U.S. Constitution regsithat the federal
government not deny people the equal protectiats¢dws and prohibits the federal
government from discriminating against individulaieng in the United States on the
basis of race, ethnicity, national origin, andzatiship.

195. Defendants acted with discriminatory intent towhadinos, Asian-
Americans, Arab-Americans, and immigrant commusitécolor generally in adding
the citizenship question to the Decennial Cense$e@ants maintain animus toward
these groups and intendter alia, to diminish the political power and influencetbése
groups and to reduce the levels of federal ane stading, benefits, and other resources
that these groups receive.

196. Latinos, Asian-Americans, Arab-Americans, and othemigrant
communities of color will suffer discriminatory effts due to the differential undercount
that will result from including the citizenship cgi®n.

197. The discriminatory effects will includ@ter alia:

110 Stephen DinarPeople Worried About Census Citizenship Questimn‘DHave To AnswerWash.
Times (Apr. 25, 2018), https://www.washingtontinoesn/news/2018/apr/25/sessions-americans-dont-
have-answer-citizenship/.
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a. The loss of congressional seats and Electoral @oNMetes in states where
these groups constitute significant portions ofgbpulation. Based on recent population
growth trends, absent the differential undercquhére is a substantial likelihood that
Florida and Texas would each gain at least aniadditcongressional seat following the
2020 Decennial Census, among other possible chamgies appointment of
congressional seats. Upon information and belef differential undercount caused by
the addition of the citizenship question in the @@&nsus will result in at least these two
states losing at least one of these additionatseat

b. The malapportionment of immigrant communities dbcdin
congressional and state legislative districts beeall states use Decennial Census data
in drawing congressional districts and most states use Decennial Census data in
drawing state legislative districts, including ss&such as Florida and Texas whose state
constitutions prohibit adjusting Decennial Censatadn drawing districts. The
differential undercount will cause immigrant comnti@s of color in jurisdictions such
as San Antonio and Houston, Texas and Miami-Daday8rd, and Orange Counties,
Florida, to live in congressional and state legimséadistricts that have greater
populations than other congressional and statsl#gie districts in the same state.

C. The diminishment of political and voting power antluence of
immigrant communities of color within congressionall state legislative districts,
because members of these groups will constitutevarlpercentage of a district’s total
population than they would absent the differenti@ercount. These effects will occur in
immigrant communities of color such as those im&iGeorges’ County, Maryland,
New York City, New York, San Antonio and Houstorexas and Miami-Dade, Broward,
and Orange Counties, Florida.

d. The reduction in the amount of federal funds tmatdistributed to the
states and localities within the states where logtisian-Americans, Arab-Americans,

and other immigrant communities of color constitsigmificant portions of the
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population because the Federal Government usedgtmpudata from the Decennial

Census to allocate billions of dollars of fedetaiding involving numerous federal

programs. This includes funding for federal tramsgtaon and highway funding,

Medicaid, and a wide range of other programs, siscHead Start, home energy

assistance and supplemental nutrition programsdmnen, infants and children. For

example:

198.

The Federal Medical Assistance Percentage (“FMA$Erlculated
annually for each state and based in part on ite@a&al Census count.
The FMAP guides the allocation of the hundredsilibhs of dollars of
annual federal funding among the states for hgaittgrams, including
Medicaid. Furthermore, Medicaid relies on “per tajmcome”
information calculated with decennial data to deiae the amount of the
reimbursement for each state for medical assistpagments. 43 U.S. C.
881301, 1396(d). A differential undercount will iengt the calculation of
the FMAP, and thus will reduce the federal fundimighealth programs
such as Medicaid in those states using the FMAReavhatinos, Asian-
Americans, Arab-Americans, and other immigrant camities of color
constitute significant portions of the populatisoch as Florida and
Texas.

Federal programs provide financial support for plag, construction,
maintenance and operation of essential infrastregitojects, including
the Highway Trust Fund program, the Urbanized Afeemula Funding
program, the Metropolitan Planning Program anddbexmunity
Highway Safety Grant program. The funds for thesgams are
allocated, at least in part, on population figurellected through the
Decennial Census. 23 U.S.C. §104(d)(3); 49 U.S85385,5307,5340;
23 U.S.C. § 402. A differential undercount, therefawill reduce the
federal transportation funding distributed to tteess and localities where
Latinos, Asian-Americans, Arab-Americans, and ofhrenigrant
communities of color constitute significant portgoof the population.

In addition to the other damages described hetleimjntentional

discrimination will cause ongoing harm to Plairdiind their members because, as

explained, their members are immigrants of colat lare in communities where

immigrants of color constitute significant portiomisthe populations; and provide

services to immigrant communities of color, andash, these violations will deprive
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them of the political influence and funding to whithey would be entitled by a more
accurate census.

199. The decision to add a citizenship question wasomitlany rational basis,
let alone any important or compelling governmeiritdrest.

200. The justification that citizenship data from allSJresidents is needed to
better enforce Section 2 of the VRA is a pretextd-arpoor one at that—for

Defendants’ discriminatory intent.

Il. Census Clause (Article I, Section II, Clause 3 ohe Constitution, as amended
by the Fourteenth Amendment)

201. Plaintiffs repeat and re-allege the previous facind jurisdictional
allegations in this complaint.

202. Article I of the U.S. Constitution, in conjunctievith the Fourteenth
Amendment, requires that the federal governmendeomnan “actual Enumeration” of
the national population every ten years by detengithe “whole number of persons” in
the United States and within each state for thpgee of apportioning members of the
House of Representatives to the respective statesding to their population. U.S.
Const. art. I, 8 2, cl. 3; id. amend. XIV, § 2.

203. Congress has delegated this duty to the Secret&grmamerce, who must
conduct the census in a manner consistent witkdhstitutional goal of equal
representation and bearing a “reasonable relationshhe accomplishment of an actual
enumeration of the population.”

204. *“The population” that the census must enumeratedas all persons
living in the United States, and not only U.S.zgts.

205. Adding a citizenship question to the 2020 Decen@eisus does not bear
a “reasonable relationship to the accomplishmeanadctual enumeration of the

population.”
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206. The citizenship question will in fact harm the ao@ishment of an actual
enumeration of the population. It will produce @rsficant and systemic undercount of
certain groups within “the population” of the Urit&tates, including Latinos, Asian-
Americans, Arab-Americans, and other immigrant camities of color.

207. Defendants’ Constitutional violations will causegoimg harm to
Plaintiffs and their members because, as explaimed, members are immigrants of
color and live in communities where immigrants oloe constitute significant portions
of the populations; and provide services to immg@mmunities of color, and as such,
these violations will deprive them of the politicafluence and funding to which they
would be entitled by a more accurate census.

I1. Administrative Procedure Act (APA)

208. Plaintiffs repeat and re-allege the previous facind jurisdictional
allegations in this complaint.

209. The Administrative Procedure Act (“APA”), 5 U.S.&8.706(2), prohibits
federal agencies from taking any action that isteaty, unconstitutional, and contrary to
Statute.

210. Defendants’ decision to add a citizenship quessarontrary to the
Census Clause as well as the Fifth Amendment, tereéfore violates the APA as an
unconstitutional agency action.

211. Defendants’ decision is also arbitrary and capusior multiple

independent reasons. These reasons include:
a. Defendants violated 13 U.S.C. § 141(f);
b. Defendants violated 44 U.S.C. § 3504(e);
c. Defendants violated OMB Statistical Policy DireetiMo.1;
d. Defendants violated OMB Statistical Policy DireetiMo. 2;

e. Defendants violated the Census Bureau Statistiaality Guidelines and the
Census Bureau Statement of Commitment to Sciemtifegrity;
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f. Defendants failed to follow key provisions of thHg2P Census Operational
Plan;

g. Defendants failed to consult with their advisoryels, including the National
Advisory Committee on Racial, Ethnic, and Other #apons and the Census
Scientific Advisory Committee;

h. Defendants failed to adequately explain why addirgizenship question is
necessary for enforcement of the VRA, which isghgoorted purpose of
adding the question;

i. Defendants’ stated purpose of adding the citizgngbhestion to help enforce
the VRA is pre-textual;

].  Defendants’ inclusion of the citizenship questiah actually undermine
enforcement of the VRA because it will produce skéwand inaccurate race
and ethnicity data,;

k. Defendants failed to adequately study and assesmfhact of adding a
citizenship question, in contravention of Defendapblicies, historical
practices, and legal obligations.

I. Defendants failed to adequately explain why theeftship question is being
added to the 2020 Decennial Census when it hakesst included on a
Decennial Census since 1950; and

m. Defendants’ decision was contrary to the evidergferle them, which is that
adding the citizenship question will produce a Bigant increase in the
undercount of persons living in the United Stasesl particularly among
Latinos, Asian-Americans, Arab-Americans, and ofhrenigrant
communities of color that have historically beeentounted:;

212. Defendants’ APA violations cause ongoing harm aarfiffs and their
members because as explained their members argiants of color and live in
communities where immigrants of color constitugngicant portions of the populations;
and provide services to immigrant communities dbcand as such, these violations

will deprive them of the political influence andnfiing to which they would be entitled

by a more accurate census.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request thast@ourt:

Declare that Defendants’ addition of a citizenst#mnand to the questionnaire
for the 2020 Decennial Census is unauthorized blycantrary to the
Constitution and laws of the United States;

Declare that the Defendants’ decision to add aemship question to the 2020
Decennial Census is not in accordance with laweignd statutory authority,
and is arbitrary and capricious, in violation o# thdministrative Procedure
Act, 5 U.S.C. § 706;

Preliminarily and permanently enjoin Defendants alhtéhose acting on their
behalf from adding a citizenship question to the@Decennial Census.

V. Award Plaintiffs their reasonable fees, costs, exypknses, including
attorneys’ fees, pursuant to 28 U.S.C. § 2412; and
V. Award such additional relief as the court deem$ero

Dated: June 6, 2018

/s/ _Dale Ho

Dale Ho

David Hausman*

American Civil Liberties Union Foundation
125 Broad St.

New York, NY 10004

(212) 549-2693

dho@aclu.org

dhausman@aclu.org

Sarah Brannon* **

Davin Rosborough**

Ceridwen Cherry*

American Civil Liberties Union Foundation
915 15th Street, NW

Washington, DC 20005-2313
202-675-2337

sbrannon@aclu.org
drosborough@aclu.org

ccherry@aclu.org

67

Respectfully Submitted,

/s/_Andrew Bauer
Andrew Bauer
Arnold & Porter Kaye Scholer LLP
250 Weésith Street
New York, NY 10019-9710
(212) 836-7669
Andrew.Bauer@arnoldporter.com

/s/ _John A. Freedman
John A. Freedman
David P. Gersch*
Peter T. Grossi, Jr*

R. Stamtdbones*

Eric A. Rubel*

David J. Weiner*
Robert N. Weiner*
Barbara H. Wootton*
Elisabeth S. Theodore*
Daniel F. Jacobson*
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Arthur N. Eisenberg
Christopher T. Dunn
Perry M. Grossman

New York Civil Liberties Union Foundation

125 Broad St.

New York, NY 10004
(212) 607-3300
aeisenberg@nyclu.org
cdunn@nyclu.org
pgrossman@nyclu.org

Samer E. Khalaf*

American-Arab Anti-Discrimination Committee

1705 DeSales Street, N.W., Suite 500
Washington, DC 20036
202-244-2990

skhalaf@adc.org

Nicholas Katz*

CASA de Maryland
8151 15th Avenue
Hyattsville, MD 20783
(240) 491-5743
nkatz@wearecasa.org

* designategro hac viceapplication forthcoming.

Caroline D. Kelly*
Christine G. Lao-Scott*
Jay Z. Leff*
ChaseRines*
Dylan S. Young*
Arnold & Porter Kaye Scholer LLP
601 Massachusetts Avenue, N.W.
Washington, DC 20001-3743
(202) 942-5000
John.Freedman@arnoldporter.com

** Not admitted in the District of Columbia; pracé limited pursuant to D.C. App. R.

49(c)(3).

68



