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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 28(a)(1), the undersigned counsel certifies as 

follows: 

A. Parties and Amici   

John Doe was petitioner in district court and is appellee in this Court.  James 

N. Mattis, in his official capacity as Secretary of Defense, was respondent in district 

court and is appellant in this Court.  No amici participated in the district court. 

B. Rulings Under Review 

The ruling under review is the district court’s order and opinion (Tanya S. 

Chutkan, J.) of January 23, 2018, which requires respondent to provide the court and 

counsel seventy-two hours’ notice prior to transferring petitioner to another country.  

App. 42.  The district court’s opinion and order are not published. 

C. Related Cases 

This case has not previously been before this Court and there are no related 

cases within the meaning of Circuit Rule 28(a)(1)(C). 

s/Sonia M. Carson 
Sonia M. Carson 
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GLOSSARY 

ISIL Islamic State of Iraq and the Levant 
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petitioner offered for precluding transfer is “to prevent the United States from 

pretermitting this habeas action while the Court considers the lawfulness of his 

detention.”  Mot. 3 n.4 (ECF 32).  Petitioner disavowed any claim based on 

allegations that he might be tortured in the receiving country or that the receiving 

country might detain or prosecute him.  Ibid. (explaining that petitioner “makes no 

claims requiring the Court to examine conditions in any receiving country”); see also 

App. 54 (stating that petitioner seeks release that would “allow to him to go free”). 

The Government opposed petitioner’s requested injunctive relief.  The 

Government pointed out that petitioner had identified no legal authority for a 

preliminary injunction requiring the Government to retain custody of him pending 

resolution of his habeas claim, given that the ordinary remedy of habeas corpus is 

release from custody.  The Supreme Court in Munaf held that the judiciary should not 

“second-guess” the Executive’s determination that transfer to another sovereign is an 

appropriate disposition of an individual captured and detained overseas, as the 

Government explained.  Munaf v. Geren, 553 U.S. 674, 699-700, 702 (2008).  In Kiyemba 

v. Obama, 561 F.3d 509 (D.C. Cir. 2009) (Kiyemba II), this Court, applying Munaf,

refused to bar (or require advance notice of) the transfer of Guantanamo detainees 

who feared that they would face prosecution or torture once they were transferred, 

even if doing so would “protect the court’s jurisdiction over [the petitioner’s] 

underlying claims of unlawful detention.”  Id. at 513 n.3.  The Government argued 

that those cases precluded the district court from entering injunctive relief.   
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offenses within its borders.”  Id. at 5 (App. 46).  It deemed Kiyemba II inapposite 

because that case “involved non-citizens who * * * could not be released into the 

United States,” and who opposed transfer based on a fear of further detention, 

prosecution, or torture in the recipient country.  See ibid. 

The district court also ruled that the balance of harms and the public interest 

favor petitioner.  The court proceeded on the premise that petitioner enjoys a right 

“to challenge his detention without fear of his transfer to another country,” and that 

transfer would irreparably harm petitioner because he “would no longer be in U.S. 

custody, and will likely be unable to pursue his habeas petition” if the United States 

completed a transfer.  Op. 6-7 (App. 47-48).  The court concluded that this alleged 

harm outweighed the Government’s “right to conduct diplomacy and foreign 

relations as it sees fit,” at least “[a]bsent an articulated legal reason for the transfer, 

such as an extradition request or an allegation of criminal conduct committed in the 

receiving country” and “a showing that the government—for international relations 

reasons or otherwise—needs to transfer Petitioner now.”  Id. at 7-8 (App. 48-49).  The 

court further stated that its order did “not prevent[]” the Government “from 

continuing negotiations or discussions regarding the transfer, or from obtaining 

further information that might support a transfer.”  Id. at 7 (App. 48). 

SUMMARY OF ARGUMENT 

The district court abused its discretion by entering a broad order prohibiting 

any transfer of petitioner without advance notice for the express purpose of 
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transfer” the detainees in Munaf.  646 F.3d at 24.  And as we explain below, neither 

Valentine nor Omar undercuts the force of Munaf and Kiyemba II here.    

2. In addition to miscalculating petitioner’s likelihood of success, the district

court erred in deciding that advance notice was warranted to protect petitioner’s 

“right to challenge his detention without fear of his transfer to another country.”  Op. 

7 (App. 48).  Petitioner’s habeas action challenges only whether he is properly being 

detained by the U.S. military; he does not raise any claim of collateral consequences or 

fear of mistreatment or prosecution after release from U.S. custody.  Depriving 

petitioner of his asserted right to remain in U.S. custody, for the purpose of 

challenging the legality of that very custody, does not constitute irreparable injury.  

Mere inability to litigate a habeas action is not irreparable harm where, as here, 

prevailing in the habeas action would provide the same remedy the contemplated 

transfer would furnish—release from the custody of the United States.   

3. The district court also improperly discounted the harm that an order

prohibiting transfer without advance notice inflicts on the Government.  The notice 

requirement (and the attendant possibility of an eleventh-hour injunction scuttling an 

agreed-upon transfer) make it significantly more difficult for the Government to 

actually conclude a transfer arrangement; at best, the order renders any such 

arrangements contingent.  The order contemplates that if petitioner successfully 

challenges his transfer, the Government must continue to detain petitioner until the 

district court disposes of his habeas case—even if the Executive decides that foreign 
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policy and military objectives warrant immediate transfer.  As a result, the order 

inflicts the same unwarranted intrusion into the decision-making constitutionally 

reserved to the political branches as an order prohibiting transfer outright.  See Kiyemba 

II, 561 F.3d at 515.  Petitioner’s interest in prolonging this litigation to avoid 

mootness cannot outweigh the Government’s significant interest in conducting 

diplomacy and waging war free from undue judicial interference. 

4. Finally, the public interest favors allowing the Executive Branch, which is

constitutionally vested with the authority both to conduct military functions (such as 

detaining enemy combatants during hostilities) and engage in foreign relations, to act 

without undue intrusion within its constitutional sphere of responsibility.  Judicial 

inquiry or oversight into executive decisions regarding release or transfer of wartime 

detainees impairs the Executive Branch’s ability to carry out these essential functions.  

It is in the interests of all, including the public and petitioner, to ensure that wartime 

detainees remain in U.S. custody no longer than is necessary.   

STANDARD OF REVIEW 

The district court’s determination to grant petitioner’s motion for preliminary 

injunctive relief is reviewed for abuse of discretion, but the district court’s legal 

conclusions in granting such relief are subject to de novo review.  See Munaf v. Geren, 553 

U.S. 674, 691-92 (2008) (reviewing de novo the legal question of a district court’s 

authority to order habeas petitioners released without transfer to Iraqi government); 

Kiyemba v. Obama, 561 F.3d 509, 513 (D.C. Cir. 2009) (Kiyemba II) (reviewing de novo the 
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legal question whether a district court may require the Government to provide 

advance notice before transferring habeas petitioners to a foreign sovereign). 

ARGUMENT 

THE DISTRICT COURT ERRED BY ENJOINING THE GOVERNMENT 
FROM TRANSFERRING PETITIONER TO ANY COUNTRY    

WITHOUT ADVANCE NOTICE  

Preliminary injunctive relief “is an extraordinary and drastic remedy, one that 

should not be granted unless the movant, by a clear showing, carries the burden of 

persuasion.”  Mazurek v. Armstrong, 520 U.S. 968, 972 (1997); accord Munaf v. Geren, 553 

U.S. 674, 689-90 (2008).  To prevail in a request for a preliminary injunction, a 

movant “must ‘demonstrate (1) a substantial likelihood of success on the merits, (2) 

that [he] would suffer irreparable injury if the injunction is not granted, (3) that an 

injunction would not substantially injure other interested parties, and (4) that the 

public interest would be furthered by the injunction.’”  See Katz v. Georgetown University, 

246 F.3d 685, 687-88 (D.C. Cir. 2001) (quoting CityFed Fin. Corp. v. Office of Thrift 

Supervision, 58 F.3d 738, 746 (D.C. Cir. 1995)).   

The movant’s likelihood of success on the merits is a “free-standing 

requirement for a preliminary injunction.”  Sherley v. Sebelius, 644 F.3d 388, 393 (D.C. 

Cir. 2011).   “If the moving party can show no likelihood of success on the merits, 

then preliminary relief is obviously improper and the appellant is entitled to reversal 

of the order as a matter of law.”  Kiyemba v. Obama, 561 F.3d 509, 513 (D.C. Cir. 2009) 

(Kiyemba II).  The irreparable harm that must be shown to justify a preliminary 
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of their detention and sought to enjoin their transfer to the Iraqi government for 

criminal prosecution.  553 U.S. at 689.  The unanimous Court held that, because it 

was “clear * * * that the power of the writ ought not to be exercised,” the detainees’ 

request for an injunction “should have been promptly dismissed.” Id. at 692. 

First, the Court ruled that habeas could not be used to thwart Iraq’s legitimate 

sovereign interest in prosecuting crimes committed on Iraqi soil by prohibiting the 

United States from relinquishing the detainees to Iraqi custody.  Munaf, 553 U.S. at 

692-700; see also id. at 704-05.  “Habeas is at its core a remedy for unlawful executive 

detention,” the Court explained, and “[t]he typical remedy is, of course, release.”  Id. 

at 693.  Habeas “does not require the United States to shelter * * * fugitives from the 

criminal justice system of the sovereign with authority to prosecute them” and thereby 

“defeat precisely that sovereign authority.”  Id. at 705.  This is because “the same 

principles of comity and respect for foreign sovereigns that preclude judicial scrutiny 

of foreign convictions necessarily render invalid attempts to shield citizens from 

foreign prosecution in order to preempt such nonreviewable adjudications.”  Id. at 

698-99.  The fact that “the detainees were captured by our Armed Forces for engaging 

in serious hostile acts against an ally in what the Government refers to as ‘an active 

theater of combat’” further supported this holding.  Id. at 699-700.  A contrary 

conclusion, the Court explained, would raise “concerns about unwarranted judicial 

intrusion into the Executive’s ability to conduct military operations abroad,” in 

violation of separation-of-powers principles.  Id. at 699-702. 
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Second, the Court rejected the notion that it should intervene despite claims by 

the detainees that they would be abused in Iraqi prisons.  The Court reasoned that 

“[t]he Judiciary is not suited to second-guess” the U.S. Government’s contrary 

judgment.  Munaf, 553 U.S. at 700-03.  Accepting the detainees’ arguments would 

“undermine the Government’s ability to speak with one voice” on “sensitive foreign 

policy issues.”  Id. at 702; see also id. at 692.  That the detainees’ petitions arose “in the 

context of ongoing military operations conducted by American forces overseas” 

reinforced the need “to proceed with * * * circumspection.”  Id. at 689. 

b. This Court elaborated on Munaf in Kiyemba II.  There, this Court reviewed an

order requiring the Government to provide advance notice to the district court and to 

counsel thirty days before transferring petitioners detained at Guantanamo Bay to any 

country.  561 F.3d at 515.  Although the detainees were aliens, this Court assumed 

that they enjoyed “the same constitutional rights with respect to their proposed 

transfer as * * * U.S. citizens.”  Id. at 514 n.4.  The Court explained that habeas does 

not “bar the Government from releasing a detainee to the custody of another 

sovereign because that sovereign may prosecute or detain the transferee under its own 

laws,” even if the court does not know the identity of the other sovereign or whether 

it may detain or prosecute the detainee.  See id. at 516.  “Judicial inquiry into a 

recipient country’s basis or procedures for prosecuting or detaining a transferee from 

Guantanamo would implicate not only norms of international comity,” the Court 

reasoned, “but also the same separation of powers principles that preclude the courts 
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unable to pursue his habeas petition.”  Op. 6 (App. 47).  But even if petitioner were to 

prevail on the merits of his habeas challenge, the remedy to which he would ordinarily 

be entitled is release from U.S. custody.  See, e.g., Munaf, 553 U.S. at 693 (“Habeas is at 

its core a remedy for unlawful executive detention,” and “[t]he typical remedy for 

such detention is, of course, release.”); id. at 697 (rejecting suggestion that detainees 

may use habeas as a vehicle to seek “release in a form that would avoid transfer” to 

another country); Preiser v. Rodriguez, 411 U.S. 475, 484 (1973) (“[T]he essence of 

habeas corpus is an attack by a person in custody upon the legality of that custody.”) 

(emphasis added).  Habeas does not guarantee petitioner a right to remain in custody, 

nor does it encompass a right to have the United States shelter petitioner from 

another government.  Accordingly, petitioner cannot support a claim of irreparable 

injury arising from a transfer that would release him from U.S. custody. 

The district court recognized that if petitioner were transferred, he “would no 

longer be in U.S. custody,” and that release from U.S. custody generally renders a 

habeas action moot.  Op. 6 (App. 47) (citing Qassim v. Bush, 466 F.3d 1073, 1076-77 

(D.C. Cir. 2006) (per curiam)).  In Qassim, this Court held that Guantanamo detainees 

whom the United States transferred to Albania had been “released,” mooting their 

habeas claims.  466 F.3d at 1076-77.  Their habeas claims were moot because their 

release from U.S. custody provided them all the relief to which they were entitled in 

habeas.  Ibid.; see also Gul v. Obama, 652 F.3d 12, 22 (D.C. Cir. 2011) (concluding that 

transfer of Guantanamo detainees mooted the habeas petitions because detainees 
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the approval of the Judiciary.  Such requirements at best delay transfers, and at worst 

could prevent the repatriation or release of detainees held by the Executive Branch in 

connection with ongoing armed conflict.  Hindering an international arrangement 

with a foreign sovereign harms the credibility of the United States and makes it more 

difficult to engage in diplomatic negotiations in other areas.  See Kiyemba II, 561 F.3d at 

516.  These harms weigh heavily against injunctive relief here. 

2. The district court recognized “the government’s significant interest in

maintaining fruitful, diplomatic relations.”  Op. 7 (App. 48).   It nonetheless ruled that 

petitioner’s “right to challenge his detention” without “fear of his transfer to another 

country” outweighs these interests because the order does not “prevent[] [the Defense 

Department] from continuing negotiations or discussions regarding the transfer, or 

from obtaining further information that might support a transfer.”  Ibid.   

This overlooks the reality that the notice requirement (and the attendant 

possibility of an eleventh-hour injunction scuttling an agreed-upon transfer) makes it 

significantly more difficult for the Government to actually conclude a transfer 

arrangement; at best, the order renders any such arrangement contingent.  State Dep’t 

Decl. ¶ 4 (App. 153; Supp. App. 166).  The order contemplates that if petitioner 

successfully challenges his transfer, the Government must continue to detain him 

until the district court disposes of his habeas case—even if the Executive decides that 

foreign policy and military objectives dictate otherwise and impel immediate transfer.  

As a result, the order inflicts the same unwarranted intrusion into the decision-making 
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constitutionally reserved to the political branches as an order prohibiting transfer 

outright.  See Kiyemba II, 561 F.3d at 515 (“[T]he requirement that the Government 

provide pre-transfer notice interferes with the Executive’s ability to conduct the 

sensitive diplomatic negotiations required to arrange safe transfers for detainees.”). 

D. The District Court’s Order Is Contrary To The Public 
Interest. 

Finally, the public interest favors allowing the Executive Branch, which is 

constitutionally vested with the authority both to conduct military functions (such as 

detaining enemy combatants during hostilities), and to engage in foreign relations, to 

act without undue intrusion within its constitutional sphere of responsibility.  See 

Munaf, 553 U.S. at 699-700, 702-03; People’s Mojahedin Org. of Iran v. U.S. Dep’t of State, 

182 F.3d 17, 23 (D.C. Cir. 1999) (“[I]t is beyond the judicial function for a court to 

review foreign policy decisions of the Executive Branch.”).  Judicial inquiry or 

oversight into executive decisions regarding release or transfer of wartime detainees 

impairs the Executive Branch’s ability to carry out these essential functions.  See 

Kiyemba II, 561 F.3d at 520 (Kavanaugh, J., concurring) (“Given th[e] sensitivities [of 

confidential transfer negotiations], as well as the delays and burdens associated with 

obtaining judicial pre-approval of transfers and transfer agreements, it comes as no 

surprise that war-related transfers traditionally have occurred without judicial 

oversight.”).  It is in the interests of all, including the public and petitioner, to ensure 

that such detainees remain in U.S. custody no longer than is necessary.  A delay in 
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