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i 

 
QUESTIONS PRESENTED 

 
1) Does the Fourteenth Amendment require a state 
to license marriage between two people of the same 
sex?  

2) Does the Fourteenth Amendment require a state 
to recognize a marriage between two people of the 
same sex when their marriage was lawfully licensed 
and performed out-of-state? 
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INTEREST OF AMICI CURIAE1 

 The Institute for Marriage and Public Policy is 
a nonprofit, nonpartisan organization dedicated to 
strengthening marriage as a social institution. Work-
ing with scholars, public officials, and community 
leaders, the Institute seeks to promote thoughtful, in-
formed discussion of marriage and family policy at all 
levels of American government, academia, and civil 
society. 

 North Star Law and Policy Center is a nonprofit, 
nonpartisan alliance of Minnesota attorneys dedi-
cated to advocating for the institution of gender-
diverse marriage, as the foundation of the family and 
all other human institutions, and as foundational to 
human and societal flourishing. 

---------------------------------  --------------------------------- 
 

SUMMARY OF THE ARGUMENT 

 Americans are engaged in an “earnest and profound 
debate about the morality, legality, and practicality” 

 
 1 Letter from petitioners consenting to the filing of this brief 
are being filed with the Clerk of the Court, pursuant to Rule 
37.3(a). Letters from respondents granting blanket consent to 
the filing of amici curiae briefs have been filed with the Clerk of 
the Court. Counsel for amici curiae authored this brief. No 
counsel for any party authored this brief in whole or in part and 
no one apart from amici curiae made a monetary contribution to 
the preparation or submission of this brief. All parties have 
consented to the filing of this brief, and were timely notified. 
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of same-sex marriage.2 Less than two years ago this 
Court acknowledged that “recognition of civil mar-
riages is central to state domestic relations law,”3 and 
that “through our history, [the Court] has deferred to 
state-law policy decisions with respect to domestic 
relations.”4 Yet Petitioners and their amici urge this 
Court to ignore this allocation of authority, usurp the 
prerogative of the people, and create a federal consti-
tutional right to same-sex marriage. In support of 
their demand, they point to social science studies that 
purport to find no hazard from a redefinition of mar-
riage, and grave harms due to the historical defini-
tion.  

 This Court should reject this demand and decide 
the case on the basis of the law, without reliance on 
the social science studies and authorities that have 
been put before the Court. The social and behavioral 
sciences have a long history of being shaped and 
driven by politics and ideology. This is partly because 
researchers often choose to study issues implicating 
controversial questions of public policy. And it is 
partly because it is often impossible to perform the 
kind of objective observations and controlled experi-
ments that are standard in the physical sciences. 
History is littered with notorious examples of false 
theories gaining wide acceptance among respected 

 
 2 Cf. Washington v. Glucksberg, 521 U.S. 702, 735 (1997). 
 3 United States v. Windsor, 133 S. Ct. 2675, 2691 (2013). 
 4 Id.  
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social and behavioral scientists, some of which sup-
ported pernicious public policies. 

 Although published academic studies typically 
contain caveats about the limitations of their meth-
odology and of the data available to the researcher, 
those studies are frequently cited in litigation and in 
public debate for conclusions they cannot legitimately 
support. When organizations of social and behavioral 
scientists purport to speak for a professional consen-
sus on controversial matters of public policy, special 
caution is warranted. At one time, for example, psy-
chiatrists almost universally considered homosexuality 
to be a mental disorder, and the American Psychiatric 
Association classified it as such in its Diagnostic and 
Statistical Manual of Mental Disorders (“DSM”). 
After a sustained political campaign against the As-
sociation, its members voted in 1973 to remove homo-
sexuality from the DSM. The historical record shows 
that the change was not made because of new scien-
tific findings, but rather in response to external po-
litical pressure and to political maneuvering within 
the Association. 

 Amici do not contend that the long-standing 
classification of homosexuality as a mental disorder 
was justified by reliable science, or that the alteration 
of the DSM resulted from scientific error. Our point, 
rather, is that science had little to do with the Associ-
ation’s revision of the DSM, and that this episode il-
lustrates why such organizations should not be taken 
for the voice of science. It would have been a mistake 
for this Court to rely on the official position of the 
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American Psychiatric Association either before or 
after 1973. 

 It would also be a mistake to rely on briefs from 
this and similar organizations today. There is good 
reason to believe that the political climate has strongly 
influenced much of the existing research on issues 
raised in this case. That body of research, moreover, 
is radically inconclusive. Same-sex marriage is a very 
recent innovation, as is the practice of child rearing 
by same-sex couples. The effects of these new devel-
opments could certainly be significant. But only an 
advocate for social change could claim to know that 
the effects will be entirely or even largely benign. 

 Even if same-sex marriage and child rearing by 
same-sex couples were far more common than they 
now are, large amounts of data collected over decades 
would be required before any responsible researcher 
could make meaningful scientific estimates of the 
effects. Social and behavioral scientists, moreover, 
have inadequate tools for measuring the effects of 
different family structures on children. There neither 
are nor could possibly be any scientifically valid 
studies from which to predict the effects of a family 
structure that is so new and so rare. The necessary 
data simply do not exist. 

 There could conceivably come a time when sup-
porters of traditional marriage are compelled by 
scientific evidence to acknowledge that same-sex 
marriage is not harmful to children or to society at 
large. That day is not here, and there is not the 
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slightest reason to think it is imminent. It is equally 
possible that scientific evidence will eventually show 
that redefining marriage to encompass unions of same-
sex couples does have harmful effects on our society 
and children. That day is also not yet here, but there 
is no basis for this or any other court to conclude that 
it will never arrive. Now and for the foreseeable fu-
ture, claims that science provides support for con-
stitutionalizing a right to same-sex marriage are 
premature and must necessarily rest on ideology. 
Ideology may be pervasive in the social sciences, 
especially when controversial policy issues are at 
stake, but ideology is not science, nor facts. 

 In recent decades, this Court has been inundated 
with arguments and evidence from social and behav-
ioral scientists. Reliance on such briefing may some-
times be appropriate. But the Court has frequently 
expressed its skepticism about such submissions, and 
for good reason. In this case, the relevant scientific 
evidence on which Petitioners seek to rely is mani-
festly unreliable, and it should be given no weight at 
all. The case can and should be resolved on the basis 
of the law. 

---------------------------------  --------------------------------- 
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ARGUMENT 

I. This Court has recognized that unreliable 
expert opinions are a serious threat to the 
integrity of the legal system. 

 Modern science advances our understanding of 
the world by testing potentially falsifiable hypotheses 
against observable and measurable data. See, e.g., 
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S. 579, 593 (1993); Karl Popper, Conjectures and 
Refutations: The Growth of Scientific Knowledge 37 
(5th ed. 1989) (“[T]he criterion of the scientific status 
of a theory is its falsifiability, or refutability, or testa-
bility”) (emphasis deleted). Because it is seldom if 
ever possible for all relevant data to be accounted for, 
and thus for all but one of the logically possible 
alternatives to be falsified, scientific theories are in 
principle always subject to revision on the basis of 
new data or better measurements. See Karl Popper, 
The Logic of Scientific Discovery 44, 47 (1959). 

 Our legal system, of course, cannot treat all 
scientific conclusions as tentative or inadmissible. 
Daubert, 509 U.S. at 596-97. It must therefore often 
rely on expert testimony or on the consensus of scien-
tific authorities. Cases in the Daubert line frequently 
involve characteristically scientific issues about cau-
sation in the physical world. See, e.g., Daubert itself 
(whether a mother’s prenatal ingestion of a pre-
scription drug caused birth defects in her offspring); 
General Elec. Co. v. Joiner, 522 U.S. 136 (1997) 
(whether workplace exposure to certain chemicals 
caused plaintiff ’s lung cancer); Weisgram v. Marley 
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Co., 528 U.S. 440 (2000) (whether a defect in a heat-
ing device caused a fire). Even here, experts fre-
quently overstate the reliability of their conclusions, 
for a variety of reasons including the incentives they 
may have to favor one party or another in litigation.5 
Accordingly, this Court has recognized that reliance 
on such opinion evidence is often perilous, see, e.g., 
Daubert, 509 U.S. at 592-95, and has imposed stan-
dards of reliability that are “exacting,” Weisgram, 528 
U.S. at 455. 

 The Court’s deep concern about the use of un-
reliable evidence in the context of physical causation 
should be magnified a thousand-fold in a case like 
this one. Unlike a tort case, this litigation raises 
elusive and contentious issues about the nature of 
homosexuality and the personal and social effects of 
alternative family structures. A decision that the con-
stitution requires a national redefinition of marriage, 
moreover, would have social implications far beyond 
any that might arise from a mistake in a product 
liability case.6  

 
 5 See generally, e.g., Peter H. Huber, Galileo’s Revenge: 
Junk Science in the Courtroom (1991). 
 6 As one commentator has noted: 

For example, if the Court were to hear a case about 
homosexual partners’ right to marry and parental 
rights, and amicus curiae briefs were filed containing 
studies on the psychological effects on children of hav-
ing unmarried homosexual parents . . . a decision 
based on those studies as legislative facts would be 
akin to judicial notice of those studies, meaning that 

(Continued on following page) 
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 Academic studies of the issues raised in this case, 
like many others in the various fields of social sci-
ence, are subject to severe constraints arising from 
limited data and from a dearth of the kind of con-
trolled and replicable experiments that are character-
istic of the physical sciences. This Court should not 
rely on the social science research that has been cited 
by Petitioners and their amici. 

 
II. Social and behavioral science is frequently 

shaped and driven by politics and ideology. 

 Even in the physical sciences, research is often 
tainted by the bias of the researchers. These biases 
can arise from a multitude of causes, frequently in-
visible to the researchers themselves, including the 
researcher’s policy preferences, unquestioning accep-
tance of conventional wisdom, personal ambition, and 
ideology. The debate in astronomy over geocentric 
theory, for example, remained open for hundreds of 
years after Copernicus. Only in the nineteenth cen-
tury did new technology finally permit observations 

 
the legislative facts would be considered undisputed 
and notorious. This would in turn have implications 
beyond family law because such studies would be tan-
tamount to undisputed facts that could form the basis 
of opinions in other areas. 

Amy Rublin, The Role of Social Science in Judicial Decision 
Making: How Gay Rights Advocates Can Learn from Integration 
and Capital Punishment Case Law, 19 Duke J. Gender L. & 
Pol’y 179, 182 (2011). 
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conclusively demonstrating that the earth does move 
in relation to what were once called the “fixed stars.”7 

 The social sciences are far more prone to biased 
research than the physical sciences. That is partly 
because such research frequently addresses questions 
with immediate implications for controversial issues 
of public policy. And it is partly because it is inher-
ently much more difficult – and often impossible – to 
perform the kind of objective observations and repli-
cable experiments that are the staple of the physical 
sciences. It is therefore often difficult to definitively 
disprove theories that have little or no basis. History 
is littered with notorious illustrations, including 
phrenology, Marxist economics, and so-called scien-
tific racism, all of which were once widely accepted by 
respected social and behavioral scientists. 

 The late Senator Daniel Patrick Moynihan, him-
self a distinguished social scientist, acutely diagnosed 
the susceptibility of social science to politicization: 

[S]ocial science is rarely dispassionate, and 
social scientists are frequently caught up in 
the politics which their work necessarily in-
volves. . . . Moreover, there is a distinct social 
and political bias among social scientists. In 
all fairness, it should be said that this is 
a matter which social scientists are quick 
to acknowledge, and have studied to some 

 
 7 See, e.g., 2 Dictionary of Scientific Biography 97-101 
(1973) (entry for Friedrich Wilhelm Bessel). 
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purpose. It all has to do, one suspects, with 
the orientation of the discipline toward the 
future: It attracts persons whose interests 
are in shaping the future rather than pre-
serving the past. In any event, the pro-
nounced “liberal” orientation of sociology, 
psychology, political science, and similar 
fields is well established.8 

When Senator Moynihan wrote this in 1979, the “ ‘lib-
eral’ orientation” in these fields was indeed well 
established by surveys of university faculties.9 More 
recent surveys indicate that this orientation has be-
come considerably more pronounced in recent dec-
ades,10 and that it is stronger in the realm of “social or 

 
 8 Daniel Patrick Moynihan, Social Science and the Courts, 
54 Pub. Int. 12, 19-20 (Winter 1979) (emphasis in the original). 
 9 See, e.g., Everett Carll Ladd, Jr. & Seymour Martin 
Lipset, The Divided Academy: Professors and Politics (1975). 
 10 See, e.g., José L. Duarte et al., Political Diversity Will 
Improve Social Psychological Science, BEHAV. & BRAIN SCI. 
(forthcoming), available at http://journals.cambridge.org/images/ 
fileUpload/documents/Duarte-Haidt_BBS-D-14-00108_preprint.pdf.  

Psychology professors were as likely to report voting 
Republican as Democrat in presidential contests in 
the 1920s. From the 1930s through 1960, they were 
more likely to report voting for Democrats, but sub-
stantial minorities voted for Wilkie, Eisenhower, and 
Nixon (in 1960). By 2006, however, the ratio of Demo-
crats to Republicans had climbed to more than 11:1. 

Id. at 7. See also Neil Gross & Ethan Fosse, Why are professors 
liberal?, 41 Theory & Soc’y 127 (Mar. 2012) (faculty in six social 
sciences and humanities showed ratios of Democratic to Repub-
lican voters somewhere between 7:1 and 9:1); Stanley Rothman, 
S. Robert Lichter & Neil Nevitte, Politics and Professional 

(Continued on following page) 
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‘lifestyle’ liberalism than it is in economic liberal-
ism.”11 Multiple-regression analysis has provided pre-
liminary results consistent with the hypothesis that 
when academic achievement is controlled for, aca-
demics who do not hold progressive political views 
experience negative effects on their professional ad-
vancement.12 If confirmed by further research, these 
results might be explained in part by the dynamics of 
group psychology.13 These dynamics might also help to 
explain why research in certain fields can consistently 

 
Advancement Among College Faculty, 3(1) (Article 2) Forum, at 
1-8 (2005), www.cwu.edu/~manwellerm/academic bias.pdf.  
 11 Id. at 8. See also Christopher F. Cardiff and Daniel Klein, 
Faculty Partisan Affiliations in All Disciplines: A Voter-
Registration Study, 17 Critical Rev. 237 (2005). Cf. James 
Lindgren, Measuring Diversity: Law Faculties in 1997 and 2013 
(Northwestern Law & Econ. Research, Paper No. 15-07, 2015), 
available at http:// ssrn.com/abstract=2581675 (empirical analy-
sis of ABA data on law faculty find that “the largest underrepre-
sented groups in law schools today are white Christians, 
Christians, white Republicans, and Republicans”).  
 12 See, e.g., José L. Duarte et al., Political Diversity Will 
Improve Social Psychological Science, BEHAV. & BRAIN SCI. 
(forthcoming), available at http://journals.cambridge.org/images/ 
fileUpload/documents/Duarte-Haidt_BBS-D-14-00108_preprint.pdf 
(arguing that social psychology is a politically homogenous field 
with a large majority of liberals and few nonliberals, due in sig-
nificant part to political discrimination and the creation of a 
professional environment hostile to nonliberals, which under-
mines the validity of social psychology research in surprising but 
often hidden ways). 
 13 See Edward L. Glaeser & Cass R. Sunstein, Extremism 
and Social Learning, 1 J. Legal Analysis 263, 277 (2009); Cass 
R. Sunstein, Essay, Deliberative Trouble? Why Groups Go to Ex-
tremes, 110 Yale L.J. 71 (2000).  
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and for reasonably long periods of time support 
conclusions that are eventually proven false. 

 When organizations of social and behavioral sci-
entists purport to represent a consensus of their 
professions, special caution is warranted. A telling 
illustration is provided by the history of classifying 
homosexuality in the American Psychiatric Associa-
tion’s Diagnostic and Statistical Manual of Mental 
Disorders (“DSM”). As recently as the 1960’s, there 
was an overwhelming consensus in the psychiatric 
profession that homosexuality should be classified as 
a mental disorder. This consensus was reinforced by 
an in-depth study comparing 106 male homosexuals 
and 100 male heterosexuals under the care of mem-
bers of the Society of Medical Psychoanalysts. The 
research was carried out over a period of ten years, 
and the results were reported in a massive volume 
signed by Irving Bieber and nine co-authors.14 Even 
those who did not adhere to the dominant psycho-
analytic approach in psychiatry agreed that homo-
sexuality should be considered an abnormality.15 

 
 14 Irving Bieber, et al., Homosexuality: A Psychoanalytic 
Study (1962). 
 15 See, e.g., Dr. Karl Menninger’s Introduction to the Amer-
ican edition of a 1957 report recommending that the British 
government decriminalize private homosexual activity between 
consenting adults: “Whatever it may be called by the public, 
there is no question in the minds of psychiatrists regarding the 
abnormality of [homosexual] behavior.” The Wolfenden Report: 
Report of the Committee on Homosexual Offenses and Prostitu-
tion 6 (American ed. 1963). 
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Doubts about the validity of this diagnosis were 
raised by research from outside psychiatry, including 
that of Alfred Kinsey and students of comparative 
anthropology and primatology.16 That research, how-
ever, was subject to various interpretations, and 
psychiatrists disagreed among themselves primarily 
about the etiology and treatment of what they agreed 
was a disorder.17 

 Beginning in 1970, the American Psychiatric 
Association came under sustained attack from an 
organized political movement determined to force the 
Association to remove homosexuality from the DSM. 
Within the short space of three years, this attack 
succeeded. As a detailed (and by no means unsympa-
thetic) history of this political struggle has demon-
strated, the change in the Association’s position was 
not the result of scientific advances.18 Rather, it was a 
response to political tactics that included public 
denunciations of the profession and disruption of 
scholarly conferences.19 The intricate maneuvering for 
change within the Association was not led by experts 
on homosexuality. Those who resisted the proposed 
change, moreover, alleged that some of its public sup-
porters privately acknowledged that they considered 
homosexuality a pathological condition, but were 

 
 16 See Ronald Bayer, Homosexuality and American Psychia-
try: The Politics of Diagnosis 42-53 (1987). 
 17 See, e.g., id. at 48. 
 18 See id. at 67-154. 
 19 See id. at 78-111. 
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afraid to say so publicly.20 Eventually a referendum 
was held, and the deletion of homosexuality from the 
DSM was approved, though only by 58% of the Asso-
ciation’s members.21 

 Amici do not contend that the long-standing 
classification of homosexuality as a mental disorder 
was justified by reliable science, or that the alteration 
of the DSM in 1973 resulted from scientific error. Our 
point, rather, is that science had little to do with what 
happened, and that this episode illustrates why or-
ganizations of social and behavioral scientists should 
not be taken for the voice of science. The American 
Psychiatric Association’s treatment of homosexuality 
in the DSM was not based on settled science either 
before or after its political decision to alter its posi-
tion. It would have been a mistake for this Court to 
rely on the classification of homosexuality in either 
version of the DSM. 

 It would also be a mistake to rely on briefs or 
official statements from this and similar organiza-
tions today. There is good reason to believe that the 
political climate has strongly influenced much of the 
existing research on issues raised in this case. Norval 
Glenn of the University of Texas, for example, has 
written: “Given the widespread support for same-sex 
marriage among social and behavioral scientists, it is 
becoming politically incorrect in academic circles even 

 
 20 See id. at 112-42. 
 21 See id. at 142-48. 
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to suggest that arguments being used in support of 
same-sex marriage might be wrong.”22 Similarly, two 
strong opponents of what they call “heterosexism” 
have attacked the scholarship of those who support 
traditional marriage, but have also said, “We wish to 
acknowledge that the political stakes of this body of 
research are so high that ideological ‘family values’ 
of scholars play a greater part than usual in how 
they design, conduct, and interpret their studies.”23 
They have also suggested that many psychologists 
sympathetic to parenting by homosexuals are apt to 

 
 22 Norval D. Glenn, The Struggle for Same-Sex Marriage, 41 
Soc’y 25, 27 (2004). Perhaps not surprisingly, one researcher 
(Professor Mark Regnerus) who published significant scientific 
research casting doubt on the beneficial effects of parenting by 
homosexuals has been subjected to a campaign of public vilifica-
tion, including a complaint of scientific misconduct that trig-
gered a formal inquiry by his university (which led to his 
exoneration). See, e.g., University of Texas, University of Texas 
at Austin Completes Inquiry into Allegations of Scientific Mis-
conduct, Aug. 29, 2012, available at www.utexas.edu/news/2012/ 
08/29/regnerus_scientific_misconduct_inquiry_completed/; William 
Saletan, A Liberal War on Science?, Slate, June 14, 2012, www. 
slate.com/articles/health_and_science/human_nature/2012/06/don_t 
_let_criticism_of_the_new_gay_parents_study_become_a_war_on_ 
science.single.html#pagebreak_anchor_2; David Sessions, Mark 
Regnerus’s Gay Parenting Study Starts a Political War, Daily 
Beast, Jun. 12, 2012, www.thedailybeast.com/articles/2012/06/12/ 
mark-regnerus-s-gay-parenting-study-starts-a-political-war.html. 
 23 Judith Stacey & Timothy J. Biblarz, (How) Does the Sex-
ual Orientation of Parents Matter?, 66 Am. Soc. Rev. 159, 161 
(2001). 
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“downplay the significance of any findings of differ-
ences.”24 

 Other researchers sympathetic to Petitioners’ 
claims have acknowledged that opinions (including 
their own) about whether homosexuality is a psy-
chological disorder are not scientific judgments.25  

 There could conceivably come a time when sup-
porters of traditional marriage are compelled by scien-
tific evidence to acknowledge that same-sex marriage 
is not harmful to children or to society at large. That 
day is not here, and there is not the slightest reason 
to think it is imminent. It is no less possible that 
scientific evidence will eventually show that redefin-
ing marriage to encompass unions of same-sex cou-
ples does have harmful effects on our society and its 
children. That day is also not yet here, but there is no 

 
 24 Id. at 162. See also Richard E. Redding, Politicized Sci-
ence, 50 Soc’y 439, 441 (2013) (“Critics used the liberal norms 
and privileges of their discipline to marginalize the Regnerus 
study.” (Citations omitted)). 
 25 See, e.g., Ilan H. Meyer, Prejudice, Social Stress, and 
Mental Health in Lesbian, Gay, and Bisexual Populations: Con-
ceptual Issues and Research Evidence, 129 Psych. Bulletin 674, 
674 (2003) (“[W]hether homosexuality should be considered a 
mental disorder . . . depends on scientific and social consensus 
that evolves and is subject to the vicissitudes of social change.” 
(citations omitted)); George Chauncey, Gay New York: Gender, 
Urban Culture and the Making of the Gay Male World 1890-
1940, at 13 (1994) (“Whether homosexuality is good or bad, chosen 
or determined, natural or unnatural, healthy or sick is debated, 
for such opinions are in the realm of ideology and thus subject to 
contestation. . . .”). 
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basis for this or any other court to conclude that it 
will never arrive. Now and for the foreseeable future, 
claims that science provides support for constitution-
alizing a right to same-sex marriage must necessarily 
rest on ideology. Ideology may be pervasive in the 
social sciences, especially when controversial policy 
issues are at stake, but ideology is not science. 

 
III. The effects of same-sex marriage on family 

life are unknown, and currently unknowable. 

 Same-sex marriage is a very recent innovation, 
as is the practice of child rearing by same-sex couples. 
The effects of these new developments certainly could 
be quite significant for same-sex partners, for chil-
dren raised by same-sex couples, and for our society. 
But only an advocate for the cause of same-sex mar-
riage could claim to know that the effects will be 
entirely or even largely benign. Such claims can be 
based only on conjecture or faith, not science. 

 Even if same-sex marriage and child rearing by 
same-sex couples were far more common than they 
now are, large amounts of data collected over decades 
would be required before any responsible researcher 
could make meaningful scientific estimates of the ef-
fects. Social and behavioral scientists, moreover, do 
not have adequate tools for measuring the effects of 
different family structures on children. Typical mea-
sures include educational attainments and rates of 
social deviance (using criteria such as drug use and 
other forms of delinquency). But these can hardly 
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begin to assess the success of children (or adults for 
that matter) as human beings, let alone how happy 
they are. 

 Accordingly, the statements that one encounters 
in the existing research literature typically amount at 
best to claims that “no evidence exists” of bad effects 
from same-sex marriage or from child rearing by 
same-sex couples. Such conclusions should hardly be 
surprising inasmuch as there is manifestly too little 
evidence from which to draw any reliable conclusions. 
Thus, one could just as easily say that there is no 
reliable evidence that such practices are beneficial or 
harmless. But that is something one rarely if ever 
hears from proponents of legalizing same-sex mar-
riage. 

 Instead, researchers and social science advocacy 
organizations have promoted the myth that their fail-
ure to find evidence of bad effects implies or strongly 
suggests that such bad effects will not ensue. A brief 
filed in support of Petitioners by several organiza-
tions – including the American Psychological Associa-
tion, the American Psychiatric Association, and the 
American Association for Marriage and Family Ther-
apy – provides a revealing illustration.26 Much of this 

 
 26 Brief of the Am. Psychological Ass’n, et al., Obergefell v. 
Hodges, No. 14-556 (U.S. Sup. Ct. Mar. 6, 2015) [APA Brief]. The 
political nature of the brief is evident from its text and the 
organizational history of advocacy before the courts.  

Beginning in 1984 [through 1994], the APA has filed 
amicus briefs in eight cases involving gay rights. In 

(Continued on following page) 
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brief argued for conclusions that are only peripherally 
relevant at best, such as the proposition that some 
homosexuals form long-lasting relationships,27 or are 
noncontroversial, such as the proposition that mar-
ried heterosexuals are statistically more likely than 
unmarried heterosexuals to exhibit certain indicia of 
physical and psychological health.28 On the issues 
that might be thought central, however, the brief 
offered only a mélange of weak and unreliable evi-
dence from which unjustified inferences were drawn 
or suggested. 

 Consider, for example, Section III.A of the brief, 
titled “Gay Men and Lesbians Form Stable, Commit-
ted Relationships That Are Equivalent to Heterosex-
ual Relationships in Essential Aspects.”29 In support 
of this conclusion, the brief cited several studies, 
based on nonrepresentative samples, for the proposi-
tion that a significant fraction of gay men and lesbi-
ans are or have been in a “committed relationship.”30 

 
1985, the APA also established the Society for the 
Psychological Study of Lesbian and Gay Issues, a ma-
jor focus of which is research for amicus briefs in civil 
rights cases involving gay defendants and plaintiffs. 

Patricia J. Falk, The Prevalence of Social Science in Gay Rights 
Cases: The Synergistic Influences of Historical Context, Justifica-
tory Citation, and Disseminations Efforts, 41 Wayne L. Rev. 1, 
63-64 (1994). 
 27 APA Brief at 11. 
 28 Id. at 15. 
 29 Id. at 11-12. 
 30 Id. at 11. 
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So far as amici have been able to determine, no 
studies using the scientific standard of comparing 
large random samples with appropriate control 
samples were cited here or anywhere else in the brief. 

 Another example of misleading argumentation 
appeared in the brief ’s effort to argue that laws 
on marriage deny important social or psychological 
benefits to same-sex couples.31 The brief acknowledged 
that no empirical studies have systematically compared 
married same-sex couples with unmarried same-sex 
couples.32 Remarkably, however, the brief purported to 
rely on its signatories’ “scientific and clinical exper-
tise” for the proposition that it is appropriate to 
extrapolate from research on heterosexual couples to 
predict the effects of legalizing same-sex marriage.33 
Whatever this “scientific and clinical expertise” may 
amount to, the brief offered no evidence that such 
extrapolation is justified by the application of scien-
tific methods to appropriate bodies of data. 

 Finally, the brief cited numerous studies purport-
ing to support the inference that homosexual parents 
are indistinguishable from heterosexual parents in 
their effects on children.34 Based on the studies cited, 
the most the brief could accurately claim is that 
studies using severely limited data have failed to 

 
 31 Id. at 13-18. 
 32 Id. at 14. 
 33 Id. at 13-14. 
 34 Id. at 17-30. 
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prove that children raised by homosexual parents 
fare less well than children raised by heterosexual 
parents. And once again, we can say that it is equally 
true that the studies do not prove that children do 
fare as well with the one as with the other. 

 Apart from the fact that this brief proves on close 
examination to have been misleading on its face, the 
brief simply ignored research that found, among 
other things, that the children of homosexual parents 
had higher levels of problematic behavior (such as 
excessive drinking, drug use, and lower assessments 
of educational performance and socialization) than 
the children of heterosexual parents.35 This work may 
not be more reliable than the research relied on in the 
brief, but it is evidence in the same sense as the re-
search that Petitioners cited. 

 Surprisingly, the brief fails to substantively en-
gage the only study using a large randomized sample, 
objective measures of well-being, and reports of grown 
children rather than their parents.36 This study found 

 
 35 See Sotirios Sarantakos, Same-Sex Couples 131-33 (2000); 
Sotirios Sarantakos, Children in Three Contexts: Family, Edu-
cation and Social Development, 21(3) Children Australia 23, 23-
28, 30 (1996). 
 36 Mark Regnerus, How Different are the Adult Children of 
Parents who have Same-Sex Relationships? Findings from the 
New Family Structures Study, 41 Soc. Sci. Res. 752 (2012) 
[Regnerus, “Findings from the New Family Structures Study”]; 
Mark Regnerus, Parental Same-Sex Relationships, Family Insta-
bility, and Subsequent Life Outcomes for Adult Children: Answer-
ing Critics of the New Family Structures Study with Additional 

(Continued on following page) 
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that children raised in a household where a parent 
was involved in a same-sex romantic relationship 
were at a significant disadvantage on several objec-
tive measures of well-being.37 Instead of identifying 
and analyzing these findings, the brief merely rules 
the study out-of-bounds by characterizing it as meth-
odologically flawed and quoting one critic that argued 
that the Regnerus study is “irrelevant to empirically-
based discussions of parenting and sexual orienta-
tion.”38  

 Yet as Dr. Richard Redding notes in his review 
of the controversy surrounding the Regnerus study, 
the methodology used in the study is superior to or 
compares favorably with the methodology of most 
previous lesbigay parenting studies.39 The study used 
a random national sample of data collected by a 
national research firm, ironically the same firm that 
provided data for several studies published by the 
critic who characterized the Regnerus study as “irrel-
evant.”40 The sample is 4 to 15 times larger than most 

 
Analysis, 41 Soc. Sci. Res. 1367 (2012) [Regnerus, “Answering 
Critics”]. 
 37 See Regnerus, Findings from the New Family Structures 
Study, supra n. 36, at 761-64. 
 38 APA Brief at p. 26, n. 48 (quoting G.M. Herek, Evaluating 
the Methodology of Social Science Research on Sexual Orienta-
tion and Parenting: A Tale of Three Studies, 48 U.C. Davis L. 
Rev. 583 (2014)). 
 39 Richard E. Redding, Politicized Science, 50 Soc’y 439, 441 
(2013). 
 40 Id. 
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previous studies and much more representative 
demographically to the lesbigay parenting popula-
tion.41 Dr. Redding concludes that dismissal of the 
study “illustrates how different standards for as-
sessing scientific worth are applied depending upon 
whether a study produces results consistent with the 
scientists’ own political views.”42 

 The Regnerus study obviously implies nothing 
conclusive about the effects of same-sex marriage, 
about which there is too little data from which to 
draw any clear inferences at all. But neither can its 
possible implications be dismissed, especially in light 
of the weaknesses of the earlier research that tended 
to find little or no difference in the outcomes for chil-
dren raised by same-sex couples.43 

 The earlier research was based on severely bi-
ased data. One prominent study, for example, relied 
on a sample recruited entirely at lesbian events, 
in women’s bookstores, and in lesbian newspapers.44 
Others relied on samples as small as 18 or 33 or 44 
cases.45 And most of them relied heavily on reports by 

 
 41 Id. 
 42 Id. at 439. 
 43 For Regnerus’ responses to some attempts to dismiss the 
possible significance of his findings, see Answering Critics, supra 
n. 36. 
 44 See Regnerus, Findings from the New Family Structures 
Study, supra n. 36, at 753 (discussing National Longitudinal 
Lesbian Family Study). 
 45 Id. at 754. 
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parents about their children’s well-being while the 
children were still under their own care.46 This is 
hardly the stuff from which scientifically valid con-
clusions could possibly be drawn. Not surprisingly, a 
detailed re-analysis of 59 studies cited by the Ameri-
can Psychological Association in a 2005 publication 
showed serious flaws in the research, and concluded 
that “strong, generalized assertions, including those 
made by the APA [publication], were not empirically 
warranted.”47 

 The new research cited above, which suggests 
that being raised by homosexual parents may have 
adverse effects on children, is the most scientific of 
the studies now available, but it certainly is not the 
last word on the subject. Its author, Professor Mark 
Regnerus, freely acknowledges that his work is only 
the beginning of a long-term scientific project. He 
has, moreover, specifically cautioned against drawing 
conclusions about causality from his findings, and  
has warned against basing legal decisions on his 

 
 46 Id. at 755. One hardly need be a scientist to recognize 
that parents’ evaluations of their own children are not always 
accurate. 
 47 Loren Marks, Same-Sex Parenting and Children’s Out-
comes: A Closer Examination of the American Psychological As-
sociation’s Brief on Lesbian and Gay Parenting, 41 Soc. Sci. Res. 
735, 748 (2012) (referring to Lesbian and Gay Parenting, a joint 
publication of the American Psychological Association’s Com-
mittee on Lesbian, Gay, and Bisexual Concerns, Committee on 
Children Youth and Family, and Committee on Women in Psy-
chology). 
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preliminary research.48 Amici agree that the outcome 
of this case should not be determined by Professor 
Regnerus’ research, any more than it should be 
affected by the less scientific studies that preceded 
his. But it is now undeniably false to say that all the 
scientific evidence points toward an equivalence of 
outcomes for children raised by homosexual and 
heterosexual parents. 

 The simple fact is that nobody knows, or could 
possibly know, what the effects of legalizing same-sex 
marriage will be. Human well-being is an extraordi-
narily complex phenomenon, which is affected by an 
extremely large and diverse number of causal factors. 
Decades from now, it may be possible for researchers 
using scientific methods to provide meaningful mea-
sures of the effects of same-sex marriage on individu-
als and society. Today it is not. 

 
IV. Inconclusive studies are often used to ar-

gue that controversial policies are scientif-
ically supported. 

 Studies conducted by social and behavioral sci-
entists are frequently cited to support policy decisions 
for which the studies themselves offer little or no 
support. While the results published in academic 
journals typically contain caveats about the data and 
methodology used by the researcher, the studies are 

 
 48 Regnerus, Findings from the New Family Structures 
Study, supra n. 36, at 755, 766. 
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often cited for propositions far beyond what the re-
search can legitimately support. Journalists, activ-
ists, litigants, and interested amici are especially 
prone to such overstatements, but government offi-
cials are not immune and neither are social and be-
havioral scientists themselves. 

 A revealing example is provided by two nearly 
simultaneous commissions that studied the effects 
of popular media on viewers. The National Commis-
sion on the Causes and Prevention of Violence found 
that “[t]he preponderance of available research evi-
dence strongly suggests . . . that violence in television 
programs can and does have adverse effects upon 
audiences – particularly child audiences,” and that 
broadcasters should accept “the burden of proof that 
such programs are not harmful to the public inter-
est.”49 The President’s Commission on Obscenity and 
Pornography found that “extensive empirical investi-
gation . . . provides no evidence that exposure to or 
use of explicit sexual materials plays a significant 
role in the causation of social or individual harms 
such as crime, delinquency, sexual or nonsexual devi-
ancy or severe disturbances.”50 The contrast is ar-
resting, as is the fact that at least one academic 

 
 49 To Establish Justice, To Insure Domestic Tranquility: Fi-
nal Report of the National Commission on the Causes and Pre-
vention of Violence 195, 201-02 (1969). 
 50 The Report of the Commission on Obscenity and Pornog-
raphy 58 (N.Y. Times ed. 1970) (“Obscenity Commission Report”). 
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participated in both commissions and managed to 
provide support for both.51 

 The “no evidence” conclusion of the pornography 
commission should have come as no surprise, given 
the obstacles to obtaining reliable scientific evidence 
that such effects either do or do not exist. Yet the 
commission went on to make recommendations about 
public policies based in significant part on research 
finding “no evidence” of harmful effects.52 

 The violence commission’s Task Force on Mass 
Media and Violence, for its part, relied on research 
that manifestly did not support its conclusions. This 
led a leading social scientist, Harvard’s James Q. 
Wilson, to say: “The blunt truth is there is almost no 
scientific evidence whatsoever to support either the 
Task Force or the Commission . . . unless what one 
means by ‘violent behavior’ is a willingness to engage 
in certain forms of harmless play.”53 Professor Wilson 
went on to lament one feature of the commission’s 
report in particular: “Perhaps the most distressing 
aspect of the entire enterprise is the tone of advocacy 
that pervades some of the chapters written by social 
scientists who seem more interested in finding any 

 
 51 See James Q. Wilson, Violence, Pornography and Social 
Science, 22 Pub. Int. 45, 55 (Winter 1971). 
 52 See Obscenity Commission Report, supra n. 50, at 58 
(“The Commission believes that there is no warrant for contin-
ued governmental interference with the full freedom of adults to 
read, obtain or view whatever [obscene] material they wish.”). 
 53 Wilson, supra n. 51, at 49 (emphasis deleted). 
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data, however badly interpreted, that will support 
their policy conclusions.”54 

 Professor Wilson, we should stress, was a strong 
proponent of modern social science, who believed that 
it can discover evidence that may have implications 
for public policy.55 But “[w]hen social scientists are 
asked to measure consequences in terms of a badly 
conceptualized or hard-to-measure ‘effect’ of one 
among many highly interrelated ‘causes,’ all of which 
operate (if at all) over long periods of time, they tend 
to discover that there is no relationship or at best 
a weak and contingent relationship.”56 Accordingly, 
he did not invoke science to claim that exposure to 
media violence is harmless or that pornography is 
harmful. Rather, his analysis showed that the kind of 
social science relied on by these two commissions 
cannot answer – or even meaningfully contribute to 
answering – the public policy questions they ad-
dressed. The same is true of the research that Peti-
tioners and their amici have urged upon the courts in 
this case. 

 Like Professor Wilson, this Court has frequently 
been skeptical about the findings of social and be-
havioral scientists, especially in the area of human 

 
 54 Id. at 52. 
 55 See, e.g., id. at 58 (“Social science at its best seeks to show 
a relationship among two or more variables that cannot be at-
tributed to chance or to intervening variables.”). 
 56 Id. 
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psychology. This has led to some frustration among 
academics. One commentator, for example, castigated 
the Court at some length for its resistance to using 
the results of psychological research in decisions 
about trial process.57 In the course of his critique, the 
commentator announced without reservation that 
“psychologists agree that eyewitness identification of 
strangers is unreliable,” citing as an authority a 1985 
publication by Professor Gary Wells.58 At the time, 
such a consensus may have existed among research-
ers in this area. Subsequently, however, Wells him-
self, and other researchers as well, have concluded 
that such broad statements are not supportable.59 The 

 
 57 See T. Alexander Tanford, The Limits of a Scientific Juris-
prudence: The Supreme Court and Psychology, 66 Ind. L.J. 137, 
138-50 (1990). 
 58 Id. at 140 & n. 21 (citing Gary L. Wells, The Eyewitness, 
in The Psychology of Evidence and Trial Procedure, S. Kassin & 
L. Wrightsman, eds. (1985)). 
 59 See, e.g., Neil Brewer & Gary L. Wells, The Confidence-
Accuracy Relationship in Eyewitness Identification: Effects of 
Lineup Instructions, Foil Similarity, and Target-Absent Base 
Rates, 12 J. Experimental Psychol. Appl. 11, 27-28 (2006); Neil 
Brewer & Nathan Weber, Eyewitness Confidence and Latency: 
Indices of Memory Processes Not Just Markers of Accuracy, 22 
Appl. Cognit. Psychol. 827 (2008); Siegfried Sporer, et al., Choos-
ing, Confidence, and Accuracy: A Meta-Analysis of the Confi-
dence-Accuracy Relation in Eyewitness Identification Studies, 
118(3) Psych. Bull. 315, 322-24 (1995); Bruce W. Behrman & 
Sherrie L. Davey, Eyewitness Identification in Actual Criminal 
Cases: An Archival Analysis, 25 Law & Hum. Behav. 475, 486-88 
(2001); Peter Juslin, Nils Olsson, & Anders Winman, Calibration 
and Diagnosticity of Confidence in Eyewitness Identification: 
Comments on What Can Be Inferred from the Low Confidence – 

(Continued on following page) 
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Court has been right in refusing to change the law on 
eyewitness identification in response to preliminary 
research by social scientists.60 There is at least as 
much reason not to change the existing law in this 
case. 

 
V. The Court should rely on the law in this 

case for its decision, rather than on specu-
lation and ideology masquerading as sci-
ence. 

 Beginning with the development of “Brandeis 
Briefs” early in the last century, and increasingly in 
recent decades, it is fair to say that this Court has 
been inundated with arguments and evidence from 
social and behavioral scientists. There undoubtedly 
are areas where social science can offer meaningful 
assistance to policymakers and to courts. This Court 
has found guidance, for example, from economics in 
the field of antitrust law and from statistical studies 
in the field of employment discrimination.61 

 
Accuracy Correlation, 22(5) J. Experimental Psych.: Learning, 
Memory, and Cognition 1304, 1313-15 (Sept. 1996); Heather D. 
Flowe, Kristen M. Finklea & Ebbe B. Ebbesen, Limitations 
of Expert Psychology Testimony on Eyewitness Identification, at 
206-09, in Brian L. Cutler, Expert Testimony on the Psychology of 
Eyewitness Identification (2009). 
 60 See, e.g., Perry v. New Hampshire, 132 S. Ct. 716 (2012); 
Watkins v. Sowders, 449 U.S. 341 (1981). 
 61 See, e.g., Continental T.V., Inc. v. GTE Sylvania, Inc., 433 
U.S. 36 (1977) (antitrust); Int’l Brotherhood of Teamsters v. 
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 No such meaningful assistance can possibly be 
drawn from the kind of studies that Petitioners and 
their amici have cited. The research they offer cannot 
possibly confirm that the effects of same-sex marriage 
will be harmless or beneficial. The scientific evidence 
cited to support this change in social policy is mani-
festly inconclusive, and there is no good reason to 
give it any weight at all. The social and behavioral 
scientists who make rosy predictions are using their 
academic credentials to advance a policy they prefer 
for reasons outside their fields of expertise. This case 
can and should be resolved on the basis of existing 
law, which should not be altered in response to advo-
cacy posing as science. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For all the foregoing reasons, and for the rea- 
sons set forth by Respondents, amici urge this Court 
affirm the ruling of the Court of Appeals for the Sixth  
 
  

 
United States, 431 U.S. 324, 339-42 (1977) (employment discrim-
ination). 
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Circuit and allow the states to continue to exer- 
cise their authority regarding the definition of mar-
riage.  
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