






































































phone users have a reasonable expectation of privacy in the signals emitted by cell phones, even 

where the signals are transmitted to a cell-site simulator.33 

C. Suppression is Unwarranted 

Appellant fails to show that the trial court erred in finding that the evidence was not 

subject to suppression because it would have been inevitably discovered by lawful means. In any 

event, the deterrent purposes that underlie the exclusionary rule would not be served by 

suppression here. And, finally, much of the evidence appellant seeks to suppress is not a fruit of 

the allegedly illegal search. 

33 Appellant argues (at 35-36) that "several courts have held that cell phone users have a 
reasonable expectation of privacy in historical and real time CSU collected by their wireless 
carriers." But as the en bane Fourth Circuit noted in Graham, every Circuit that has considered 
the issue has agreed that individuals do not have a reasonable expectation of privacy in historical 
cell-site location information ("CSU"). 2016 WL 3068018, at *1 (citing cases). Moreover, as 
Graham recognized, two of the state cases cited by appellant interpret broader state 
constitutional protections than the Fourth Amendment. Id at *4 n.7; see also Commonwealth v. 
Augustine, 4 N.E.3d 846, 858 (Mass. 2014) (finding "no need to wade into the[] Fourth 
Amendment waters" when the court could rely on article 14 of the Massachusetts Declaration of 
Rights); Stare v. Earls, 70 A.3d 630, 641-42 (N.J. 2013) (explaining that New Jersey does not 
recognize the third-party doctrine). 

Amicus's speculation regarding a cell-site simulator's impact on bystanders and third-parties are 
not ripe for resolution here. First, appellant lacks standing to assert a third-party's Fourth 
Amendment rights. Second, there is no record evidence, much Jess trial court findings, as to 
whether, or to what degree, the MPD simulator communicated with phones other than the target 
phone, much less captured identifying or location information or interfered with the operation of 
those other phones. Moreover, as noted supra, the DOJ policy governing the use of cell-site 
simulators addresses such concerns. 
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1. The Evidence Would Have Been Inevitably 
Discovered. 

a. Applicable Legal Principles 

The inevitable-discovery doctrine provides that evidence is admissible where it inevitably 

would have been discovered by lawful means had the police error or misconduct not occurred. 

Hicks v. United States, 730 A.2d 657, 659 (D.C. 1999); see also Nix v. Williams, 467 U.S. 431, 

443-44 (1984); Pinkney v. United States, 851 A.2d 479, 495 (D.C. 2004). The government must 

establish by a preponderance of the evidence that the evidence ultimately or inevitably would 

have been discovered by lawful means. Hicks, 730 A.2d at 659. The inevitable discovery 

doctrine seeks to put police in the same position as if no error had occurred. See Nix, 467 U.S. at 

443 n.4 ("The purpose of the inevitable discovery rule is to block setting aside convictions that 

would have been obtained without police misconduct."). 

To satisfy the inevitable-discovery doctrine, "the lawful process which would have ended 

in the inevitable discovery (must] have been commenced before the constitutionally invalid 

seizure." Douglas-Bey l'. Uni led States, 490 A.2d 1I37, I 139 n.6 (D.C. I 985). "[T]here must 

also be the 'requisite actuality' that the discovery would have ultimately been made by lawful 

means." Hick\-, 730 A.2d at 659 (quoting Hilliard v. United States, 638 A.2d 698, 707 (D.C. 

1994)); see also United States v. Johnson, 777 F.3d 1270, 1274 (I Ith Cir. 2015) (requiring a 

"reasonable probability that the evidence in question would have been discovered by lawful 

means" (citation omitted)). 

The trial court's factual findings regarding the application of the inevitable-discovery 

doctrine are reviewed in the light most favorable to the prevailing party, here the government, 

and only for clear error. Robinson, 76 A.3d at 335; see also Nix, 467 U.S. at 438, 449-50 (relying 

on trial court's factual finding that search party inevitably would have found body of murdered 
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girl in essentially the same condition as it was actually found); Uni!ed Slates v. Gale, 952 F.2d 

1412, 1414, 1416 (D.C. Cir. 1992) (relying on trial court's factual finding that evidence 

recovered as a result of illegal interrogation would inevitably have been discovered in a search 

incident to arrest). 

b. Discussion 

Even assuming that MPD used the cell-site simulator to locate appellant's phone, and that 

this violated the Fourth Amendment, the police inevitably would have located appellant and the 

evidence in his car by using the simulator to locate Ms. Shipp's stolen Sprint phone. 

Appellant does not contest (at 3 n.1) that the officers used lawfully obtained information 

to ascertain the general area where they ultimately found appellant. Ms. Shipp and Ms. Hawkins­

Ross provided their phone number to the police, who obtained appellant's AT&T phone number 

from their call records ( 10/17 /l 4 Tr. l 0-12). MPD then requested location information for Ms. 

Shipp's Sprint phone, Ms. Hawkins-Ross's Sprint and Verizon phones, and appellant's AT&T 

phone (id. at 16-22). MPD received location information from Sprint for Ms. Shipp' s phone and 

from AT&T for appellant's phone, which showed that those two phones appeared to be moving 

together (id. at 27). That location information led the officers to Minnesota Avenue and Benning 

Road (id at 29, 90). Upon arriving there, officers used the simulator to more precisely locate one 

of the phones (id. at 42). Assuming arguendo that MPD unlawfully used the simulator on 

appellant's phone, the preponderance of the evidence shows that MPD inevitably would have 

located appellant by using the simulator on Ms. Shipp's Sprint phone. 

First, MPD had started "the lawful process which would have ended in the inevitable 

discovery" before using the cell-site simulator on appellant's phone. Douglas-Bey, 490 A.2d at 

1139 n.6. Officers had requested and were receiving location information for Ms. Shipp's stolen 
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Sprint phone and were using this information to locate appellant (10117/14 Tr. 26-27, 29). 

Specifically, officers had mapped the locations of Ms. Shipp's stolen Sprint phone and 

appellant's AT&T phone and had determined that the phones were traveling together and were in 

the general vicinity of Minnesota Avenue and Benning Road (id. at 27, 29, 39). Officers had also 

requested and obtained the MSID for Ms. Shipp's stolen Sprint phone, which is the number that 

is needed to program the cell-site simulator to search for that phone (id. at 44, 121 ). Thus, MPO 

had begun the process necessary to locate her phone with the cell-cite simulator. This is 

sufficient to satisfy this Court's requirement that the lawful process that would have ended in the 

inevitable discovery had been commenced before the allegedly illegal policy activity. 

Contrary to appellanCs argument (at 39-40), this Court's decisions require only that the 

police would have discovered the challenged evidence through a sequence of events already 

underway, not that the officers must have begun using the cell-site simulator on Ms. Shipp's 

stolen Sprint phone, for the inevitable-discovery doctrine to apply. In Hicks, this Court applied 

the inevitable-discovery doctrine where a shotgun was recovered from the defendant's car during 

an illegal search of the car. 730 A.2d at 659, 661-62. After the shotgun was recovered, officers 

arrested the defendant and held him at the scene of the stop to conduct a show-up identification 

with the victim, who had described a similar station wagon as being involved in the robbery. Id. 

at 658, 661. The victim identified the defendant after the illegal search. Id. at 658. This Court 

held that the identification would have led to the defendant's arrest, and the car would then have 

been searched incident to that arrest. Id. at 658, 662. Accordingly, this Court held that the 

shotgun inevitably would have been discovered even though the identification, which established 

the legal basis to arrest the defendant and search the car, had not yet occurred when the shotgun 

was found. Id at 661-62. 
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Similarly, in Pinkney, this Court concluded that evidence inevitably would have been 

discovered even assuming officers had illegally frisked the defendant because, after the frisk, an 

eyewitness was brought to the scene and identified the defendant. 851 A.2d at 495. This Court 

concluded that the "identification, coupled with appellant's proximity to and flight from the 

crime scene, established probable cause to arrest, and the [evidence] would have been inevitably 

discovered in the course of a search incident to such an arrest." Id. Again, the inevitable­

discovery doctrine applied even though the identification and arrest had not yet taken place at the 

time of the frisk. Id. 

Thus, the inevitable-discovery doctrine does not require that officers have already started 

the lawful search that would have led to the discovery of the contested evidence. Accordingly, 

here, MPD need not have already started searching for Ms. Shipp's stolen Sprint phone using the 

cell-site simulator as long as they had begun the lawful process that would have ended in the 

inevitable discovery of the contested evidence. The record shows that MPD did precisely that in 

requesting location information for Ms. Shipp's stolen Sprint phone, tracking the location of that 

phone, and obtaining the MSID needed to locate that phone using the cell-site simulator. 

Second, the evidence established the "requisite actuality" that MPD would have located 

appellant by using the cell-site simulator on Ms. Shipp's stolen Sprint phone. Hicks, 730 A.2d at 

659. To locate a phone using a cell-site simulator, the phone must be powered on, the simulator 

must be sufficiently close to the phone. and the simulator must be programmed to search for the 

specific phone (10/17114 Tr. 89-90; 97-101). Ms. Shipp's stolen phone was powered on and 

communicating with Sprint cell towers during the relevant time period (id at 27, 29, 30, 33, 39, 
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41, 95-96; see also 10129114 Tr. 232-41; App. E, Ex. 1 ).34 Using the location information 

provided by Sprint and AT&T, officers determined that the Sprint phone and appellant's AT&T 

phone were traveling together and were both in the same area around Minnesota A venue and 

Benning Road (10/17/14 Tr. 26-27, 39, 41, 95-96). Indeed, the phones were ultimately found 

together in appellant's car (10/24/14 Tr. 21, 26-29). Thus, given that the simulator was close 

enough to locate one of the phones, it inevitably was close enough to locate the other. And 

finally, MPD had requested and obtained the MSID number for Ms. Shipp's Sprint phone 

(10/17/14 Tr. 121). Accordingly, the trial court did not err in finding that the officers "would 

have eventually gotten to the exact same place because the phones were together" (10/29/14 Tr. 

309-10). 

Appellant fails to show that the trial court's factual findings that the police would have 

inevitably discov~red the evidence are clearly erroneous. Robinson, 76 A.3d at 335. Appellant 

faults (at 40) the government for failing to present testimony about the success rate of simulators 

generally and with particular phone models or networks. But Sergeant Perkins's testimony 

established that the simulator would have successfully located the Sprint phone. 

First, Sergeant Perkins testified that the simulator receives cell phone signals and 

determine the direction and distance to the phone as long as the phone is powered on and nearby 

34 As Officer Perkins explained, "phones are always talking back and forth with the tower" and 
the "phone is always transmitting and receiving data to and from the cell phone tower" (10/17 /14 
Tr. 97, 100). 

The records for Ms. Shipp's Sprint phone show that it was powered on and communicated with 
Sprint cell towers six times between l 0:3 7 a.m. and 11 :27 a.m. (App. E, Ex. l ). During this time 
frame, one entry at 11: 19 a.m. indicates that Sprint was unable to locate Ms. Shipp ·s phone (id.). 
But the phone successfully communicated with a Sprint cell tower one minute later (id.). 
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(10/17/14 Tr. 89, 97-100). As the trial court recognized, there is no suggestion in the record that 

a simulator would fail to locate a cell phone in these circumstances (see 10129114 Tr. 307-08). 

Second, Sergeant Perkins testified that the simulator requires the cell phone's unique 

identification number, such as an MIN or MSID for Verizon, Cricket, and Sprint phones, or an 

IMSI for T-Mobile or Verizon phones (10/17/14 Tr. 97). Thus, the simulator can locate phones 

on many different cell phone networks, including Sprint. Moreover, there is no suggestion in the 

record that the simulator would not work on particular models of cell phones. Indeed, as the trial 

court recognized, "it's the same technology" (10/29/14 Tr. 310). Accordingly, there was 

sufficient information in the record for the trial court to conclude that the officers would have 

discovered the challenged evidence had they used the simulator on the complainant's Sprint 

phone. 

Finally, the single failed communication between the Sprint cell tower and Ms. Shipp's 

Sprint phone does not suggest that the simulator. would not have worked on that phone. The 

Sprint phone records indicate a location server error at 11:19 a.m. (10117/14 Tr. 43; App. E, Ex. 

I at l ). But the Sprint phone records also indicate 11 successful communications with the cell 

tower between 9: 19 a.m. and 11: 19 a.m. and 6 successful communications with the cell tower 

between 11: 19 a.m. and 12:42 p.m. (App. E, Ex. l at l ). And appellant's expert, Ben Levitan, 

listed several reasons that a cell tower might fail to communicate with a cell phone and testified 

that communications between a cell tower and a cell phone only work 95% of the time, so a 

communication error could be caused by a temporary failure of the cell tower system (10/29114 

Tr. 237). Thus, the trial court rejected appellant's suggestion that the officers might have 
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switched to using the cell-site simulator on appellant's phone because it was not working on the 

stolen Sprint phone (id. at 300-0 I). 35 

2. Application of the Exclusionary Rule is Not 
Warranted Here 

a. Applicable Legal Principles 

The Supreme Court has emphasized that the exclusion of evidence "has always been our 

last resort, not our first impulse." Herring v. United States, 555 U.S. 134, 140 (2009) (quoting 

Hudwn v. Michigan, 547 U.S. 586, 591 (2006)). "[T]he Fourth Amendment contains no 

provision expressly precluding the use of evidence obtained in violation of its commands," 

Arizona v. Evans, 514 U.S. I, I 0 (1995), and it "has never been interpreted to proscribe the 

introduction of illegally seized evidence in all proceedings or against all persons," United Sia/es 

v. Leon, 468 U.S. 897, 906 (1984) (internal quotation marks and citation omitted). Rather, the 

exc1usionary rule "is a judicially created remedy" that is designed to deter police misconduct. 

Illinois v. Krull, 480 U.S. 340, 347 (1987); see also Leon, 468 U.S. at 916. "[T]he rule's 

operation [is limited] to situations in which this purpose is 'thought most efficaciously served"'; 

therefore, "[w]here suppression fails to yield 'appreciable deterrence,' exclusion is 'clearly 

unwarranted.'.' Davis v. United States, 564 U.S. 229, 237 (2011) (quoting United States v. 

Calandra, 414 U.S. 33 8, 348 ( 1974)). 

35 If this Court determines that there is insufficient infonnation in the present record to determine 
whether inevitable discovery should apply, this Court should remand for the trial court to make 
factual findings regarding the capabilities of the cell-site simulator used to locate appellant. See 
Mc Ferguson v. United States, 770 A.2d 66, 76 (O.C. 200 I) (remanding for the trial court to 
make factual findings regarding whether the officer would have arrested and searched the 
defendant on the basis of the officer's identification alone without infonnation obtained through 
an illegal search). 
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·'[E]vidcnce obtained from a search should be suppressed only if it can be said that the 

law enforcement officer had knowledge, or properly may be charged with knowledge, that the 

search was unconstitutional under the Fourth Amendment." Leon, 468 U.S. at 919 (internal 

quotation marks and citation omitted). In other words, "[t]o trigger the exclusionary rule, police 

conduct must be sufficiently deliberate that exclusion can meaningfully deter it, and sufficiently 

culpable that such deterrence is worth the price paid by the judicial system." Herring, 555 U.S. at 

144. Thus, "an assessment of the flagrancy of the police misconduct constitutes an important step 

in the calculus of applying the exclusionary rule," and, where police conduct is merely negligent 

but not reckless or deliberately in violation of a defendant's constitutional rights, "the error is not 

enough by itself to require the extreme sanction of exclusion." Id at 143 (internal quotation 

marks and citation omitted); see also Davis, 564 U.S. at 238 (''when the police act with an 

objectively reasonable good-faith belief that their conduct is lawful, or when their conduct 

involves only simple, isolated negligence, the deterrence rationale loses much of its force, and 

exclusion cannot pay its way") (citations omitted). 

b. Discussion 

Here, application of the exclusionary rule would not meaningfully deter police 

misconduct. Instead, the police conduct here is not the type of "flagrant" abuse for which the 

exclusionary rule was designed. Herring, 555 U.S. at 143-44. Officers were responding to two 

reports of armed sexual assaults that had occurred within days of each other. Indeed, as Officer 

Perkins acknowledged, at the time he mistakenly believed that three separate armed sexual 

assaults had occurred in the previous 24-hour period (10/17/14 Tr. 10, 15-16). Immediately after 

the second assault, police began gathering phone records. Once officers received information 

from the cell-phone providers that confirmed that some, but not all. of the phones were still 
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powered on and able to be located, they believed that exigent circumstances existed. The phones 

were a viable link to appellant, but officers were concerned that that link might be fleeting. Any 

Fourth Amendment violation was at most negligent, and thus were not of the nature to warrant 

exclusion of evidence. See Davis, 564 U.S. at 238 (deterrent value of exclusionary rule not 

strong absent "deliberate," "reckless," or '"grossly negligent" disregard for Fourth Amendment 

rights); cf Heien v. North Carolina, 135 S. Ct. 530, 536 (2014) (objectively reasonable mistakes, 

whether of fact or law, do not violate the Fourth Amendment; noting that "[t]o be reasonable is 

not to be perfect, and so the Fourth Amendment allows for some mistakes on the part of 

government officials"). Indeed, at the time of this incident, no court had held that using a 

simulator to locate a phone violates the Fourth Amendment. 

Moreover, after the police believed that the exigency had abated, they properly obtained 

warrants to search appellant's car and the phones recovered from it (App. H, I, J). Similarly, 

appellant's buccal swab was obtained pursuant to a court order issued after a finding of probable 

cause ( 10/21113 Tr. 11 7-18). Indeed, where the warrant is based upon evidence obtained as a 

result of a Fourth Amendment violation, courts have sought to "reconcile the good-faith 

exception established in Leon .. . with the fruit of the poisonous tree doctrine[.]" United States v. 

McClain, 444 F.3d 556. 565-66 (6th Cir. 2006) (citing cases reflecting a split in the Federal 

Circuits); see also United Stales v. Massi, 761 F.3d 512, 528 (5th Cir. 2014) (adopting McClain). 

Courts have declined to apply the exclusionary rule where the circumstances surrounding the 

Fourth Amendment violation were "close enough to the line of validity to make the officer's 

belief in the validity of the warrant objectively reasonable." McClain, 444 F.3d at 566 (citing 

United States v. White, 890 F.2d 1413, 1419 (8th Cir. 1989); United States v. Thomas, 757 F.2d 

13 59, 1368 (2nd Cir. 1985)); see also Massi. 761 F .3d at 528; but see United States v. McGough, 
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412 F.3d 1232, 1239-40 (I Ith Cir. 2005); United States v. Wanless, 882 F.2d 1459, 1466-67 (9th 

Cir. 1989).36 Here, the officers' belief in the validity of the warrants and court order was 

reasonable. 

The likelihood of deterring misconduct is further diminished by the governmenrs actions 

since this incident occurred. As appellant (at 35) and amicus (at 3, 5, 7, 10) note, the Department 

of Justice C'DOJ") issued policy guidance on the use of cell-site simulator technology on 

September 3, 2015. See Dep't of Justice Policy Guidance: Use of Cell-Site Simulator 

Technology (Sept. 3, 2015), available at https://www.justice.gov/opa/file/767321 /download (last 

visited Aug. 7, 2016). The September 3, 2015, DOJ policy requires that covered law enforcement 

agencies obtain a search warrant supported by probable cause before using a cell-site simulator 

unless exigent or exceptional circumstances, as defined in the policy, exist. Since the issuance of 

the DOJ policy, MPD has obtained a number of search warrants specifically authorizing the use 

of cell-site simulators. Cf Blair v. United Stales, I 14 A.3d 960, 970-76 (D.C. 2015} (finding that 

application of exclusionary rule would not have a significant deterrent effect in part because a 

subsequent change in the Jaw made the acts unlikely to reoccur).37 

36 The government has previously asked this Court to apply McClain in Smith v. United States, 
I 11 A.3d 1 (D.C. 2014), in which this Court found that the issuance of an arrest warrant based on 
illegally obtained evidence did not "purge the taint" of the initial illegality. This Court then 
rejected the government's argument in Evans v. United Stales, 122 A.3d 876 (D.C. 2015), 
finding that it was "foreclosed by our decision in Smith." Id. at 885. Smith, however, has since 
been vacated in light of the Supreme Court's contrary holding in Heien; thus, the basis for Evans 
has been undermined. 

37 The DOJ policy also requires deletion of data in order to protect individuals' privacy interests, 
which further limits the need for deterrence here. Cf M01yland v. King, 133 S. Ct. 1958, 1989-90 
(2013) (noting that "'statutory protections that guard against further invasion of privacy" are 
relevant to assessing whether collection of DNA is a "significant invasion of privacy that [is] 
impennissible under the Fourth Amendment"). 
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3. Much of the Evidence is Not a Fruit of the 
Search. 

Appellant identifies (at 40-50) as the fruit of the poisonous tree: (1) appellant's knife and 

statement to police; (2) the phones recovered from Ms. Williams's purse; (3) the other evidence 

recovered from appellant's car; (4) the extraction reports from the recovered phones; (5) the 

entirety of Ms. Williams's testimony; (6) Ms. Hawkins-Ross's out-of-court identification of 

appellant; and (7) appellant's DNA profile and the photograph of his groin. 

As an initial matter, given its finding of inevitable discovery, the trial court did not reach 

the question of what evidence was a fruit of the alleged illegal search. Accordingly, if this Court 

holds that the search was unlawful and that the exclusionary rule applies, this Court should 

remand the case for the trial court to hold hearings, make factual findings of fact, and reach legal 

conclusions on the application of the fruit-of-the-poisonous-tree doctrine.38 See, e.g., In re T.l.l., 

729 A.2d 334, 344 (D.C. 1999) (reversing trial court's denial of motion to suppress show-up 

identification and "leav[ing] to the trial judge on remand, at least in the first instance, the 

38 At such a hearing, the government would seek to admit, inter a/ia, evidence that independent 
of any evidence recovered from the use of the simulator, the government received an unsolicited 
offender hit from the FBl's Combined DNA Index System ("CODIS") indicating that a sample 
obtained from appellant in connection with his prior Maryland conviction matches the crime 
scene sample obtained in this case. The CODIS hit would have provided independent grounds to 
obtain a buccal swab and would have provided independent evidence of appellant's identity that 
would have led investigators to Ms. Williams. 

The government would also seek to admit evidence establishing that Ms. Williams's testimony is 
also admissible under the theories of inevitable discovery and independent source. Here, the 
police possessed sufficient evidence both prior to and independent of the use of the cell-site 
simulator which would have been investigated and inevitably identified Ms. Williams as a 
witness. For example, the government obtained A TM video of Ms. Williams celebrating after 
withdrawing over $100 from Ms. Hawkins-Ross's bank account using her stolen Bank of 
America card shortly after appellant sexually assaulted and robbed Ms. Hawkins-Ross (1114/14 
Tr. 409-13). The government also had appellant's call records reflecting calls to and from Ms. 
Williams around this time (10117/ 14 Tr. 86; 111411 4 Tr. 398-400). 
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question whether" the in-court identification should also be suppressed as a fruit of the poisonous 

tree); Martin v. United States, 567 A.2d 896, 906 (D.C. 1989) (declining lo decide whether 

confession should be suppressed as a fruit of illegal arrest because the question "was not 

presented to the trial court" and permitting the government to "attempt to show that the 

confession was not the fruit of the illegal arrest" on remand); Smith v. United States, 335 F.2d 

270, 275, 277 (D.C. Cir. 1964) (remanding for trial court to detennine whether officers' 

testimony should be suppressed as fruit of the poisonous tree). 39 If this Court nonetheless reaches 

the question of what evidence should be suppressed as a fruit of the alleged illegal search, the 

government agrees that some, but not all, of the challenged evidence is a fruit of the alleged 

poisonous tree. 

a. Appellant's Statement is Not a Fruit. 

Certain routine administrative procedures, such as getting a defendant's name and 

address, are incidental events accompanying an arrest and are necessary for orderly law 

enforcement. Uniled States v. Olivares-Range/, 458 F.3d 1104, 1113 (10th Cir. 2006) (citing 6 

Wayne R. Lafave, Search and Seizure. § 1 l.4(g) (4th ed. 2004)); c.f (Elton) Jones v. United 

States, 779 A.2d 277, 283-84 (D.C. 2001) (en bane) (recognizing "routine booking exception" to 

Miranda rule). It would make little sense to suppress evidence obtained merely as part of a 

routine booking procedure given the purpose of the exclusionary rule. Id. ; see also Krull, 480 

U.S. at 347 (the exclusionary rule is designed to deter police misconduct). 

39 Although appellant sought generally to suppress all tangible evidence and statements obtained 
from appellant as fruits of the poisonous tree, neither party made specific arguments regarding 
the application of the fruit-of-the-poisonous-tree doctrine (R. 24, 35, 49, App. C). 
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Here, appellant gave Ms. Hawkins-Ross's address in response to Detective Griffin's 

request for "biographical'' information (10/24/14 Tr. 19-21, 67). This request was not designed to 

elicit incriminating evidence, but was simply a routine police procedure. Accordingly, 

appellant's statement is not a fruit of the unlawful search and exclusion is not warranted. 

b. Appellant Lacks Standing to Challenge 
the Search of Ms. Williams's Purse, and 
Ms. Williams's Consent Purged Any 
Taint. 

Appellant does not have a reasonable expectation of privacy in the contents of Ms. 

Williarns's purse, and thus lacks standing to seek to suppress the stolen phones recovered from 

her purse. Rakas, 439 U.S. at 143 (defendant has standing to seek suppression of evidence only if 

he "has had his own Fourth Amendment rights infringed by the search and seizure which he 

seeks to challenge"). This is arguably so even if the phones recovered from the purse are 

characterized as a fruit of the alleged illegal search. See United States v. Bowley, 435 F.3d 426, 

430-31 (3d Cir. 2006) (declining to suppress immigration file as a fruit of defendant's unlawful 

arrest because "an alien has no reasonable expectation of privacy in [the] file"); United States v. 

Pineda-Chinchilla, 712 F.2d 942, 943-44 (5th Cir. 1983) (same); but see Olivares-Range/, 458 

F.3d at 1117. 

Jn any event, the evidence obtained from Ms. Williams's purse was obtained through 

"means sufficiently distinguishable to be purged of the primary taint." Wong Sun v. United 

States, 371 U.S. 471, 488 (1973). Here, Ms. Williams gave the officers consent to search her 

purse after they heard phones ringing inside her purse, which broke the causal connection 

between the illegal search and the evidence from Ms. Williams's purse. 
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In Brown v. Illinois, 422 U. S. 590, 602 (1975). the Supreme Court identified three 

factors for detennining attenuation: (1) "[tJhc temporal proximity" of the illegality and the 

acquisition of the evidence, (2) "the presence of intervening circumstances," and (3) "the 

purpose and flagrancy of the official misconduct." Id. at 603-604; see also Florida v. Royer, 460 

U.S. 491, 501 (1983); In re J.F., 19 A.3d 304 (D.C. 2011). Ultimately, the question is not 

whether the evidence "would not have come to light but for the illegal actions of the police," but 

rather whether the evidence came from the "exploitation of th[e] illegality or instead by means 

sufficiently distinguishable to be purged of the primary taint." Wong Sun, 371 U.S. at 488; see 

also Utah v. Strie.ff 136 S. Ct. 2056, 2061 (2016) (attenuation doctrine, an exception to the 

exclusionary rule, applies where "the connection between unconstitutional police conduct and 

the evidence is remote or has been interrupted by some intervening circumstance, so that the 

interest protected by the constitutional guarantee that has been violated would not be served by 

suppression of the evidence obtained") (internal quotation and citation omitted). 

Here, applying Brown, the record reveals that Ms. Williams's consent was "sufficiently 

an act of free will to purge the primary taint" of the alleged unlawful use of the cell-site 

simulator to locate appellant's phone. As an initial matter, Ms. Williams's consent was 

voluntarily given. At the time she consented to the search of her purse, Ms. Williams had been 

informed that she was not under arrest and was sitting in the police vehicle with her purse and a 

bag of chips to avoid the rain (10124/14 Tr. 22-23). Detective Griffin then explained that he 

believed that there may be evidence in her purse; requested her consent to search her purse; and 

informed her that if she did not wish to consent to the search of her purse. he would seek a 

warrant to search it (id. at 23-25). Ms. Williams's then signed a written consent to search form 
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that also infonned her that she had the right to refuse to consent to the search (R. 11; R. 36 at 

7).40 

Although the use of the simulator and the police encounter with Ms. Williams was 

relatively close in time, the temporal proximity of the two events is not dispositive. See United 

States v. Parker. 469 F.Jd 1074, 1077 (7th Cir. 2006); United States v. Seidman, 156 FJd 542, 

549 (4th Cir. 1998); lf Strief/, 136 S. Ct. at 2062 (declining to apply exclusionary rule despite 

temporal proximity). Moreover, unlike in Jn re JF., the consent was not obtained from Ms. 

Williams "contemporaneously with the illegal seizure" or search. 19 A.3d at 311-12. 

Rather, the presence of intervening circumstances ensured that Ms. Williams's consent 

was not obtained by exploiting the initial illegality. Officers sought and received consent to 

search Ms. Williams's purse only after she informed them that it was appellant's phone that they 

could hear ringing from inside her purse, and after she signed the written consent form ( 10/24/ 14 

Tr. 23; R. 11; R. 36 at 7). Thus, there were intervening circumstances sufficient to break the 

causal chain between the alleged Fourth Amendment violation and Ms. Williams's subsequent 

consent. See United States v. Peny, 437 F.3d 782, 786 (8th Cir. 2006) (earlier illegal search did 

not .. contaminate" later consent where officer who requested defendant's consent advised 

defendant he had the right to refuse consent to search; "[s]uch an intervening circumstance .. . 

indicat[es] that the [officer] was not attempting to exploit an illegal situation"); United States v. 

Kelley, 981 F.2d 1464, 1470 (5th Cir. 1993) (voluntary consent validated search even if it was 

preceded by unreasonable detention in violation of the Fourth Amendment, where absence of any 

40 The voluntariness of a consensual search depends on the totality of the circumstances 
surrounding the search. Schneckloth v. B11stamonte, 412 U.S. 218, 226, 248-49 (1973). Contrary 
to appellant's suggestion (at 4 3 ), where "a person consents to a search after officers state that 
they will attempt to obtain a warrant if the person does not consent, the consent is not necessarily 
coerced." United States v. Larson, 978 F.2d 1021 , 1024 (8th Cir. 1992). 
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coercive tactics by police and the fact that the defendant was infonned of the right to refuse lo 

permit the search constituted "sut11cient intervening circumstances to purge the taint of illegality 

from any unreasonable detention"); State v. lane, 726 N. W.2d 371, 385 (Iowa 2007) ("A more 

widely recognized intervening circumstance is whether the police notified the person of his or 

her right to refuse consent."); State v. Hight, 781A.2dJ1, 15 (N. H. 2001) (same). 

With respect to the third factor, the flagrancy and offensiveness of the officers' alleged 

misconduct in this case comes nowhere close to that of other cases where evidence has been held 

inadmissible on Fourth Amendment grounds. In Wong Sun, for example, six or seven officers 

went to the business of James Toy, a man alleged to have sold heroin, broke open his door, went 

into his bedroom, and almost immediately handcuffed and arrested him. 371 U. S. at 474. 

Similarly, in Brown, police officers broke into Brown's apartment and conducted a warrantless 

search without probable cause. 422 U. S. at 592. As Brown was returning to his apartment, a 

police officer pointed a revolver at him and told him he was under arrest. Id. Officers then held 

Brown at gunpoint and searched him. Id. at 593. Here, Officer Perkins believed that exigent 

circumstances justified the warrantless use of the cell-site simulator and any misconduct was 

neither "purpose[ful)" nor "flagran[t]," see Brown, 422 U. S. at 603-604; see also Strief!, 136 S. 

Ct. at 2063 (exclusion appropriate "only when the police misconduct is most in need of 

deterrence - that is, when it is purposeflll or flagrant"; noting that although officer "should have 

asked Strieff whether he would speak with him, instead of demanding that Strieff do so." 

exclusion was unwarranted, because oflicer "was at most negligent"). Moreover, the simulator 

was not used for the "purpose" of locating evidence from Ms. Williams's purse. Rather, officers 

requested consent to search Ms. Williams's purse only after hearing appellant's phone ringing 

from inside it. 
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The third-party consent cases cited by appellant (at 42-43) are readily distinguishable. In 

United States v. Maez, 872 F.2d 1444 (10th Cir. 1989), the consent was obtained from the 

defendant's mother, who "was crying and upset" after seeing "her fifteen year old son walking 

across the street with his hands in the air" and who was "holding her two month old baby .. . 

throughout the signing of all three consent forms." Id. at 1455. Similarly, in United Stales v. 

Oaxaca, 233 F.3d 1154 (9th Cir. 2000), the defendant's sister gave consent "mere moments after 

running to the garage, where she saw several armed EA agents and her brother on his knees, 

already under arrest" and there was evidence that she was "freaking out" at the time. Id. at 1158. 

Here, Ms. Williams consented while eating a bag of chips and after being advised that she was 

not under arrest ( l 0/24/14 Tr. 22-25). Indeed, Ms. Williams had no knowledge of the alleged 

illegal use of the cell-site simulator at the time she provided consent. Thus, this case differs 

significantly from Brown, where the "impropriety of the arrest was obvious" and "[t]he manner 

in which Brown's arrest was effected gives the appearance of having been calculated to cause 

surprise, fright, and confusion." 422 U.S. at 605.41 

c. Ms. Williams's Testimony Should Not be 
Excluded. 

Appellant's claim (at 45-46) that all of Ms. Williams's testimony should be suppressed is 

without merit, as there was sufficient attenuation between the search and Ms. Williams's 

testimony to dissipate any taint and the record contains ample evidence that the government 

would have inevitably discovered Ms. Williams through independent sources. 

41 If this Court were to find that any of the phones recovered from Ms. Williams's purse or 
appellant's car should be suppressed, the government does not challenge appellant's argument 
(at 44) that the extraction reports related to those phones should also be suppressed. However, 
other information related to the phones, such as call detail records and location information 
obtained from the provider~ are not subject to exclusion. 
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The Supreme Court has held that ·'the exclusionary rule should be invoked with much 

greater reluctance where the claim is based on a causal relationship between a constitutional 

violation and the discovery of a lay witness than when a similar claim is advanced to support the 

suppression of an inanimate object." United States v. Ceccolini, 435 U.S. 268, 280 (1978). 

Several factors are relevant in assessing attenuation: ( l) whether the testimony is a product of 

free will; (2) the role played by the illegally seized evidence in gaining the witness' s 

cooperation; (3) the temporal proximity between an unlawful search, the government's initial 

contact with the witness, and the witness's testimony; and (4) the purpose of the unlawful police 

conduct and whether suppression of the testimony would likely deter future misconduct. Id. at 

279-80; Oliver v. United States, 656 A.2d 1159, 1172 (D.C. 1995); United States v. Hooton, 662 

F.2d 628, 632 (9th Cir. I 98 l ); United Stares v. Leonardi, 623 F.2d 746, 752 (2d Cir. I 980). 

Here, Ms. Williams did not refuse to speak to the police altogether before receiving 

immunity (11/4/14 Tr. 420-29). Initially, she was not forthcoming about her knowledge and use 

of the stolen items (id. at 420-23). Once the government sought and received a court order 

granting her immunity, Ms. Williams testified before the grand jury and ultimately at trial (id. at 

428-29). Although the grant of immunity likely influenced her decision to testify, Ms. Williams's 

decision was not coerced. 

Second, although Ms. Williams was confronted with the fact that stolen phones and other 

items were recovered from her purse and from the car, she was not initially forthcoming after 

being confronted with the allegedly tainted evidence recovered from appellant's car (11/4/14 Tr. 
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420-23).42 Indeed, a key piece of evidence that Ms. Williams was confronted with - the ATM 

video showing her using a stolen bank card -· was obtained independently of the simulator (id. 

at 409-13 ). Ms. Williams's testimony was not procured until she was represented by an attorney 

the government obtained court-ordered immunity (id. at 428-29). Thus, any illegally obtained 

evidence ultimately did not play a great role in obtaining Ms. Williams's testimony. See 

generally Leonardi, 623 F.2d at 746 (witness's cooperation obtained independently of illegal 

search when (1) witness admitted there was substantial evidence against him apart from fruit of 

illegal search; (2) witness's decision to testify resulted from subsequent plea agreement, not from 

initial admissions he made after being confronted with tainted evidence; and (3) witness's 

identity was known prior to illegal seizure); People v. Bell, 434 N.E.2d 35 (Ill. App. 1982) 

(attenuation when witness accompanied by lawyer during questioning by police and spoke 

voluntarily); State v. Anderson, 296 N. W.2d 440 (Neb. 1980) (attenuation found when witness's 

existence known to authorities prior to illegal wiretap and witness testified voluntarily in 

exchange for immunity). 

Third, as discussed supra, although the police spoke with Ms. Williams shortly after 

locating appellant with the aid of the simulator, there were significant lapses of time between this 

initial conversation and Ms. Williams's grand jury and trial testimony (1114/14 Tr. 420-27). 

Fourth, there is no evidence suggesting that MPD's use of the simulator was motivated 

by a desire to find Ms. Williams. C..Y Silver v. United States, 73 A.3d 1022, 1027-28 (0.C. 2013) 

(exclusion of illegally seized drugs unwarranted as to subsequently-arising obstruction of justice 

charge, because no one ·'could reasonably conclude that the officers conducted the unlawful 

42 As discussed supra, the phones recovered from Ms. Williams's purse were not illegally seized. 
Accordingly, any use of these phones in questioning Ms. Williams does not implicate the second 
Ceccolini factor. 
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search with the expectation that Silver would subsequently attempt to persuade another to 'take 

the charge' for him"; "any incremental deterrent effect that might be achieved" by such 

exclusion "is speculative at best" (internal quotation marks, citation, and alteration omitted)). 

Thus, suppression of Ms. Williams's testimony would be costly to society and would not 

advance the exclusionary rule's purpose of deterring police misconduct.43 

D. Harmlessness. 

Any error in failing to exclude certain evidence would be harmless beyond a reasonable 

doubt if the remaining evidence proved appellant's identity beyond a reasonable doubt and 

defeated a consent defense. Chapman v. Calffornia, 386 U.S. I 8, 24 (1967). Here, to the extent 

that this Court finds the exclusionary rule inapplicable to appellant's DNA profile and (1) the 

phones recovered pursuant to a search warrant from the vehicle, (2) the phones recovered from 

Ms. Williams's purse after she provided consent to search her purse, or (3) Ms. Williams's 

testimony is not warranted, any error in failing to suppress the other challenged evidence was 

harmless. 

The DNA evidence overwhelmingly proved appellant's identity and that Ms. Hawkins-

Ross performed oral sex on appellant. The phone records and striking similarities between the 

victims' accounts provide additional strong evidence that appellant committed both armed sexual 

43 Given its limited probative value. we do not challenge appellant's claim (at 47-48) that Ms. 
Hawkins-Ross's identification should be suppressed (l l/3/14 Tr. 155-56 (the photograph of 
appellant "kind of looks like him")). 

If this Court reverses and finds that appellant's DNA profile from his buccal swab obtained after 
the preliminary hearing should be suppressed, we should not be precluded from seeking another 
buccal swab based on the independent and untainted CODIS hit. 
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assaults and the accompanying robberies.44 And appellant's possession of the proceeds of both 

robberies (shown either by the phones recovered from appellant's car, the phones recovered from 

Ms. Williams's purse. or Ms. Williams's testimony), further corroborates the victims' testimony 

and rebuts any consent defense. 

-14 Specifically, we note the evidence of how appellant contacted Ms. Hawkins-Ross and Ms. 
Shipp, the location of the assaults, the appearance of appellant's knife, and appellant's physical 
appearance. 
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CONCLUSION 

WHERE F 0 RE, the government respectfully submits that the judgment of the Superior 

Court should be affinned. 

Respectfully submitted, 

CHANNING 0 . PHILLIPS 
United States Attorney 

R R. BATES, D.C. Bar#975461 
Assistant United States Attorney 
555 Fourth Street, NW, Room 8104 
Washington, D.C. 20530 
Lauren.Bates@usdoj.gov 
(202) 252-6829 
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