UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION

A.N.A., by and through her parent and next frignd,
S.F.A. etal,

Plaintiffs, Civil Action No. 3:08-cv-00004-CRS
V. Electronically Filed

BRECKINRIDGE COUNTY BOARD OF
EDUCATION, et al,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF
AN.A. PLAINTIFES’ MOTION FOR SUMMARY JUDGMENT

Plaintiffs A.N.A., by and through her parent andtriegend, S.F.A.; S.E.A., by and through her
parent and next friend, S.F.A.; Z.H.S., by andubtohis parent and next friend, S.S.; and S.Laray
through her parent and next friend, C.L., and dralbef all others similarly situated (collectively
“A.N.A. Plaintiffs”), hereby submit this memorandumsupport of their motion for summary
judgment.

INTRODUCTION

This case concerns the intentional classificattmhseparation of students on the basis of sex at
Breckinridge County Middle School ("BCMS”), a coedtional, public middle school in Harned,
Kentucky. Since 2003, Defendants have intentipiaddissified BCMS students based on sex and have
excluded boys from participating in designatedatly classes and excluded girls from participating

in designated boy-only classes. Pl. Ex. A, Bratge County Defendants’ Responses and Objections



to Plaintiffs’ First Set of Interrogatories (“Détesponses to Pl. Interrog.”), Nos. 1-This

classification and segregation of students by @eadademic classes at a coeducational middle Ischoo
is proscribed by Title IX of the Education Amendrtsanf 1972 and is subject to heightened judicial
scrutiny under the Constitution.

Specifically, Title IX forbids sex-based exclusmirstudents from academic classes in a
coeducational school receiving federal fundingd Axen if Title IX permitted such segregation,
Defendants would still have to satisfy the heawglen imposed by the Constitution, which requires
the government to demonstrate that its classificadf students by sex rests on an exceedingly
persuasive justification. Because the governmest demonstrate that classifying students by sex is
substantially related to an important governmentatest, Defendants’ actions here are
constitutionally impermissible, in that their jlistations for implementing sex-segregated clasaslgs r
upon invalid stereotypes about the allegedly diffetearning needs of boys and girls. Defendants
have failed to put forth competent evidence thatccdemonstrate that excluding children from classe
based solely on their sex is substantially relaiede objective of raising academic performance.
Therefore, the Court should grant A.N.A. Plainjffidgment as a matter of l&w.

STATEMENT OF FACTS AND PROCEDURAL BACKGROUND

A. BCMS Segregated Students by Sex from 2003 until th&resent, Based in Part on
Generalizations about the Different Learning Needsf Boys and Girls

1 All documents cited as exhibits to this memorandue attached to the accompanying Declaratiorofié L.
Braunstein, dated June 8, 2010 (“Braunstein Decl.”)

Plaintiffs are seeking summary judgment as té-itet, Second, Third, Sixth, and Seventh Causéstisn in the
Amended Complaint. Pl. Ex. B, A.N.A. Plaintiffst§t Amended Complaint, filed May 19, 2008 (Dodketry No. 41)
(“Am. Compl.”). In addition, Plaintiffs seek thiie Court enter judgment (i) permanently enjoiridagendants from
segregating any class or educational program hyigaleclaring that Defendants’ actions congtitdiscrimination on the
basis of sex, in violation of Plaintiffs’ rightsder federal and state law; (i) declaring 34 C.BR06.34(b) to be an
impermissible interpretation of Title IX; (iv) gramg Plaintiffs monetary damages against Defendaritsrly and
reasonably compensate Plaintiffs for the deprimatitheir rights in the 2007-2008 school yeamiramount to be
determined; and (v) awarding Plaintiffs their exg@s costs, and reasonable attorneys’ fees undes42. § 1988 and
any other applicable provision of law, along witly ather relief as the Court deems just and proper.
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In 2003, BCMS initiated a sex-segregated “pilogpoam,” in which students were placed in
single-sex math and science classes. Pl. Ex. AR@sponses to Pl. Interrog. No. 1; PIl. Ex. C,
Excerpts from the Deposition of BCMS Principal Katkedling, Oct. 12, 2009 (“Gedling Dep. Vol.
1"), at 70:7-8; PI. Ex. D, Excerpts from the Depiosi of BCMS Principal Kathy Gedling, Nov. 23,
2009 (“Gedling Dep. Voal. 3"), at 68:20-69:2; PI..lEx LEAD Kentuck\Newsletter, dated Jan. 2005
(“LEADart.”), at 10. The following year, BCMS expandee program to include single-sex math,
science, language arts, related arts, social stuahé skills classes. Pl. Ex. F, Single-Sex Class
Enroliment Letters to BCMS Parents for 2004-2000522006, 2006-2007, 2007-2008, 2008-2009,
and 2009-2010 School Years (“2004-2010 Parentas@drietters”), at BCORR 00611 (stating that
BCMS offered gender-based classes “in all areak gnades”). In every year since, BCMS has
continued its sex-segregated classes without rakadigration, varying only the procedure it ugtizin
assigning students to sex-segregated classes amgiradpthe mechanism (if any) that would allow
students to choose coeducational classes oveegeegsted classesPl. Ex. G, Excerpts from the
Deposition of BCMS Curriculum Specialist JennifeR@llly, Oct. 1, 2009 (“O’Reilly Dep.”), at
110:3-5 (BCMS’ curriculum specialist indicating tishe is unaware of any changes to “gender plan”);
see alsd®l. Ex. H, Excerpts from the Deposition of BCM$Eipal Kathy Gedling, Oct. 29, 2009
(“Gedling Dep. Vol. 27), at 172:2-173:10 (indicagithat BCMS’ 2005-2006 plan is “basically the
same” as the 2004-2005 plan). Each single-sex ddimited to students of a particular sex and is
closed to students of the other sex; thus, no kayparticipate in any of the “all-girls” classesdano
girl may participate in any of the “all-boys” class PI. Ex. F, 2004-2005 Parental Consent Letter,

BCORR 00611.

% The procedures and mechanisms Defendants usetsidc (1) assigning students to single-sex cassless parents
affirmatively chose coeducational classes (2003+22004-2005, 2005-2006, 2006-2007); (2) assigstindents to
mandatory single-sex classes with no option fatielg coeducational classes (2007-2008); and §8)r@ag students to
coeducational classes unless parents chose sigitasses (2008-2009, 2009-2010). PI. Ex. C,i@eBlep. Vol. 1 at
100:9-101:5; PI. Ex. D, Gedling Dep. Vol. 3 at 725
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Defendants articulated a number of justificatiamsseparating students by sex, many of which
rely upon notions of differences in the ways ttegtsand girls learn. BCMS officials stated thatyth
sought to improve student performance by creatlegraing environment in which each gender’s
“specific needs” could be addressed, free frontrations” caused by a coeducational classroom. Pl
Ex. I, 2003-04 BCMS School Report Card (“2003-28@port Card”), “What We Are Doing to
Improve,” at 4. Defendants argued that “reseasalpports theories that boys and girls learn
differently and need to be separated to avoid “loit influences. Pl. Ex. F, 2004-2005 Parental
Consent Letter, at BCORR 00611. Defendants senelzoletter to parents stating that, “[b]Jecause
research shows that boys and girls have diffeeanbing styles, learning needs and interests kema
sense that gender-based classes would providestiesifor better meeting these needs.” School
officials stated that single-sex classes wouldhatachers, through the use of “brain research,” to
“accommodate the various needs of the gender lokeseseks.” Pl. Ex. F, 2005-2006 Parental Consent
Letter, at BCORR 00610.

Defendants also communicated this rationale tb dtaf004, Defendants sent two teachers to
the Gurian Institutein Colorado for a four-day training on the “braifferences in males and females
and the benefits of instructional differentiatiohd. Upon their return, the teachers gave a presentati
(mandatory for all BCMS teachers), instructing kess to, for example, “[e]njoy & navigate ‘Huck
Finn’ type male energy” for boys and “[p]rovide cogte sensual manipulatives when teaching
science” to girls. Pl. Ex. L, PowerPoint Preseotegiven by Ann O’Connell and Missy Critchelow

for Gender Professional Development Day, June@®} 22004 PowerPoint Training”), at BCORR

* The Gurian Institute is an organization foundgdihgle-sex education advocate Michael Gurian setieachings are
premised on the idea that putative brain differefetween boys and girls call for gender-baseerdiitiated instruction.
SeeBoys and Girls Learn Differently: A Guide for Tearhand Parents
http:/imww.michaelgurian.com/boys_and_girl_leariffedently _parents_and_teachers.html (last visite: ¥, 2010).
Plaintiffs contend these are not valid pedagogitesties.Seenfra Part Il; see alsdl. Ex. J, Expert Report of Diane F.
Halpern, Ph.D. (“Halpern Rep.”), at 27-32. Funthere, Gurian is not a credible brain science rebearSeePI. Ex. K,
Excerpts from the Deposition of Michael S. Kimn##g,D., Feb. 8, 2010 (“Kimmel Dep.”), at 154:20-225157:4-23.
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00647. Defendants also articulated other ratigrfalesegregating students by sex, including that
single-sex classes would “improve the educatioct@ieaement of [participating] students.” Pl. Ex. F
2008-2009 Parental Consent Letter, at BC 16475t BC 16478 (2009-2010 Letter, stating the same).
Three years after Defendants first instituted shagix classes, the United States Department of
Education (“DOE”) issued new regulations intermigflitle IX. 71 Fed. Reg. 62,542 (Oct. 25, 2006)
(codified at 34 C.F.R. 8 106.34). Unlike priondgstanding DOE regulations, and in conflict witl th
Title IX regulations of other federal agencies,2086 DOE regulations purport to allow schools to
institute single-sex classes when certain condittwe metSee infraPart IV. Thereafter (once
litigation commenced), Defendants reformulated flastification for sex-segregated classes to
incorporate language from the 2006 DOE regulativhge retaining the original focus on different
learning needs for girls and boys. PI. Ex. F, 22089 Parental Consent Letter, at BCORR 00594
(stating that the classes “provide diverse learamgronments and opportunities that address gpecif
learning needs of each gender”). Moreover, aftgalion commenced, Defendants stated that they
segregate students by sex because students ant$ gaiese single-sex class8ge, e.gPl. Ex. G,
O'Reilly Dep. at 227:15-17 (“As long as we havedstuts that still choose that they want to be in
[single-sex classes], we will provide it.”); PIl. .B, Gedling Dep. Vol. 2 at 70:23-72:8 (becauseesom
parents and students, by choosing single-sex sldsee determined that to be the best learning
environment, the classes are beneficial to stymfirmance).

B. Defendants Never Established a Substantial Relatiship Between Sex-
Segregated Classes and Improved Academic Performaac

BCMS officials have never established a substamiialis between participation in sex-
segregated classes and improved student perfornveimether measured by class grades or
standardized test scores. Pl. Ex. G, O'Reilly ¢@2:9-13 (admitting she is unable to deterntiee t

extent to which any change at BCMS has contribiat@tproving student performance); at 149:18-



150:10 (testifying she is unable to identify a elation between students’ participation in sex-
segregated classes and increased test performseea@)sd®l. Ex. M, Excerpts from the Deposition of
BCMS Teacher Missy Critchelow, Oct. 15, 2009 (“Clrélow Dep.”), at 35:11-18 (expressing
inability to determine whether sex-segregated etassblock scheduling resulted in improved student
performance). After the state labeled BCMS a “sthassistance” in 2002-2003, prompting the
assignment of “highly skilled educator” MichellesE¢o the schodBCMS implemented a host of
strategies aimed at pulling the school out ofri3ihe school's educational leadership testifet to
the extent the schoet or any individual studert- has made gains in academic achievement, they do
not know which of the many strategies they impleieers related to such gainSeePl. Ex. N, East
Dep. at 91:5-7 (“There’s no way to know what dags\&hat doesn’t [work] from year to year, so you
just keep trying.”); Pl. Ex. G, O’Reilly Dep. at:3/8 (“There’s just a whole variety of things that
we've done at the middle school that have led fwavement, and it's hard to single out one thirag th
might be a reason’il. at 150:4-10 (“Q: Is there any correlation betwgender classes and increased
test performance? A: For some students, yeds @at because of their participation in the gend
classes? A: | can'tsaythatitis. | can't 8@t itisn’'t.”); Pl. Ex. O, Excerpts from the Degiteon of
Breckinridge County Schools Superintendent JanekisleOct. 2, 2009 (“Meeks Dep.”), at 94:9-11
(“[F]or the past few years [BCMS has] made steadygy Do | know it's from [the gender program]?
No. | don't have a clue.”).

Nor have Defendants undertaken any reasonablepattessess, using the information
available to them, the success of the single-ser@am in achieving educational objectives. PlL.EX.
O'Reilly Dep. at 97:6-101:19 (admitting that sheke®smonly an informal assessment of students’ state

test results based on patrticipation in sex-segrdgdasses and that she does not track the infonjat

®> PI. Ex. N, Excerpts from the Deposition of HigBlkilled Educator Michelle East, Jan. 15, 2010 $tf2ep.”), at 20:9-
21:7 (explaining that a “school in assistance” iegithe assistance of a highly skilled educatoviged by the state of
Kentucky because the school is “not progressingidhe goal of proficiency at an adequate rate”).
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Pl. Ex. C, Gedling Dep. Vol. 1 at 181:11-182:14;8X. P, Excerpts from the Deposition of BCMS
Teacher Ann O'Connell, Oct. 16, 2009 (“O’ConneliD¥ol. 17), at 120:20-121:16. School officials
acknowledge that student performance indicatorsratevant to their decision whether to continue
offering sex-segregated classes. Pl. Ex. H, Gg@lep. Vol. 2 at 77:20-78:13 (stating that contchue
participation, not student testing data, is deteative of BCMS’ decision to continue offering sieg|
sex classesgee also idat 73:2-19 (both existence of, and narrowingehder gap in students’
performance indicate continuing need for sex-sedeelrclasses). When Defendants retained an expert
in empirical analysis to prepare for possible asialgy A.N.A. Plaintiffs’ experts in this litigatg he
could not determine what effect single-sex clakadson student achievement, because BCMS had not
provided him data on which students were in sisgleclasses — apparently because the school did
not track this data. PI. Ex. Q, Excerpts fromBieposition of Edward Fergus, Ph.D., Apr. 8-9, 2010
(“Fergus Dep.”), at 82:6-84:20, 105:18-106:2.

C. Defendants’ Implementation of Single-Sex Classes @frocedural History

The present suit arose when individual plaintifigeoted to BCMS’ assigning students, on the
basis of sex, to sex-segregated classes in 20@-2@Bout giving them the opportunity to choose a
coeducational alternative. Pl. Ex. F, 2007-200@Ral Consent Letter, at BCORR 006882 alsd”I.
Ex. C, Gedling Dep. Vol. 1 at 100:20-23 (noting BEMecision not to provide students an option to
choose single-sex or coeducational classes in 2008};id. at 236:24-237:9 (explaining that BCMS
unilaterally assigned students without providirgntha choice because of minimal parental input in
previous years, and because they intended to @larg student in some single-sex and coeducational
classes). After BCMS received repeated objectmits actions, school officials relented and aédw
students assigned to sex-segregated academicsdiassasfer into coeducational ones. PI. Ex. F,

2007-2008 Parental Consent Letter, at BCORR 00B@8vever, this option did not extend to “related



arts classe§"and only occurredfter the beginning of the school year when studentsiaddy
received a significant amount of academic instoaciind had become acclimated to their schedules.
Id.; Pl. Ex. R, Excerpts from the Deposition of ForB@MS Student A.N.A., Nov. 16, 2009
(“A.N.A. Dep.”), at 30:23-32:6. Moreover, BCMS reged any affected student choosing to transfer
to coeducational classes to do so on an “all oe’hbasis; thus, affected students opting for
coeducational classes were required to acceptiaelyenew academic class schedule after the
beginning of the school year. PI. Ex. C, GedlirgpDvol. 1 at 258:25-259:14 (explaining that
students’ transfer option was “all or nonieg”, they could only request all coeducational clgssas
specific class reassignments). Since the incepfids single-sex program, BCMS has faced logistic
difficulties inherent in implementing single-seas$es resulting in class-size imbalarices.

A.N.A. Plaintiffs commenced this action in Janu208 against Defendants, along with the
United States Department of Education and Mar@pellings, then-Secretary of Education. In their
Amended Complaint, dated May 19, 2008, A.N.A. Rifsnchallenged the legality of sex-segregated
classes, as well as the legality of the 2006 D@Hlations purporting to allow schools to implement
such classes under certain circumstances. FB,EBm. Compl. In an order dated August 20, 2008,
ruling on Defendants’ motion to dismiss, this Coajected Defendants’ arguments that the claims
arising from the 2007-2008 and 2008-2009 schoaky&are moot and not yet ripe for review,
respectively. Pl. Ex. S, Memorandum Opinion andeQrdated Aug. 20, 2008 (Docket Entry No. 88),
at 3. Further, in an order dated March 27, 2009 Gourt dismissed the claims against DOE and

Spelling, ruling that “plaintiffs have assertedrds [against the Breckinridge County Defendants]

® “Related arts” encompasses art, music, physitaiagion, and library classes at BCM&eP!. Ex. G, O'Reilly Dep. at
165:6-8.

" SeePl. Ex. C, Gedling Dep. Vol. 1 at 188:8-190:19842-229:10. In the 2009-2010 school year, class sanged (in
sixth, seventh, and eighth grades) from 10-15 stader the all-boys classeéd, at 188:8-15, to 20-23 students in the all-
girls classes and 18-30 students in coeducatiassasid. at 188:16-189:3. Similar disparate classrooessixisted the
previous year, in 2008-2009: among all three gratie all-boys classes ranged from 10-18 studéets]l-girls classes
from 20-30 students; and the coeducational cldsse20-31 studentdd. at 228:12-229:10.
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which provide an adequate remedy.” Pl. Ex. T, Memdum Opinion and Order, dated Mar. 27, 2009
(Docket Entry No. 123), at 5.
SUMMARY JUDGMENT STANDARD

Under Rule 56(c) of the Federal Rules of Civil Pehare, summary judgment is proper if “the
pleadings, the discovery and disclosure matenafiey and any affidavits show that there is no
genuine issue as to any material fact and thaththant is entitled to a judgment as a matter of’'law
Havensure, LLC v. Prudential Ins. C695 F.3d 312, 315 (6th Cir. 2010) (quoting FedCR. P.
56(c)(2)); ®e also Celotex Corp. v. Catret77 U.S. 317, 322 (1986). In deciding a motan f
summary judgment, the Court must consider “whétherevidence presents a sufficient disagreement
to require submission to a jury or whether it i®se-sided that one party must prevail as a nftter
law.” Patton v. Bearder8 F.3d 343, 346 (6th Cir. 1993) (quotiagderson v. Liberty Lobby, Inc.
477 U.S. 242, 251-52 (1986)).

SUMMARY OF ARGUMENT

Defendants’ intentional classification of studdrdsed on their sex is subject to distinct but
overlapping legal roadblocks imposed by (1) Ti¥eof the Education Amendments of 1972, 20
U.S.C.A. 88 1681-88 (West 2010) (“Title IX”), and implementing agency regulations, including
those promulgated by the United States Departniégraculture (“USDA”), the United States
Department of Health and Human Services (“HHS™)| #ue United States Department of Education
(“DOE”), and (2) the Equal Protection Clause ofltheted States Constitution’s Fourteenth
Amendment. These laws can be grouped into twgaaés: those establishingpar seprohibition
on the segregation of students by sex within awatbnal middle school (Title IX and the
regulations of USDA and HHS), and those requidmeggovernmental body undertaking the

segregation to demonstrate that its program idaniizly related to an important governmental



interest and otherwise satisfies certain exaatiggllrequirements (the Equal Protection Clause and
2006 DOE regulations).

Based on the undisputed fact that BCMS continueffeéo boys-only and girls-only classes,
the Court can grant summary judgment on A.N.Arif&s’ claims that the BCMS program violates
Title IX, including Title IX’s interpretation by USA and HHS, as a matter of law. Title IX, by its
terms, strictly forbids the exclusion of childrearh classes based on their sex at coeducational
schools. This interpretation accords with theugtat plain language, structure, legislative histand
longstanding implementing regulations of numeredefal agencies authorized to interpret and
enforce the law.

Defendants have not raised a genuine issue ofieldéet regarding their failure to satisfy the
independent requirements of the Constitution, undiech Defendants bear the burden of showing that
classification of students by sex is substantraligted to an important governmental objectiveiand
not based on generalizations about boys and @S has repeatedly justified its sex-segregated
classes with references to the different learnnegptls” of boys and girls, but the Supreme Court has
held that such generalizations do not amount texaeedingly persuasive justification” for classiky
students based on sex. BCMS has also arguectfiaating students by sex would lead to improved
academic performance, but it has not raised a i@lagsue of fact as to whether there is a subatant
relationship between participation in sex-segrebetgsses and improved student performance. The
evidence further demonstrates that the BCMS profgisito meet the requirements of the 2006 DOE
regulations, which, in any event, themselves roalaff Title IX and the Constitution and cannot be
relied upon by Defendants to legitimate the BCM&@am. The Court should therefore grant A.N.A.
Plaintiffs summary judgment on these claims, erjegnBCMS program, and declare the 2006 DOE

regulations invalid as a matter of law.
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ARGUMENT
BCMS VIOLATES TITLE IX

Title IX forbids the exclusion of students “fromyaeducation program or activity” based on
their sex, with limited exceptions not relevantherhis prohibition encompasses the single-sex
classes instituted by BCMS. There is no factisdute that BCMS denies boys the opportunity to
participate in its all-girls classes, nor that BChERies girls the opportunity to participate ireits
boys classes. BCMS has not pointed to any exceptiditle IX that would permit its program, nor
could it, because none of the statutory excepaippsies. The structure and legislative historyité
IX confirm that Congress did not contemplate tlggesgation of children by sex whether voluntary
or not— for academic classes in coeducational institutiétts these reasons, the single-sex program
at BCMS violates Title IX as a matter of law.

A. The Wording and Structure of Title IX Prohibit Single-Sex Classes in
Coeducational Schools

Title IX provides that “[n]o person in the Unitethfs shall, on the basis of sex, [i] be
excluded from participation in, [ii] be denied thenefits of, or [iii] be subjected to discriminatio
under any education program or activity receivieddfal” funding. 20 U.S.C.A. § 1681(a). This
language is to be construed broadlly.Haven Bd. of Educ. v. Bell56 U.S. 512, 521 (1982) (“There
is no doubt that if we are to give [Title IX] theope that its origins dictate, we must accordsivaep
as broad as its language.” (alteration in origifiaternal quotation marks omitted)). While viadat of
any one of these prohibitions contravenes TitlelB&MS violates all three. First, the statute bars
funding recipients from creating separate classdsdys and girls, because such classes (i) “egfjfud
boys from “participation in” the all-girls classesd vice versa. 20 U.S.C.A. § 1681(a). Thisis

indisputably the situation at BCMS, where girls aoeallowed to participate in the all-boys classes
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and boys are not allowed to participate in thejia-classe8. BCMS also violates the second prong
of Title IX, in that girls are (ii) “denied the befit of” the all-boys classes, and boys are “detied
benefits of” the all-girls classes, on the basiseafand in direct contravention of the statute’s
command.ld.

Finally, segregating students by sex in acaderagsek also (iii) “subject[s]” students to
unlawful “discrimination” under the third prong oitle IX, as the plain language of the statute al w
as its structure and legislative history make clishy see also Jackson v. Birmingham Bd. of Educ
544 U.S. 167, 174 (2005) (relying on the Supremai@d‘repeated holdings construing
‘discrimination’ under Title IX broadly”). Diregflfollowing the statute’s broad prohibition on
exclusion or discrimination based on sex, it enaasr“a list of narrow exceptions” to that rule.
Jackson544 U.S. at 173. These include exceptionadanissiorto certain educational institutions,
exceptions for certain religious and military ediacaal institutions, exceptions for fraternitieslan
sororities, and other highly specific exceptioB8.U.S.C.A. 8§ 1681(a)(1)-(9) (listing exceptiond):8
1686 (exception for separate-sex living facilittesjlone of the exceptions can be read to permit
exclusion of students, on the basis of sex, frasses in a coeducational school to which they have

been admitted.

Plaintiff K.A.S. testified that she did not kneviat material the all-boys classes covered, “beckwasn’t in those all
boy classes, and | wasn't able to be in thoseg#'ltlasses because | am a girl.” PI. Ex. U, Bptsdrom the Deposition
of Former BCMS Student K.A.S., Jan. 4, 2010 (“KA8p."), at 63:5-7. Similarly, Plaintiff Z.S. téied that, because
he was placed in an all-boys math class in higfeigiade year, he was denied the opportunity ta feam and interact
with his female peers in the classroom. Pl. EXxExGerpts from the Deposition of Former BCMS Stade8., Dec. 1,
2009 (“Z.S. Dep."), at 93:9-94:6 (“Q: Is there tiyg specific that you think you would have learfrem a female
student in your eighth grade classes that you wuntltiave learned from a male student in your leigtade classes? A:
| don't know. | didn’t have the opportunity.”).

Activities and programs exempted under Title IX monetheless subject to Equal Protection scruieg. Miss. Univ. for
Women v. Hoga58 U.S. 718 (1982) (nursing school that excludatks is unconstitutional, notwithstanding TiXe |
exemption)United States v. Virginj&18 U.S. 515 (1996) (military school that exclliffienales is unconstitutional,
notwithstanding Title IX exemption). Accordingbgurts have repeatedly ordered schools to alldestgiparticipate on
male football and wrestling teams, even when sadicjpation was considered outside the purvieiliti# IX. See, e.g.
Adams v. Bake®19 F. Supp. 1496, 1503 (D. Kan. 19%3int v. Neb. Sch. Activities As®84 F. Supp. 626 (D. Neb.
1988);Lantz v. Ambach620 F. Supp. 663 (S.D.N.Y. 1985).
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Under the fundamental canon of statutory constmictexpression unius est exclusion
alterius” (the expression of one thing is the exclusioarafther), the statute must be read to prohibit
coeducational funding recipients from limiting p@pation in academic programs or classes to boys o
to girls. See Christensen v. Harris Courb9 U.S. 576, 583 (2000) (“We accept the projoosihat
when a statute limits a thing to be done in ag@adr mode, it includes a negative of any othereariod
(internal citations omitted);RW Inc. v. Andrew$34 U.S. 19, 28 (2001) (“Where Congress
explicitly enumerates certain exceptions to a gemeohibition, additional exceptions are not to be
implied, in the absence of evidence of a contegislative intent.” (quoting\ndrus v. Glover Constr.
Co, 446 U.S. 608, 616-17 (19800nited States v. Johnsd9 U.S. 53, 58 (2000) (“When
Congress provides exceptions in a statute, it aoe®llow that courts have authority to createeagh
The proper inference, and the one we adopt hatgti€ongress considered the issue of exceptions
and, in the end, limited the statute to the onef®sgh.”). The Supreme Court has expressly declined to
create additional exceptions to Title IX’s sweeganghibition beyond those set forth in the statute
itself. See N. Haven Bd. of Edu456 U.S. at 521-22 (holding that “the absena@especific exclusion
... among the list of exceptions” provided irellX supports the “conclusion that Title IX’s brba
protection” applies to prohibit the discriminatiomjuestion). The Court should decline to do se.he

B. Congress did not Intend to Permit Funding Recipierd to Segregate Classes by
Sex in Coeducational Schools

The legislative history of Title IX makes clearttax-segregated classes are unlawful
discrimination under Title IX. Senator Birch Bayie lead sponsor of Title IX in the Senate,
specifically decried single-sex classes in theecdiwhere that type of segregation was then common
— vocational education. 118 Cong. Reg. 5807 (1&talement of Sen. Bayh) (“This portion of the
amendment covers discrimination in all areas whbuse has been mentioned . . . [includatgless

to programs within the institutiosuch as vocational education classes, and sd'f@thphasis
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added)):® While acknowledging Title IX’s express statute’emption fomdmissiorto single-sex
elementary and secondaghools Senator Bayh explained that once a student igtadrto a school,
no further sex discrimination or segregation isypesible:
At the elementary and secondary levels, admisgiolises are not covered. . .. We
are dealing with . .discrimination of available services or studies withinimstitution

once students are admitted. . In the area of services, once a student is accepted
within an institution, we permit no exceptions.

d. at 5812 (1972) (emphasis add€d).

Congress indicated its intent to prohibit sex-sgapex classes by modeling Title IX on Title
VI of the Civil Rights Act of 1964, which prohibitace discrimination in federally funded programs.
At the time of Title IX’s enactment, Title VI wasiversally understood to prohibit federally-funded
educational programs from segregating studentsyinvay on the basis of racBee, e.g45 C.F.R. §
80.3(b)(1)(iii) (2009) (stating Title VI prohibitgyter alia, “subject[ing] an individual to segregation or
separate treatment in any manner related to egtexf any service . . . or other benefisge also
Henry v. Clarksdale Mun. Separate Sch. D#19 F.2d 682, 689 (5th Cir. 1969) (noting thatthS.
Department of Health, Education, and Welfare'squesi regarding Title VI support the court’s ruling
that school zone lines should be drawn to “prordetegregation rather than perpetuate segregation”);

United States v. Jefferson County Bd. of E@B®2 F.2d 836, 852 (5th Cir. 1966) (“We read Tilas

1% The Supreme Court has made clear that “SenayorBa@marks, as those of the sponsor of [Title &g an authoritative
guide to the statute’s constructiomN: Haven Bd. of Educt56 U.S. at 526-27.
™ Similarly, in introducing predecessor legislatiorTitle 1X that failed to gain passage the prieas Senator Bayh had
made clear that the statute was intended to ptaeihiegation in schools’ academic programs wheat&eDominick
asked whether prohibition of discrimination in “gspgram or activity” included prohibition of sesgsegation in
dormitories. Contrasting segregation in dormitoaecontact sports with the statute’s core purpbsegual access to
education, Senator Bayh responded:
I do not read this as requiring integration of dtories between the sexes, nor do | feel it
mandates the desegregation of football fields. tileeare trying to do is provide equal access
for women and men students to the educational gsaoel the extracurricular activities in a
school, where there is not a unique facet suabatiséll involved.
117 Cong. Rec. 30407 (1971).
12 Title VI provides, “No person in the United Stasbsll, on the ground of race, color, or natiomigii, be excluded from
participation in, be denied the benefits of, ostigjected to discrimination under any program tivigcreceiving Federal
financial assistance.” 42 U.S.C.A. § 2000d (We832.

14



a congressional mandate for change — change irgpao@ethod of enforcing desegregation”).
Courts repeatedly ordered the racial desegregattidassesvithin public schools See, e.gAdams v.
Rankin County Bd. of Edyd85 F.2d 324, 327 (5th Cir. 1973) (“[A] schoobbt may not direct or
permit the segregation of students within the otasas.”);Johnson v. Jackson Parish Sch.,B@3
F.2d 1055, 1056 (5th Cir. 1970) (holding that “@asxmanifestly clear that” Supreme Court precedent
“required the elimination of not only segregateabsis, but also segregated classes within the
schools”). Under the Equal Protection Classevhose protections were incorporated into TitlE*VI
— even segregationithin a single classroom was prohibitédcLaurin v. Okla. State Regen839
U.S. 637, 641-42 (1950) (prohibiting state-operataiversity from segregating students within a
classroom, within the cafeteria, and within thedilg, even though all students had the same aitcess
teachers, food and books).

Because Title IX’s prohibition was modeled on Tifle “[t|he drafters of Title IX explicitly
assumed that [the language of Title IX] would lenpreted and applied as Title VI had been during
the preceding eight yearsCannon v. Univ. of Chicagd41 U.S. 677, 696 (197%pebser v. Lago
Vista Indep. Sch. Dis624 U.S. 274, 286 (1998ge alsd-itzgerald v. Barnstable Sch. ComdR9 S.
Ct. 788, 797 (2009) (“In the absence of any coptaidence, it follows that Congress intended Title
IX to be interpreted similarly to [Title VI]."J* Therefore, segregation that would be prohibited b

Title VI, including segregation of classes withiteigrated schools, is similarly prohibited by Tide

13 The Supreme Court has repeatedly “explaineditsaimination that violates the Equal Protectidew@e of the
Fourteenth Amendment committed by an instituti@t #ecepts federal funds also constitutes a \oolaii Title VI.”

Gratz v. Bollinger539 U.S. 244, 276 (2003) (citidgexander v. Sandova32 U.S. 275, 281 (200)nited States v.
Fordice 505 U.S. 717, 732 n.7 (1992)exander v. Choatd69 U.S. 287, 293 (1985)).

% During the 1975 Congressional hearings on theiiatif the Title IX regulations, Representativesyavlink, for whom
the statute was recently named, observed thatd{iffnout the debate on [T]itle IX, reference wasleta the parallel
nature of [T]itle VI . . . . The nearly identiaabrding of [the statutes] can only indicate thah@ess wished to ban sex
discrimination in the same manneBeéx Discrimination Regulations: Hearings BeforeSmbcomm. on Postsecondary
Education of the House Comm. on Education and L&@th Cong., 164 1st Sess. (1975) (statementpfiRiak,
Original Sponsor of Title IX in the House of Reps.)
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when done on the basis of sex, unless it fallsnvithe of Title IX’s enumerated exceptions. Beeaus
BCMS'’ sex-segregated classes do not fall withinairibose exceptions, they are prohibited.

C. BCMS Violates Title IX as Interpreted by the U.S. @partment of Agriculture
and the U.S. Department of Health and Human Servise

USDA and HHS regulations interpret Title IX in amtance with its plain meaning and
legislative history to prohibit coeducational ihgibns from segregating students in classes obéakie
of sex. “Each Federal . . . agency which . .emis] Federal financial assistance to any edurcatio
program . . . is authorized and directed to effaetthe provisions of [Title IX] . . . by issuinges,
regulations, or orders of general applicabilit®0 U.S.C.A. § 1682. Both USDA and HHS
promulgated regulations barring funding recipid¢ras “provid[ing] any course or otherwise
carry[ing] out any of its education program orattiseparately on the basis of sex,” and from
“requir[ing] or refusing] participation therein any of its students on such basis.” 45 C.F.R.8§8
(2009) (HHS); 7 C.F.R. § 15a.34 (2010) (USDA)An all-girls or all-boys class is a “course . . .
carrfied] out . . . separately on the basis of's&C.F.R. § 15a.34.

These regulations are entitled to considerablehieigHS, like the DOE, inherited the
original 1975 U.S. Department of Health, Educataong Welfare (“HEW”) regulations interpreting
Title IX when HEW was reconstituted as HHS and@E. USDA adopted its Title IX regulations in
1979 and noted its intent that its rules be cardistith the HEW regulations. Education Programs o
Activities Receiving or Benefitting From Federah&ncial Assistance; Nondiscrimination on the Basis

of Sex, 44 Fed. Reg. 21,607 (Apr. 11, 1979The 1975 HEW regulations were presented to Ceagre

15 The Breckinridge County School District receifesteral funding from the HHS and USDA, PI. Ex. Weékinridge
County School District, Schedule of ExpenditureBederal Awards (for the year ended June 30, 20@Bis therefore
bound to comply with those agencies’ regulatiorisreimg Title IX.

16 USDA rejected requests that 4-H programs be exahifsim the USDA Title IX regulations and be allole remain
separate for boys and girls, noting, “Congressateng Title IX, provided certain statutory exeimps, none of which
apply generally to 4-H. Moreover, even if we hadsauthority, we would not exempt 4-H because, raatter of policy,
this Department is opposed to sex discriminatiaid Fed. Reg. 21,607, 21,609 (Apr. 11, 1979). UBPA further
stated its opinion that, “[tJo segregate boys arid fpr contest purposes is to subject those iddais to discrimination”
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for review of their consistency with the stattfteNondiscrimination on the Basis of Sex in Educatio
Programs or Activities Receiving Federal Finanagdistance, 40 Fed. Reg. 24,133, 24,141 (June 4,
1975) (codified at 45 C.F.R. 8§ 86.34 (2009)). him wake of this process, the Supreme Court
recognized that “Congress’ failure to disapprowg]Thitle IX] regulations is not dispositive, but..it
strongly implies that the regulations accurateligoe congressional intent(3rove City College v. Bell
465 U.S. 555, 568 (1984) (declaring the statuteigue post-enactment history to be persuasively
probative of Congress’ intent), and that they ati#led to considerable weigtsee N. Haven Bd. of
Educ, 456 U.S. at 531-3%.

Il. BCMS’ SINGLE-SEX CLASSES VIOLATE THE KENTUCKY SEX E QUITY IN
EDUCATION ACT

Kentucky’s Sex Equity in Education Act, Ky. RevaS®Ann. § 344.555, contains the same
wording and structure as Title IX and is constroaasistently with its federal counterpaBavage v.
Carter County Bd. of EdudNo. CIV. A. 07-118-ART, 2009 WL 1884137, at *A.ID. Ky. June 30,
2009). For the reasons stated in Patipra A.N.A. Plaintiffs are also entitled to summargigment
on this claim.

1. BCMS’ GIRL-ONLY AND BOY-ONLY CLASSES VIOLATE THE
CONSTITUTION'S GUARANTEE OF EQUAL PROTECTION

Although the Court can enjoin BCMS’ program based®violation of Title IX alone, the
Constitution imposes independent requirements agrams that classify students based on sex,

whether or not those programs comply with Titleh&cause the requirements of Title IX and Equal

because, “[w]hen a person is not allowed to conipetgarticular group because of his or her s@tderson is
‘excluded from participation in’ that activity.Itl. at 21,610.

7 Under the General Education Provisions Act iaatfat the time, the final regulations implemeniiittg IX were “laid
before” Congress before going into effect, and @esghad the option of disapproving any regulatimesnsistent with
the Act.” Pub. L. No. 93-380, 88 Stat. 484, 5@¥|PS.C.A. § 1232(d)(b)(1) (West 2010). A Houdecaunmittee held
six days of hearings to determine whether the HEjMlations were consistent with the stat@ex Discrimination
Regulations: Hearings Before the Subcomm. on Rasidary Education of the House Comm. on Educatidriabor
94th Cong., 1st Sess. (1975). Following this rgvigmne of the regulations was disapproved, aritbalime effective,
including HEW'’s prohibition on sex-segregated @asand educational activities.

18 The regulations promulgated by the DepartmeRtofation and other agencies charged with impleénggfitle IX are
discussed in Part Vhfra.
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Protection are independent and overlapplfitzgerald 129 S. Ct. at 796, The Fourteenth
Amendment provides that “[n]o state shall . . .yderany person within its jurisdiction the equal
protection of the laws.” U.S. Const. amend. XI\,. 8lt is well established that “[p]arties wholsé2
defend gender-based government action” againstidgdénth Amendment challenge “must
demonstrate an ‘exceedingly persuasive justifinatar that action.” United States v. Virginj&18
U.S. 515, 531 (1996) (quotidgE.B. v. Alabama ex rel. T,B11 U.S. 127, 136-37 & n.6 (1994)iss.
Univ. for Women v. Hogad58 U.S. 718, 724 (1982)). “The burden of jigsition [for gender-based
government action] is demanding and it rests éptirethe state.’ld., 518 U.S. at 533 (citingogan
458 U.S. at 724). When the government “classifidwiduals on the basis of their gender,” it “must
carry the burden” of “showing at least that thesikgcation serves ‘important governmental objediv
and that the discriminatory means employed’ arestantially related to the achievement of those
objectives.” Hogan 458 U.S. at 724 (quoting/engler v. Druggist Mutual Ins. Ga46 U.S. 142, 150
(1980)).

It is beyond dispute that Defendants’ actions atk tgovernment actior® and “gender-

based.”Virginia, 518 U.S. at 531. Defendants repeatedly refineio single-sex classes as “gender-

19 In bothHoganandVirginia, the Supreme Court struck down as unconstitutitessex-based classifications of two
educational institutions that fell within one orr@@xemptions to Title IX’s prohibition on exclusiof students from an
education program based on s8ee Miss. Univ. for Women v. Hogds8 U.S. 718, 732 (1982) (rejecting state’s
argument that program was exempt from constituti@egirements because its admission policies xmpt from
Title IX pursuant to 20 U.S.C. § 1681(a)(Ypited States v. Virginj&66 F. Supp. 1407, 1408 (W.D. Va. 1991) (district
court opinion in Virginia explaining that, becatisiagle-sex colleges and single-sex military schaoé exempted from
Title IX of the Civil Rights Act, 20 U.S.C. 1681(4) and (5), the United States alleged only a @atishal violation™),
vacatedremanded k976 F.2d 890 (4th Cir. 1992).

% |t is undisputed that Defendants are state aatatsire subject to suit for violations of the Feemth Amendment under
42 U.S.C. § 1983See20 U.S.C.A. 88 1687(2)(B), 7801(26)(A) (West 20@B¢ phrase “program or activity” under Title
IX includes “all the operations of” “a local eduocatl agency,” which, in turn, is defined as “a lmboard of education .
.. for either administrative control or directioh . . public elementary schools or secondargaistin a . . . school district
... that is recognized in a State as an adnditiistragency for its public elementary . . . ooselary schools”). The Sixth
Circuit has held that school districts and schoaltls are local governmental entities for purposgsL983.See Soper ex
rel. Soper v. Hoberi95 F.3d 845, 853-54 (6th Cir. 1999) (“A localgmmental entity may be held liable under 42
U.S.C. § 1983 for violations of federal law comedtpursuant to a governmental ‘policy or custaschool district is a
local governmental entity. It logically followsatha school board is also a local governmentaleéhficiting Monell v.
Dep't of Soc. Servs. of New YotB6 U.S. 658, 694 (197&)ppez vHoustonind. Sch. Dist.817 F.2d 351, 353 (5th
Cir.1987)).
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based.” Pl. Ex. F, 2004-2010 Parental Consentisgetit BCORR 00611 to 00612, 00610, 00609,
00608; BC 16475 to 16480 (referring to “gender"gander-based” classes at BCMS)g alsd®l. Ex.
X, Memorandum in Support of DefendaridsubertMotion to Exclude the Testimony, Reports, and
Opinions of Plaintiffs’ Experts (Docket Entry Nd121) (“Def.DaubertMemorandum?) at 4.
Similarly, Defendants “classif[y] individuals oretlbasis of their gender,” when they limit enrolltnen
in certain classes to girls or boys based solethestudents’ seX. Therefore, the only question is
whether Defendants have met their heavy burdedeshtnstrat[ing] an exceedingly persuasive
justification for that action,Virginia, 518 U.S. at 531 (internal quotation marks omjitied showing
that the action “serves ‘important governmentatcibyes and that the discriminatory means
employed’ are ‘substantially related to the acheset of those objectivesFiogan 458 U.S. at 724
(quotingWengler 446 U.S. at 150). The undisputed material f@etsonstrate that Defendants have
failed to satisfy this burden.

A. BCMS’ Rationales for Segregating Students by Sex &rConstitutionally
Impermissible

In assessing whether a government actor has shaivié challenged “classification serves
‘important governmental objectives,” a court megaluate the validity of the proffered justificatio
Virginia, 518 U.S. at 533 (quotirtgogan 458 U.S. at 724). The justification “must ndy ren
overbroad generalizations about the different tal@apacities, or preferences of males and ferhales
Id. (citing Weinberger v. Wiesenfeld?0 U.S. 636, 643, 648 (1978&jlifano v. Goldfarp430 U.S.

199, 223-24 (1977) (Stevens, J., concurring)).e“|lstification must be genuine, not hypothesized o
inventedpost hodn response to litigation.Td.

As discussed in more detail below, Defendantsfered justifications fail. Most of them rely

on “overbroad generalizations” about the wayshbgt and girls learn. With regard to the lone

2L See supraote 8.
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justification Defendants proffer that may be legallifficient — improving student achievement — the
undisputed facts show that BCMS has failed to aerfyurden of demonstrating that single-sex ctasse
are substantially related to achieving that goal.

1. Generalized notions of boys’ and girls’ “differéedirning needs” do not justify
classifying children based on their sex

Defendants justified their decision to segregateesits by sex based on the rationale that boys
and girls have different learning needs and tlestelyeneralizations about boys and girls are sigopor
by “research.”SeePl. Ex. F, 2004-2005 Parental Consent Letter, #DBR 00611 (“Because research
shows that boys and girls have different learniyigs, learning needs, and interests, it makegsens
that gender-based classes would provide the meahstfer meeting these need$?Generalizations
about differences in the ways that boys and gds, however, are a constitutionally impermissible
justification for classifying and separating studdsy sex. In/irginia, the District Court “made
findings’ on ‘gender-based developmental diffeessitbased on “opinions about typically male or
female ‘tendencies.” 518 U.S. at 541 (quoting F6&upp. at 1434-35). The Supreme Court rejected
these “findings,” including the idea that male stud “tend to need an atmosphere of
adversativeness,’ while ‘[flemales tend to thriveicooperative atmosphereld. (alteration in
original). The Court held that state actors “malyexclude qualified individuals [from an educatibn
program] based on ‘fixed notions concerning thesaind abilities of males and femalessl.”(quoting
Hogan 458 U.S. at 725), and “cautioned reviewing caiartake a ‘hard look’ at generalizations or
‘tendencies’™ about the differences between matkfamale learning styles or needis. (citing

Sandra Day O’ConnoPortia’s Progress66 N.Y.U. L. Rev. 1546, 1551 (1991)).

22 BCMS also cited “research” as a justificationifeisegregation of students by sex in subsegeterd to parents about the
gender programSeePl. Ex. F, 2005-2006 Parental Consent LetterCHRR 00610 (adding that two faculty members
had “attended the Gurian Institute in Coloradeaaér in gender research, for a four-day trainintpe brain differences
in males and females and the benefits of instmatidifferentiation,” and that those teachersiaiting for all BCMS
staff);id. 2006-2007, 2008-2009, 2009-2010 Parental Congtark at BCORR 00609, BC 16475, BC 16478 (reiteyat
that the “interest in gender-based classes résaritsa growing body of research showing differestructional needs for
boys and girls.”).
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Such generalizations are constitutionally infirnereif they are supported by research with
regard tcaverageboys andaveragegirls. Id. at 549. The Supreme CourtMimginia, held that, even
if true as to Most womefi estimates about each sex’s capacities “no lojugéfy denying opportunity
to women whose talent and capacity place themdeutise average descriptiord. at 550°° The
Equal Protection Clause bars government actorsffsarimg individuals to conform to generalized
understandings of what is essentially “male” oeesally “female,” regardless of whether those
generalizations are accurate on aver&ge, e.gWengler446 U.S. at 151-52Viesenfeld420 U.S.
at 645;Frontiero v. Richardsgm11 U.S. 677, 688-89 (1973) (plurality opinio®ccordingly, the
government may not use gender as a “proxy for athere germane bases of classificatioGraig v.
Boren 429 U.S. 190, 198 (1976).

Generalizations about the “learning needs” andi#enies” of boys and girls are at the heart of
Defendants’ justifications for creating girl-onlgdaboy-only classes. BCMS’ curriculum specialist
testified that teachers received instruction oaaesh indicating that “generally as a group bogs ar
better [with] spacialdid . . . mathematical [and] mechanical [concepts].. Girls [are better] with
verbal linguistics . . . [and] the social aspe®!” Ex. G, O'Reilly Dep. at 182:14-£%.In 2004, the
entire BCMS staff was required to attend a PowetRwesentation featuring numerous slides
describing purported “Brain Gender Differencesstincting the teaching staff that “Boys and Girls
Learn Differently!” and suggesting pedagogic teghes tailored to boys and girls. Pl. Ex. L, 2004

PowerPoint Training, at BCORR 00643-00653. Thaitrg instructed staff to “[e]njoy & navigate

2 Other courts have similarly rejected argumentsiedverage differences between males and femaies eéducational
context. See Adam®19 F. Supp. at 1504 (rejecting school distrefttgiment that preventing girls from wrestling was
substantially related to student safety, becawgasithased on generalization about average diffiesdretween male and
female physical strength and ignored the factdbiate females are stronger than some malas)z v. Ambact620 F.
Supp. 663, 665 (S.D.N.Y. 1985) (same, in contejdrabr varsity football team};orce v. Pierce City R-VI Sch. Djst.
570 F. Supp. 1020, 1028-29 (W.D. Mo. 1983) (samegntext of junior high football team).

24 Similarly, “highly skilled educator” Michelle Eatstified that “typically girls learn better witloncrete examples; boys
through abstract. Boys typically prefer movemeat laving room to work. Girls typically like tdkd Pl. Ex. N, East
Dep. at 59:22-25.
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‘Huck Finn’ type male energy” as to boyisl. at BCORR 00647. One BCMS teacher reported to a
local educational publication that he did differadiivities with the boys “because they have aflot
hormones inside of them and a lot [of] energy,”levfsofter music” and “softer lights work well with
the girls.” Pl. Ex. ELEADart., at 11. Defendants promoted theories onriluifierences” or
“different instructional needs for boys and giilsletters encouraging parents to enroll students i
single-sex classe$eePl. Ex. F, 2005-2006, 2006-2007, 2008-2009, 2B Parental Consent
Letters, at BCORR 00610, 00609, BC 16475, 16480.

The stereotypes that “[g]irls typically like tokgl see supraote 24, while boys have “Huck
Finn type male energy” do not provide a valid basistate actionSee J.E.B511 U.S. at 130-31
(barring state action “on the basis of gender” ‘thatves to ratify and perpetuate invidious, aichali
and overbroad stereotypes about the relativeiebiof men and women”). Grouping and excluding
students based on what girls and boys “typicalkyfsidndistinguishable from the practice, rejedigd
the Supreme Court, of excluding students basedhahmale and female students “tend to” do.
Virginia, 518 U.S. at 541. Such action is suspect, betaatang children based on gender
stereotypes can “make [such] assumption[s]” aboys’land girls’ capacities and needs into “a self-
fulfilling prophecy.” Hogan at 729-30see alsd”l. Ex. J, Halpern Rep. at 17-18 (beliefs and
expectations of educators created self-fulfillinggiecies by influencing educational outcomes).
Therefore, BCMS’ segregation of students into sisgix classes on the basis of purported differences
in how boys and girls learn is invalid.

2. The potential for “hormonal” “distractions” doestgstify single-sex classes

Defendants also justified their single-sex edunatiprogram by reasoning that students are

less distracted by students of the oppositésand are better beha7dih sex-segregated classes.

% See, e.gPl. Ex. F, 2004-2005, 2006-2007 Parental Consstters, at BCORR 00611 (2004-2005 letter from BAMS
parents, arguing that single-sex classes would &lo“[llimited distractions” and “[n]o fear of &g questions” in the
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These rationales have informed the implementafismgle-sex classes at BCMS throughout the
program’s history. The mandatory teacher traimr2p04 instructed that “Girls and boys in middle
school are experiencing the greatest hormonal uphegtheir lives. For instance boys are hit with
testosterone 7-10 times a day!!” Pl. Ex. L, 2004&Point Training, at BCORR 00648. Based on the
information, the staff was told that, “in a mixddss both genders neglect actual academic ledrning.
Id. BCMS administrators continued to reiterate satibmales in recent letters to paresegPl. Ex. F,
2008-2010 Parental Consent Letters, at BC 16478a.&#d in their deposition testimofy.

Arguments about “hormonal” “distractions” and ‘tilng” experienced by students in
integrated settings rely upon impermissible stgpest. Regardless of whether true for some students
it is impermissible to assunadl students are affected by such distractidfigginia, 518 U.S. at 533
(state actors “must not rely on overbroad genettadias about the different talents, capacities, or
preferences of males and females”). The Equaké&roh Clause does not permit the government to
justify the exclusion of individuals based on tisaix by hypothesizing that the mixing of the sexes
would result in “impropriety.”Eslinger v. Thomasl76 F.2d 225, 231 (4th Cir. 1973) (applying
intermediate scrutiny to strike down the exclusibfemale student senate pages in South Carolina).

The idea that students in coeducational classésab@gademic learning because of the mixed-

sex setting is not supported by competent evidamcte contrary, it has been discredited. PI. Ex.

middle school setting, “where social and hormamfalénces seem to take over student interest aeadias”); BCORR
00609 (2006-2007 letter stating, “Gender classeddg® an atmosphere that enables students todocasademics
instead of the social and hormonal problems thatran the middle school setting.”); Pl. Ex. C, @GegiDep. Vol. 1 at
211:24-212:1 (“With the removal of the opposite pessibly as a distraction . . . that parent hesined to make that
selection for their child™); PI. Ex. Y, Excerpt®i the Deposition of BCMS Teacher Kimberly Mintdapn. 14, 2010
(“Minton Dep.”), at 158:2-5 (“I do not think thatiftractions of the opposite sex] is solely jusdifion, but | think that that
is part of making a very good learning environrienyour child.”); Pl. Ex. Z, Excerpts from the Dsgition of Former
BCMS Principal Dan Snodgrass, Sept. 28, 2009 (“Grass Dep.”), at 174:18-21 (“if there are lessaisions, then
teachers can . . . get students to focus in thgbertiiey wouldn't in another type of class”).

% See, e.gPl. Ex. A, Def. Reponses to PI. Interrog. No. Titrp‘fewer distractions [and] less behavior profss).

2" See supraotes 25 & 26see alsdl. Ex. N, East. Dep. at 79:12-19 (“Obviouslyitscdown on flirting during class.
There are just some indications that students wepiteir self-esteem and their willingness to spedln class and to
engage themselves in learning if there are not raesf the opposite sex in the room, especiallygrmiddle school
years.”);id. at 79:21-23 (“[Middle school students] seem to ciegythrough a lot of hormone issues when theynateat
age.”).
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AA, Expert Report of Michael S. Kimmel, Ph.D. (“Kimel Rep.”), at 33 (“The notion of the
distraction because of the presence of the opssitbas been substantially disconfirmed
empirically.”); see alsdl. Ex. J, Halpern Rep. at 14, 16, 33-34. Undepavidence demonstrates
that coeducation has been a success. Pl. Ex. Bl Rep. at 27; Pl. Ex. K, Kimmel Dep. at 247:7-
17 (*[T]he very educational innovations implementeer the past 20 years to better facilitate girls’
education have actually benefitted boys as wethbge they are more attentive to individual
differences and learning styles rather than gestdezotypic ones.”see alsd®l. Ex. J, Halpern Rep. at
33.

Nor does research on the effects of single-sexatidacsupport contentions about improved
discipline in all-boys classrooms conveyed to BCM8£® and parent§’ Instead, evidence shows
that disciplinary problemisicreasein all-boys settings. Pl. Ex. J, Halpern Refl5i6, 35° Thus,
BCMS’ overbroad generalization about males and liesis not an “exceedingly persuasive
justification” under clear Supreme Court precedent.

3. Defendantspost hoaationale that BCMS offers single-sex classesusecaf
student choice or comfort is impermissible as danaf law

Perhaps because of its obvious illegality, Defetsdaacked away — once litigation had
commenced — from their claims that brain reseanolws boys and girls learn differentfyy. They

now deny that BCMS alters teaching strategies ebdsis of the gender make-up of classes or

% Teachers were told in a mandatory training it boys work better together,” and experiendevifer disciplinary
problems.” PI. Ex. L, 2004 PowerPoint TrainingB&ORR 00649.

2 Improved behavior has been presented as aniireéartchoosing single-sex class&eePl. Ex. F, 2008-2010 Parental
Consent Letters, at BC 16475-80 (citing “fewer igigte issues”).

% This scientific research confirms the experientes least some BCMS teachers. Pl. Ex. BB, fxsdrom the
Deposition of BCMS Teacher Brittany Whitmore, J&2.2010 (“Whitmore Dep.”), at 75:16-77:21 (onebalys class
was a “rough group of kids” who were “talkativeiates, disruptive,” and “rowdy”see alsd’l. Ex. EL EADart., at 11
(BCMS teacher stating, “When . . . you bring adl Hoys together, it is chaos,” and, “You can exadat of trouble with
the guys.”).

31 However, Defendants still proclaim “a growing had research showing different instructional neled&oys and girls”
in more recent letters to parents just as theyidraghrlier iterations of the prograromparePl. Ex. F, 2008-2010
Parental Consent Letters, at BC 1647580 id. 2004-2005 and 2006-2007 Parental Consent Lettd3§;@RR 00609,
00611.
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students’ sexsee, e.gPl. Ex. Y, Minton Dep. at 23:2-14, 66:13-67:24;B4. BB, Whitmore Dep. at
64:15-24; Pl. Ex. N, East Dep. at 70:12-13; Pl.&xO’Reilly Dep. at 156:11-20, 160:15-18, and deny
espousing the belief that boys and girls learefitly. Pl. Ex. C, Gedling Dep. Vol. 1 at 12523-
(“There’s not any patrticular learning styles thetessarily are just unique to girls or just unigue
boys.”)3?

Instead, Defendants offer the circular rationade $ex-segregated classes are justified by the
fact that parents and students continue to chbese See, e.gPl. Ex. CC, Carr Dep. at 239:5-7 (‘I
think it's good for the students to have the optmohoose their learning environment”); Pl. Ex. G,
O'Reilly Dep. at 76:17-18 (“obviously, for studeffitse gender classes have] worked because they
continue to choose to be in themt); at 147:21-148:1 (“[W]ith the gender plan we arerg students
and parents a choice if that is what they wanthieir student, if that is the environment thatstuglent
feels more comfortable in, or the parent feels thi#hsucceed more in that environment.”).
Defendants also argue that the classes are jddidfieause some students feel more comfortable in
single-sex classés.

The preferences of students, parents, or eventedsida not constitute an “exceedingly

persuasive justification” for segregating studemntshe basis of a constitutionally protected

%2 Defendants now also deny that BCMS uses thegieatlearned at the Gurian Institute to proviffergntiated
instruction to boys and girls. Pl. Ex. G, O'Reldgp. at 232:11-23. Nor, according to Defendaatsingle-sex and
coeducational classes differ in atmosphere, PBBxWhitmore Dep. at 186:8-188:11; “modeling” bé&tcurriculum, PI.
Ex. G, O'Reilly Dep. at 193:7-12; or the matereatal curriculum itself, PIl. Ex. Z, Snodgrass Dep4at0-15; PI. Ex. CC,
Excerpts from the Deposition of BCMS Teacher Jend@rr, Jan. 11, 2010 (“Carr Dep.”), at 25:7-16ER. Y, Minton
Dep. at 133:3-134:4.

33 BCMS personnel repeatedly claimed that singlesiesses allowed students to feel more comfort&sge, e.gPl. Ex.
CC, Carr Dep. at 26:9; 26:13-14 (single sex clgzsesde “a comfortable safe environment for thema nice, happy
learning climate that the student is comfortalife Il. Ex. G, O'Reilly Dep. at 147:23-25 (offerigingle sex classes “if
that is the environment that the student feels rwmn&fortable in”)jd. at 158:11-18 (recognizing “the kind of learning
needs that maybe they have at that age wheredtsajfrconscious of how they feel when the oppesitss in the room.
It's more so a thing that's more unique to this lageause their body is changing, their voice isgimg, they're
physically changing, emotionally changing. So dimes [single-sex classes] provide[] more comfarttiem.”); Pl. Ex.
N, East Dep. at 79:11-17 (stating that studenliseseeem and willingness to speak in class ineréamembers of the
opposite sex are not in the room). This rationale also stated to parents as a purported befsfigte-sex classes. Pl.
Ex. F, 2008-2010 Parental Consent Letters, at BIZ3-80.
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characteristic, such as seirginia, 518 U.S. at 524, 531, 534. Hlogan the Supreme Court
invalidated a nursing school’s all-female policywasating the Equal Protection Clause, over the
dissent’s objection that the decision “prohibits 8tates from providing women with an opporturaty t
choose the type of university thesefer.” Hogan 458 U.S. at 741 (emphasis addedg also Adams
v. Baker 919 F. Supp. 1496, 1504 (D. Kan. 1996) (holdiagpts’ preferences that a girl not wrestle
on a boys’ team insufficient under the Equal PtatecClause to justify girls’ exclusion from theysd
team);Fernandez v. Wynn Oil C&53 F.2d 1273, 1277 (9th Cir. 1981) (holding thettomer
preferences based on sexual stereotypes couldstitt employer’s sex discriminatioripjaz v. Pan
Am. World Airways, Inc442 F.2d 385, 388-89 (5th Cir. 1971) (same); DR 8§ 1604.2(a)(1)(iii)
(2009) (same).

These holdings mirror cases establishing that stymeferences do not legitimate racial
segregation in schools. While tlegelof judicial scrutiny is stricter for racial segadign than for sex
segregatiorseeVirginia, 518 U.S. at 532-33, both trigger judicial scrytiregardless of whether the
segregation is mandatory or is chosen by studerdsvoluntary basis. In the wakeBybwn v. Board
of Educationsome communities offered “voluntary” segregapargrams, which courts rejected as
unconstitutional, because they nonetheless petpdtrarial discriminationSee, e.gGreen v. County
Sch. Bd. of New Ker@91 U.S. 430, 441-42 (1968) (holding that a skhoard’s “freedom of choice”
plan allowing students to choose which public sttwattend did not constitute a “sufficient step”
towards dismantling the segregated public schabésy);Kelley v. Bd. of Educ. of Nashvijli70 F.2d
209, 230 (6th Cir. 1959) (upholding invalidationec$tatute “providing for separate schools for vhit
and Negro children whose parents or guardians tasilynelect that such children attend schools with
members of their own race” on the ground that “settools would not only be separate, but separated

because of race”)jnited States v. Jefferson County Bd. of EB80 F.2d 385, 389 (5th Cir. 1967).
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The rationale that students elect sex segregatoittvtherefore be invalid, even if Defendants had
offered it contemporaneously, and post-hodn response to litigationVirginia, 518 U.S. at 533.

B. BCMS’ Single-Sex Classes Are Not Substantially Rettzd to Improving Student
Achievement

BCMS also articulated the goal of improving studerademic achievement as a justification
for instituting single-sex class&s A.N.A. Plaintiffs do not dispute that raisingamt achievement is
an important governmental objectifeDefendants have failed, however, to demonstnate t
excluding boys from all-girls classes and excludjimty from all-boys classes are “substantially
related” to the achievement of that goghe Supreme Court recently emphasized that thergment
may not classify schoolchildren based on a cotistitally protected characteristic if it cannot [fie
the classification to “any pedagogic concept” otk “needed to obtain the asserted educational
benefits.” Parents Involved in Cmty. Schs. v. Seattle Sch.Nos 1, 551 U.S. 701, 726 (2007).

In order to “tie” any rise in student achievemerthie segregation of students by sex,
Defendants must overcome the law’s presumptiorttieat is no legitimate basis for separating
students by sex. The Supreme Court has repeatded that “gender . . . generally provides no

sensible ground for differential treatmenCity of Cleburne v. Cleburne Living Ctr., Ind73 U.S.

34 SeePl. Ex. A, Def. Responses to Pl. Interrog. No. CNES was labeled a school in distress by the KegitDeipartment
of Education in 2003 and was assigned a highliedkdiducator who suggested single-sex classel‘io i@ising test
scores and minimizing achievement gaps”); Pl. ExM&eks Dep. at 84:3-7 (BCMS “had very low testasband sex-
segregated education was “one of the . . . thivggghey tried” to “improve those test scores”);EX. DD, 2008-2009
BCMS Single-Sex Education Plan (“2008-2009 Gentier’R at BCORR 01129 (“Our important objective fidfering
single-sex classes is to improve the educatiohéeEments of our students.”).

% Defendants have asserted that one objectiveowaimimize the gap in achievement between boysjaisd SeePl. Ex.
E,LEADart., at 1 (quoting Snodgrass as stating: “Bagtevperforming significantly below girls”); Pl. BM, Critchelow
Dep. at 158:19-25; 310:19-21 (rationale of thelsisgx program in 2006-2007 school year was taceedander gaps);
Pl. Ex. EE, Excerpts from Deposition of BCMS Teachen O’Connell, Nov. 23, 2009 (“O’Connell Dep. V&), at
49:24-50:7 (closing a gap is always a goal of Ba&tghers); Pl. Ex. C, Gedling Dep. Vol. 1 at 1722@believes
gender pilot program was initiated because of geg@jes in test data). Single-sex classes canrairisdered
“substantially related” to both improving overathievement and closing achievement gaps, becamerll
achievement increases, then any preexisting gaplsl waden, not close. Pl. Ex. J, Halpern Rep4at'R single-sex
education were really ideally suited for promotegyning for both girls and boys, then it would restuce the
achievement gap; it would increase it."). Moregekrsing a gender gap in achievement does natdrof itself, enhance
student achievement and therefore cannot be coedidia important governmental objecti&ee id(“The easiest way to
reduce a performance gap between any two grotpsaduce the performance of the higher achieviaggg which is
undeniably an undesired outcome.”).
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432, 440 (1985). “[W]hat differentiates sex frontls nonsuspect statuses as intelligence or physical
disability . . . is that the sex characteristigfrently bears no relation to ability to perfornifontiero,
411 U.S. at 686 (plurality opinion).

Applying these precepts, a court in this Circuititleat the Constitution demands a showing
that including members of the other sex in singleeslucational programs would frustrate the asberte
educational goalGarrett v. Bd. of Educ. of Detroif 75 F. Supp. 1004, 1006, 1014 (E.D. Mich. 1991)
(enjoining the opening of three all-male elemensatyool “academies” in inner-city Detroit designed
to address the needs of at-risk African-AmericayspoThe court held that, while African-American
boys in Detroit had many compelling educationatisesnd while coeducational programs had failed
to improve boys’ achievement adequately, the sdbmaid had failed to demonstrate that coeducation
was thecauseof the school’s failure to improve male achievenhagml that the exclusion of girls from
the academies was substantially related to addgelssiys’ compelling educational needis. at 1008.
Defendants likewise fail to meet their heavy buroetlemonstrating that “the sex characteristicrbea
a direct and substantial relationship to their ational objectives.

1. Defendants cannot demonstrate that excluding gsiffem certain classes
based on sex enhances student achievement

BCMS has not put forward any evidence indicatirag §imgle-sex classes bore a substantial
relationship to any rise in student achievemer ddn it. Defendants repeatedly testified thaVEsC
does not systematically assess whether its “gdyaserd” program is related to boosting student
achievement. BCMS personnel testified that theyat@wompare scores of children in single-sex
classes with scores of their peers in coeducatehasdes and that they do not systematically track
particular children’s achievement over time to detee whether their scores improved once assigned
to single-sex classes. Pl. Ex. M, Critchelow @[36:24-37:12 (the only assessment of the pilot

program was her and another teacher’s observatidghsir classrooms; no written analysis was done);
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id. at 151:16-25 (stating she never determined whgtrader classes were performing better or worse
than other classes for 2005-2006); PIl. Ex. P, Ofethiep. Vol. 1 at 121:3-16 (stating that sherditl
compare grades for 2004-2005 school year by gelmaieqgoked at all students’ grades

“‘individually”). Senior administrators testifieddt they did not “sit down and look at those claste
determine their effect on student performanceanmthey certain how one would be able to do 0. P
Ex. O, Meeks Dep. at 86:22-23, 96:14-16 (“[W]oulahbw that gender-based classes was the thing
that closed the gap? Again, no, | wouldn't.”).

In order to show that a challenged classificatidisubstantially related” to the proffered
important governmental objective, “reliance upoecaotal and weak circumstantial evidence” is
“insufficient to carry [the] burden.Cmtys. for Equity v. Mich. High Sch. Athletic As4®9 F.3d 676,
693 (6th Cir. 2006) (internal quotation marks oedijt Here, Defendants have offered a combination
of anecdotal evidence and unsubstantiated claimgapéll academic improvement at the sch&ale,
e.g, Pl. Ex. A, Def. Responses to PI. Interrog. Na%.2t PI. Ex. C, Gedling Dep. Vol. 1 at 181:11—
182:19 (explaining that the only evaluations conmggsingle-sex and coeducational classes have
consisted of “informal tallies” evincing no differees in academic progress); Pl. Ex. G, O'Reilly.Dep
at 77:9-12 (“Our gaps are not as significant ag Were previously. Is that strictly because ofdggn
you can't attribute it to that.”). But anecdotaldence does not make “the link showing that” the
discriminatory classification is “substantiallyat#d” to the goalCmtys. for Equity459 F.3d at 694
Moreover, simply asserting that scores have riseradl is insufficient, because Defendants have not
shown that any improvement is substantially relaget$ single-sex program. Pl. Ex. C, Gedling Dep
Vol. 1 at 181:11-182:8 (BCMS lacks the “time or pauwer” to determine whether improvements in
test scores can be attributed to sex segregaibiigx. G, O'Reilly Dep. at 150:4-10 (“Q. Is theney

correlation between gender classes and increastquetéormance? A. For some students, yessQ. |
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that because of their participation in the gentdeses? A. | can't say thatitis. | can't daatit
isn’'t.”); id. at 88:8-89:1; PI. Ex. O, Meeks Dep. at 94:9-1&]¢f the past few years [BCMS has]
made steady gains. Do | know it's from [the germmiegram]? No. | don't have a clue.”).

Apparently, Defendants did not even maintain tkends necessary to assess whether single-
sex classes are substantially related to impravelgist performance. The expert whom Defendants
paid more than $17,000 to input and prepare stbfitvement data testified that he was unable to
determine how students in single-sex classes paefbm relation to those in coeducational classes,
because BCMS never provided him with informatiomiich students were in single-sex classes and
which were in coeducational clas&®<l. Ex. FF, Invoices of Dr. Edward Fergus (“Fertiwoices”),
at BCEF 00619-00623; Pl. Ex. Q, Fergus Dep. at-&2&0, 105:18-106:2, 321:13-%5In these
circumstances, Defendants are unable to carrylibielen of showing that the single-sex classes were
substantially related to achieving their educatigoal.

Defendants also are unable to isolate single-sase&$ as the cause of improved student
achievement. In an effort to improve student perémce, Defendants implemented a range of
strategies simultaneously, Pl. Ex. N, East De@lat (school was “doing whatever we could”); Pl. Ex
G, O'Reilly Dep. at 57:4-17, including (i) “teamifidpl. Ex. C, Gedling Dep. Vol. 1 at 57:5-19;

(i) “active engagement strategiesl’ at 60:8-13; Pl. Ex. G, O’Reilly Dep. at 61:16-28d (iii) “block

% Defendants dispute their expert's conclusion wittiput citation to any evidence, insist that Bergus’ failure to compile
a suitable data set “was not simply because ofrdentiissues, it was also because there were topatizer variables to
consider.” Pl. Ex. X, DeDaubertMemorandum at 5. This proposition was not conratead by Dr. Fergus during his
deposition; his testimony to the contrary was qtléer.

37 See als®l. Ex. GG, Fergus Codebook, Breckinridge Middibd®| Status of Dataset, at BCEF 000494-000497
(describing information on student gender and assigt to single-sex classes as “corrupted”); PI(E¥Fergus Dep. at
27:14-31:19, 77:15-79:19, 141:25-146:19, 160:52P61Plaintiffs’ expert reached the same conclusased upon the
absence of this data produced by Defendants iowdisz “If, however, you all would like to give ntige data, the
achievement data, broken out by single-sex and aasses, | would be able to give you a much hefisitive answer”
as to the classes’ effectiveness. Pl. Ex. HH, ipxeérom the Deposition of Patricia B. Campbdll,[®, Feb. 11, 2010 at
136:12-15.

3 “Teaming” allows a teacher of one academic stiijeshare the same group of students with a té&eachers of other
subjects so that faculty can effectively addrediwitiual student needs among smaller groups oéstad PI. Ex. G,
O'Reilly Dep. at 33:22-35:23.
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scheduling,” PI. Ex. M, Critchelow Dep. at 12:12-38:3-19°° Defendants, however, did not attempt
to determine which, if any, of these diverse sjiatewas effective. PIl. Ex. N, East Dep. at 91:5-7
(“There’s no way to know what does and what dodartk] from year to year, so you just keep
trying.”); Pl. Ex. G, O’Reilly Dep. at 37:5-8 (“Thefs just a whole variety of things that we've dane
the middle school that have led to improvement,iggtard to single out one thing that might be a
reason”). When asked, most stééhiedthat the sex-separated classes were the modicsighi
strategy adopted by the school, and testifieddtifiar strategies were more importaht.

It may be valid, as a matter of educational polieygersist in utilizing a range of strategies,
without knowing which are effective and which age. nThe law demands more, however, when a
school implements a strategy of separating studertise basis of a protected characteristic, ssich a
sex. To justify using such a strategy, Defendamist show that the sex-based strategy, itself, is
“substantially related” to the achievement of ttagesl important goal. It is undisputed that Deensl

have failed to do so.

39 Defendants also used the following strategi@sotnputer labs and “Carnegie Math” computer paotg, Pl. Ex. Y,
Minton Dep. at 40:16-18; PIl. Ex. CC, Carr Dep.5#:3-158:3; Pl. Ex. G, O'Reilly Dep. at 59:11-61:@i%“ESS,” an
after-school tutoring program, PI. Ex. Y, Mintonat 40:18-21; (jii) “CHAMPS,” a classroom disaig management
program, Pl. Ex. M, Critchelow Dep. at 111:7-118BEX. Y, Minton Dep. at 162:2—4; PI. Ex. N, EBsp. at 137:4-8;
Pl. Ex. G, O'Reilly Dep. at 58:2-59:10; (iv) “diffentiated instruction,” PI. Ex. M, Critchelow Dey.31:25-32:7; PI. EX.
P, O'Connell Dep. Vol. 1 at 119:9-16; PIl. Ex. GRéilly Dep. at 141:6-11; 159:11-160:18; Pl. ExShApdgrass Dep. at
90:25-92:15; (v) homogeneous and heterogeneowensibuping, Pl. Ex. Z, Snodgrass Dep. at 1042881 (i)
cooperative group work, PIl. Ex. CC, Carr Dep. &18-147:10; (vii) “active engagement” and “liteyatrategies,” PI.
Ex. G, O'Reilly Dep. at 61:16-25, 63:6—67:12; and)(innovative uses of technolog,. at 69:7—71:11.

“0 E.g, Pl. Ex. G, O'Reilly Dep. at 33:22-34:4 (“Q: Whabuld you say has been the most significant chamigems of
methods of instruction or operation since you'verbere? A: ... Teaming ... began in .thee04-05 or 05-06"); PI.
Ex. C, Gedling Dep. Vol. 1 at 57:5-10 (testifythgt the most significant change at BCMS duringéwure is the
implementation of the team concept, because ligiitie number of students for which teachers appnsible is helpful
for the staff and students); Pl. Ex. M, Critcheldap. at 35:11-18 (testifying that she did not kvdwether changes in
student performance were “a result of the singielgeor because of the block scheduling with moneentrated time”);
Pl. Ex. O, Meeks Dep. at 73:25-75:17 (attributimgiiovement to a greater focus on individual stugjeatiew of work
samples, accountability within the school).
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2. Defendants cannot rely on research to establislsitiie-sex classes are
substantially related to improving student achieseim

In the absence of specific evidence establishiaigsihgle-sex classes at BCMS are
substantially related to improved student achieveni@efendants cannot rely on academic research
literature to fill the gap, because it is undisgutet the research on single-sex education is@ecpli
An expert in systematic research review and metbysid ™ evaluated what is acknowledged to be the
“best available” literature review of research mgle-sex schools and concluded that it did nahfar
sound basis for instituting sex-segregated educakh Ex. I, Expert Report of Jeffrey C. Valew]
Ph.D. (“Valentine Rep.”), at 6-8. This literatuexiew, which was commissioned by the U.S.
Department of Education and relied upon in proniuigdahe 2006 DOE regulations, conceded that the
research is “equivocal.” Pl. Ex. JJ, 2005 U.S.ddepent of Education Repo8ingle-Sex Versus
Coeducational Schooling: A Systematic Reyi2@05 DOE Report”), at x;ee alsdPart V.B. infra.

Such mixed results are a far cry from the requieedeedingly persuasive justification.”

In sum, viewing the evidence in the light most falte to Defendants, they have failed to
meet their legal burden to demonstrate that thegdtneir separation of students by sex on an
exceedingly persuasive justification. BCMS’ prodig objectives for the “gender-based” classes are
constitutionally infirm, and Defendants have nanhdestrated that BCMS’ separation of students by
sex is substantially related to improving studehtevement.

V. BCMS VIOLATES THE 2006 DOE REGULATIONS

The BCMS single-sex education program has nevisfisdithe 2006 DOE regulations
purporting to allow sex segregation under limitiecumnstance&® First, the program was

implemented three years before the regulationsefiekt. Seer1 Fed. Reg. 62,542 (Oct. 25, 2006)

*1 These are two techniques used by social sciettiisynthesize and evaluate multiple researctestud

2 A.N.A. Plaintiffs’ position is that any constriar of the 2006 DOE regulations that would permitsegregated classes
in a coeducational school would render the reguiatinvalid as contrary to Title IX and the Comuitiin, to which they
are necessarily subordinatgee infraPart V; U.S. Const. art. VI, cl. 2 (Supremacy G&8u However, even if these
regulations were valid, BCMS’ sex segregationfsiis to comply with their nondiscrimination recgments.
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(codified at 34 C.F.R. § 106.34). Once the reguattook effect, BCMS did not satisfy their stieemg
requirements. Far from making single-sex educéasidool for educators to try,” Pl. Ex. X, Def.
DaubertMemorandum at 9, the regulations presume thatesgregation constitutes discrimination, 34
C.F.R. 8 106.34(a) (“[A] recipiershall notprovide or otherwise carry out any of its educatio
programs or activities separately on the basiexyf@ require or refuse participation therein by af

its students on the basis of sex”) (emphasis added)only tolerate it upon a showing teathsingle-
sex class meets the following four requirements:

1. that sex segregation is based on an enumeratedrtempobjective,” and is “substantially
related” to achieving that objective;

2. that sex segregation is implemented in “an everdthnthnner”;
3. that enrollment in the classes is “completely viawyi; and

4. that a school offer “all other students, includitigdents of the excluded sex, a substantially
equal coeducational class.”

34 C.F.R. 8 106.34(b)(1)()-(iv). These requiretaame drafted conjunctively; BCMS'’ failure to meet
even one constitutes a violation of the regulatiddsfendants have consistently failed to meetfirtste
two requirements in implementing the BCMS prograroesthe 2003-2004 school year. Therefore,
even if Defendants complied with the third and flouequirements in some years, their failure totmee
all four for eachsingle-sex class offered at BCMS is fatal to thempliance with the regulations.

1. Defendants must first identify an important objegtand establish a substantial
relationship between that objective and each ssgpeclass offered, a requirement mirroring the
Constitutional demand. 34 C.F.R. § 106.34(b)(INondiscrimination on the Basis of Sex in
Education Programs or Activities Receiving Fedena&ncial Assistance, 71 Fed. Reg. 62,530, 62,533
(Oct. 25, 2006) (“[F]ailure to have a [genuinelification, i.e., an important objective and a

substantial relationship between [the sex segmuhtithering that] objective . . . would be sex
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discrimination.”) (preamble to the 2006 DOE regalat). Seediscussiorsupraat Part lll. The
justification cannot be inventgubst hodn response to litigation. 71 Fed. Reg. at 62,533

The DOE regulations recognize only two “importaojectives”. sex segregation must be
either (A) part of a recipient’s overall established pplio provide diverse educational opportunities,
or (B) to address the particular, identified educatieeds of its students. 34 C.F.R. § 106.34(Ip)(1)(
As to the first, BCMS had no “established polic§pooviding “diverse educational opportunities”
before implementing its sex segregation programinaleed any policy at all regarding the gender
program until the 2008-2009 school year, when @yulas creategost hodn response to litigation.
SeePl. Ex. C, Gedling Dep. Vol. 1 at 219:21-23 (ptm2008-2009, “we didn't have a formal plan
written previously at all, in trying to make suinat we followed the [2006 DOE] regulation”). Even
such a policy were established prior to the 20aB438lot program, “offering an additional education
option,” consisting of single-sex classes, Pl.ADef. Reponses to Pl. Interrog. No. 2, fails tovide
the range of “diverse educational opportunitiegineed by the DOE regulations. 71 Fed. Reg. at
62,535 (requiring that “the range of choices offdmestudents and parents [not be] limited to singl
sex schools and classes and coeducational scinoiottaases”). BCMS would have to offer single-sex
classes in addition to other existing optiolts. Defendants cannot satisfy this prong by “simply
establish[ing] a single-sex class and declar[ing] the class by definition promotes diversity, thaesy
attempt to do herdd.; PIl. Ex. A, Def. Reponses to PI. Interrog. No. 2.

In any event, the Supreme Court has held thatgiraysingle-sex options does not serve a
constitutionally adequate interest in “diversifi The Court has rejected attempts to use the lgegua
of “diversity” to promote single-sex learning emriments.Virginia, 518 U.S. at 545. Rather, the

diversity interest recognized as genuinely commglls the creation of a diverse student body, which

*3 In Virginia, VMI argued that providing single-sex educations option among many was an important governinenta
objective, and that the exclusion of women from \Wixls essential to that ensl18 U.S. at 545. The Court rejected this
analysis as “notably circular,” and a “bent and bd¥wersion of the constitutional standard.
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breaks down stereotypes and enables studentsdcstartl persons who are different than they.
Grutter v. Bollinger 539 U.S. 306, 324-34 (2003).

Under the regulations, Defendants also could dlaatitheir program was instituted to address
the “particular, identified educational needs” &S students. 34 C.F.R. § 106.34(b)(1)(i)(B). But
any effort to improve the overall achievement aMEfails to focus on the subset of academically
“limited or deficient’studentsas required by the DOE regulations. 71 Fed. &e&f2,535.

Defendants assert that sex segregation was yitigllemented after BCMS was labeled a “school in
assistance” for low standardized test scoreEEXPK, Def. Reponses to Pl. Interrog. No. 1.
Defendants do not address the “particular, idedtéiducational needs” of students by offering singl
sex classes to every BCMS student.

BCMS'’ sex segregation also is not “substantialigtesl” to achieving the objectives named in
the regulations. Defendants have only proffereorgelation between an overall “improvement in test
scores, educational environment, discipline andchievement gaps,” evidenced by “Kentucky
Performance Reports, grades, discipline recorésdartal evidence, as well as teacher, studenttpare
and administrator input.” Pl. Ex. A, Def. ReponteBI. Interrog. Nos. 1 & Zee alsd’l. Ex. X, Def.
DaubertMemorandum at 9 n.4. As explairegra Part 11.B.1, Defendants have never established a
nexus between single-sex classes and these impeat&much less hogachsex-segregated course
offered at BCMS is substantially related to aclmgwan important educational objectivehe DOE
regulations require more than a “hypothesized” tislkveen sex segregation and educational benefits.
71 Fed. Reg. at 62,533 (quotiiyginia, 518 U.S. at 533} As in the constitutional context,

assuming thatll students are “distracted” by the opposite sexasty the type of reliance on “overly

*4 Defendants must conduct a fact-specific evaluatideast every two years to ensure that singlelasses are
“substantially related” to achieving an importabjeative. 34 C.F.R. § 106.34(b)(4)(i); 71 Fed. Re®2,539see also
34 C.F.R. § 106.71 (incorporating record retentmuirements for recipients demonstrating compdianith DOE’s
regulations prohibiting discrimination).
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broad generalizations about the different taleafsacities, or preferences of either sex” congitkere
be discrimination under the regulations. 34 C.B.R06.34(b)(4)(); 71 Fed. Reg. at 62,533-34
(same)®®

2. BCMS violated the 2006 DOE regulations by failingrhplement its program
objectives in an evenhanded, nondiscriminatory manDefendants must implement either of the
“important objectives,” 34 C.F.R. § 106.34(b)(4)fm) a manner consistent with the specific
requirements of each objective and must “providekegducational opportunity to students regardless
of their sex.” 71 Fed. Reg. at 62,536.

Evenhanded implementation requires Defendant&éocertain steps in determining whether
such classes should be offered in the first pl&@&MVS must determine “which classes in which
subjects should be offered as a single-sex oppiyraumd to whom” before proceeding to offer single-
sex classes in furtherance of diverse educatigmartunities.Id. If meeting particular, individualized
needs of students, BCMS would be further obligaaedake an “unbiased assessment, based on
evidence, of the educational needs of both sexegwai particular setting.” Once those needs are
ascertained, BCMS would determine “based on aysisaf evidence, that the single-sex nature of
the class would be substantially related” to medtmose needdd. at 62,536, 62,535.

As discussed in Part I11.B.&uprg BCMS has never undertaken any evidence-basegsanal
in deciding to initially implement, or continue efing, single-sex classes. Nor have they attentpted
decide which students, if any, should be targe®tile they concede they have an obligation to
evaluate the program every two years, Pl. Ex. X, DaubertMemorandum at 8-9, the two-year

interval is only a procedural obligation; their stamtive obligation to ensure that the program is

*5 Defendants also have not shown that single-seses are “substantially related” to improvingigise at BCMS. 71
Fed. Reg. at 62,536 (discipline and other socadisenay be permissible objectives only if “the Isirsgx nature of the
class [is] substantially related to the objectivétjstead, Defendants attribute any improvemedisitipline to the
CHAMPs program, a comprehensive discipline plariemgnted during the same years as its gender pro§eeP!.
Ex. G, O'Reilly Dep. at 58:2-59:10; PI. Ex. N, EBsp. at 137:4-8; Pl. Ex. Y, Minton Dep. at 162:2—4
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implemented in a nondiscriminatory manner — incigdanalyzing “evidence” confirming a
substantial relationship between single-sex classgsneeting student needs — is ongoing. 71 Fed.
Reg. at 62,539; 34 C.F.R. § 106.34(b)(4). BecBafendants have never performed such an analysis,
they failed to satisfy the “evenhandedness” requerd at any time.

3. Defendants fail to meet the requirement that engsik in the sex-segregated program
be completely voluntary. A school cannot, for eghan“for administrative convenience, assign or
attempt to ‘steer’ students” into single-sex classél Fed. Reg. at 62,53¢e als®4 C.F.R. §
106.34(b)(1)(ii). BCMS scheduled single-sex aasas the default scheduling configuration for the
2004-2005, 2005-2006, 2006-2007, and 2007-200®bghars. Pl. Ex. F, 2004-2008 Parental
Consent Letters at BCORR 00611, 00610, 00609, 00B68veen 2004 and 2006, if parents failed to
return the opt-out forms provided by the schoaljebts would be placed by BCMS staff into single-
sex classes. Pl. Ex. C, Gedling Dep. Vol. 1 at®a6 (“So when parents didn’t return those [ayit-0
forms], we would put the students in single-gemtisses.”). In 2007-2008, students were assigned
mandatorilyto single-sex classes without parental authooatPl. Ex. C, Gedling Dep. Vol. 1 at
100:20-23. They were only given the option to ewihto some coeducational classes well into the
school year and after much protest. Even thedests did not have the option to choose
coeducational related arts classes. Pl. Ex. F-2008 Parental Consent Letter. Furthermore, as
described below, the coeducational alternativetad@to BCMS students were not substantially
equal as required under the 2006 DOE regulations.

BCMS unlawfully “steered” students into single-stasses. Principal Gedling acknowledged
that BCMS counseled parents on whether to oph@r students to remain in single-sex classes,
describing to parents, for example, the “benefitsudding self-confidence in single-gender classes

and that the school’s practice of steering studemtard single-sex classes only changed “[w]hen we
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had the lawsuit.” Pl. Ex. C, Gedling Dep. Vol.t1186:9-16, 107:7-18, 108:19-23. Similarly, in
describing the single-sex program in the opt-dtéreto parents, BCMS improperly “steered” stuslent
toward single-sex classes by emphasizing the gegbenefits of those classes to the exclusionyf a
harms, in violation of the 2006 DOE regulation$ie Tetters state that “[g]lender classes provide an
atmosphere that enables students to focus on aicadastead of the social and hormonal problems
that occur in the middle school setting”; thatrffdrest in gender-based classes continues to sedrea
Kentucky schools”; and that single-sex classes agpported by a “growing body of research.” Pl.
Ex. F, 2004-2005, 2005-2006, 2006-2007 Parentat&@ur etters at BCORR 00611, 00610, 00609.
The letters included comments from students pasingle-sex classes for improving their grades,
limiting “distractions,” and minimizing their “feaf asking questions.id. Even the 2007-2008
parent letter, which was prompted by what BCMS attarized as “some parents/guardians [being]
dissatisfied” with single-sex classes, touted thsses as a strategy to “enable [each studerd] to b
successful and eventually become a productivesnitiad., 2007-2008 Parental Consent Letter at
BCORR 00608.

In the parent letters, BCMS neglected to addressgk of harm to students associated with
government-sponsored separation — whether “volyhtemot — based on sex, including include the
risk of depriving students of certain opportunitiesnforcing gender stereotypes, and “flatteniveg t
differences among boys and among girls.” Pl. BEx. Iimmel Rep. at 21-22. The evidence suggests
that at least some of these harms occurred at BG4S, e.gPl. Ex. R, AN.A. Dep. at 73:23-74:12
(describing all-girls classes as more “dramatiaf gils in those classes as “catty,” exemplifying
common gender stereotypes). Grouping childrerekygan exacerbate discipline problems and
bullying, in particular in all-boys groupings. Ek. AA, Kimmel Rep. at 15-2@ccordPI. Ex. BB,

Whitmore Dep. at 75:16-77:21 (describing an alldadss of hers with particularly severe behavioral

38



issues). And researchers have found that classt@mgement and discipline in single-sex classes
reinforce gender stereotypes. PI. Ex. J, Halpem B 15, (citing Datnovet al, Is single-gender
learning viable in the public sector? Lessons f(@afifornia’s pilot program 2001)*° Accordingly,

the evidence is undisputed that BCMS’ single-segfam was not “completely voluntary.”

4, BCMS has not consistently offersdbstantially equal coeducational alternatiess
required by the 2006 DOE regulations. Defendamtsad offer coeducational classes that are the same
size as single-sex classes. Pl. Ex. H, Gedling Welp?2 at 34:24—-35:25 (since she became principal
two of the fewer than six classes that exceedé&gl ctpacity for enroliment were all-girls classes).
Single-sex classes are smaller when compared to#dakicational classes. It is undisputed thas clas
size has an impact on learning and student ach@we®eeP!. Ex. LL, Excerpts from the Deposition
of Kathleen M. Ronay, Mar. 12, 2010 at 143:20-28:9-13 (noting that some research shows that
class size, when below 15 students, markedly ingsretudent performance); Pl. Ex. J, Halpern Rep.
at 15 (listing smaller class size as one of thedlieces related to the enhancement of student
achievement”)see alsdl. Ex. C, Gedling Dep. Vol. 1 at 99:2-100:4 (ngtpreference for smaller

class sizes, particularly class sizes below 2%estsil

V. EVEN IF BCMS SATISFIED THE 2006 DOE REGULATIONS, TH OSE
REGULATIONS ARE CONTRARY TO LAW

Defendants’ protestations that BCMS'’ single-sexyam is lawful because it complies with
the 2006 DOE regulations are unavailing becaus&Né\. Plaintiffs have argued throughout this
case’’ those regulations are contrary to law. Even febBeants were found to comply with the

regulations, which, as explained above, they datiheir program independently violates Title IX and

“5 The cited study found that, when boys’ and gillssses were on the same campus or taught bytsachers, it “actually
served to create and maintain theories of genolecAuse it “allowed teachers to constantly cormpays and girls.” Pl.
Ex. KK, Amanda Datnhowet al, Is Single Gender Schooling Viable in the Publid@@d_essons from California’s Pilot
Program May 20, 2001, ANA-DH 01590 to ANA-DH 01674, at5i.

47 SeePl. Ex. MM, A.N.A. Plaintiffs’ Response to Defemts United States Department of Education and Meirga
Spellings’ Mation to Dismiss (Docket Entry No. 108&) 15-25, 27-38.
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the Constitution. Defendants cannot cure thesetieby relying on regulations that themselves
violate Title IX, are not entitled to judicial deémce, violate the standards for reasoned agency
decisionmaking, and violate the Constitution.

A. BCMS Cannot Rely on the 2006 DOE Regulations, Becs@ They Violate Title IX
and are not Entitled to Chewron Deference

Defendants cannot avoid their own Title IX violatioy relying on the 2006 DOE regulations,
because those regulations do not constitute anaalsanterpretation of Title IX and are not eatitto
judicial deference. A court reviewing an agenaytsrpretation of a statute that it administerstmus
utilize the two-step process outlined by the Supr@ourt inChevron U.S.A. Inc. v. Natural Resources
Defense Coungit67 U.S. 837 (1984). First, the court determindgether Congress has directly
spoken to the precise question at issue. If teatiof Congress is clear, that is the end of tatam
for the court, as well as the agency, must givecetb the unambiguously expressed” legislativenint
Id. at 842-43. Where “Congress has not directly addcbthe precise question at issue,” and “the
statute is silent or ambiguous with respect tefeeific issue, the question for the court is wretihe
agency’s answer is based on a permissible constngftthe statute.’ld. at 843.

DOE'’s 2006 regulations fail at “Step One” of thkeevroninquiry, because Congress has
directly addressed the question and “left no gaffor the agency to fill."Carcieri v. Salazgrl29 S.

Ct. 1058, 1066 (2009). As discussed above, Mtierovides that no student can “be excluded from
participation in, be denied the benefits of, osblgjected to discrimination” in any “education peog

or activity” receiving federal funding. 20 U.S.C.2681(a) (West 2010). While the statute enumerate
“a list of narrow exceptions” to this broad rulackson544 U.S. at 173; 20 U.S.C.A. 88 1681(a)(1)-
(9), 1686 (West 2010), it contains no exceptioritiersex-based exclusion of students from classes i
a coeducational school, and an agency may noeaadditional exceptions beyond those enumerated

in the statute See supraPart .
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The 2006 DOE regulations allow exclusion of stusiéiaim classes based on sex when the
requirements of 34 C.F.R. § 106.34(b)(1)(i)-(i\9 aret, in direct contravention of the statute. eBee
“the text of the statute is unambiguous” as to iaetoeducational recipients may exclude students
from classes based on sex, “and, therefore, thietiof Congress is clear, that is the end of thtenia
under theChevroninquiry. Chao v. OSHR(40 F.3d 519, 523 (6th Cir. 2008) (internal gtiote
omitted). When, as here, “the statute is unambigjutbere has been no delegation to the agency to
interpret the statute and therefore the agencgsgaretation deserves no consideration at all, nessh
deference. Terrell v. United State$64 F.3d 442, 450 (6th Cir. 2009) (citidgited States v. Mead
Corp, 533 U.S. 218, 227 (2001}).

Even if Title IX could be read to have “explicitsft a gap for an agency to fillChevron 467
U.S. at 843, the 2006 DOE regulations would nariiied to deference, because they conflict with
the regulations of atither executive agencies charged with interpréftithg IX. 20 U.S.C.A. § 1682

(West 2010). More than twenty-five federal agembiave issued such regulati8h<Each, apart from

“8 By contrast, courts have recognized that the D@fgjslations implementing Title IX in the realmethletics are entitled
to Chevrondeference, “because Congress explicitly delegatéite agency the task of prescribing standardsliidetic
programs under Title IX.”"McCormick ex rel. McCormick v. Sch. Dist. of Manmack 370 F.3d 275, 288 (2d Cir. 2004)
(quotingCohen v. Brown Uniy991 F.2d 888, 895 (2d Cir. 1993) (citing Educaianendments of 1974, Pub. L. No. 93-
380, § 844, 88 Stat. 484, 612 (1974¥e also Neal v. Bd. of Trustees of the Cal. Shaites, 198 F.3d 763, 770 (9th Cir.
1999) ((noting with regard to the explicit delegatof authority to the agency to create standardstfiletic programs
under Title IX, “UndeiChevron where Congress has expressly delegated to aoyaherpower to ‘elucidate a specific
provision of the statute by regulation,’ that agéswegulations should be accorded ‘controllinggheunless they are
arbitrary, capricious, or manifestly contrary te tatute.”) (citations omitted)).

9 These agencies include the U.S. Department of Koh&ecurity, 6 C.F.R. § 17.415 (2010); the U &ddtment of
Agriculture, 7 C.F.R. 8 15a.34 (2010); the U.S. ISaccRegulatory Commission, 10 C.F.R. § 5.415 (Rahé U.S.
Department of Energy, 10 C.F.R. § 1042.415 (2ah8)t).S. Small Business Administration, 13 C.F.R18415 (2010);
the National Aeronautics and Space AdministrafidrnC.F.R. 8§ 1253.415 (2010); the U.S. Departme@oofimerce, 15
C.F.R. § 8a.415 (2010); the Tennessee Valley Aityh@8 C.F.R. § 1317.415 (2010); the U.S. DepantroéState, 22
C.F.R. § 146.415 (2010); the U.S. Agency for Iradamal Development, 22 C.F.R. § 229.415 (201@)!5.
Department of Housing and Urban Development, 24RC§3.415 (2010); the U.S. Department of Justige;.F.R. §
54.415 (2009); the U.S. Department of Labor, 29R.& 36.415 (2009); the U.S. Department of thaJuey, 31 C.F.R.
§ 28.415 (2009); the U.S. Department of Defens€.BR. § 196.415 (2009); the U.S. National Archigad Records
Administration, 36 C.F.R. § 1211.415 (2009); th8.UDepartment of Veterans Affairs, 38 C.F.R. § 23.4£2009); the
U.S. Environmental Protection Agency, 40 C.F.R485 (2009); the U.S. Department of the Interi8rC4F.R. § 41.415
(2009); the Federal Emergency Management Agendg,BR. § 19.415 (2009); the U.S. Department oftHlead
Human Services, 45 C.F.R. § 86.34 (2009); the NaltiScience Foundation, 45 C.F.R. § 618.415 (28@9) orporation
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DOE, expressly prohibits coeducational institutisam segregating classes by sex, stating that “[a]
recipient shall not provide any course or othene@®ey out any of its education program or activity
separately on the basis of sex, or require oregfagicipation therein by any of its studentsuchs
basis.®

When a Spending Clause statute like Title IX autlesrany agency, regardless of mission, to
promulgate regulations affecting it, there is “ti@ same basis for deference predicated on expastis
[the Supreme Court] found with respect to the Emrinental Protection Agency'’s interpretation of the
1977 Clean Air Act Amendments @hevron” Bowerv. Am. Hosp. Ass@76 U.S. 610, 643 n.30
(1986) (examining regulations promulgated by HHEl@menting the Rehabilitation ActA contrary
rule would create the danger that a regulated pantyd “be faced with multiple and perhaps
conflicting interpretations of the same requirenie@ollins v. Nat'l Transp. Safety B&51 F.3d
1246, 1253 (D.C. Cir. 2003). The 2006 DOE regoiteticreate such a dilemma for funding recipients
such as Defendants, who cannot provide the siegletasses contemplated by the regulations without
violating the regulations of other agencies.

DOE's new interpretation is at odds with its owngstanding, congressionally-approved
regulations. “The fact that [an] agency’s intetgtion ‘has been neither consistent nor longstandin
... Substantially diminishes the deference tgien to [the agency’s] present interpretatiorhef t
statute.” Bowen 476 U.S. at 646 n.34 (quotiggutheastern Cmty. Coll. v. Dawv€l2 U.S. 397, 412
n.11 (1979)). As explainesiiprg the prior DOE regulations had been specificallyraygd by
Congress. The 2006 regulations represent a segecfram that longstanding, authoritative

interpretation; accordingly, they are “entitlecctmsiderably less deference than a consistently hel

for National and Community Service, 45 C.F.R. 828%5 (2009); and the U.S. Department of Transiiamtad9 C.F.R.
§ 25.415 (2009).

%0 See supraote 49see alsaliscussion asupraPart I.C. (discussing HHS and USDA regulationsexmiaining that
single-sex classes violate this regulatory mandate)
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agency view.”INS v. Cardoza-Fonsecd80 U.S. 421, 447 n.30 (1987) (internal quotatiamks
omitted).

Finally, Chevrondeference does not apply where an agency’s ietatjgm of a statute raises
serious constitutional issues, even if the intégticm would otherwise be permissibEedward J.
DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Consfrades Councjl485 U.S. 568, 574-75 (1988).
The 2006 DOE regulations’ interpretation of Titkerhises grave constitutional questions under the
Equal Protection Clause, as set forth in Patt, infra. Therefore, the Court should “independently
inquire whether there is another interpretatiohyaiging these serious constitutional questidvad, t
may fairly be ascribed” to the statutd. at 577. The Court must construe the statutedm av
constitutional difficulties “if such a constructiginot plainly contrary to the intent of Congréss.
Chamber of Commerce v. FEE F.3d 600, 605 (D.C. Cir. 1995). A constructd Title IX that
avoids constitutional difficulties accords with theent of Congress as expressed in Title IX's pgss
and in its approval of the original HEW Title IXg@ations forbidding sex-segregated clases.

B. BCMS Cannot Rely on the 2006 Regulations, Becausbdy Are Arbitrary and
Invalid

Defendants cannot rely on the 2006 DOE regulatlmersause they are not “based on a
permissible construction of the statut€hevron 467 U.S. at 843, 844-45 (“regulations are given
controlling weight unless they are arbitrary, agiptis, or manifestly contrary to the statufé”)Where
an agency failed to articulate a “rational conmechetween the facts found and the choice made” in
promulgating its regulation, the regulation is eatitied to weight.Burlington Truck Lines, Inc. v.

United States371 U.S. 156, 168 (1962). An “agency’s actiorstine upheld, if at all, on the basis

*1 See supr#art I.C.

*2 The legal inquiry under step two of faevrontest concerning the permissibility or reasonalsiené agency
interpretations overlaps with the substantive mality review under the “arbitrary and capriciotesst set forth ilotor
Vehicle Mfrs. Ass'n v. State Fard63 U.S. 29, 43 (1983peeRepublican Nat'l Comm. v. FEZ6 F.3d 400, 407 (D.C.
Cir. 1996) (“Our ptate Farrhinquiry here overlaps somewhat with @hrevronstep-two analysis.”Arent v. Shalala70
F.3d 610, 615 (D.C. Cir. 1995) (“[Ijln some respgCteevronreview and arbitrary and capricious review [uriate
Farm] overlap at the margins.”).
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articulated by the agency itself’ at the time & tlecisionMotor Vehicle Mfrs. Ass’'n v. State Farm
463 U.S. 29, 50 (1983), including the administeatecord before the agensge Citizens to Preserve
Overton Park, Inc. v. Volpd01 U.S. 402, 420 (197D).

This record shows that the DOE'’s decision to prgatel the 2006 regulations was contrary to
the available evidence. Approximately ninety-fpexcent of public comments voiced opposition to
the Notice of Intent to Regulate (“NOIR”), 67 F&kg. 31,098 (May 8, 2002), and Notice of Proposed
Rulemaking (“NPRM”), in Nondiscrimination on the &sof Sex in Education Programs or Activities
Receiving Federal Financial Assistance, 69 Fed. Reg76 (Mar. 9, 2004), which the DOE issued
prior to issuing the final 2006 regulatiotisin the NOIR, DOE stated that it intended provide more
flexibility for educatorgo establish single sex classes and schools aldieentary and secondary
levels.” Nondiscrimination on the basis of Sekducation Programs or Activities Receiving Federal
Financial Assistance, 67 Fed. Reg. 31,098 (Map@2P(emphasis addetf)but giving educators
“flexibility” to segregate students by sex is camjrto Title IX’s purpose of prohibiting sex
discrimination in education and to DOE’s mandateftectuate Title IX.SeediscussiorsupraPart

l.B.

>3 DOE produced more than 14,100 pages of docurimeratsponse to a FOIA request for all documentsrbehe agency
at the time it promulgated the 2006 RegulationsuriSel for A.N.A. Plaintiffs submitted a FOIA regtito the DOE,
dated July 6, 2009, seeking, among other thingsjrdents before the agency when it promulgateddbé ggulations.
SeePl. Ex. NN, FOIA Request No. 09-01520-F, by theefican Civil Liberties Union, dated July 6, 2008¢ d&kesponse
by the U.S. Department of Education, dated Jul2@69 (“FOIA Request & Response”). In response[OE produced
ten sets of documents, including research stud@:syntheses, internal memoranda and communicatiodgublic
comments.ld. For the Court’s convenience and ease of referarteble of relevant quotations from key public
comments is attached as Exhibit PP to the BrawrB&s!. (“Table of Comments”). The public commaegitisd therein
are also attached as Exhibit QQ to the Braunstegh YPublic Comments”).

> In 2004, the DOE received a total of 5,860 contmierresponse to the NPRM, with 5,506 commentssipg the
proposed regulations, 295 in support of them, &théegorized as “otherSeePl. Ex. RR, DOE Regulatory Action
Memorandum, dated July 6, 2005, by James F. Man@iffige of Civil Rights, to the Secretary (“Redoky Action
Memo”), at ANA-DOE-1022. The comments were suleditty an array of individuals, including advocatesearchers,
concerned citizens, students, and even formerdieBepartment of Education employees.

%5 The DOE's goal of providing educators more “flity” to create single-sex schools, classes aiigites was also
reflected in a DOE Regulatory Action Memoranduntedauly 6, 2005, by James F. Manning, Office ofl ®ights, to
the SecretarySeePl. Ex. RR, Regulatory Action Memo at ANA-DOE-1021
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DOE's decision to promulgate the regulations wdasuapported by the available research. The
2005 DOE Report, which was prepared by a teamaftsts working with the RMC Research
Corporatiort® undertook a systematic review of the publishegiareh on the effects of single-sex
schools, Pl. Ex. JJ, 2005 DOE Report, #t\ith the objective of identifying research findinipr or
against the efficacy of single-sex educaffbbut even this Report had serious limitations. y@l of
the 2,221 studies on single-sex schooling idedtifiea search of the available published literatvese
included, because the vast majority of studiesdidneet applicable standards for study deSighhe
Report cautioned that “the studies in this revieaymver or understate the true effects of [singld-s
schooling.” Id. at xi®® In addition, the Report acknowledged that thélahla data was limited to
certain types of schools, primarily high schools apreponderance of Catholic schosésid. at 86°*
and that it excluded research on the effects gfesisexclassewithin a coeducational school, such as

BCMS. Sedd. at x.

% The team of researchers included, among otiefiyIValentine, Ph.D., an expert witness in litigation for A.N.A.
Plaintiffs.

*" The failure of the 2005 DOE Report to includeastilable research studies — not just publishetiest — on single-sex
schooling in its systematic review, or to expldreitmpact of this omission on its conclusions, sstgthat the Report's
results may be biase&eeP!I. Ex. II, Valentine Rep. at dee alsd”l. Ex. SS, Jeffrey C. Valentindanuscript: A
Comprehensive Research Agenda for Single Sex Bcha@nike University (undated), at ANA-DOE-4227, 4237.

%8 According to a study design document titktddy of Single Sex Schools: OMB Clearance PacRapgorting Statement,
and Data Collection Instrumentahich was submitted to the DOE on December 24 20@ review was to “be the first
step toward obtaining rigorous scientific datatendharacteristics and effects of public singlessiwols and will provide
guidance for future research on single sex sctgbdlifl. Ex. TT, Study of Single Sex Schools, atAANOE-4202 (at p.
1).

%9 While the reviewers sought to apply the standsetiorth by the What Works Clearinghouse (a ZDOE initiative that
provides guidelines for reviewing scientific eviderand research quality), they were forced to résoelaxing those
standards in order to includaystudies in the systematic review. Pl. Ex. JJ5SIDOE Report, at 5.

% The Report acknowledged that because of the smmalber of studies included in the review, it calrtaw only limited
conclusions.SeePl. Ex. JJ, 2005 DOE Report, at xv (noting findifitame from a pair of studies, indicating the latk
high-quality research on these important criteferiphasis added}. at xvi (casting doubt on findings that “generalty
not appear imore than one or two studitfgat made it” into the review) (emphasis added).

¢ See als®l. Ex. VVV, Excerpts from the Deposition of DidheHalpern, Ph.D., Mar. 15, 2010 (“Halpern Deat),
199:12-18 (noting that the DOE “had to relax tbein standards” in the commissioned report, “oft@mgaring private
or parochial single-sex with public coed” and thais not often done with the appropriate controlSjgnificantly, “not
a single study in the quantitative review repofidings from a sample of middle school studenB®."Ex. JJ, 2005 DOE
Report, at 86seePl. Ex. VV, Halpern Dep. at 245:24-246:10 (distwysthe 2005 DOE Report's failure to include any
studies at the middle school level and notingdHa©E “follow-up” study’s “lone finding [on singlsex education] for
middle school is that it worsened behavior”).
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In any event, DOE’s Report found that the dataimglessex schooling was “equivocal” at best
and that, “for many outcomes, there is no evidefhegher benefit or harmltl. The Report further
found “limited support for the view that single-shooling may be harmful or that coeducational
schooling is more beneficial for studenttd. Internal DOE documents likewise noted that refea
findings as to single-sex education were “mixed! #at this “precludes drawing firm conclusions for
policy development and program management.” RIUEk Single Sex Schools: Their Characteristics
and Effectsat ANA-DOE-4167. Public comments highlighted éagiivocal nature of the research
and noted that “there is no consistent researclonsinating that single-sex education produces
significant educational benefits or enhances stuatnevement."SeePl. Ex. QQ, Public Comments,
at ANA-DOE-13047 to 13048ee alsd’l. Ex. PP, Table of Comments, at pp. 6-13.

While acknowledging that many comments “recommeitligithe Department postpone
amendment of the regulations ... until the completibadditional scientific research that concludes
that single-sex education is beneficial to stugéetsFed. Reg. at 62,532, DOE refused to delay or
modify the proposed regulations, pointing to it82&eport. Pl. Ex. JJ, 2005 DOE Report, at xvi.
Although DOE failed to considanyevidence concerning the effectsirfgle-sex classeasithin
coeducational schools, the regulations “expandbiléy” to educational institutions in implemengn
such classesSeer1 Fed. Reg. at 62,530. Despite permitting serdbalassifications that Title IX
otherwise prohibits, the regulations fail to prevatlequate safeguards or require enhanced oveakight

school$? Finally, DOE failed to account for the increaikelihood of litigation against schools

%2 Comments received by DOE addressed this issuéndiidual who had been employed by DOE and islgcessors for
decades commented that, “[w]ithout stringent ogéisi society would not “learn from the schoolstithecide to use
single-sex education,” because no one will “knovembr why schools have decided to use single-seatidn, what
they hope to achieve and if they indeed did achieged if there have been any unintended negatiteomes.” Pl. Ex.
QQ, Public Comments, at ANA-DOE-09970. Educatiemal advocacy organizations noted the “unaccepiakie
associated with lack of oversight and raised corscaiout schools monitoring their own compliarideat ANA-DOE-
11788;see alsd’l. Ex. PP, Table of Comments, at pp. 14-16. B&3ponded, “these regulations and our current
enforcement requirements and procedures are suoffici ensure compliance,” 71 Fed. Reg. at 62&8Brequired that
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implementing single-sex programs arising from fgddreseeable constitutional and Title IX
violations®® Accordingly, DOE’s promulgation of the regulationas arbitransee State Farn#63
U.S. at 43Cincinnati Bell Tel. Co. v. FC®9 F.3d 752, 762-64 (6th Cir. 1995) (holding thatFCC
“acted arbitrarily” in promulgating rules when girovided little or no support for its assertionsid
Defendants may not rely on the regulations tofjuB(CMS’ single-sex program.

C. BCMS Cannot Rely on the 2006 DOE Regulations, Becs@ They Violate the
Equal Protection Clause

Defendants cannot rely on the 2006 DOE regulatlmersause those regulations violate the
Equal Protection Clause. The regulations apprimggessex classes adopted to “improve educational
achievement . . . through a recipient’s overalil@dsthed policy to provide diverse educational
opportunities,” 34 C.F.R. 8106.34(b)(1)(1)(A), segting that a school’s interest in offering sirgge-
classes serves the interest of “diversity,” antdréw@pients have an important governmental inténes
sex-segregated classrooms, without consideringhehtitis method achieves a desirable educational
result. See supraPart IV.1. This focus on “means’ rather thande... misperceive[s] [Supreme
Court] precedent.'Virginia, 518 U.S. at 545. State actors have no imparrest in providing
single-sex education as an option for studentgnalemonstration of the utility of single-sex
education in achieving educational gd4lsThe regulations therefore fail to require prdof o
exceedingly persuasive information that singleesasses substantially further an important

educational objective.

recipients conduct self-evaluations at least etveoyyears.See34 C.F.R. § 106.34(b)(4). As discussed above, BOEs
not even complied with this minimal requirement.

83 Many public comments addressed concerns aboletghiity and constitutionality of the proposedulations. See, e.g.
Pl. Ex. QQ, at ANA-DOE-00090, ANA-DOE-00319, ANA-H13488-13489.

% In an apparent attempt to patch over this defigiethe preamble to the regulations states schumjsrely on the
“diversity” rationale if they “have evidence thahse boys and girls show educational improvemenduring their
adolescent years.” 71 Fed. Reg. at 62,534 n.27nd¥her the preamble nor the regulations defimat is meant by
“evidence.” This conflicts with the constitutiomatjuirement to “tie[]” the classification to “apgdagogic concept” of
what is “needed to obtain the asserted educatiemedfits.” Parents Involved in Cmty. Scb&1 U.S. at 704.
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The regulations also allow schools to create sisgeclasses to meet students’ particular,
identified educational needs, 34 C.F.R. 8106.3B}b){ithout establishing that meeting such needs
can be accomplished by excluding students fronaioestasses because of their sex. The preamble to
the regulations indicates that recipients must gdriinbiased assessment based on evidence” or an
“analysis of evidence” in determining whether siagkx classes are substantially related to meeting
those needs. 71 Fed. Reg. 62,535-36. But théatems do not require persuasive evidence that
single sex classes are substantially related ttimgestudents’ needs, and fail to provide guiddace
schools on how much evidentiary support is necgs#es the regulation acknowledges, research has
failed to offer exceedingly persuasive evidencegimgle-sex education substantially furthers
educational goals. 71 Fed. Reg. at 62,532. Utllesdebate is resolved in a manner firmly
establishing a substantial relationship betweersegregated classes and meeting students’
educational needs, the regulations fail.

The regulations also permit single-sex classesendmgual educational opportunity is not
provided to both sexes. Instead of requiring glsisex counterpart, they only require a coedutaltio
alternative. 34 C.F.R. 8 106.34(b)(1)(iv); 71 ARdg. 62,536 (“[A] recipient is not required to yide
a single-sex class to students of the [excluded]xe would be required to offer a substantiadjya
coeducational class.”) A public actor providinggte-sex education must provide an equal educétiona
opportunity to the excluded sex; otherwise, “[tlisatotequalprotection.” Virginia, 518 U.S. at 540
(emphasis in original).

The regulations further permit schools to dividelsnts on the basis of sex stereotypes, as
BCMS'’ actions illustrate. Nothing in the regulaigoprevents schools from implementing single
single-sex classes in a manner incorporating sesaty/pes, for example, by adopting an “adversative

math class for boys, while providing no “adversgtmath class in which girls are permitted to dnrol
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Many boys respond positively to the educationdéstsgnd methods some researchers and advocates
have associated with girls’ success, and vice vsugh as strategies promoted by Gurian, as BCMS
personnel have testifie&ee, e.gPl. Ex. M, Critchelow Dep. at 59:23-60:11 (testif regarding
Michael Gurian’s gender-based strategies that d[gtrategy works, it doesn’t matter to me thedgen

of the student”); PI. Ex. P, O’Connell Dep. Voktl64:4-65:6 (stating that she tries to use some of
Gurian’s strategies designed for boys “for all nugsnts, not just my boys”). The regulationsttail
reflect the Supreme Court’s teachings that, gikienrprecision of generalizations about differences
between the sexes, such generalizations cannt jagtosition of a sex-based classification.

CONCLUSION

For the foregoing reasons, the Court should grantigary judgment to A.N.A. Plaintiffs as to
the First, Second, Third, Sixth and Seventh Canfsastion in the Amended Complaint and enter
judgment (i) permanently enjoining Defendants fieegregating any class or educational program by
sex; (ii) declaring that Defendants’ actions caatgidiscrimination on the basis of sex, in violatbf
A.N.A. Plaintiffs’ rights under federal and stad@ (i) declaring 34 C.F.R. § 106.34(b) to be an
impermissible interpretation of Title IX; (iv) graamg A.N.A. Plaintiffs monetary damages against
Defendants to fairly and reasonably compensatefd Rlaintiffs for the deprivation of their rights i
the 2007-2008 school year in an amount to be detedyand (v) awarding A.N.A. Plaintiffs their
expenses, costs, and reasonable attorneys’ fees4htl.S.C. § 1988 and any other applicable
provision of law, along with any other relief as fBourt deems just and proper.

DATED: June 8, 2010
/s/ Rachel L. Braunstein
Douglas H. Flaum (admitteuih.v)
Rachel L. Braunstein (admittgch.v)
Sarah Jane T.C. Truong (admitfed.v)
FRIED, FRANK, HARRIS, SHRIVER

& JACOBSON LLP
One New York Plaza
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