
UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

JACKSON DIVISION

____________________________________
)

Valencia Robinson; A.T., by and through ) 
his parent, C.M.; and )
Jenni Smith, )

)
Plaintiffs, )

)
v. )    Civil Action No. 3:09CV537 WHB-LRA

)
DON THOMPSON, Executive Director )
of the Mississippi Department of Human )   
Services, in his official capacity; ) Oral Argument Requested
CHERYL E. SPARKMAN, Director of the )
Division of Economic Assistance, )
in her official ) 
capacity, )

)
Defendants. )

)
____________________________________)

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS

INTRODUCTION

After routinely engaging in egregious violations of the Establishment Clause at 

their annual abstinence-only-until-marriage summits, Defendants now seek to dispose of 

this case by claiming they will not hold a summit in 2010.  But this litigation-inspired 

position directly contradicts Defendants’ own words immediately following the summit. 

Defendants’ motion must be denied on the sole basis that there is a factual dispute that 

could not possibly be resolved at this stage of the litigation.  Moreover, even if 

Defendants did decide to suddenly end their five year practice of sponsoring a state 

summit, Defendants have never said that they will not sponsor other abstinence-only 
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events, and Defendants have never said that they will prohibit religious proselytizing at

these future events.  Even if Defendants made such a claim, it is well settled that 

voluntary cessation of allegedly unconstitutional conduct does not deprive courts of 

jurisdiction to hear the case.  Furthermore, Defendants’ argument that Plaintiffs lack 

standing to seek prospective relief is largely a different iteration of their disputed 

assertion that they will not hold a summit in 2010, and thus this argument lacks merit as 

well.  Defendants only other basis for seeking dismissal of Plaintiffs’ case is their 

argument that Plaintiffs have not suffered injury-in-fact.  But this argument is contrary to 

Fifth Circuit precedent and numerous Courts of Appeals decisions.  Lastly, Defendants’ 

claim that one aspect of Plaintiffs’ requested relief is barred by the Eleventh Amendment 

is unavailing given that federal dollars can be returned to the federal government without 

implicating the state treasury.  Accordingly, Plaintiffs respectfully request that this Court 

deny Defendants’ motion.  

FACTUAL BACKGROUND

Defendants sponsor various abstinence-only-until-marriage events and programs, 

including, for the last five years, the annual abstinence-only-until-marriage summit held 

at the Jackson Coliseum.  Pls.’ Compl. ¶ 7, 12; Defs.’ Answer ¶ 12.  Defendants’ staff 

identifies, and Defendants ultimately select, the speakers for the annual summits.  Defs.’ 

Answer ¶¶ 15, 17.  Defendants then promote, sponsor, and host the event.  See, e.g., 

Defs.’ Answer Exs. 1, 2, 3, 6.  Defendants claim they pay for the summits with federal 

funds from the Community Based Abstinence Education (CBAE) program and Title V of 

the Social Security Act.  Defs.’ Answer ¶ 19.  The Title V abstinence-only-until-marriage 

program is a joint state-federal program, and the state is required to match 75% of the 
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Title V funds.  See U.S. Dep’t of Health & Human Servs., Fact Sheet: Section 510 State 

Abstinence Education Program, http://www.acf.hhs.gov/programs/fysb/content/

abstinence/factsheet.htm (last visited Nov. 9, 2009).  Defendants were awarded $599,800 

in CBAE funds in fiscal year 2007, and that grant is currently renewable for up to five 

years.  See U.S. Dep’t of Health & Human Servs., FY 2007 Family and Youth Servs. 

Bureau, Grant Awards, Abstinence Educ. Div., http://www.acf.hhs.gov/programs/fysb/

content/docs/07_grantawards.htm (last visited Nov. 9, 2009).       

For at least the last two years, the summit has included significant religious 

proselytizing, including sectarian invocations; a sermon on the Ten Commandments by a 

sitting judge; and performances by a mime ministry accompanied by Christian gospel 

songs.  See, e.g., Pls.’ Compl. ¶¶ 29-33, 42-59.  On April 3, 2009, after the May 2008 

summit and in advance of the May 2009 summit, Plaintiffs’ counsel sent a letter to 

Defendants reminding them that religious proselytizing in the context of a government-

sponsored and government-funded event is unconstitutional, and asked that Defendants 

ensure that the constitutional problems at the May 2008 summit would not be repeated at 

the May 2009 summit.  Defs.’ Answer Ex. 4.  Defendants did not respond to Plaintiffs’ 

letter before the May 2009 summit.  Defs.’ Answer ¶ 34.  Despite Plaintiffs’ letter to 

Defendants, the May 2009 summit again contained significant religious themes, 

messages, and proselytizing.  See, e.g., Pls.’ Compl. ¶¶ 42-59.  

Plaintiffs then filed the instant action challenging Defendants’ practice of 

violating the Establishment Clause in the context of their abstinence-only programs.  

Plaintiffs also allege that Defendants will sponsor a May 2010 abstinence-only summit.  

Pls.’ Compl. ¶ 13.  The basis for this claim is twofold.  First, Defendants have held the 
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event for the last five consecutive years.  Pls.’ Compl. ¶ 12; Defs.’ Answer ¶ 12.  Second, 

Defendants’ newsletter, “The Beacon,” attached as Exhibit A, indicates that Defendants 

will sponsor a May 2010 summit.  Indeed, in the May 2009 edition of “The Beacon,” 

Defendant Don Thompson, Executive Director of the Mississippi Department of Health 

and Human Services, wrote an article about the summit held that month, stating:

I want to thank all of the MDHS staff, our volunteers and sponsors 
who gave so much time and effort in making this such a successful 
event.  I hope everyone enjoyed themselves as much as I did and I 
look forward to next year.

Id. (emphasis added).  

Moreover, Defendants have expressed no concern over their myriad

Establishment Clause violations, nor have they made any pronouncements that they will

prohibit religious proselytizing in their abstinence-only programs.  To the contrary, after 

Plaintiffs filed suit, a local television news station interviewed the Lt. Governor of 

Mississippi who said:  “I was so disappointed that the ACLU has decided that we don’t 

need to tell young women in the state of Mississippi about our faith; we don’t need to 

explain to them that abstinence, we believe, is related to our faithful Christianity beliefs.”  

See WAPT News: ACLU Sues State (WAPT television broadcast Sept. 14, 2009),

http://www.youtube.com/watch?v=7vpl66_vJ0g (last visited Nov. 9, 2009).

STANDARD OF REVIEW 

When reviewing motions to dismiss, courts must “take the well-pled factual 

allegations of the complaint as true and view them in the light most favorable to the 

plaintiff.”1  Lane v. Halliburton, 529 F.3d 548, 557 (5th Cir. 2008).  Moreover, a 

                                               
1 Defendants’ motion to dismiss was filed after they filed their answer, and therefore cannot be considered a 
motion to dismiss; however, their motion may be considered a motion for a judgment on the pleadings 
under Federal Rule of Civil Procedure 12(c).  See Fed. R.  Civ. P. 12(b) (stating that a motion asserting the 
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complaint should not be dismissed “unless the court determines that the plaintiff cannot 

prove a plausible set of facts that support the claim and would justify relief.”  Id.; see also

Castro v. U.S., 560 F.3d 381, 386 (5th Cir. 2009).  Furthermore, disputed factual issues 

cannot be considered under either a motion for judgment on the pleadings or under a 

motion to dismiss.  Indeed, “[j]udgment on the pleadings is appropriate only if material 

facts are not in dispute and questions of law are all that remain.”  Voest-Alpine Trading 

USA Corp. v. Bank of China, 142 F.3d 887, 891 (5th Cir. 1998); see also Wright & 

Miller, 5C Fed. Prac. & Proc. Civ. 3d § 1368 (“[W]hen material issues of fact are raised 

by the answer and the defendant seeks judgment on the pleadings on the basis of this 

matter, his motion cannot be granted.”).  Similarly, under 12(b)(1) if the Court looks 

beyond the complaint, the Court can consider only undisputed facts or resolved factual 

disputes.  See Barrera-Montenegro v. United States, 74 F.3d 657, 659 (5th Cir. 1996).  

ARGUMENT

I. Defendants’ Motion Must Be Denied Because Their Claim That They Will 
Not Hold a 2010 Summit Is Disputed and Because They Have Never Alleged 
That They Will Cease Unconstitutional Conduct in Other Abstinence-Only 
Events.

Defendants’ motion boils down to their claim that they have no current plans to 

hold a 2010 summit.  After the 2009 summit, Defendants learned that Plaintiffs were 

going to file suit.  This prompted Defendant Thompson to send Plaintiffs a letter saying, 

quite vaguely, that “the probability of subsequent statewide events of that magnitude [as 

the summit] is unlikely due to changes in the way the federal funds for that activity will 

be allocated in the future.”  Defs.’ Answer Ex. 5.  After litigation was filed, Defendant 

                                                                                                                                           
defense of lack of subject matter jurisdiction must be made before the responsive pleading).  This 
difference is slight, however, given that the standard for considering a motion for “judgment on the 
pleadings under Rule 12(c) is subject to the same standard as a motion to dismiss under Rule 12(b)(6).”  
Doe v. MySpace, Inc., 528 F.3d 413, 418 (5th Cir. 2008), cert. denied, 129 S. Ct. 600 (2008).  
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Sparkman stated in an affidavit, “There will be no teen summit in 2010 nor in the 

foreseeable future.”  Defs. Br. Ex. A.  These statements contradict Defendants’ prior 

statements before litigation was threatened or filed.  See supra at 4 (Defendant Thompson 

stated immediately after the summit that he “look[s] forward to next year.”).  

A factual dispute therefore exists as to whether Defendants will sponsor an 

abstinence-only summit in 2010.  Indeed, as discussed above, Plaintiffs’ complaint 

alleges that Defendants will sponsor a 2010 summit.  See supra at 3-4.  Because this 

factual dispute is material, Defendants’ motion, whether it is considered a motion for 

judgment on the pleadings or a motion to dismiss, must be denied.2  See, e.g., Voest-

Alpine Trading USA Corp., 142 F.3d at 891 (judgment on the pleadings is appropriate 

only if there are no material facts in dispute); Barrera-Montenegro, 74 F.3d at 659 (at 

motion to dismiss stage only undisputed facts or resolved factual disputes can be 

considered).

Moreover, even if Defendants do not hold a “summit” per se, Defendants have 

never alleged that they will cease all abstinence-only events.  Indeed, the gravamen of 

Plaintiffs’ complaint is not whether Defendants will hold an identical abstinence-only 

event in 2010, but that Defendants sponsor and fund religious activities in the context of 

their abstinence-only activities.  Notably, Defendants have not said that they will no 

longer allow sectarian prayer, religious proselytizing, or overt Christian messages to be 

communicated in their abstinence-only programs.  Defendant Thompson has said only 

that it is “unlikely” that the State will sponsor another statewide abstinence event of the 

same magnitude as the summit. Defendants never said that they will not sponsor an 

                                               
2 Alternatively, if this Court exercises its jurisdiction to resolve the factual disputes presented at this stage, 
it must allow the parties to first conduct discovery.  See, e.g., McAllister v. Fed. Deposit Insurance Corp., 
87 F.3d 762, 766 (5th Cir. 1996).
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abstinence-only rally, jamboree, or convention.  In other words, Defendants cannot 

insulate review of their Establishment Clause violations simply by claiming that they will 

not sponsor the exact same event.  See, e.g., Northeastern Florida Chapter of the 

Associated Gen. Contractors of America v. City of Jacksonville, 508 U.S. 656, 662 

(1993) (holding that a slight change in affirmative action ordinance during the pendency 

of litigation does not change the gravamen of plaintiffs’ complaint).  For these reasons 

alone, Defendants’ motion should be denied.  

II. Defendants’ Litigation-Inspired Claims Do Not Deprive This Court of 
Jurisdiction To Hear Plaintiffs’ Case.

Defendants’ primary argument is that they decided to end their five year practice 

of sponsoring state summits after this litigation was filed, and, even if they held a state 

summit, there is “no certainty” that they would allow religious proselytizing at the event.  

Although couched in terms of standing and ripeness, Defendants’ argument is actually 

that their disputed allegations have mooted Plaintiffs’ claims.  However, “[i]t is well 

settled that a defendant’s voluntary cessation of a challenged practice does not deprive a 

federal court of its power to determine the legality of the practice.  If it did, the courts 

would be compelled to leave the defendant free to return to his old ways.”  Gates v. Cook, 

376 F.3d 323, 337 (5th Cir. 2004) (internal quotation marks and citations omitted).  

Moreover, “the standard for determining whether a case has been mooted by the 

defendant’s conduct is stringent:  A case might become moot if subsequent events made 

it absolutely clear that the allegedly wrongful behavior could not reasonably be expected 

to reoccur.”  Id. (internal quotation marks and citations omitted).  The party asserting 

mootness bears the heavy burden of persuading the court that the challenged conduct 

“cannot reasonably be expected to start up again.”  Id.; see also Cooper v. McBeath, 11 
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F.3d 547, 551 (5th Cir. 1994) (holding that a case is moot only if subsequent events make 

it absolutely clear that the allegedly wrongful behavior could not reasonably be expected 

to recur); Doe v. Duncanville Indep. Sch. Dist., 994 F.2d 160, 166 (5th Cir. 1993) (“‘[t]he 

crucial test . . . where defendant has voluntarily ceased his allegedly illegal conduct [] is 

whether it can be said with assurance that there is no reasonable expectation that the 

wrong will be repeated’”) (quoting Melzer v. Bd. of Pub. Instruction, 548 F.2d 559, 566 

n.10 (5th Cir. 1977)); Hall v. Bd. of Sch. Comm’rs of Conecuh County, 656 F.2d 999, 

1001 (5th Cir. Unit B Sept. 1981) (to defeat jurisdiction, defendants “must offer more 

than their mere profession that the conduct has ceased and will not be revived”).  

For example, in Duncanville Independent School District, the Court held that the 

district court properly granted a preliminary injunction against a school district for 

allegedly allowing faculty-led and classroom prayers.  By the time of the preliminary 

injunction hearing, these prayers had stopped, but the district court nevertheless entered a 

permanent injunction, which the Fifth Circuit upheld, because the defendant’s voluntary 

cessation of the alleged constitutional violation could not moot the claim.  994 F.2d at 

166.  Similarly, in Hall, the plaintiffs challenged the school district’s practice of allowing 

morning devotional readings over the school’s public address system.  656 F.2d at 1000.  

Though the school stopped the practice after learning a lawsuit was going to be filed, the 

court nevertheless proceeded to the merits of the case because the court held that the 

defendants were free to return to their old ways.  Id. at 1001; see also Jager v. Douglas 

County Sch. Dist., 862 F.2d 824, 833-34 (11th Cir. 1989) (holding that plaintiffs’ 

challenge to pre-football game prayer was not moot even though the school district 

ceased the practice before the complaint was filed); Steele v. Van Buren Public Sch. Dist., 
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845 F.2d 1492, 1494-95 (8th Cir. 1988) (holding plaintiffs’ challenge to prayers at school 

band practice was not moot even though the defendants testified that they permanently 

discontinued the practice).

The same is true here.  At the outset, Defendants have not met their burden of 

showing that the May 2010 summit – or some other abstinence-only event – will not 

occur.  Right after the event, Defendants said that they would hold another summit next 

year.  It was not until after Defendants learned that Plaintiffs would file the instant action 

that they claimed that they would not hold another summit in 2010.  These litigation-

inspired positions – including such vague statements that a future statewide abstinence-

only event is “unlikely” – cannot be the basis for granting Defendants’ motion.3  

Furthermore, even if Defendants claimed that they would prohibit religious 

proselytizing at future events – which they have not – Defendants could not meet their 

burden of showing that Establishment Clause violations would not reoccur at a future 

summit or some other abstinence-only event. First, Defendants have engaged in a pattern 

and practice of violating the Establishment Clause in the context of their abstinence-only 

events.  See, e.g., Gates, 376 F.3d at 337 (holding defendants’ claim that they remedied 

the prison conditions did not moot plaintiffs’ claim because the prison conditions existed 

for years prior); Hall, 656 F.2d at 1000 (noting that defendants permitted morning 

devotionals over the school’s public address system for years prior to the threat of 

litigation).  Second, Defendants seem unconcerned by their blatant violation of the 

Establishment Clause: They did not respond to Plaintiffs’ counsel’s letter after the May 

                                               
3 The concern that the government will resort to its old ways after the termination of litigation is heightened 
where, as here, the voluntary cessation is purely a litigation position.  For example, the Seventh Circuit in 
Ragsdale v. Turnock, refused to hold most of the plaintiffs’ claims moot because the government’s 
representations of non-enforcement were asserted only in the context of the litigation and were not based 
on “pre-existing documentation.”  841 F.2d 1358, 1366 (7th Cir. 1988).    
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2008 summit pointing out the constitutional violations; Defendants subsequently repeated 

the obvious constitutional violations; Defendants do not claim that they prohibit religious 

proselytizing in their abstinence-only programs; and the Lt. Governor believes that the 

State can tell young women that abstinence is related to the State’s faithful Christian 

beliefs. See, e.g., Hall, 656 F.2d at 1000 (defendants failed to demonstrate that the 

challenged behavior would not reoccur because they continued the constitutional 

violation in the face of clear precedent to the contrary).  Third, no formal binding policy 

has been adopted by Defendants ensuring that the Establishment Clause violations will 

absolutely not be repeated; rather, these Defendants, or their successors, at any time could 

allow religious proselytizing.  See, e.g., Jager, 862 F.2d at 824 (holding issue of pre-

football game prayers not moot in part because the challenged action was voluntarily 

stopped by the principal, but there was no formal policy adopted by the school district); 

Hall, 656 F.2d at 1001 (“plaintiffs were entitled to injunctive relief that would be binding 

upon the institutions, regardless of changes in personnel”).  Accordingly, Defendants 

have not met their “heavy burden” of demonstrating that their wrongful behavior “cannot 

reasonably be expected to start up again.”  Gates, 376 F.3d at 337.

III.  Plaintiffs Have Standing to Seek Prospective Relief.

Defendants’ argument that Plaintiffs do not have standing to seek prospective 

relief is nothing more than their same argument dressed up in new clothes: Defendants 

claim that Plaintiffs cannot demonstrate imminent injury because Defendants have 

“decided” not to sponsor a 2010 summit, and, even if they did, there can be “no 

certainty” that there will be religious proselytizing at the summit.  But Plaintiffs have 

demonstrated imminent injury, and thus standing to seek prospective relief, for the same 
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reasons that their claim is not moot: (1) Defendants’ claim that they will not hold a 2010 

summit is contradicted by their prior statements; (2) Defendants have a history of 

violating the Establishment Clause in their abstinence-only events; (3) Plaintiffs’ 

concerns about the constitutional violations at the May 2008 summit fell on deaf ears, 

and Defendants again engaged in blatant violations of the Establishment Clause; (4) 

Defendants have never said that they will prohibit religious proselytizing in their 

abstinence-only events; and (5) the Lt. Governor believes that indoctrinating young 

people with Christian beliefs poses no constitutional problem.4  See supra at 7-10.       

Moreover, as a prudential matter, Defendants’ argument would mean that no one 

could ever challenge religious proselytizing at Defendants’ abstinence-only events.  

Defendants claim that Plaintiffs cannot pursue their complaint now, ahead of the next in 

the series of these events.  But they also say that they cannot bring their case after any 

such event.  It seems Defendants would only be satisfied if, as soon as Plaintiffs heard 

Defendants deliver religious messages, they ran to the courthouse and moved for a 

temporary restraining order while the religious proselytizing was still ongoing.  

Obviously, that is not possible.  Plaintiffs’ claim is ripe, and filing now will give the 

                                               
4 In support of their argument, Defendants rely on two cases, City of Los Angeles v. Lyons, 461 U.S. 95 
(1983), and Santa Fe Independent School District v. Doe, 530 U.S. 290 (2000), but neither controls the 
standing issue here.  See Defs.’ Br. 11-13.  As the Fourth Circuit has held where, as here, an Establishment 
Clause plaintiff points to past constitutional violations and his or her intent to participate in the government 
activity at issue, the plaintiff has standing to seek prospective relief, which distinguishes the standing 
inquiry from that in Lyons.  Suhre, 131 F.3d at 109-91.  Moreover, the discussion in Santa Fe relied upon 
by Defendants is not about standing, but rather about whether the plaintiffs could mount a facial challenge 
to the school’s policy that permitted, but did not require, prayer at school football games.  Plaintiffs here 
are not mounting a facial challenge, and in any event, as the Santa Fe Court specifically noted, “[w]e need 
not wait for the inevitable to confirm and magnify the constitutional injury.”  530 U.S. at 316.
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parties time to conduct discovery and conduct necessary motion practice before the next 

event.5    

IV. Plaintiffs Need Not Allege That They Will Avoid Defendants’ Abstinence-
Only Events To Demonstrate Injury In Fact.

Aside from Defendants’ various iterations of the same argument – that Plaintiffs’

case should be disposed of because of their disputed assertion that they will not hold a 

2010 summit – Defendants make only one other argument in an attempt to dismiss 

Plaintiffs’ case.  Defendants argue that Plaintiffs have suffered no injury in fact, and thus 

lack standing, because their attendance at the summits is voluntary and because they 

merely “disagree” with Defendants’ conduct.  The crux of Defendants’ argument is that if 

Plaintiffs dislike the religious proselytizing at Defendants’ abstinence-only events, they 

should skip the government sponsored program.  Not only is Defendants’ argument 

contrary to Fifth Circuit precedent, and numerous Courts of Appeals decisions, their

argument makes a mockery of the First Amendment.  Indeed, the heart of the First 

Amendment ensures that government cannot exclude individuals from participating in, or 

make them feel unwelcome at, any government-related activity because of their religious 

beliefs. 

For example, in Doe v. Beaumont Independent School District students 

challenged a voluntary “Clergy in the Schools” program, which provided counseling on 

                                               
5 Defendants also argue that Plaintiffs lack standing because their request for injunctive relief is too broad.  
Defs.’ Br. 18-19.  Plaintiffs disagree that it is too broad, but, in any event, the only way Defendants’ 
argument could relate to the standing inquiry is if it were impossible to craft any injunctive relief to prevent 
future Establishment Clause violations.  Obviously, after consideration of the merits, it is wholly within the 
competence of the Court to shape the contours of the requisite relief.  Moreover, Defendants argue that 
Plaintiffs request an “obey the law” injunction.  Defs.’ Br. 19.  This is truly ironic; clearly, Defendants need 
to be bound by a court order to comply with the Constitution because they have failed miserably to do so 
voluntarily.  Regardless, Defendants’ assertion is wrong – Plaintiffs have specified the scope of the 
injunction and they do not seek a vague “obey the law” injunction.   
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various secular social issues.  240 F.3d 462 (5th Cir. 2001) (en banc).  The court held that 

the plaintiffs had standing to challenge the voluntary program because “the students 

cannot participate in the school’s offered program without taking part in an 

unconstitutional practice.”  Id. at 467.  Similarly, it is well settled that a plaintiff need not 

alter his or her conduct by foregoing a state sponsored event in order to have standing.  

See Adland v. Russ, 307 F.3d 471, 478 (6th Cir. 2002) (“An Establishment Clause 

plaintiff need not allege that he or she avoids, or will avoid, the area containing the 

challenged display.”); Suhre v. Haywood County, 131 F.3d 1083 (4th Cir. 1997) (“rules 

of standing recognize that noneconomic or intangible injury may suffice to make an 

Establishment Clause claim justiciable” and the “Supreme Court has never required that 

Establishment Clause plaintiffs take affirmative steps to avoid contact with challenged 

displays or religious exercises”).6 Plaintiffs here have standing because they attended the 

summits, plan to attend future abstinence-only events, but do not want to be subjected to 

unconstitutional government-sponsored and government-funded religious proselytizing at 

the events.  Pls.’ Compl. ¶¶ 8-10.

Even Books v. City of Elkhart, cited by Defendants, supports Plaintiffs’ position.  

235 F.3d 292 (7th Cir. 2000).  In Books, the court held that “both the Supreme Court and 

this court have found standing for constitutional challenges to religious conduct when the 
                                               
6 Defendants rely on two other cases to support their argument.  The first, Valley Forge Christian College 
v. Americans United for Separation of Church and State, Inc., is inapposite.  454 U.S. 464 (1982) (cited in 
Defs.’ Br. 15-18).  In that case, the plaintiffs, who resided in Maryland and Virginia, alleged taxpayer 
standing to challenge the transfer of federal property, located in Pennsylvania, to a religious entity.  See id.
(noting that the out-of-state plaintiffs had no direct contact with the property in question and simply learned 
about the land transfer through a press release).  The Court held that the plaintiffs’ injury was too 
attenuated.  The same cannot be said here – Plaintiffs attended the event and were subjected first-hand to 
the constitutional violation.  See, e.g., Doe v. Beaumont Indep. Sch. Dist., 240 F.3d 462, 466 (5th Cir. 2001) 
(distinguishing Valley Forge because plaintiffs had direct contact with the Establishment Clause violation); 
Suhre, 131 F.3d at 1086 (same). The second case, Alabama Freethought Association v. Moore, 893 F. 
Supp. 1522 (N.D. Ala. 1995), cited in Defendants’ Brief 18, is contrary to Fifth Circuit precedent and the 
weight of various other circuits as discussed supra.  
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plaintiffs did not assume a special burden or alter their behavior.”  Id. at 299 (collecting 

cases).  The issue in that case was whether the plaintiffs were injured by a Ten 

Commandments monument in front of the Municipal Building.  The Seventh Circuit 

held:

Although it is true that the plaintiffs here could have altered their 
path into the Municipal Building to avoid the monument . . . they 
were not obligated to do so to suffer injury in fact.  

Id. at 300-01 (internal citations omitted).  

Moreover, in addition to suffering injury from attending the summit and being 

subjected to government-sponsored and government-funded religious proselytizing, 

Plaintiffs are also injured because their state tax dollars fund the summits.  State 

taxpayers have standing to challenge Establishment Clause violations if they (1) show 

that they pay taxes to the state, and (2) that tax revenues are spent on the disputed 

practice.  Doe v. Duncanville Indep. Sch. Dist., 70 F.3d 402, 408 (5th Cir. 1995); see also 

Johnson v. Econ. Dev. Corp., 241 F.3d 501, 507-09 (6th Cir. 2001) (state taxpayers have 

standing to challenge loss of revenue to the state); Minnesota Fed’n of Teachers v. 

Randall, 891 F.2d 1354, 1356-59 (8th Cir. 1989) (based on Supreme Court precedent 

there must only be a “measurable expenditure of tax money” for plaintiffs to have state 

taxpayer standing).  Plaintiffs Robinson and Smith allege that they are state taxpayers and 

that, upon information and belief, state taxpayer dollars were spent on the summits.  Pls.’ 

Compl. ¶¶ 8, 10, 20.  

Plaintiffs dispute Defendants’ claim that no state dollars were spent on the 

summit, Defs.’ Br. 10 n.5, for two reasons.  First, Defendants admit that they used funds 

received from the federal government under Title V of the Social Security Act.  The Title 
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V abstinence-only-until-marriage program is a joint state-federal program, and the state is 

required to match 75% of the Title V funds.  See supra at 3.  Second, even if state funds 

weren’t used to pay the performers at the summit, state funds were almost certainly used 

to pay for the salaries of Defendants and their staff who planned the event, printing costs 

for the programs, or other expenses.  At minimum, Plaintiffs are entitled to conduct 

discovery to obtain a full accounting of the summit expenses.  

IV. Requiring Defendants to Return Misspent Money to the Federal Government 
Is Not Barred by the Eleventh Amendment.

Defendants take aim at one aspect of the relief Plaintiffs seek – Defendants claim 

that Plaintiffs are barred by the Eleventh Amendment from seeking an order requiring 

Defendants to return the federal dollars they spent on unconstitutional activities to the 

federal government.7  As discussed above, Plaintiffs have ample bases for pursuing this 

case and obtaining prospective relief.  The only question presented by Defendants’ 

Eleventh Amendment argument is whether Defendants can be ordered to return federal 

dollars.  Such an order, however, would not necessarily invade the state treasury and thus 

would not implicate the Eleventh Amendment.  For example, Defendants continue to 

receive federal abstinence-only dollars, and they could return to the federal government 

an amount equal to what they misspent on the summits.  See Schiff v. Williams, 519 F.2d 

257, 262 (5th Cir. 1975) (holding that the Eleventh Amendment did not bar plaintiffs’ 

back pay award because the money would come from a fund comprised of private 

monies, and therefore there would be “no true impact on the state treasury”); see also 

                                               
7 Defendants also claim in a footnote that Plaintiffs also lack standing to pursue this remedy, but the sole 
case they cite for their argument is inapposite.  Defs.’ Br. 9 n.4. (citing Arrington v. Helms, 438 F.3d 1336, 
1342 (11th Cir. 2006)).  In Arrington, the court held that there was no private right of action under 42 
U.S.C. § 1983 to enforce Spending Clause legislation.  Obviously, Plaintiffs have the ability to enforce the 
First Amendment under 42 U.S.C. § 1983. 
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Brown v. Porcher, 660 F.2d 1001, 1007 (4th Cir. 1981) (holding that retroactive award 

against state employment commission was not barred by the Eleventh Amendment 

because the award would not come from state funds); American Re-Insurance Co. v. 

Janklow, 676 F.2d 1177, 1184-85 (8th Cir. 1982) (holding that if retroactive damage 

award would not come from state treasury, there would be no Eleventh Amendment bar).  

Indeed, one of the purposes of Eleventh Amendment immunity is to ensure that a State 

does not have to pay damages to a plaintiff from “the general revenues of a State.”  

Edelman v. Jordan, 415 U.S. 651, 664 (1974).  An order directing Defendants to return 

unspent federal dollars to the federal government would not affect the general revenues 

of the State.  At minimum, Plaintiffs are entitled to discovery on this matter.8

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that this Court deny 

Defendants’ motion to dismiss.

Dated:  November 10, 2009 Respectfully Submitted,

s/Brigitte Amiri
Brigitte Amiri* 
American Civil Liberties Union Foundation
125 Broad Street, 18th Floor
New York, NY  10004
Phone: 212-549-2633
Fax: 212-549-2652
bamiri@aclu.org

Kristy L. Bennett, MSB #99525

                                               
8 Furthermore, if this Court determines that this aspect of Plaintiffs’ requested relief is barred by the 
Eleventh Amendment, Plaintiffs seek leave to file an amended complaint to name Defendants in their 
individual capacities given that they directly and personally violated the Establishment Clause.  See, e.g., 
Sheuer v. Rhodes, 416 U.S. 232, 238 (1974) (notwithstanding the Eleventh Amendment, when a state 
official is liable in his or her individual capacity, damages may be awarded), overruled in part on other 
grounds, Harlow v. Fitzgerald, 457 U.S. 800 (1982).
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CERTIFICATE OF SERVICE

I, Brigitte Amiri, counsel for Plaintiffs, do hereby certify that on November 10, 

2009, I have electronically filed the foregoing Plaintiffs’ Opposition to Defendants’

Motion to Dismiss with the Clerk of the Court using the ECF system which sent 

notification of such filing to:

Shawn Shurden
Special Assistant Attorney General
Office of the Attorney General
Civil Litigation Division
Post Office Box 220
Jackson, Mississippi  39205
T: 601-359-3680
F: 601-359-2003
sshur@ago.state.ms.us

/s Brigitte Amiri
BRIGITTE AMIRI






















