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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

IN RE APPLICATION OF THE UNITED Misc. No. 10GJ3793
STATES OF AMERICA FOR AN ORDER No. 1:11DM3 (Mag. Buchanan)
PURSUANT TO 18 U.S.C. § 2703(d) No. 1:11EC3

I, STUART A. SEARS, declare and state as follows:

1. I am an attorney licensed to practice law in the Commonwealth of Virginia and
am a member of the law firm of Zwerling, Leibig & Moseley, P.C, counsel for one of the Real
Parties in Interest, Jacob Appelbaum, in the above-captioned matter. | have personal knowledge
of the facts stated in this Declaration, and if called as a witness | could and would competently
testify to them under oath.

2. Attached hereto as Exhibit A is a true and correct copy of the May 4, 2011 Order
issued by Magistrate Buchanan that is the subject of the Real Parties’ Objections.

3. On May 6, 2011, I personally went to the Clerk’s Office and asked to see the
running list for this case. | was originally informed that there was nothing for the public to view
regarding this case. | then spoke to the operations supervisor for the Clerk’s Office, Richard
Banke. He told me that there was no running list for specific cases. He then showed me on a
computer screen all that existed regarding this matter, which was a one-page computer entry
listing four “EC” cases—EC 1, EC 2, EC 3, and EC 4. The entire screen only depicted a list of
four cases, each entitled “USA v. Under Seal.” The general heading of the page was “Case
Assignment History Report.” The cases were listed in numerical order from 1:11-ec-1 through
1:11-ec-4. The only other relevant information available on the screen was when the case had

been created and to which judge it had been assigned.
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4, Upon questioning, Mr. Banke advised me that there was no other information or
documents available to be viewed in connection with this case.

5. On May 11, 2011, I called Mr. Banke by telephone. He confirmed that there was
no other running list other than the computer screen he had previously shown me that showed the
existence of the 1:11-ec-1, ec-2, ec-3, and ec-4 cases. Mr. Banke also advised me that the
Clerk’s Office was not maintaining any other list of documents in connection with this case.
Upon questioning, he advised that there was no book, ledger or any other list being kept
regarding this case. He also stated that it was his understanding that what the Clerk’s Office had
done regarding the docketing was in compliance with Magistrate Buchanan’s May 4 Order.

6. On May 12, 2011, | spoke via telephone with Magistrate Buchanan’s chambers to
inquire whether the Clerk’s office had in fact done everything required by the May 4 Order. |
advised Chambers that I interpreted the May 4 Order to direct the Clerk’s office to keep a
publicly docketed running list of all filings in this case, which would identify all filings including
search warrants, subpoenas, etc. | further relayed to Chambers the information | had received
from Mr. Banke that no other information was available or docketed apart from the one-page
computer screen | had seen depicting the existence of the four 1:11-ec cases.

7. Later on May 12, 2011, I received a call from Magistrate Buchanan’s chambers
advising me that any confusion over the May 4 Order had now been straightened out and that the
filings we were seeking to view would now be docketed on the running list. | was advised that
the running list would not be available to be viewed until Monday, May 16, 2011.

8. On May 16, 2011, I personally went to the Clerk’s office to view the running list
reflecting the documents filed in this case. | was assisted again by the supervisor, Mr. Banke.
The running list I was shown was almost identical to the previous case list that | had seen on

May 6, which merely showed the existence of the four ec cases. The only change in the list was
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that, for 1:11-ec-3, there were now two new notations directly under the case number: “12/14/10
Under Seal Application and Order; 1/5/11 Motion and Order to unseal order of 12/14/10
(granted).” No notations were added to any of the other ec cases. In addition, the list now
included the existence of additional 1:11-ec cases, running from 1:11-ec-5 through 1:11-ec-9.
There were no notations or information regarding these additional cases. A true and correct copy
of this running list that | viewed is attached hereto as Exhibit B.

9. During this conversation, | was advised by Mr. Banke that there was no other
running list being kept in connection with the case. When | inquired whether any search
warrants connected with this case were being kept on a list to be tracked, | was informed that
search warrants are not listed to a specific case number, but rather are kept separately on a list of
all search warrants being filed, regardless of case number.

10.  The next day, on May 17, 2011, | contacted Mr. Banke by telephone again in an
attempt to confirm whether anything else was publicly available now or would be added to the
public docket in response to the motion for public docketing. | was informed that there was no
other public information for any of the other ec dockets, that there was not a sub-list within those
docket numbers indicating which documents had been filed in those dockets, and that the Clerk’s
Office understood that it was now in compliance with the May 4 Order. When | asked if it was
possible to see a list of any other electronic communications orders that were requested or issued
in December 2010 or January 2011, which might not be reflected on this new “ec” running list,
Mr. Banke informed me that the Clerk’s Office had not previously kept a running list of
electronic communications orders or requests and that it had just created this “ec” docketing

system and this new “ec” running list for electronic communications cases.
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I declare under penalty of perjury that the foregoing is true and correct. Executed this

18th day of May, 2011, at Alexandria, Virginia.

/s/ Stuart A. Sears
Stuart A. Sears
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EXRHIBIT A
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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA
Alexandria Division

In Re: 82703(d) Order; 10GJ3793 Miscellaneous No. 1:11dm0O0003

m o o/ o/ o/ o/ o/ o/ o/ N\ N\

o
Ey)
o
Pu)

THIS MATTER remained under consideration as to the issue of
docketing the material in case number 10-gj-3793.

UPON REVIEW of the pleadings and upon further review and
consideration of the Clerk’s Office procedures, it is hereby

ORDERED that case 10-gj-3793 i1s hereby transferred to new
case 1l:11-ec-3, which shall remain under seal except as to the
previously unsealed 82703(d) Order of December 14, 2010 (“Twitter
Order”), and docketed on the running list in the usual manner.

ENTERED this 4th day of May, 2011.

/s/
THERESA CARROLL BUCHANAN
UNITED STATES MAGISTRATE JUDGE

Alexandria, Virginia
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EXHIBIT B
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CASE ASSIGNMENT HISTORY REPORT

U.S. District Court
Eastern District of Virginia -
Report Date: 5/16/2011

CASE ASSIGNMENT  JUDGE SOURCE

- 1:11-ec-00001  Assigned: 05/02/2011 Presider: Buchanan, Theresa Carroll Pres. Deck: A-Criminal (EC Cascs)
= USA v. Under Direct assighment Referral: Instance No.: 1 Card No.: 5
Seal (Other) User: jlan
Not Filed :
- 1:11-ec-00002  Assigned: 05/03/2011 éPresia’er: Buchanan, Theresa Carroll ‘Pres. Deck: A-Criminal (EC Cases)
USA v. Under Direct assignment Referral: Instance No.: 1 Card No.: 6
* Seal (Other) User: jlan
Not Filed
1:11-ec-00003 Assigned: 05/03/2011 Presider: Buchanan, Theresa Carroll Pres. Deck: A-Criminal (EC Cascs)
U.S. v. Under Direct assignment Referral: Instance No.: 1 Card No.: 7
~ Seal; 12/14/10 (Other) User: rban
- Under Seal :
© Application
and Order;

* 1/5/11 Motion
and Order to
unseal order of

12/14/10

~ (granted);
Not Filed |
1:11-ec-00004 Assigned: 05/05/2011 Presider: Buchanan, Theresa Carroll Pres. Deck: A-Criminal (EC Cascs)
USA v. Under Direct assignment Referral: Instance No.: 1 Card No.: 8
Seal (Other) User: jcor

. Not Filed

~ 1:11-ec-00005 Assigned: 05/06/2011 Presider: Buchanan, Theresa Carroll :Pres. Deck: A-Criminal (EC Cascs)

. USA v. Under Direct assignment ‘Referral: Instance No.: 1 Card No.: 18

- Seal (Other) User: jcor

. Not Filed

© 1:11-ec-00006 Assigned: 05/11/2011 Presider: Jones, Thomas Rawles, Jr Pres. Deck: A-Criminal (EC Cascs)
USA v. Under Direct assignment Referral: Instance No.: 1 Card No.: 13
Seal (Other) : User: jsch

- Not Filed

1of3 5/16/2011 2:37 PM
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1:11-ec-00007 Assigned: 05/12/2011 Presider: J ones, Thomas Rawles, Jr  Pres. Deck: A-Criminal (EC Cases)
- USA v. Under Direct assignment Referral: Instance No.: 1 Card No.: 14
Seal (Other) User: jcor
~ Not Filed
- 1:11-ec-00008 Assigned: 05/ 12/2011 jPrésider: Jones, Thomas Rawles, Jr Pres. Deck: A-Criminal (EC Cases)
. USA v. Under Direct assignment :Referral: Instance No.: 1 Card No.: 15
- Seal (Other) User: jcor
- Not Filed f
1:11-ec-00009 Assigned: 05/ 13/2011 ?Presider.‘ Jones, Thomas Rawles, Jr Pres. Deck: A-Criminal (EC Cascs)
- U.S.v.Under Direct assignment Referral: Instance No.: 1 Card No.: 16
- Seal (Other) ; User: jsch
- Not Filed

Assignment History Report Selection Criteria

‘Presiding Judge(s) All

Presider Deck(s) A-Criminal (EC Cases) (ec)
Referral J udge(s) All

Referral Dt;ck(S) All

Case Group All

Office Alexandria (1)
Assignment Method All

‘Direct Assignment Reason All

;Reassignment Reason All

:Assignment Date Range 1/1/1970 - 5/16/2011
‘Terminal Digit(s) All

Include Detail Report Yes

:Include Summary By Judge No

Include Summary By Deck No

:Include Current Assignments Yes

Include Terminated Assignments :No

Include Original Assignments  :Yes

Include Reassignments Yes
Include Filed Cases Yes
Include Unfiled Cases Yes
Report Sort 1 ‘Presiding Judge

20f3 5/16/2011 2:37 PM
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»

Report Sort 2 None
.R.eport Sort 3 None
Report Completed

3of3 5/16/2011 2:37 PM
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CERTIFICATE OF SERVICE

I hereby certify that on this 19th day of May, 2011, | electronically filed the foregoing
with the Clerk of Court using the CM/ECF system, which will send a notification of such filing
(NEF) to the following counsel of record:

Tracy D. McCormick

Andrew Peterson

U.S. Attorney’s Office

2100 Jamieson Avenue

Alexandria, VA 22314

Telephone: 703-299-3175

Email: tracy.mccormick@usdoj.gov

John K. Zwerling, VSB No. 8201

Stuart Sears, VSB No. 71436
ZWERLING, LEIBIG & MOSELEY, P.C.
108 North Alfred Street

Alexandria, VA 22314

Telephone: (703) 684-8000

Facsimile: (703) 684-9700

Email: JZ@Zwerling.com

Email: Stuart@Zwerling.com

Jonathan Shapiro

GREENSPUN, SHAPIRO, DAVIS
& LEARY, P.C.

3955 Chain Bridge Road

Second Floor

Fairfax, VA 22030

Telephone: (703) 352-0100

Facsimile: (703) 591-7268

Email: js@greenspunlaw.com

Nina J. Ginsberg, VSB No. 19472
DIMUROGINSBERG, P.C.

908 King Street, Suite 200
Alexandria, VA 22314
Telephone: 703.684.4333
Facsimile: 703.548.3181

Email: nginsberg@dimuro.com
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John K. Roche

PERKINS COIE, LLP

700 13th Street, N.W., Suite 600
Washington, DC 20005
Telephone: 202-654-6200
Facsimile: 202-654-6211

Email: jroche@perkinscoie.com

Marvin David Miller

1203 Duke Street

The Gorham House

Alexandria, VA 22314

Telephone: (703) 548-5000

Email: katherine@marvinmilleratlaw.com

I also certify that on this 19th day of May, 2011, | caused the following party to be served by
first-class United States mail:

Christopher Soghoian (pro se)

Graduate Fellow, Center for Applied Cybersecurity Research
Indiana University

P.O. Box 2266

Washington, DC 20013

Telephone: 617-308-6368

By: /s/ Rebecca K. Glenberg

Rebecca K. Glenberg, VSB No. 44099

AMERICAN CIVIL LIBERTIES UNION
OF VIRGINIA FOUNDATION, INC.

530 E. Main Street, Suite 310

Richmond, VA 23219

Telephone: 804.644.8080

Facsimile: 804.649.2733

Email: rglenberg@acluva.org






