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2 

1 *****P R 0 C E E D I N G S***** 

2 I:r.!S. UTTER: Judge, the next matter for tl1e court is i.n 

3 -1-h '""'""'. ..... .c th ..... e Iuu.L.L.er OL e 

4 are present here and the nnther, 

sir, are you ? 

RESFO.\JDENT FATHER: Yeah. 

MS. urrER.z And the fat.her I 

I 1mderstand that parents 

, is here and 

, is here. I 

8 believe you are father to 1 is that correct? 

9 BESEDNDENT El\THER: Yep. 

10 M...S. UTTER: Both pare.n.ts of ar~ here, and in 

11 this case wet re asking the court to also grant custcdy. The 

12 emergency teTilfX)rary custocly was taken wi1.en the parents were --

13 the father was arrested for DUI and the mother was intoxicated 

14 and unable to care for the child. The three-year-old child or 

15 approxintately three-year-old child -- three-and-a-half-year-old 

16 child resicall y was in the car with them, so the Ce:partment of 

17 Social Services obtained emergency terrpJra:r:y custody based on 

18 that. 

19 l\nd yesterday we learne-d that there was an 11-year old 

2 o son in the hane. His father is unknown at this time but we' 11 

21 find out, and so we 1 re requesting the court also authorize 

22 temporary custody of the 11-year old, 

23 THE COURT; You folks wish to l:e heard on this matter? 

24 RESPONDENT FATHER: . What can we say":? 

25 

L
. . .. THE c:c:uR'l,': Well, I'm sure the departrrent will be _j 

-~--f<.AiTHRYN DiMAIO -~<'1<-* RPR *** OFFICIAL REPORTER---· 
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1 working -vvith you on this rra.tter in an attempt to get the 

2 children back to you but in the meantime, until thJ.s J.s sorte:l 

3 out I'm going to grant the . terrp::>rary custcdy as requested. 

4 N..S. UITER: The next he.-aring would be C>ecember 12th at 

5 1: 45. 'That would be an advisory hearing, and the department 

6 will be working with the family to avoid fomB.l charges. 

7 Thank you. 

8 (These proceedings concluded. ) 
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1 STATE OF SOJTh DAKOI'A 
ss. C'ERTIF'ICATE 

2 CCXJ1,i'TY OF PENtJINGI'CN 

3 

4 I, KATHRYN E. Di MAIO, RPR, Official Court Rer:orter, 

5 . hereby certify that the foregoing 4 pages, .inclusive, are a 

6 true and correct transcript of my stenotype notes. 

7 Dated at Rapid City, South D:tkota, on 

8 January 18, 2012. 
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Kath_ryn E. Di MilO I RPR 
Official Court RePJrter 
My Commission expires: 7/19/2016 
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STATE OF SOUTH DAKOTA ) 
) ss. 

COUNTY OF PENNINGTON ) 

The People of the State of ) 
South Dakota in the Interest of, · ) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CIRCUIT COURT 

SEVENTH JUDICIAL CIRCUIT 
JUVENILE DJVIS10N · 

COl.JRTFILENOi All. 

TEMPORARY CIJSTODY ORJ)ER 
48 HOUR HEARING 

ALLEGED: Abused & Neglected 

The abov~-entit1ed matter having come (Hi for Temporary Custody -on the 20th day of October, 

2011; the Honorable Wally Eklund; presiding;. th~ State of South Dakota being represented by its 

D~puty Staiejs AttorneyL._€~-~-~k;~ermjter B. Utter; the SOllth Dakota Department ~f Social 

Services being represented by its designated agent(s); _/rtn~- Q ~; the Respondent 

motbcr (not) appearing in perso.n; the Responqent father (not) appearing in person; the minor child(ren) 

nul appearl.ng in person. 

AUegation(.s): lack of proper parental care 

The Cou.ti finds th.at it is ii1 the, best in~erests of the cbiJd(ren) that the chlld(ren) be held in 

lernporary custody and that it is contrary w the tvclfare of the ~·hild(ren) W reinain in the: horne of 

that reasonable effurts have been made to prevent !he renioval of the 

child(ren) fran-. the home; and that reasonable efforts wm be timdc to reunite: the fhrnilv. . . 
The Court fiuiher finds that there is probable cause that the chilcl(ren) is/are abu~ed or 

neglected. 

ABUSED OR NEGLECTED CHILD: ..... · .. ,._ -~ 

The Ccinrt further finds the tollo\ving: 

/~ 
v Terr1pomry custody ofthc. child(rcn) shaH continuE:. 

./ The Indian Child \;\.."elfare Act is appHcabl~ to this matter. 

I 
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l-

V" That active efforts have been made to provide. remedial services and rehabilitative 
programs designed to prevent the break~up of the Indian family and that these efforts have 
prove.n unsucce·ssfuL 

/ TI1at continued custody of the child(ren) by the parents or Indian custodian is likel)' to result in 
serious emotional or physi-cal damage w the child( en). 

~.,, TI1at the Department of Social Services has provided rensonable efforts to prevent the removal 

of the children from the home. 

/ 

The Court ±1nds that temporary cus~ody is the least restrictive alternative available 
commensurate \Vith the best interest t1fthe thUd(rell), and hereby ORDERS the following; 

Release to ~Parent{s) 

_Other_=,---~-~~-~~-~~~-~-~ 
Restrictions 

Department of Social Serv1ces custody for (.Q Odays, or untB llu.iher order nf the C~lurL 
Foster Care 
Shelter at . . ·~-
The Dep<.rrtment of Social Services is. heteby authorized to r~tutn fuH legal and physical 
cnsiody ofthe minor child(ren) to the parent(s), guardian or custodian (without further court 
hearing) at any time dudng the custody peri(>d granted by this. Court it~ the Departmm~t of 
Socit:ll Services con dudes that no furthe.r imminent child protection issues re,main and that 
tempo-rary custody ofthe ehild{ren) is no longer necessat)'. 
The Department of Social Service.s is he{eby authorized W release aU inforrnation 
available pertaining to this matter to the Tribe{s) in which the children are enrolled or are 

eligible for enrolln1ent. 
The Department of Social Services shall begin supervised visitation at their discretion between 
the minor child( ron) und parent(s), guardian(s), or cu.stodian(s) while mitior child(ren) s.re in the 
legal andphysical custody ofthe bepmiment ofSoc.ial Services. This Order shall supel'sede 
aay No Contact Orde.r, Order ofProtection, or any othe1; Court order which vlotdd plhef\vlse 
prohlbi.t contact behve.;;m the minor child(ren} and · 
The Court further · 

. ~ . . t4. c~ 
~ Lc.u.;..) QA·~.~t-~~ ·. · · ass· i eu"1 n~-e t4'l > 
· ABUSED OR NEGLECTED CHILDREN 1v1A Y NOT BE DETAIN ED OR JAILED. Nl-.U~.SaJ 

Dated this j__O day of October, 201 L 

BY THE COURT: 

I 

J 
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Form6 
STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT 

) ss 
COUNTY OF ______ __ ) JUDICIAL CIRCUIT 

) 
IN THE INTERESTS OF, ) No. ___ _ 

) 
Minor Child(ren) ) 

) 
and concerning ) 

) 
_________ _J and ) 

) INDIANCHILDWELFAREACT 
Respondent(s). ) (ICWA) AFFIDAVIT 

says: 

) 

Comes now, -----------..J being first duly sworn upon oath, and deposes and 

I. That Affiant is a resident of the state of South Dakota and over the age of 18 years. 

2. That Affiant is a Farruly services specialist for Child Protection Services. 

3. That in the above capacity, the Affiant was consulted and involved concerning the 
removal of the children from the child(ren)'s home. 

4. That _____ ______ (DOB: ) 

(DOB ) 
(DOB ) 
(DOB ) 

is/are residents of ___ _ County, South Dakota. 

5. That is an enrolled member with the ______ _ 
Indian Tribe or is eligible for enrollment with that Tribe according to 

6. That on , 19 __, Family services specialist-------
notified the Tribe by FAX that the above-named child was placed in the 
protective custody of the South Dakota Department of Social Services. 

7. That _______ is the birth mother of ______ _ 

8. That _______ is the bi!fu father of ______ _ 

9. That was/were taken into emergency protective custody and was/were 
placed in licensed foster care on ___ _ 

10. Farruly services specialist _____ has made the following efforts to comply with 
ICW A placement preferences: 

111 ~ 

.. EXHIBI T 

I 3 
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• Inquired about potential relative placement resources in close proximity to the 
parent or child. 

• Explored availability of Native .American foster homes in close proximity to the 
pru:ent ?r the child. 

11. That returning an Indian child, to his/her parents care would 
result in serious emotional or physical damage to the child; for the reasons stated below: 

• 

• 

• 
12. The following efforts have been made to rehabilitate and reunite the family by Family 

services specialist _________ _ 

• 

• 

• 

13. That Affiant finds that the ICW A requirements have been met and the least restrictive 
alternative available in the children's best interest, is continued placement in foster care. 

Further Affiant sayeth not. 

Dated this ____ day of _____ ,.J 19 __ . 

STATE OF SOUTH DAKOTA) 
)SS 

COUNTYOF ) 

Affiant 

Subscribed and sworn to before me on ________ _ ...4 1999. 

(Magistrate)(Circuit Judge)(Notary Public) 

My commission expires on. ________ _ 

112 

(SEAL) 

····----

T' 
! 
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· Form 7 
STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT 

) ss 
COUNTY OF----- ) JUDICIAL. CIRCUIT 

) 
IN THE INTERESTS OF, ) No. ___ _ 

) 
Minor Child(ren) ) 

) 
and concerning ) 

) 

------------------~ 
and ) 

) 
Respondent(s). ) TEMPORARY CUSTODY ORDER 

) 

A 48 Hour Hearing was held on , 19_. The State was represented by 

----- and the child _ mother, _ father, _ other guardian(s) or custodian(s) 
-----------------------·and _______________________________ ~-------

-------------------------------------were present. 

The Allegations are:-----------------------------

The Court finds that it is in the best interests of the child that the child be held in temporary 
custody and that it is contrary to the welfare of the child to remain in the home of 

that reasonable efforts have been made to prevent the removal of the child from its home, and that 
reasonable efforts will be made to reunite the family 

OR 
____ that reasonable efforts are not necessary pursuant to SDCL 26-8A-21.1 because 

___ the parent has committed certain crimes (murder, manslaughter, rape, incest, sexual exploitation of 
children, or criminal child abuse); 
__ the parent has committed felony assault against a child; 
._. _ the parent has had parental rights to another child terminated by a prior abuse and neglect 
proceeding. · 
__ the parent has a documented history of abuse and neglect associated with chronic alcohol abuse 
__ the parent has demonstrated inability to protect the child from substantial harm or risk of 
substantial harm and the child has been adjudicated abused and neglected on at least one previous 
occasion and removed from the parent's custody 

2. That there is probable cause to believe that the child(ren) is/are abused or neglected, as that 
term is defined by law. · 

3. That temporary custody is the least restrictive alternative in the child(ren)'s best interest. 

113 

; EXHIBIT 

I Lf 



Case 5:13-cv-05020-JLV   Document 1-4    Filed 03/21/13   Page 2 of 2 PageID #: 45

The Court further finds (if applicable): 

__ The Indian Child Welfare Act is applicable to this matter6
. 

__ That active efforts have been made to provide remedial services and rehabilitative programs 
designed to prevent the break-up of the Indian family and that these efforts have proven unsuccessfu17 • 

__ That continued custody of the child by the parents or Indian custodian is likely to result in 
serious emotional or physical damage to the child8• · 

__ [any additional findings] -----------------

The court hereby ORDERS tbe following: 

__ Release to __ Parent(s) _______________ _ 

Other 
~--------~--------__ Restrictions ______________ _ 

__ Department of Social Services custody 

Foster care--------------­
Shelter at - --------------

ABUSED OR NEGLECTED CHILDREN MAY NOT BE PLACED IN DETENTION OR JAlL 

The Department of Social Services is hereby authorized to release all information available 
pertaining to this matter to any Court Appointed Special Advocate (CASA) assigned to the case, to the 
attorneys for the parents and the child and any other attorneys representing a party in this case and to the 
Tribe(s) in which the children are enrolled or are eligible for enrollment, if applicable. 

The Court further ORDERS [list any additional Court rulings and the date for the next hearing] 

Dated: nunc pro tunc, 

BY THE COURT: 

ATIEST: Circuit Judge 
lsi _____ _ 

Clerk of Courts 
BY ____ _ 

Deputy 

6 In ICW A cases, if the child(ren) remain in foster care, these additional findings must be added to avoid a 
challenge of the validity of the foster care placement. 
7 25 usc 1912{d). 
8 25 USC 1912(e). 

114 

T 
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STATE OF 80l~H DAKOTA 

COtwrrY OF PE~ThTINQTON 

J 
} 

. ) 

IN CIRCUIT COuRT 
SJSVE~ITH Jimr.C~P-..L. CI~T 

COURT .FI:I:iB ~0. Al2--

--~-~=--~~~~--~~=~-----~=--- ) 
) 
) 
) 
) 
} 
} 
) 
) 
) 
) 
) 
) 
} 
) 
} 
} 
) 

:fl}~ People of t;h,e st.ate of 
Sot!th :Dak6t.a. in th~ :Inter~st df:! . . .. -

4 8 :HOUR HEARING 
· ( ren) 1 and conqernip.g 

=•--------•-=a••------------
BEFORE: 

DATE: 

FOR THE STATE: 

TEE liO:tfOR..~t.E JEJi'F W •. DAVJ:S 
cii'ci.ti t Court .;1'u¢l.ge 
seventh Judicial ti~cu.it: 
R.apiq city 1 s6-utn :bakota; 

July 9 2022, at i:JO p.m. 

MS. RD~ ¥. ERICKSON 
Dep1.~ty State; 1 s Att61:.-Tiey 
Pe;nningttm Cotti;:rty State 1 .!:? 

A.tto:rney'.a o£fic.e 
:roo KanJiH\$ City st.teet I #4 oo 
Rapid City, SD 5770~ 

.FOR CHEY'BJ:-.'I':N""E R.X\iR,R 
SIQ'!J¥ r!UBE: 

Respond~nt Mothe~ 
riss= 

CYl\l'THIA N. W,EICHNADTN I RPR 

1 
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.. 1, 

15 

d .. 7 

2.1 

~2 

43 

~ just ohecked the othe~ cou.rtroom •. 

I rm thinkin;g ;;.re have evei.."YboQ.y that rJ?e r:h:;@.d together so 

we 1 
.:), l go tihead, a....D.d pr.oeeed. , 

w~ have matt.e:t.'S imtolving 'f:he 

children, the: 
hi ld:ro. ·· - ..... c. = , "~:P, ,~q '"'he 

last Thursday. 

:Ms·. ERICKSON: Yea, 

. Hs . Erickson:? 

that mat~er. 

Ot:h-er than the 

custody h~a.Ld.:ng. 
,. 

tt v.,Tquld :0? -- . .:L.t ;is a. continued ·4.8 

bu.t tru:rt:tier was. not ~ble to be ht:ii>re 

Your Hone~-

As you f;olks J;!o'"' ·kna1,.~, t:he:r.·~ has b~e;J. ·some iss1.;1.e 

invol vin;r ·th-e car~, -t;m:t'ilt.6dy r. o:r;· control ·of re,spect:i ve 

children in your .care· that.rs come :to t:he attentiqn of 
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l 

7 

1.1 

l.3 

;14 

15 

2:1 

22 

in court. .l:t r s d_;t~~T,vp to my at tent ion. 

As \'le: sit. her~ tqq?-Y 1 eve:\':.-:i'one ' s in:t:erest is in a 

:reill:l.i,fication of the family and keeping family units. 

tog~ther. !n ccm,neotion 'i.·lith that,, this is to advis.e 

itc;nJ. of your .rights and notify you that th1;; children hoNe 

be(3n placed in temporary custody and all·or .. t you to 

dete_rmine how you would iike to procee.t-1. 

~t;. the prt;J.senl.: t::im.e~ as I've :indicated, t:Q;;= 

int.<Bnt.:lton :is that "i'l.h.at:e-r,rer isE:lttes are out t:h-s;ee be 

period of time to d..et.el"lrdne if thpse i(:lsues ean be 

court action or ~ctiv.ity. 

If that doesn't take plac~, the State has the 

opportunity to f:;ile a petition alleging abuse and 

n6;1gleot of th.p ohild:t'.en that ~j'oe~ i:o :t:hEEd.r pont:il;'iu~d. 

care, cusLcdy, and control_ 

·J;>~oceeaing a;n.O: at a..~y t.ime thh'oughaut these .pl:'OGeedi:ngs 

from toda.y forward, you ne!5d to };:now that you. 11.ave the 

r~gl).t. to ··be rep:t;'esented by an at.t;on::J.ey at all stages of 

··the :pX'oceed;ings against you; that you pan hire your qvm. 

attbr.ney o:r ask .to:r. court: appointed t::ounse:l if you're 

3 
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1 

2 

3 

5 

6 

7 

l.l 

. i4 

lS 

io. 

J.9 
20 

21 

22 

· th<:;se ma tt.e:r-s . 
,., 

,:li.;t;.e goes on as you know it. .If the State would elect 

to file a petition alleging abuse ttrld :neg'lect.
1 

;it 

··bec9m~.s a n'm~h mo;~:~ fomal si. t'!J.&tion, a mt:fch more 

·4 

serious situation, in tha:l; a:n ad,jud:icatc.~:r"..i hearing i.s 

held, it 1 s in the nature of a t.:eiO;l f to determine if the 

.allegations th~t the St;aE:.e has in the f)etition arE;l t;J;--ue 

·and :ao.r±-ect., and .if that 1 .s the ca~e and the State p:rqV;;\S 

the alle·g:ations in the pet.i tion1 the matter ·moves 

i;io~ p;eove the allmga.t.·ic.n~s .in ·the petition,~ the matte:v .is 

dismis/:?edi ths children are. :::rett.l:t:ned • 

;:E the mat.tel;" goes on to a 4ispositional·hea,ring, 

that' .s controlled by 9t?'l:t.ub:= .;t_l)d it. goes to the 

continued ca:LB, custody 1 and c.ont't:ol, to inel'ttd® ·.t:l 

platce.ment back i:n the home tmd,eT (:rupe:rv-,;i.se;d, co:ndi t:ion~ 1 

chi ldrf!n :for adopt.i ;,.r~e pu:tr;pos$ s .. 

sc: .these al.~® very ~er'ichis matters that a:t:'~ at st~e 

here and you want t,o rn<:ike oert:~in. t::hat you a.rs advised 



Case 5:13-cv-05020-JLV   Document 87-1   Filed 03/24/14   Page 11 of 21 PageID #: 692

6 

7 

8 

ll 

J.3. 

2.7 

·.J.a 

,20 

21 

. 22 

. 23 

mat. t€r, !-is. B~·ickson, you. indicated? 

with th~ matter. 

TH~ COU.JRT. •• n · h - ....... I 1..." .r ,;.o I.W&. _-ave \W..JT1'l~ 

(Cqmplying.} 

? 

N$. ERICK$0!:'1.: $TQ., .:Slir. 

? 

f-1a Dam, you tllere in the b~ck of the couJ:.~troom. Was 

1 t;?pea~ing loud encl'U .. gh that you were able tc hear me? 

T.rlE COURT: Jl.ncl do· you es:senti~lly u.nderstand yo1:..tr 

! can ~derst~~d my ~ights ~ett®r. 

THB COURT;: Okay. Rav·e YDl..l. filled out. aJl 

application for court appointed coun~;>el? 

~ Nb1 :t haven 1 t. . 

THE COURT~ Okay. !'11 fu~nish you one . 

you fill t~<;;t out .and determine eligibility. 

I 1 li let 

j 
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·1 

2 

3 

4 

5 

l5 

1 

S: 

.9· 

1.0 

~I. 

. ~-.2: 

'13 

l.4 

:r.s 

1.6 

J:.7 

u.s 
19 

·.?<? 

.21 --= 

·22 

23 

4;4 

2S 

1:~. fl'~'l\NNJp Thar-...1\: you, toui' Horror·. 

Juqg~.J i'm informed that \~ot~ is an snroll'ed 

mern..b~r ·of the t:;$1eye~'1e R,i ver s.iou..-..; Td:.be and he;c 

~hi.ldren are e;U:z.he:r- ---:- they 1 ;re eithe:t" enroll.iad or 

e.l-igi:Qle fo~ an_:t."q;:Llment 1 so :r 1m filing a motiQn to 

interve-ne r.-~it:p. a. ·prQ~OSE1d ,:r.;;p;.;dex fqr t.h.<1:'1. Cou.rt on bQ!h~lf' 

of. the Cheyenne :Ri ve:t~ Si-oux Tr:i:be. .:r 1m fi:ling my owrl 

noi;:icH of app~arance and then :rrm also asking the court. 

·the9e; docunv:;r;tts . 

TEE COu"RT: Okay. The: order to iriter".rene is 

.s :ig.t?.¢d" 

M.c+ha-- 1 q.$ .somi. a£J;. you compJ.et~ the applic~t.ion 

·In the meantime, 

temporary custoQ.:--·~ rem~in.s 1i~ith t;he State . 
~ . ' . 

calenda~. 

TI-f.E COt)RT; ~11 xight. 

M:R. F!""'~A! Jvdge v may ::t ;t?e · h~a.;rd? 

'11-tE CO'!J'RT; Yes. 

+£ the 

J 



Case 5:13-cv-05020-JLV   Document 87-1   Filed 03/24/14   Page 13 of 21 PageID #: 694
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:10 

;J.l 

13 

J.4 

.1.5 

l.6 

;L7 

·la 

J..g 

~0 

21 

22 

.23 

~. H..~1A: On beh@ilt. /.:}f the Cheyem1e Riye:t.- Biot..!.X 

'.t'r~bg !1 d like t'l; make an .application, first o·:I all, 

that this matter be adjourned to allow th.e m6t:he;r;' to 

con@ul~ w~th ¢.ounsel. She can consult with the PubliG 

Defendle.r~s Office 1 which is in this buildi:r-q
1 

so we 

co-uld a.etually adjouJ:.-n this to l~~ter .in this aay. w·e 

could have a11 attorney l;;.ere for he:t, in half an hour, 

Your Honor. 

't'.F.l:E COTJ:R'i':: ¥ou m14st have a bette'r connection ~·l'i t:h 

the l?uhlic De£e.nde'r' s bt'fice than ± do 1 Mr. Ba:nna, 

beca,us:S they dc>::q_ ~ t respond to me that quickly. 

11-ffi.~ H...Z\J:.J""liJ.'\, J;;n any c.ase 1 ::C wo~ld ask tb~ Court to 

leave the m.~tt.e1.7 in $t:atus q-t.:to and al:Lo-..11 her t9 seek 

dounse1 and then },":'.;::turn to deal t<J'.it.h the isstie.S 'that an3 

to be deal.t ~'lith. i,;n a. "l8 houi- hec:;p:-.:ing. The Tribe is 

asking, a~d ~ a~ 2nformed by h~r that she is askintr, for 

immediatl!J J;~etu:t'n q£ he:r. children. 

,i)'l,Ldg~ 1 :r know t..his .i$ not :.e_n ~V.identi.ary hea:t.:'ing 

b'l..:a.t I thi!tk th~ Co~.li:'t. shou1d be aware o£ the basi9 

facts. 

THE ·t:;ODRT ~ .;It 1 s a 4.8 bou:r h~?.:t'ing, t1r. Hap,..na, 

.She T s asked .for 90uns~l. )tou :rep:t"@sent the Txib~. on a 

t.ech....rdcal ·basis 1 your. int~J;-ests e.ou.ld be ·adverse to hers 

alJ..d, :ttm not goi:r.tg to ,~~t t::.his t..:l.p :for any potential 

conflicts~ Don 1 t read anything into that but it's just 

7 
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p.ppointm~nt . 

TEE COURT! a~_d t.he attorney that is. appointed 

T;r.ihe 1 $ behalf_ 

o·ut. So even hearing the. fa..cts 'do§s;n' t give me the 

~9mf.ort level r. need to .rett.p:·n the ·C:h~J..die:rr today and 

itrl1? not .going to hp;ppen, 

Z...i:R... ft_~ .. ,NJ:\11~.: All. :t'ight; Your Honor. The T;J:ibe is. 

a.sking- the Cou;rt to appoint cOi.:t,.Tl.sel f.or the ch.ild:t"ert at 

·this td,nie. 

·THE COUR~; :All right. 

-· ··.·,. ' 
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THE .COURT; Yes. We'll s®G! the application and 

1-'fR, f!A..J.'\'1\IA.: viell, actually 1 th.a~t.' s 13_ :;r;.·equirement of 

the atatut~t :r beiieve, v.Judge I that yqu appoint 

counsel -= 

T".rlE COURT~ It is . I need to sort thin!;I$ together. 

C·otl.fliot, Whether 1 go to Dakota Plains, \o'lhether I go t.o 
I 1 m not. go:i!'.J-9' to appoint somebody and 

eS;tablisbed. 

·I· .HE COURT: ·Notion denied, :.tt • s a 4 8 hour hea:eing. 

HQ.n,o~. Not rteces$P,J;.'ily today,, · . .nut .rcr,,.,.A :t:e®ires some 

k:.ind of {;I. S)1.m'ling tha:t the:t;.•e i.S gt~OU:ridS t.O pUt t1tese 

children in ~os.t~r care. 

Your Hono-r, you. ~<?~ve en.tered an. or-der grru1.ting 

the State ha$ filed an application. ~o~ -- has filed a 

6hild~en for 60 d~ys. 

THE COURT: .Seeking temporar~t custoQ.y until th~ 

.matters are finally fully investigated and the fa~t$ 

·r:leshed ot;tt. J<_s you kno\v1 Nr. 'Hanna, ;if the! situation 
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i~.;> remedied d.r not \1arrante'd, ·t:he: Department of Social 

Serv-ic€s h&s the a.u thori t.y- to return the G:hi lqren at ~.o.y 

t.:J.:me. I don 1 t: hay€ >vhat. I need .bere today at a gs hour 

I·f your re done ma,king you;t· :t'~co:t'd, r.v~ 1' ve got other 

Cf_4.ses l' need. to :Q.and1-e. 

I~i:?.. 1-L~,NNA~ J\ctually, ~'m not .. 

JttdgeJ the ':r~·ine is ask.i.ng ~- I am gt)ing to be. 

·.to invalidate this orde+ toda:~l· 

:THE COURT~ '?he mot, ion i.s denied.. 

.:r.m.. H.~l':)',Ai ·I wo<.~ld ask the Ca.u~t. ·to set. d•:;n.yp, a 

scheduie to al.low· me to do that :,,,here ,....,... 

'l':!tE COtJ'"RT! The motion j,'s denied. 

mo-tions$ Mi,., Hru"ll1~ -~ 

11R. BJL~JA: I'li do t.hat, Judge. 

:r T m' lf[Q'Tifig !or a nel/l hearing ~ ~ 

!J:':Im cov«T~ I•fotion is denied_ 

File 'your 

MR. ILI\NN.i\; :;,..4 on the ·g:t·ounds that the court ha_s 

p.Ot g"~\1-:e:q this .]:?~J;flO:Q. ad¢.qv_ate notice of h.~r right& <is 

·~~q-Uir~d by S.tat:ute I s'b._ate ~:rt~.:tut<;:. An :rot~ .af:l;i9a'~ri t 

has ·been filed alleging that this r..;oman h~s &pused ox 

neglected he~ children. The State has made .applic~t2on 

for cu.slt:qdy 1 .'vl.h,ic.h yo'u. l~aVs gi·,j~J'lted ~dthout. 'hearing q,_n_y 

facts whatsoever, 'Your Honor, 



Case 5:13-cv-05020-JLV   Document 87-1   Filed 03/24/14   Page 17 of 21 PageID #: 698

3 

4-. 

s 

8 

9 

J..3 

l4 

'17 

18 

1.9 

22 

23 

24 

25 

tase. This deb<;l!.te i.sn 1 t. $Qin.g t:o haJ?.pe;n here t¢dq.y-

WE COtJ'-RT: Okay. Are \•le done? 

and , the 

care now~ :There j s been r.J.o shc<'wi;ng ''lihy· IC'ivA placement 

p:!:.-efere:nce;s have not · be:en fqliowed .in this case, Your 

n6nor, so 'I'm 're asking the court to ordej:;' I).SS. to take 

active ef.fp:t·t.~ to present: the ~- 1:1rovide the 

ll. 

.about s·aven days and ha.ve the State come here at'ld ?tdvise - . ' .. . 

home. 
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"1:':::-iE COURT: 

Consiqered as a pl~-.cemen;t, a~1d :L am not !1oing to order 

but I'm going to.;;:~;~k tp~t pss i:nvestigat$, tht=~t·.af? I"m 

$u:t-~ ;you' 11. pro'~"tiqe t..he names 'flio that ·the p·i"op'!3x 

ir:r\Testig.ption ·Can be made. 

'the Com-:-t 9:'J:'a.nt an application for· the Tribe, which I t m 

j.nd.tJding whether th.e:t'f;! 1 s any 

·factt.:u~.l ·ba.sis at. !:~ll ·ro:t~ taking these ch~ldren. 

Your J:.'B. 

o::t.~ state statti.t;-e.s .iso I' in :nyt going to ·mak~ that. 

dete~tn~nation he,~e. today. 

-l>m~ }l::_~A: i don 1 t ·belie>/'8 X ha'tre :;m.ything ·else. 

·Than~ you, Your Honor. 

TAB COu'"RT: Thar.L't;: you 1 Cc·tmsel. . 

(Ptoceedings concluded.) 

12 
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1 ) 

) 

s It C}-'Ylth:ia r-L ~1"eichmani,r'l, Registe1-:".i~d Professional 

6 Repo:t..-ter a..r:td Notary Publ_~o, State af South Dakota .. dt) h~re::by 
7 certify that I reported in £;rtenotype the proceedings of the 

8 cwov€1-en.titled action; th~t :r the~eaft.Br transcribed said· 

1.6 

1.7 

20 

21 

~2. 

25 

~~ In~ ~VttAdvm~ 
pt~'.leichmann, RPR. 
~eg:h;;te:r:ed P.r·6fe·s,siorJ.?4l Repo~t~.z;· 
lxot~xy Puplic 
Hy Commission E.xpir€H3: ll=10=~5 

·-·· -..:.--·-~· 

13 



Case 5:13-cv-05020-JLV   Document 1-6    Filed 03/21/13   Page 1 of 6 PageID #: 47

ClRClnT .JlJOGES 
Jeff W . Da\·is, Presiding Judge 

Wal y klund 
J anine YL Kem 

Robert !\. tvlandd 
Craig A. Pfcit1c 

i\1ary P. Thorstenson 
Thonl:Ui L. Trimble 

·Mr. Dana L. Hanna 

} 

Janna Law_ C_>ftlce, P .C. 
P.O. Box 3o80 
R. 'd (... c' [) -,~(·'n 3p£ _lty . . ') :' . l J ..• 

l\·h. Roxie Erickson 
Depmy State 's Attorney 
300 Kansas City Street 
Rapid City. SD 57701 

1Vls. Becky· Vog1 
CtlS!el!o PNter L.t.W Firm 
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Heidi Linngr..:n 
Sha\\'n J. Palll'ke 

Julv .1. 2012 

COURr ADMlNISTRATOR 
Krist] K. \Vammen 

STAFF A TTORT\t:Y 
i\lary<l Tcllinghu!s~:1 

Re: File 1\o. Al2-245~ (Jglaia Sioux Tribe's I\·'iotion to Jm·ahdate Prior Coun Actions: ::~nd 
Foster Care Placement: and Tribe's Mmion for New Temporary Custody· Hearing 

Dear Counsel: 

There are t\\'O motion::; p~nding in 1:hc above-named file.. Those moL ions arc: { 1) the 
Ogla~a Sioux Trib ~ '~ (th~ ''Tribe's" ' 1 ~ .. lotion to Invalidate the Prior ProceediJ1gs for the State's 
purpo11.ed vi(l]ation of the Indian mother's rights to due proc(:ss. tmJer state r1nd federal 
constitutional law and the indian Child Welfare Act l"'ICVv"A ' !; anJ (2) the T ribc's t\lotion l"or 
a :i-kw Temporary Custody Ilearing. As an initial matter, the Court would note that the: Tribe's 
]\.'lotion is ~··loot as a tcsttlt oCthe Cotlli's retum of physical custody to the mother, and th.~\: the 
Tribe's ]\'lotion. if gn:mted. \VoulJ nnly prolong lhe separation of the: f;:tlnily unit. ~evertheless. 
th(~ Court i~sues this opinion as a means Df clarifying s.omc recurring questions or law that are 
preV~iltnt in this cas~ . 

... 

.. EXHIB IT 

' 6 



Case 5:13-cv-05020-JLV   Document 1-6    Filed 03/21/13   Page 2 of 6 PageID #: 48[Type textl 

LEGAL;'\I\ALYSIS: 

Firstly, there i~ no quesrion that both parents and chiiJren have fundamcmal right t ·l 
maint::1i.:1 tJ1e integrity of Ehc familial w1:t. 

Parents have a liberty interest ,;in the carf:!, custody. and JIUnagement of t hc:i r 
c:hildn:.·n.'· Paren1s and children have a ccnt:;ti1utionally protected liberty intcn,;s( 
in the care and companionship (lr each other. However, "'the liberty interest in 
familial relations is l:mited hy Lbe compelling governmental interest in the 
protection of minor children, parlicubrly in circmnstC~ncc~ \\'here tl:c protection 
is consiu~red necessary as against the parents themsdvcs.'' 

K.D. \'. c·owuy l{/Crow Wing, 4-34 F.3d 1051 , l 05:5 (8th Cir. 2006). 

The state as parens parriae takes a necessarily Strong interes t in the care and 
treatment of ever y child wilhin i:s borders . .. The necessity of this right is 
readily apparent fThe Court] ci'lruwt allow the health, safety or life' lif a Yl'lmg 
child to be placed bal'k into 1m environ1nent ~elusiveLy pro~- . . to be 
whotly unliL and improper. 

ln rr? _t;,:. D. E. , 87 S .D . 501.506, 2to N .W.2d 907,910 (1973 ). Therefore, !n child custody 
l'ase~, there is 'H1 ess.entia[ balancing hetween the competing interests of the parents anci the 
SuLe .. :md the Coutt mus( weigh these interests whik maintaining a vigilant l.:ye towards the 
best imerests of the children. 

1. Tr·ibe's IV1ntious UJtder ICWA. 

In U1is case, the Tribe has brought its motions pursuant w 15 t i.S.C. § 191 4 of IC\VA 
and SDCI_ § ~6-7A- 30. The Tribe' s motion based on* 1'114 \\ilt be addressed li rsi. 

Any indian chitd \vho is the subject of any action for foster care placement or 
termination or pare ntal rights under Stale law, any parc·nt or Indian cusrod[rm 
fron1 whos~ custody such child was removed, and the lndian chi ld's tribe may 
peti tion uny court of competent jurisdiction to invalidate" suc:h acl1on upon a 
showing that such action violated any provision (l[ scct iotis 1911. 1912, and 
1913 of this title. 

2- C.S.C.A. § 19l4. Here, :he Tribe ha::; intervened in th.:: proceedings ar!d tom:equemly, ha~;; 

::; tar.Jing to peti~ ion the Court under§ 19 14. Therefore. the only inqu iry und~r lhis subchaptr.:r 
is whether §§ 1911 , 191 2, or 191.3 \v..:re violated by any action of the State. 

a. 25 F.S.C. § 1911: 

The Tribe does no\, and cannot, assen that there w<:~s violation of§ 191 1. Therdore, 
th1s sec1ion of the IC\VA is r'JO( implicate-d and has no bearing em thi s cas.c . 
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b. 25 u.s.c. § 1912: 

The Tribe's ~1otions. primarily focus on pmponed \'iolatiom of~ ) 9l2{c), and is 
c¢>nlered on the alle~ed lack of notice that it claims it is entitled to under this s~ction. Ho\Ye\er, . , .. 
the Tribe fails to r{!tOgni:;r.e the important distinction betwc~n a child custody proceeding under 
§§ 1914 and 191;1. thereby triggering § 1912. and an emergency custody proceeJing, which i ~ 

covered hy § 1922 ofiCWA. As previously discus::.ed, lC\VA act:ounts for th-e compcHing 
interests of the State in protecting a chi Jd from an apparent <1nd immediatc danger, and allows 
the child protection smtutcs of the state in \l..'hich the .:1pparent abused and neglected child is 
1ocatecl, to go\'cm the process for emcrgcncy removal and placcrnenl. ~5 U.S.C. § 192~. 

\
• r - • · I • r • r {' f ' } ' .- -oltung m I1UY s1mcnapter Slk7 1 lJe Ct.Jnstruea to pre1·ew r re emergr;::-,IG) ' r emori/1 

of an l11dian child who is < r~sid~!l~ 9[ or is domiciled L"ll\ a rt:sen·mi ~ bul_ 
tcmporatily located off the- ro:.:~c:rvatio~: from his parent u~··tnJ~;m custodian or 
the emergency pfti-7cmeni t?f such child in a foster home or i nstifulivn, under 
applicable S latt· law, in Mde.r to prevent imminent 1hvsical damage or harm w 
the child . Th~ Sti:lte uuthori ty. official, or ag_cncy invo!nd s \arlm sLlre thai the 
emergency removal or placement terminates ii 11cdiatt: l~ when such removal or 
placement is no longer necess~.1ry to prcv~nt imminc-n physi..::aP d<mla~.e or harm 
w the chiiJ and shall expeditiously initiate a child custody proceeding subje<.:t to 
the provisions of this suhchapter, transfer rhe child to the~ jurisdiction or ihe 
appropriate lndirm tribe. or restore the child to the parem or Indian cuSlouian, as 
may be appropriare. 

!d. ~cmphas~s added). * I 922 permits stale coutis to apply state law in tri'1ergency custody 
heilring$ and ICWA does not requir~ the ftlll gar:nhit of its pro ections to apply· at this stage ol· 
the proceedings. In re SB., lJO Cal. App. 4th 1148 (Cal. App. 2005): In re F:slht:r V , 24S PJd 
863 ().l.!'v'l. 20 ll ). 1\/foreoveL all that is reguired under South Dakma St<tte statu(e is thnt, wher-: 
po.ssib1~ , the parents ~tre proYided notice of the temporary· cus!ody. or 48-hour, hearing. SUCl 
~ 26" 7 A" 15" That requirement wa.s dearly accomplished in this cas..::~. as is evidenced by the 
motber·s appc<H'ilncc~ at the 48-hour hearing. 

Furthennore, the Tribe makes. frequent r~f..::-rence to "ex parrr documt·nts" !11 \vhich the 
State set fonh its basis for its pet i~ion to ten1porariiy remoYe the cl:u ldrcn and place them In 
foster care. lribc' s I\·1ot!on to Invalidate. f!4jj 7. 8. The Tribe argues that pm-.:edures employed 
by lbe State in filing thc:sc "ex plirle documents'· and not flllov.·ing th~ mother;;:~ ''any time pl'ior 
to or during the hearing;, wert: done in violation of§ 1912( c) of lCWA. The Tribe's argument 
on this point is unavailing because 48-hour henrings are conducted under state statute, \vhich 
was comp[ied with in lhis c-a~e, and IC\V A, includLng its notice requirements, is not implicated 
at 'he 48-~wLLr J~i_ll£- rn re SB. , 130 -Cal-:-App. 4t lf8 ( ar App~b0) ); fit rr £~·!her r. -
248 P.3d 863 fN.~{ 2011 }. Emergency custody heari ngs <Jre ill -suited for making§ 1912(l) 
and (e) findings because cm(;rgenc:y c:ustoJy hearings serve as an ..:~xpedited process wh.ich 
enables the State to remove a child from an apparently dangerous environment, in order tc) 
ensure the safely and wellbeing of the child, See Yow;;\' . . \Jiiltngion, ~69 P.2d 283, :2S9 (N.:vt 
Ct. App. 199J). As sucb, there \Vas no \'iulation ofJCWA at the 4S-hour hearing. 

fn audition to the fuct that therr:: W<is no \'io[ation of federal Ia\\' by the State':; request 
for tcmporar~ cttstuJy. there was <:~ l so no violation of state lu.w. The children in lhis case were 

-. _, 



Case 5:13-cv-05020-JLV   Document 1-6    Filed 03/21/13   Page 4 of 6 PageID #: 50~Type texrj 

taken into State custody, under SDCL § 26- iA-13, which specifically contemplates the 
procedures employed by lhe .stale in this t:n3e. 

The court may order temporary c•,tslody of arty child within the jurisdiction of" 
the courl dttring any noticed hearing. JVilhout nniiced hearing. the court or P.n 
intake officc-r may immt-diately issue u \\Tillen temporary custody directive in 
the following. inSiancex on receipt of an atT~dnvi~ or. in the absence of a writlen 
affidavit when circumstances make it reasonable, on receipt o[ :S\mm oml 
1estimony cornmunicated b~ telephone or other appropriate means: 
( [.) On application by a state's attorney, s~.1ciul worker of Department of Social 
Services, or law enforcement officer respecting an apparent. alleged. or 
aci.iudkated abused or neglected child stating g.ood cause w bdic-Ye us follows: 

(a) The child is abandoned (lr is :-;e.rinu:;ly endangered by th~ chi lcl 's 
envnnnmtnr: (lJ' 

i b) There exists an imminent danuer to the child'~ life or SC!fee, · ~nd 
' - . 
immediate removal of tho:: child from lh~ child's pare1 Ls, gu<.~rdi an , or 
custodian appears to be nc:c·cssary for the prokction oC the chi!J . _ . 

SDCL § 26-7A-1.3( ]) (emphasis added_). The statute pll'linly con:cmplaic.s the \'cry pn1l:l:'dure 
thm took p!acG in this case-. and there \Vas nothing improper ahout iL Under state :;talute, the 
S~~ne ~~ n(lt required h advise !.he Indian parent of the details which necessitated the emergency 
cmtoJ.y, nor uoes it have ar1 ··antrmalive duty" to advise the p<~renl th~t j · has .. filed vatious 
dOCLLrrt0nts" wi1:1 tb: Conn to seCHR~ emergency custody of an Indian child. Taking custody ,)f 
nn tnfam who has suffered severe physiLal abttse aL the hands ,lr a purc1 t , i. ::> precisely the type 
··~mergency custody procecdim!·' that was exempted tlnder ~ ! 922 f"wm the rigorous procedu ral 
sateguards provided in ICWA.( Simply stated, ~ l912 \\·:1:-i not violated in this c<'!se because 9 
19 :2 doQs no"l apply at ~ii s s tage {)fthe proceedings. Set! e-.g. Jn the i\1mre.i· ~..~t Lsrher r-~. 24g 
P.3d 863 (NJ\L ~Of 1 ). I 

c. 15 u.s.c. § 19JJ: 

This was not a ..,·oluntary proceeding, under 25 L.S.C: . § 19 t 3, nor did it , at any poinL 
become a \'oJuntary· proceeding by act of ht\.v or fact Therd{)re, § 1913 has not been violated 

, and cannot serve a.s CJ basis to invalid the prior proceedings, under§ ! 9~4. Rct:ause neither § 
191 1, 111X § 191 2, nor§ 1913, were violarcd inlhis case. the Tribe ·~~ petition is d::: tlicd. 

[J. Tribe's Motion Cndt:r Additi.onal SD State La_w. 

a. SDCL § 26Q8A-18: 

The Tribe funher argues that its tnotion should be. gr~mteJ under SDCL ~ 26-! A-30, 
hec:ause the emergency hearing wa.s conducted i.n violation of state la\o.,.'. Spec: i licall y. the Tribe 
as:se11s th;;Jt court violated SDCL § 26-SA-18. b·y fail1ng to suspend the emergency custody 
hearing in order to appoint counseL ~tllow the new1y appointed counsel to get caught up l!} 
s.peed, anu then resume the hearing at some later date. 1 The Tribe correclly argues that SDCL § 
26-8A~ 18 requires that ''the~ court shall appoint an attorney for .any child alleged to be abused or 

1 Afihough this does not affec.t the Court's legal interpretation, lhe Tribe app~ars to completely ignore ti:e f<11.:-o: th<l t 
this WO\Ild ~'rolong !he removal proc-es~ even mort;. and pro!ong th-.: <.cparatinn of the cb- dre1:. from their parems. 
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neglected in any judlcial proceeding.' ' SDCL § 2G-8A-1 S. Hcm·ever, ihe TribG apparcn Jy fads 
to realize that, at the time of the temporary custody pro.::ccding, the suhj~:·ct chil<.l is not an ·? 

alleged ahuseJ and neglecled tilild: he nr she Is only an apparenr abused and neglected chilJ. 

An apparmt abused or neglected child tak~n into temporary custody and not 
rde.ased t11 th~ child':-; parents, guardian, or custodian ma.y be placed in ihe 
tcmpom ")"care oJ lhe Departmem of Social Services, f{>::;ter care, or a shclk'r ~~s 
designated by the coun to be ihe !e<~st restrictive altemative lor the child . 

SDCL § 26-7A- l 4 (emphasis adckd). This is an important distinction. and one tha~ lhe 
legislature apparently deemed prudent to make. As a fimctional marte-L it \\'ould be judicic11ly 
impracticable for the Court to require the appointment of cour~ so;;·.J he!~)tc the panies involvcu 
h<we even been brought before it Therefore, the Coun f!nd that SDCL§ 2G-8A-l S has nnl been 
violated bec.a'l.t:S(· 1he child is nnt ni!eg;m' ab•;.~sed a 1d neglected until the petition is fi led. 

-~ 

b. SDCL §'§ 26-?A-14; 26-iA-19: 

The Tribe also argu~s tb<U nothing under state law allows the CoUtt to proceed 
''infom1ally.'· This is inaccurate·. SDCL ·~ 26-7A-l4 provides in pertiEem pa.ti : 

The cmni may ar any time order 1hc release of a child from tempvrary custoJ.y 
wi1hm t holding a hearing, ei!ha 1virh or H irha!H restriction or condition ur upc'n 
\\Tit ten pron1i~e of the child's parents, guardian. or custodian regarding 1hc care 
and protection of an apparent abused or neglected child or regarding custody and 
.=lppearanc~ in court of an apparent c:hilcl. ]n need of supep:ision or an apparent 
delinqucn~ child at a tirne, date. and pbce to be ddermi..ncd by the coun. 

SDCL (: 26-7A-14 (emphasis aJJed:1. ·Moreo\'er. SDCL * 26-JA- 19(2) ~llows the Court to - . . 

continue the temporary custody, undct the terrt'ls ami conditions that it requi re~ . Therefore, if 
the Court deems continued placement no longer necessary, then the order becomes self­
executing and the child is returned to hi~ or her parents. Importantly, proceeding in this fashion 
avoids the additional burden ort th~ parent of"hC~ving a petition for abuse and neglect fLied 
against them, <'!:nd it allows return of lh ' hild as soon as the dang·ercu~. condilinn is removed. 
In an:-· case, however, the Court does indeed have authmily w proceed ·'inforrnally"' in abuse 
and neglect C[~se:;. 

furthermore, a parcnrs clecticm to proceed informally does noi cons~irute a \\aiver or 
any rights, statulory or constitutional; nor does j t t"ranst(>m1 il from an involun~ary proceeding 
in to a voluntary proceeding by virtue of the pment's decision. As the- Court explained at the 
48-hour hearing. the parent; whether lndian or non-lndian, has the right w demaad the State. fi le 
a formal petition, and the parents' full gambit of rights remain intact. Tbc Tribe's attorney's 
characterization of the Courf s efforts to dcterrnint:< \Vhether the mmhc·r \Vi shed to proceed 
Com1ally or informally as '"cocrciv~" is inappropriate and more importantly, inaccurale. 

IlL Additional Points uf Clarification. 

The ColJn would also note some additional points of d ari fi<.:ation for ihe cditicd ion or 
the parties. First, the Tribe does no ~ haven fundamcn1al right to r·ilimess undei' ICWA, cvtn 
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!hough ~be parents and L:hildre.n involved uo. ICWA ::;erv~s as 1..1 pro(edural prophylactic which 
pern1its1 or compcis. a .state court to transfer a chi1d custody proceeuing to tlibal court so that 
1he tiib~ may exercise its inherent sovereignty over its tribal members. The Tribe, at its option, 
co11ld invoke that jurisdiction and have the case transferr~d 5nto tribal court. However, it lws 
clcctt-<.! not to dti sn . Consequently. st<.!.le \a\v prcvi)i!s in the 48-hour hearing, a.tt~ Indian parenb 
\Vho appear before the CoUll are subject to those ru!(;S at this ~u.gc.- . 

.-'-\dditionaH~, the Tribe ha::- plac:eJ great significance on the Eighth Circuit"s holding in 
Whisman v. Rinehan, 119 F.3d. 1303 (Sth Cir. 1997). H()\\L'Ver. the Tribe 's rekmce on 
fVhf.mwn is misplaceu. Tn Whisman, the Court. held th:o.t a post-dcprivati(m hearing h~ld 
seventetn Jays after the ren'lo\·ai of the (;hild was a violation of the family's due process rights. 
!d. at 1311 . U-'hin11m1 is inapposite to this cas" ccause the procedure at issue in this case wa~ 
the post-deprivation, or 48-hm.!r, hearing. This hearing w (tS held promp1ly after th • removal or 
th~ children, and done in compliance with state smtute, \\'hith \\as nn1 1l1e c:1se in Whisman. 
Accordingly , any effori to comarue the Jl'hfsman holding as persuasive ~uthority for 48-hour 
prnc:eedings is unmerited. 

Instead. rT'J11·sman's app licatiO!l slvuuld be resen e-J. fo r tlwse- cases in which thl' post­
deprivntion hearing is unreasonably delayed hc·yonJ what ;:-; r~quired by state smtmc. This is 
obviously not the s itua~ion a. hand. 

ln acc-ordaLlct: wit!: lhe t'oregoing an-"'lysis and tbe Co-urt's oral findings, lhe Tribe's 
rv1otion to lnvaliJate th~ Pri•.lr Pro eedings and !vlof on for :--le\\ Tempor<!ry Custody Hcari ~1g 

LJ.re l1ercby DFNJF.D. 
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Circui Court Judge 
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S.TAT~ 9F SOtJTfi :0 .. 4<KO}'.t-\ 

Cbl)NTY OF PENNlNG}ON 

THe P.eop]e ofthe·Sfate of 
. South Da.kota. in the interest of~ . . . . -

) 
)SS, 
) 
,. 
) 
) 

·) .. 
) 
'j, 
•' 

.) 

J 
) 
j 

IN CJRCUlT 'C:;Oti&T 

SEVENTH JUDICIAL CU\ClJIT 
JUVENiLE ppi1SION 

COURT FILE N(): ~1-

TEiVIPOR_.~RY CIJSTODY ORilER 
48. HOUR HBARINct. . . . .. 
ALLEGED: Abused & Ne.~le~ted 

·. The a.bove-entit~~di matter having cc1~h~ o:n tor Ten1J.Jorary Cust~dy on·thc 8~1 day of . . . . . ... 

Marc~,. 201:2; the Ho:norabi.e Maq~ P. "thorsie:f!~~m~ p~~fg.Jpg; the Stat·e·. of' Sp~.tth:9flkp1a 'be~ng 
. . . . . . . . ; . 

... ' .. · represent~~· py. its f?~P:\lt;Y:.S~tJ.te·~ 1\itomeyi ~oxi~q Eriuksonlllichard: J~. Ryian:6~·tl; .. ti~e Sou~h 
Dak~·tn D¢p~rtinei1t 'Of · S(;lciru S¢:rvices. 'Qej.ng -.repres~t'lted by its . ~esign~t~·~ · ttgent(s), 
'-;-- -,1 ·.. . . .. . 

~(~-~.'~ '"' \~ :.. :- ·,~.\ "-=: . ·:, .; ~h~ R~!i!P~ndent nw):he.f.(ll;otj .a.pperu'#lg In person~ tbe R¢.*1l;9.Iident (a:ther 

: (not) appear:h1g ht petsmi;· the minor child(ren) not appearing. ill p~~ti1~, 
AUeg~~L{)~1(s:); ~rlj't;l.f~ou~ environment.· . . . 

. . .. 
The ~o~trt :lli1~s that it is in the be~~ inte:~~~tf.l bf.t.he ·.~hHd{!~!i) thqt the <:I1Jld(ren) b~ h~Jd 

·. .' ... i~1 temptirhry cust<:Jdy an4 that it Js con~r.ary ~o t;h~ wem:u•e of the chi!(l{t¢1'1) to r¢n1~I.i.j irl t1:te.11ome 

· ·. '·.. · Qf t~.at :feasona~?le el'f¢rts . .h~'tv~ be:9ri ~1;ta4~ ~o 1xeyent the. 

: . · . , . removal of the chlld(n~n) ittom th~ ~lclme, and ~i1at re~onal1le, et!oiis 1v!H be 1ri£tpe t~ .reunite the 
' ,-.. . ,• .. ·. ±1=lmi.l\y. 
. ' . 

-l': .... 
. . . .... 

I :•, . .:• 

..... · 

:' .··::·· 

The Cmh;t further :t1nds that there is probable tause that the chil4(ten! il3i~w. abused or 

.neg~ected. 

AB.USE.D OR NEGLEGlED CB.ILD: 
' . . ·- .. . - -- . 

The Court further fin4s the follow.ing; 

'fempo-rat;y ~l:l~tqdy.ofthe ·~~ld(r~n) sit~lt ~oJitinue, 
l11e Indian ChHd \Vel:tar~ Act is. applioable tb thls matter, ·.~. 
Tlj~t. <1t.:tii..•e effbrts have been made to provide .:remedi~ servl~ec.> and :tehabiUjiith,;e 
1J.Wf5rHp1S de.si.~>n.ed to pre\rent the· break=U}) of' the Indian fmnHy and t1la1 these effort~ 
ha\l'e proven U.nsuccessftH. · 
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"fhp,t cQnti:nuecl c~stQdy ofth~ chiid(ren) by the parents ot Indiaii. custodian is Ilk~ly to 
rest!lt in serious einotio:lila) or ph:y.sical darnage to the child(ep). 

~ - · Th~t t~1e Department of Social S~tvk-es has provided .reasonable ~fforts to prevept ~he 
· · removal oflhe -children from the home. · 

.. 
~.-;-±·· 

_='_ .. 

The Court finds that temponuy custody .i.s the least restrictive a1te~at$v~ f7:va,ilable 
co:m_mensurate \Vith the best interesJ of the chiid(re~), and hereby ORD.ERS the 
foUowing~ . ... 

-=-=Par~nt(s)'----~~--~-..,..--~--~ 
Other . 

-Restrictions · ·- ··· 
D~pl3.ftment of~ oci~I ServiceS ClL~;t-c--od-y-fo-1"=· ~~>-(___,~,_-,-~ -c-da-j~,~~~ _....,.Olf_U_ii~-i~il~-fut.,..,._ ._-i:h-:· e:-.,.r-or4er of the C(JWi • 

Fost.er Care=· ---·~--~.,=----~~-----,-~ 
Shelter at . . . . - . 
Th~ D~p~rintent o-f So'iu~I Ser\;ices is li~r~~Y ~i1th<~:rl2:#~ -to- .re~4~·;n ~:u l¢gal ood..physl~l 
c~tody of the miric;>t chil.d(ren) to- the parent($)) gum~d1af'll p~ ~us~P41~1 (whhou_t fprth~t 
~~mrt h~atil,lg) at any 1ime ·during the· custody period grant·ed by tl~fs CoUrt it t'fle 
Dep?r1~nent qf Social Services ~Qn6h~CI;es that no furth.er-inn~lqe,rtt qh.Ud p.ro.tcictlon issu-es 
renwih and that.t¢'mp_orar.y custody ·o·fthe-chlJd(r~n) is. no hjng~i:Oecess~y. 
The_Dep~mmem (Jf Sociaf Sel"vice,s1s hereb}; auth,o-dzeg to relc:~~ aJI infonnati.o!l 
avfiila'!Jle pertainlng to thi:$ rnatter .to the Tr-ibe(s) in which the childr~h are ~rimHed. or are 
eligible fot enroltmei)t 
The Depatttnent of Social SerVices sh_all begin sup~rvised vi~4tatit?n at t1ieirdiscretlon 
beh-v_ee.n the minor dhild(!et~) fu~d P.~~n,:t(S:);·~~&r~i~fi(s), or.ctr~t6d:h~ll(s) ·\:vhfle rilinor 
child(mn) are lu the Jegal and physic:?l ctJsto(.ly oftli~.7 Pepmime-nt of Socia.I S~0r~c~s. 
Tl1is.. Or4er ~hail super~ede any No Contact Ord~r, Order of P·to.tec!lpn, or ~y ot.he.r Court\ 
order \vh.lch wourd othe~wlse prohibit c<mtact be~ween.th~ ;minpr 91Jflt.i(ren) and · 
par~nr(s)/guardhm{s)/cit custodian(s). · 
ThE: Coutt filrther OR.tm'f{S 

-=~--~=-----~=---~ 

ATTEST: 
= l?ennJnstcm~: ourrty. SO 

· ·,Flu - 0 .i 'RT. 
R~mac Tmn.1an. Clerk of.Cm.trts: 

. IN C\\'1q~,~ · C · ·~ . 

MAR 0,_20~ 
Rana~ Truman't 9J~rk ~t Court~ 
B!t--_:_~Oeputy 
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