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MS. UTTER: Judge, the next matter for the court is in
the matter of the children. I understand that parents
are present here and the mother, ; 1s here and
sir, are you -2

RESEONDENT FATHER: Yeah.

MS. UTTER: And the father, , is here. I
believe you are father to , 1s that correct?

RES?OND’ENI’ FATHER: Yep.

MS. UTTER: Both parents of ‘ are here, and in
this case we're asking the court to also grant custedy. The
emergency tenporary custody was taken when the parents were ——
the father was arrested for DUI and the mother was intoxicated
and unable to care for the child. The three—year-old child or
approximately three-year-old child -- three-and-a-half-year—old
child basically was in the car with them, so the Department of
Social Services cbtained emergency temporary custody based on
that. |

And yesterday we learned that there was an li»—year old
son in the home. His father is unknown at this time but we'll
find out, and so we're requesting the court also authorize
tarporary custody of the ll-year old, , )

THE COURT: You folks wish to be heard on this matter?

RESPCNDENT FATHER: . What can we say?

THE COURT: Well, I'm sure the department will be

KATHRYN Di MAIQ ##* RPR *** OFFICIAL REPORTER
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23

24

working with you on this matter in an attempt to get the
children back to you but in the meantime, until this is sorted
out I'm going to grant the temporary custedy as requested.

M3, UTTER: The next hearing would be December 12th at
1:45. ‘That would be an advisory hearing, and the department
will be working with the family to avoid formal charges.

Thank vou.

(These proceedings concluded. )
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1 STATE, OF SCUTH DRKOTA & )
) SS. CERTTFICATE
2 CCUNTY OF PENNINGION )
3
4 T, KATHRYN E. Di MATO, RPR, Official Court Reporter,

5 | hereby certify that the foregoing 4 pages, inclusive, are &
6 | true and correct transcript of my stenotype notes.

7 Dated at Rapid Clty, South Dakota, on

g | January 18, 2012. |

Kathryn E. D1 Maio, RER
12 Official Court Reporter
My Commission expires: 7/19/2016
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STATE OF SOUTH DAKOTA ) N CIRCUIT COURT
} 88,
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT
JUVENILE DIVISION -
The Peopls of the State of ) .
Zouth Dakota in the Interest of, ) COURT FILE NO: A1
g R —
) TEMPORARY CUSTODY ORDER
3 48 TIOUR HEARING
) ALLEGED: Abused & Neglected
)
}
)
| )
Respondent(s). )

The above-entitled matter having cosme on for Temporary Custody on the 20th day of October,

2011; the Honorable Wally Ekluncl presiding; the State of South Dakota being represented by its

T,

Deputy Stale’s Altorney f Roxie Einokqo ennifer B. Ulter; the South Dakata Department nf Social

Setvices being represenled by its clcqzysatad agent(s), A??‘?M\_ﬂjﬁ{ - 1 the Respondent

mother (nof) appearing in person; the Respondent father (not) appearing in person; the minor child{ren)
not appearing in person.

Allegation(s): lack of proper parenial gare

The Court finds that il is in the best interesis {L]!‘ the child({ren) that the child{ren) be held in
lemporary custody and that it {s contrary 10 the ;weifara of the child(ren) to remain in the home of
_ that reasonable efforts have heen made to prevent the renioval of the
phild{ren) from the home, and that reasonable offorts will be riade to reunite the family.

The Caurt further finds that there is probable cause that the child(ren) isfare abused or
neglected.

ABUSED OR NEGLECTED CHILIX:

The Court further {inds I;he following:
[emiporary custody ol the ehildiren) shall continue,

v{/ ‘The Indian Child Welfare Act is applicable to this matter.
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v That active efforts have been made to provide remedial services and rehabilitative
programs designed to prevent the break-up of the Indian family and that these efforts have
proven unsuceessiul.

" That continned custody of the child(ren) by the parents or Indian custodian is likely to result in
setious emational or physical damage to the child(en).

.~ That the Department of Social Services has provided reasonable efforts to prevent the removal
" of the children from the home. :

The Cotirt finds that temporaty custody is the least restrictive aliernative available
commenstrate with the best interest of the child{ren), and hereby ORDERS the following:

_ Release o __ Parent(s} )
_ Other . —
__Resirictions , \

J/_/ Department of Soclal Services custody for {9 { days, or until further order of the Cowrt.

Fostar Care
Shelterat .
The Department of Social Services is hereby authorized to return full legal and physical
custody of the minor child(ren) to the parent(s). guardian or custodian (without further court
hearing) at any time during the custady period granted by this Court if, the Department of
Sacial Sorvices concludes that no further imminent child pratection issues remain and that
temporary custody of the child{xen) is ho longer necessary.

The Department of Social Services is heresby authorized to release all information

available pertaining to this matter to the Tribe(s) in which the children are enrolled or are

/ cligible for enrollment.

" The Department of Social Services shall begin supervised visitation at their discretion between
the minor child({ren) and parent(s), guardian(s), or custodian(s) while minor child(ren) are in the
legal and physical cuslody of the Department of Social Services. This Order shall supersade
any No Contact Order, Order of Protection, of any other Court oxder which would ptherwise

_ prohibit contact between the minor child{ren} and parent(s){guardian(Sior cus’todiaﬁ%

" The Court further ORDERS _ Mg Deinpr ¢ hild 1% hoels 4

ooedd e el oot ol mhosoical CUSTREG ) D55

DS N CLodthoired 50 Oladee Sedo, Yl ¢ 1l . Cor

Goneh, LOUR Odewnas 1S Rclire o G&SIST by Gy Neans

' ABRUSED OR NEGLECTED CHILDREN MAY NOT BE DETAINED OR JAILED. F&uﬂé@j

<

Dated this l‘:) day of October, 2011,

BY THE COURT:

o The Honorable Wally Elklufred oy
ATTEST: 4 Tudge of the Cireuit Court e ':?'if PRg

P Trutijag: 'ﬂi"'”ﬂ“?f"‘“
(SEAL) gy A D5

-
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Form 6
STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) SS
COUNTY OF ) JUDICIAL CIRCUIT
)
IN THE INTERESTS OF, ) No.
) )
Minor Child(ren) )
)
and concerning )
)
, and )
" ) INDIAN CHILD WELFARE ACT
Respondent(s). ) (ICWA) AFFIDAVIT
)
Comes now, , being first duly sworn upon oath, and deposes and
says:

1. That Affiant is a resident of the state of South Dakota and over the age of 18 years.

2. That Affiant is a Family services specialist for Child Protection Services.

3.

10.

That in the above capacity, the Affiant was consulted and involved conceming the
removal of the children from the child(ren)'s home.

That (DOB: )
(DOB )
(DOB )
(DOB )

is/are residents of County, South Dakota.

That is an enrolled member with the

Indian Tribe or is eligible for enrollment with that Tribe according to

That on , 19, Family services specialist

notified the Tribe by FAX that the above-named child was placed in the
protective custody of the South Dakota Department of Social Services.

That is the birth mother of

That is the birth father of

That was/were taken into emergency protective custody and was/were

placed in licensed foster care on

Family services specialist has made the following efforts to comply with
ICWA placement preferences:

111

EXHIBIT

)
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o Inquired about potential relative placement resources in close proximity to the
parent or chitd.

e Explored availability of Native Amencan foster homes in close proxmnty to the
parent or the child.

11. That returning _, an Indian child, to his/her parents care would
result in serious emotional or physical damage to the child; for the reasons stated below:
L]
L
®
12. The following efforts have been made to rehablhtate and reunite the family by Family
. services specialist
o
L
®
13. That Affiant finds that the ICWA requirements have been met and the least restrictive
alternative available in the children's best interest, is continued placement in foster care,
Further Affiant sayeth not.
Dated this day of _,19
Affiant
STATE OF SOUTH DAKOTA)
)SS
COUNTY OF )
Subscribed and sworn to before me on 1, 1999,

My commission expires on

(Magistrate)(Circuit Judge)Notary Public)

(SEAL)

112
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. " Form 7
STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) SS 2w
COUNTY OF ) JUDICIAL CIRCUIT
)
IN THE INTERESTS OF, ) No.
5 )
Minor Child(ren) )
)
and concerning )
)
, and )
) )
Respondent(s)._ ) TEMPORARY CUSTODY ORDER
)
A 48 Hour Hearing was held on , 19 . The State was represented by
and ___ the child __ mother, __ father, ___ other guardian(s) or custodian(s)

, and

were present.

The Allegations are:

The Court finds that it is in the best interests of the child that the child be held in temporary
custody and that it is contrary to the welfare of the child to remain in the home of

b ]

that reasonable efforts have been made to prevent the removal of the child from its home, and that
reasonable efforts will be made to reunite the family

OR

that reasonable efforts are not necessary pursuant to SDCL 26-8A-21.1 because

the parent has committed certain crimes (murder, manslaughter, rape, incest, sexual exploitation of
children, or criminal child abuse);

___the parent has committed felony assault against a child,

. the parent has had parental rights to another child terminated by a prior abuse and neglect
proceeding. ' '
____ the parent has a documented history of abuse and neglect associated with chronic alcohol abuse
____ the parent has demonstrated inability to protect the child from substantial harm or risk of

substantial harm-and the- child has been adjudicated abused and neglected on at least one previous
occasion and removed from the parent’s custody

2. That there is probable cause to believe that the child(ren) is/are abused or neglected, as that
term is defined by law.

3. That temporary custody is the least restrictive alternative in the child(ren)’s best interest.

113
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The Court further finds (if applicable):

The Indian Child Welfare Act is applicable to this matterS.

That active efforts have been made to provide remedial services and rehabilitative programs
designed to prevent the break-up of the Indian family and that these efforts have proven unsuccessful’.

That continued custody of the child by the parents or Indian custodian is likely to result in
_ serious emotional or physical damage to the child®.

[any additional findings]

The court hereby ORDERS the following:

Release to Parent(s)
Other
Restrictions

Department of Social Services custody

Foster care
Shelter at

ABUSED OR NEGLECTED CHILDREN MAY NOT BE PLACED IN DETENTION OR JAIL

The Department of Social Services is hereby authorized to release all information available
pertaining to this matter to any Court Appointed Special Advocate (CASA) assigned to the case, to the
attorneys for the parents and the child and any other attorneys representing a party in this case and to the
Tribe(s) in which the children are enrolled or are eligible for enrollment, if applicable.

The Court further ORDERS [list any additional Court rulings and the date for the next hearing]

Dated: punc pro tunc,
BY THE COURT:
ATTEST: Circuit Judge
/s/
Clerk of Courts
BY
Deputy

6 In ICWA cases, if the child(ren) remain in foster care, these additional findings must be added to avoid a
challenge of the validity of the foster care placement.

725 USC 1912(d).

825 USC 1912(e).

114
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STATE OF BOUTH
COUNTY OF

The Paople of tha State of
Eouth Dakéta in the Inherdst

FOR THE BTATEH:

IN QIRCUILT COURT
SEVENTH EUJTCLﬁT CIF T
COURT FITE NO. ﬁ?%

mr

)
)
)
J
@L; )
H . o .
V' Transcript ofs
!
] ] 48 HOUR HEARING
Child{ren), and concerning )
]
]
) S
. ) e =Y
' } = A . G
}
Raespondentsa. ) -
i
S e e e e T E B B S S e e m e o o }
BEFORE : THE HONORABLE JEFF W. DAVIS
‘ ClICHTL Court Judge
séventh Judicial Circuit
Rapid Cicy, South Dakots
DATE : July 9 2012, at 1:3¢ p.m.
APPERRANCES

MS. ROXANNE M. ERICKION
Deputy Btate's Atrtdrney .
Pennington County Skate's

attorney's Office
06

200 Kangae City Street,
Repid City, 8D 57701
FOR CHEYENNE RIVER ¥R, DANA HANNA
SIQUX TRIBE: '
AT.S0 PRESENT: Resnand%ﬂt Mother
D88
CYWTHIA M. WEICHMANN, RFR
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o

Ma. Ericksén?

2
THE COURT: I just checked the othar courkroom.
I'm tﬂlnking we have evervbody that we néed together so
watll go dhead and nrocead.
We have matters involving the £hildven, the
children, the children, the
Ehilﬁr&ﬂ; ﬁﬁ@ the ¢hildren whiech was continued from

THE EQURT§ What order would vou like ta procaasd,

MS. ERICKSON: Your Homowx, I believe that Mx, Hanna

the Chevenns River Sdioux Tribe

i

£ . s ¥ \
48 appearing on beéhalf o
] =, B o o s . 3
%lth~re5a&ds to tha maktkher, 1If we would atazxt with
that mattar.

bz oy L

THE COURT: Other than the matter, thase are

all

first appearances today. Iz that correct:

iy

ME. ERTCKSON: It would be —- it is =2 continued 48
henr hearing o1l but moﬁhar was not able to be hers

ing; Your Honor.

|=n,

. 4 ) 5. o :
80 thisg is her first time appeatr

ike o do Just brisfly, than,

5_1

THE COURT: What Tt |
15 discuss the rights at the 48 hour, this Lemporary

custody hearing,

o

Ar you folks now know, there has bean some issu
invelving the care, custddy,. oF contrel of régpective

children in your care thag's come £o the Attenticn of

CYNTHIA M. WEICHMANN, RER
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1 the Ftate's Attornev's Sffice. ThHe matter then end up
2 in court., It'sg drawn Lo my attention.

2 As we sit here today, #veryone's interest iz in a
4 reunification of the Tamlly and hkeseping family units

5 Logath In comnection with that, this is to adviee

&l ¥ou of your rights and notify vou that ths childrén hava

7 bean placed in temporary custaedy and aliow vou b

8 determine how you would like teo procesd.

a8 Ak fhe present time, =a I've indicated, the
10 ; intention ds that whatever isstes ars oub there bsa
11 regolved and the children returned or reunitaed. In that
iz Light you're frees £6 work with the Deparbtment of Social
4 Sexrvicas on voluntary Basis for roughly a 60 day
L period of time teo determins if thoge issues can be
15 resolved and the children 'retiurned witheout any furthexr
ig court motion or mobilwvity,
17 If that dossn't take placs, the State has the
18 opportunity ta Ffile & petition alleging sbuse and
13 neglsct of the children that goss fo their adatipusd
2O tare, custody, and control. Ib's a much moxe Fformal
23 progeading and at any time thre oughout these proceedings
22 from today forward, you nesd to kiow that you hgve the
23 right o ba reprasented by an attormey at all stages of
24 the procsedings against you; thit you pan hire your own
25 attomsy or ask for court appeinted counssl if you're

CYNTHIA M. WEICHMANN, RPR
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W

o LA

ex =]

Ao

unable to hire Your own atctornsy to repragent you im
hags matters.

2 - Y = M y
If the matters resolve and the childrsn refurn,

1ife goes on as you know 1t, If the State would elsct

to file a petition alle eging abuse and negleet, it

‘becomes a much more formal situaticn, = much more

serious situation, in that an adiudicatory hearing ig
hald, ig's in the maturs of a trial, to determine if the
allegations that the State has in the petition are true
and coriect, and Af that's the cage and the State provas
the allegdtions in the petition, the matter moves
forward foi a dispositional hearing. If the State dnes
not provs the allégatdons in #le petition, the matter is
dismigged; the children are returned.

If the matter goes on to & dispositional hearing,

ontrollsd by statute and it goss to the

&
M
rr
i
[
o

contimied care, cugtody, and control, to include a
placement back in the home undsr supervised conditiens,
other family or kinship placewments, out of home

')

Placements, agency placemsnts, up to and iacluding a
termination of parental Pights and placement of the
children £or adoptive Purposss.

Sa Flizge are very sericus mattsxrs Phet are At stalke

fa™

hat you are advised

T

here and you want to maks cartain

of and aware of your rights as we proceed.

CYITHTA M. WEICHMANN, RER




Case 5:13-cv-05020-JLV Document 87-1 Filed 03/24/14 Page 11 of 21 PagelD #: 692

N

Lak

oo -1 & W i

Hop e
> S

H-.
Lot

4
ua}

ek
=

5

The matter, Ms. Brickson, yon indicfa;:ed?

MS. ERICKSON: <weg, Your Honor, if we could start
with thes makter.

THE CCOURT: Do we have mbtnes pregenk? You
want £o come forward?

MNoHher ¢ {Complying.)

THE COURT:  Fhddner ?

M&. ERICKSON: WS, sir.

THE COURT: Or TFade ¥

Mz, ERICESON: No.

THE COURT: Dkay. &o the fzthers are absent.

Ma'am, you wers in the back of the courtroom. Was
I spsaking leud enough that you were able to hear me?

et » Uh-huh.

THE COURT: And 4o vou ggeentially understand your
rights as I've advised you here today st the temporary
custody hearing?

LERTAAR Y t I would Iike to have an athorney so

I gcan undgrstand my rights hettser.
THE CODRT: Okay. Have you £fillsd out an
application for court appointed courngel?
Fﬁ&?bgf‘ : Mo, T haven't.

THE COURT: Okay. 2¢11 furnish vou one. 1'11 lat

=

you £i11 that eut and determine eligibi 1ity.

Mr. Hanma on behalf of Cheyvenns Rivar,

CYNTHTA M, WEICHMANN, RER
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1 MR, HARNNAZ: Thatk you, ¥our Heomor.
2 Judge, I'm informed that Wiotrey™ ig an enrolled
3 member of the Chevenne River 2ioux Tribke and her
4 children are either ~- they're either enrelled or
5 wligiblie for anrellment, =o T'm filing a m;::sti.c;an e
B intervens with g propogad order For the Court on behslf
7 of the Chevennsz River Sioux Tribe. T'm filing my ovi
g notice of apps nea and then I'm\ also asking ths Court
b o approve & trange oript for this matter. '
10 | THE CQURT: Okay
11 ME. HANNA: I've served the State, Your Honor, with
iz these documents.
a3 THE COURT: okay: The order te ilntervens is
14 slgned.
:15 : ma"?jﬁgf ¢ &% soon as yvou complete the applicstion
16 and see that it's returned to me znd we'll determine
17 eligibility &nd procsed on that basis. In the meantime,
ER: témporary custody remains with the gtate.
1o MS. ERICKSON: Your Honor, I would request that an
20 advisory bsaring he haflc’;Eeptembex 4th &t 10:00. TIf the
21 igsues ars regolved, we'll take the matter off the
23 calendar.
23 THE COURT: 2131 right.
24 MR. HANNA: Judge, may T be heard?
Z5 THE COORT: Yes.

Cﬁ EIR ‘*f[ WEI mm, E’:?R
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ME. HANNA: On he *alf of the Chesyenne Hiver 5

N T - . .
Tribe I'd 1ike to make an application, £
ot

iatter be adjourned to allow

consult with dounsel. She can consult with the public

Defender's OFFfice, which iz in thisg buil

could actually adijcurn this ko later in

would have an attorney here for her in h
Tour Honor.
THE COURT: You must have a hettfer

becaugs they don't réespond o me that gu

w@lf an hour,
copnection witkh

Office than T do, Mr. Hanns,

ickly.

MR. HAMNA: In any cases, I would ask the Court to

leave the mattsr in status guo and allow

&

fonnsel and then rsturn to deal vith el

- i

asking, and I am informad by hsr that she

Judge, T knew this tz not an eyiden

but I think ths Court should he aware of

racte,
THE COURT: Tt'es a 48 hour hearing,
She's asked for counsal, You rapra

technical basls, your interests sould be

and I'm not going to set this up for any

conflicts. Don't read anything into tha

isgsies that area

tha basic

Mr. Hanpna.

the Tribs., On =2

‘ddverse to hers
potential

t but it*sa Just

CEHTHIA M. WEICHMANN, RPR
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o

get —-
s,
THE

will be

avallable this zfgs nacn, Tim willing to revisit

ZOURT:  ~- and the attorney that is appointed

3 = 2 - a s -
able to contact yon andSfor the State and move

HANNA:  Judge, may I advige the Court as to tha

£ teking children, %'m doing this on the

THE COURT: Tt's a 48 Hour Asarving, Mr. Hanna, &nd

T 44 1 . N .
I'm nob going to inta why the children were reémoved,
That'z not my doncern 2t this point. My goncern is that
notickg i given o avervons and the matbter gorts itzelf

gomiort

level T nead to ratuy¥n the children today and

it's not going to happsn.

HANNA: AlE pight; Your Hemor. The Tribe is

agking the Colwt to appoint tounsel for the children at

lv-{

'THE COURT: .&11 right.

ME,

HANNAZ: &Znd -- a¥e you granfing that, Tudge?

CYNTHTA M, WEICHMANN, "RPR
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THE COURT: ¥es. We'll sse the appliecation and

oounsel --
THE COURT: It is. I m=ed o sort things together.
I need to see if the Public Defender's OFfice has =z

conflict, whether ¥ go te Dzkota Plains, whether T go téo

Ru

= F=3 =) ey e = e - - K} i a 2 -
butside counsel. I'm not godng to dppoint somebody an

then have to resppoint until I get counsal for men

have the Court set this dowm for a fact-finding hearing.
THE COURT: -Mobion denied, It's a 48 hour hearing.
ME. EANNA:‘ In the reasconably near futurs, Your
Honow. Nokt neceasardly today, but ICWA reguires some
kind of & showing that thers is gfounds to put these
children in fosber care.
Your Honor, you have entered an order granting --
the State has Filed an spplication for -- hag filed a

tmtedy 8f this woman's

Iy

petition with the Court aseaking

THE COURT: Sesking temporary cugtody until ths

-mattera are finally fully investigated znd the facks

‘£leshed out. 2= you know, Mr. Hanna, if the aituation

CYNTHIR M. WEICHMAWMN, RER
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18
1. iz remediad or not warranted, +the De epartment of Social
2 Bervices has the authority to return the children at any
2 tima. I don't have what T nead hers taéay at a 48 hour
4 hearding to make any of those dscigiens,
5 If you're done making your record, we've got obher
B casea I nged ko handle.
7 MR. HANNA: Actuwally, I'm not.
g Judge, the Tribeé is asking -- I am golag to be
8 making & motion on bahslf of the Twiba asking the Coumt
10 to invalidate this order today.
i | THE COURT: The motion iz denied.
1z ME. HANNAR: T would ask the Court to sak down a
13 schedule ta allow me fo do that whers -—-
14 THE CQURT: The iotion is denied. File Your
is ‘ motions, M., Hanna,
1g MR. HANMA: T1'11 do that, Judga.
17 L'm moving for a new hearing --
o , ' THE COURT: Motion is deénied.
1g MR. HANNA: >4 on £he yrounds that the Ceurt hag
20 ot given this paxson adsguate natice of her rvights &s
21 required by Statite, shate sStstube. An Iia affidavit
2z | has been filed alleéging that this woman has abused o
23 neglacted her chil@reﬂ1 The State has made zpplication
24 for cusktody, 'which you havs granted without hear ing any
25 facts whatscever, “Your Hooor.

CYNTHIA M. WET HMENN, RPR
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Your ICWA and diy TCWA are jiust worlds apart: I

COURT: Tio's a 48 hour hearing, Mr. Hanna,
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approved by D88 for g placesmant and we'ves asking that

the childe
Thay are

grardfath

L3rs [O0W.

er and grandmother of the childvren.

re's bheen no showlng -- thess kids are in foster

B}

Thers's besn no showing why ICWA placement

preferences have not been followed in this case, Your

Honor, so

active &fF

order B3 to take

1]“:'

we're asKing the Court

Fortg to presgsnt the -- provida the

grandparents with dustody while this gasa is pending and

if that 4

ig not sakisfactory, -to ddjourn Ehis cass for

about seven daves and have the & Stats come here snd afdvise

why they have not followed the ICWR

praferénces 1f the childrehn are still in a foster cara

“Aﬁm, XPR

g o
ﬁﬁ;L

CYHTHIA M.
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THE COURT: I don't Xnow that the ICWA preferences
have mot yet been folleowed. T have na obijsction to your

client's -- I'm sorry, T forget she's not your client.

that dounsel regqussts to be i

mzking now, as wsll as Far h

)

e

the Court grant an application for the Tribe, which I'm
e,

week from now or within the rea

fre
o

deal with these matters, cluding whether there's any

factual basis ab all for taking thess children.

'THE COURT: This is -2 48 hour hearing. You'wra

that faniet within TOWA

=

¥

2alking for axtraossdinazy rslie

or state statites ko I'm not going to make that

determination hare today.

WR. HANNA: I don’i belisva I have anything elsse.

‘Thank you, Your Honor.

THE COURT: Thank you, Counsel.

[{Provesdings concluded.)

FYTTF_“ M. FTCHN%FW RER
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ETATE OF BOITTH DAROTA ]
) 55, CERTIFICATE
COUNTY OF PENNINGETON )

L. Cymthiz M. Weichmanh, Redistered Professicnal

Reporter = ot e T 5 P = ST ;
porter and Netary Public, State of South Dakota, ﬁa haxreaby

abova-entitled action; thas T thereafier transcribed gaid-
stenotype notes into typewricing; and that the feregoing pages
1 = 12, inelusive, are & true, full and corrast bran soript of
my stenotype notes.

TN TESTIMONY WHERECOF, I Hersto =&t my hand and official

eeal this 20th day of July, 2012

Ciiﬂfiﬁ¢az 517 Qﬂﬁl&ﬁjgﬁﬂﬁnumJ

Cyntihia M. Weilchmant, RPR
Registered Profassinonal Reporten
Kotary Public

My Commizgion Expires: 11-10-15%

CYEKTHIA M. WEICHMANN, RER
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PO Box 230
Rapid City SD $7709-0230
(605) 394-2571

CIRCUIT JUDGES MAGISTRATE JUDGES  COURT ADMINISTRATOR
Jeft W, Davis, Presiding Judge Scott M. Bogue Kuristi K. Wanunen
Wally Eklund Heidi Linngren
Janine M. Kem Shawn J. Pahike
Robert A, Mandel STAFF ATTORNEY
Craig A. Pfeifle Marya Tellinghiisen

Mary P. Thorstcnson
Thomas L. Trimble

Julv 3. 2012

Mr. Dana L. Hanna

Janna Law Office, I'.C.
P.O. Box 3080

Rapid City. SD 37709

Ms. Roxie Erickson
Deputy State’s Attorney
300 Kansas City Street
Rapid Citv. SD 57701

Ms. Becky Vogrt

Costello Porter Tasy Firm
P.0). Box 290

Rapid City. SD 37709

Mr. Dun [eon

Dakota Plains Legal Services
P.O. Box 1500

Rapid City, 8D 37709

Re: File No. A12-243; Oglala Sioux Tribe’s Motion o Invalidate Prior Court Actions and
Foster Care Placement: and Tribe’s Motion for New Temporary Custody Hearing

Dear Counsel:

There are two motions pending in the above-named file, Those molions are: (1) the
Oglala Stoux Tribe’s (the “Tribe’s™y Motion to Tnvalidate the Prior Proceedings for the State’s
purported violation of the [ndian mother’s rights to due process. under state and federal
constitutional law and the Indian Child Welfare Act (*ICWA™); and (2) the Tribe’s Motion lor
a New Temporary Custody [learing. As an imitial matter, the Court would note that the Tribe’s
Motion is Moot as a resuit of the Court’s refurn of physical custody to the mothey, and that the
Tribe's Motion. if granted. would only prolong the separation of the family unil. Nevertheless,
the Court issues this opinion as a eans of clarifving some recurring questions of law that are
prevalent in this case,
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LEGAL ANALYSIS:

Firstly, there is no question that both parcnts and children have fundamental right to
maintain the mtegn’i} of the familial unit.

Parents have a liberty interest "in the care, custody. and management of their
children.” Purents and children have a constitutionally protected liberty interest
in the care and compantonship of each other. However, “the liberty interest in
familial relations is limited by the compelling governmental intercst in the
protection of minor children. particuiarly in circumstances where the protcction
is constdered necessary as against the parents themselves.”

KD ov Cowuy of Crow Wing, 434 F.3d 1051, 1055 (8th Cir, 2006},

The state as parens patriae takes a necessaril}»’ sirong Interest iy the care and

treatment of every child within its borders . . . The necessity of this right is
readily apparent. [The Court] cannot allow [hg hmhh safety or life of a youny
child to be placed back nto an environment conclusively proved . . . 10 be

T

whotly uniit and improper.

e KODE, 87 8.0, 501,506, 210 NLW.2d 907, 910 (1973, Therefore, in child costody

casey, there 1s an essential balancing between the competing interests of the parcats una the
State, and the Court must weigh these interesis while maintaining a vigilant eye towards the
best interests of the children.

1. Tribe's Mations under ICWA.

[ this case, the Tribe has brought 115 motions purmam w23 USC 194 of ICWA
and SDCL § 26-7A-30. The Tribe’s motion based on § 1914 will be addreased 1irsi,

Any Indian cluld who is the subject of any action for foster care placement or
termination ol parental rights under State law, any parcnt or Indian custodian
from whose custody such child was removed, and the Indian child's ke may
petiion any cowt of competent jurisdiction 1o m\dhda such achon upon a
showing that such action violated any provision of sections 1911, 1912, and
1613 of this title.

25 US.C.A. § 1914, Here, the Tribe has intervened in the proceedings and consequently, has
standing to petition the Court under § 1914, Therefore. the only inquiry under this subchapter
s whether §§ 1911, 1912, or 1913 were violated by any action of the State.

25 US.C S 1911

The Tribe does not, and cannol, assert that there was violation o § 1911. Therelore,
this section of the ICWA is not implicated and has no bearing on this case.

(B ]
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h. 25 US.C. §1912:

The Tribe’s Motions primarily focus on pmporcd violations of § 1912(c), and is
centered on the alleged lack of notice that 1t claims it is enutled to (mder this section. However,
the Tribe fails w recognize the important distinction between a child custody proceeding under
$§ 1914 and 1911, thereby triggering § 1912, and an emergency custody praceeding, which is
co\ered by § 1922 of ICWA. As previously discussed, TOWA accounts for the comipelling
interests of the Stare in protecting a child from an apparent and immediate danger, and allows
the child protection statutes of the state in which the apparenl abused and neglected child s
located, to govern the process for emergency removal and placement. 25 U.S.C. § 1922
Noifhing in this m'}u;apfe' shall be construed o prevenr tre emergency remova!
a?’ ar Indian child who is a resident of or is domiciled on a reservation, bul

temporarily located off the reservation, from his parent or Indian custodian or
the grer'uumv placement of such child in a Joster home or institution, under
applicable State law, i order Lo prevent imminent physical damage or harm to
the child, The State authority. official, or agency involved shall insure thal the
emergency removal or placement termuinates immediately when such removal or
placement is no longer necessary to preveni imminent physical damage or harm
e the child and shall expeditiously initiate a child custody procecding subject Lo
the provisions of this subchapter, transfer the child to the jurisdiction of the
appropriate Indian {ribe. or restore the child to the parent or Indian custodian, as
may be appropriate

s

Id temphasis added). § 1922 permits state courts to apply state law in emergency custody
hearings and ICWA does not require the full gambit of ts protections to apply at this stage ol
the proceedings. frre S8, 130 Cal. App. 4th 1148 (Cal. App. 2003 Jn re Fether 77,248 P.3d
863 (N.M. 201 1. Moreover. all that is required under South Dakota state statute is that, where
pessible, the parents are provided notice of the temporary custody. or 48-hour, hearing. SDCL
§ 26-7A-13. Thal requirement was clearly accomplished in this case. as is L\]dEHCE‘-d by the
mother’s appearance at the 48-hour hearing.

Furthermore, the Tribe makes frequent reference w “ex parre docunents” i which the
State set forth its basis for its petizdion to temporarity remove the children and place them in
foster care. Tribe’s Mouon to Invalidate. §9 7. 8. The Tribe argues that procedures employed
by the State in filing these “ex parte documents™ and not allowing the mother at “any time pyior
to or duying the hearing” were done i violation of § 1912(c) of [CWA. The Tribe's arpument
on this point is unavailing because 48-hour hearings are conducted under state statute, which
was complied with in this case, and ICWA, including its notice requirements, is not implicated
at the 48-hour hearing. fnre S.B., 130 Cal. App. 4 T148 (Cal App. 2005): fn re Esther 17
238 P.3d 863 (N.M. 2011 EHlCIEL,DL,\r custody hearings are ill-suited for making § 1912(d)
and (¢) findings because cincergency custody hearings serve as an expedited process which
cnables the State to remave a child from an apparently dangerous environment, in order to
ensure the %a'FeL\' and wellbeing of the child. See Yowir v, Millingion, 869 P20 283, 289 (N. M.
Ct. App. 1993). As such, there was no violation of TCWA at the 48-hour hearing.

In additon to the fact that there was no violation of federal law by the State’s request
for temporary custody. there was also no violation of state law, The children in this case were

144
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taken inta State custody, under SDCL § 26-7A-13, which specifically contemplates the
procedures employed by the state in this case.

The court may order temporary custody of any child within the jurisdiction ol
the court during any noticed heanng. Hithout notived hearing, the court or an
intake officer may Immediately 1ssue a writlen femporary custody directive in
the following instances on receipl of an affidavii or. in the absence of a writien
affidavit when circumstances make it reasonable, on receipt of swom oral
testimony communicared by telephone or other appropriate means:
(1) On application by a state’s attorniey. sucial worker of Department of Social
Services, or law enforcement officer respecting an apparent. alleged. or
adjudicated abused oy neglected child stating good cause 1o believe ays [ollows:
{a} The child 1s abandoned or 1s seriously endangered by the child's
EnVITONment; or
by There cxists an imuninent danger to the child's life or safetv and
immediate removal of the cluld from the child's parents, guardian, or
custodian appears to be necessary for the protection of the chald . ..

SDCL § 26-7A-13(1) {emphasis added). The statute plainly contemplates the very procedure
thar took place in this case. and there was nothing improper about it. Under state statute, the
State 1s not reguired (0 advise the Tndian parent of the details which necessitated the cmcergency
custody, nor does 1t have an “affirmalive duty™ to advise the parent that it has “filed various
documents”™ with the Court Lo secure emergency custody of an Indian child. Taking custody of
an infant who has suffcred severe physical abuse al the hands ol a parent, is precisely the type
"emergency custady proceeding” that was exempted under § 1922 [rom the rigorous procedural
safeguards provided in [CWA S Simply stated, § 1912 was not violated in this case because §
1912 does not apply at t\i‘]is stage of the proceedings. See e.g. I the Marrer of Esther 17, 248
P.3d 863 (N.M. 2011} /

¢. 25 US.C §1913:
J -1 - . - -1 g v E - . .
_ This was not a voluntary procceding, urnder 25 U.S.C. § 1913, nor did 11, at any point,
~ become a voluntary proceeding by act of law or fact. Therefore, § 1913 has not been violated
and cannot serve as a basis to invalid the prior proceedings, under § 1914, Because neither §
1911, noe § 1912, nor § 1913, were violated 1n this case, the Tribe s petition is denied,

[1. Tribe’s Motion Under Additional SD State 1aw.

a. SDCL § 26-84-18:

The Tribe further argues that its motion should be granted under SDCL § 26-TA-30,
because the emergency hearing was conducted in violation of state lavwv. Specifically, the Tribe
asserts that court violated SDCL § 26-8A-18. by failing to suspend the emergency custody
hearing in order 1o appoint counsel. allow the newly appointed counsel to get caught up to
speed, and then resume the hearing at sone later date.' The Tribe correctly argues that SDCL §
26-8A-18 requires that “the court shall appoint an attorney for any child alleged to be abused or

' Although this does not affect the Court's legal interpretation, the Tribe appears to completely ignore the fact thal
this would proleng the removal process even more, and profong the separation of the children from their parerus.

4
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nzglected in any judicial proceeding.” SDCL § 26-8A-18. However, the Tribe apparcntly fails
to realize that, at the time of the temporary custody procecding. the subject child is not an ?
alleged abused and neglecled child: he or she is only an apparent abused and neglected child.

An apparent abused or neglected child taken into emporary custody and net
released to the child's parents. guardian, or cusiodian may be placed i the
temporary care of the Department of Social Services, foster care, or a shelter as
designated by the court to be the least restrictive altermative tor the child.

SDCL § 26-TA-14 (cmiphasis added). This is an important distinction. and one thas the
legislature apparcatly deemed prudent fo make. As a functional matter, it would be judicially
impracticable for the Court to require the appointment of counsel before the parties involved
have even been brought before it. Therefore. the Court find that SDCL§ 26-8A-18 hag not been
violated because the ehild is not alleged abused and neglected until the petition 15 filed.

b SDCL §§ 26-74-14; 26-74-19:

The Tribe also argues that nothing under state law allows the Cowrt to proceed
“mformally.” This is inaccurate. SDCL § 26-74-14 provides 1n pertinent part:

The court may ar any fime order the release of a child from tempaorary custody
without holding a hearing, either with or wirhour restriction or condition or upon
writlen promise of the child's parents, grardian. or custodian regarding the carc
and protection of an apparent abused or neglected child or regarding custody and
appearance in court of an apparent child m need of supervision or an apparent
delinquent child at a time, date. and place o be determined by the court,

SDCL ¢ 26-7A-14 {emphasis added). Morcover. SDCL § 26-7A-19({2] allows the Court to
continue the temporary custody, under the terms and conditions that it requires. Therefore, if
the Court deetns continued placement no longer necessary, then the order becomes self-
executing and the child is retumed to his or her parents. Imiportantly, proceeding in this fashion
avoids the additional burden on the parent of having a petition for abuse and neglect filed
against them, and it allows return of the ¢hild as soon as the dangercus condition is removed,

In unyv case, however, the Court docs indeed bave authonty to proceed “informally™ in abuse
and neglect cases.

Furthermore, a parent’s election to procecd informally does not constitute a waiver ol
any rights, statulory or constitutional; nor does 1t transform it from an involuntary proceeding
in o a voluntary proceeding by virtue of the parent’s decision. As the Court explained at the
48-hour hearing. the parent, whether Tndian or non-Indian, has the right o demand the State fite
a formal petition, and the parents’ full gambit of rights remain intact. The Tribe's attomey’s
characterization of the Couri’s efforts to determine whether the mother wished Lo proceed
tormally or informally as “cocrcive™ 1s inappropriate and more importantly. inaccurate.

111, Additional Points of Clarification.

The Court would also note some additional points of clari[zcation tor the cdifreation of
the partigs. First, the Tribe does not have a fundamental nght to faimess under [CWA, cven

L
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though the parents and children involved do. ICWA serves as a procedural prophyiactic which
permits, or compels. a state court Lo transfer a child custody proceeding to titbal court so that
the tribe may exercise its inherent sovereignty over its tribal members. The Tribe, at its option.
could invoke that jurisdiction and have the case transferred into tribal court. However, it has
elected not w do so. Consequently. state law prevails in the 48-hour hearing, and Indian parents
who appear before the Court are subject to those rules at this stage.

Additionally, the Tribe has placed greaf significance on the Eighth Circuit’s holding in
Whisman v. Rinehare, 112 F.3d, 1303 (8th Ciz. 1997). However. the Tribe's reliance on
Whissan 1s misplaced. Tn Diisman, the Court held that a post-deprivation hearing held
seventeen days after the removal of the child was a vielation of the family’s due process rights,
Id at1311. Whisman is inapposite to this case beeause the procedure at issue in this casc was
the post-deprivation. or 48-hour, hearing. This hearing was held promptly after the removal of
the children, and done in compliance with state statute, which was not the case in Whisman,
Accondingly, any effort to conserue the IPhisman holding as persuasive authority for 48-howe
proceedings 1s unmerited.

Instead, Miisman’s application should be reserved {or those cases in which the post-

deprivation hearing is unreasonably delayed beyond what s requived by state statute. This is
obvicusty not the sitaation at hand.

CONCLUSION

In accordance witk the toregoing analysis and the Court’s oral findings, the Tribe's
‘ v!

18
Meation to Invalidate the Prior roceedings and Metion for New Temporary Custody Hearing
are hereby DENIED,

FOR THE COURT,

f ’

i

-

Circuit Court Judge
Seventh Judicial Circun
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STATE OF BOUTH DAKQTA )i . IN CIRCUIT COURT
COUNTY OF PENNKN’G{FDN )] SEVENTH JUDICTAL CIRCUIT
‘ JU¥ ]ZNILE DIYIEIQN
Thi Péople of the $tate of 3
- South Dakets in the Interest of] 1 COURT FILE NO: Al v |
) .
! TEMPORARY IE‘IT%T{TIBV ORDER
) 4§ HOUR HEARING - -
nld{rer), and concerning ) ALLEGED: Abused & Neglected
'] .
)
s
-Reéspondent{s). ¥

. Tha abmre—#nmlud matter having cofie on for Temporary foustody on the g™ day of

Mamm 2012; the T—Tnnarable Mar}' P leturstl_m@m pr;*udmgu the State, rﬁ ‘%Dmh Dakota belng

. Tepresented hy its Deputy State’s Attomey; Roxie Frickson/Richard F. R}zhnae IL 'éhe South
'J'Dd.kDiEl; Dbpdl‘tﬂl&ﬂf of - Bocial Services being - reme'achted by s demgnafed agent(s),

E( e i:g TN i}m Respondent mother.(not) appearing in ’pi‘i’bﬂ]}” the Respnnden! father

o {not) appearing in pefsor; the minor child{ren) not appehting in person,

Allegation(s): Injurions environment.
The Cowt finds that it is in the best interests of the bh}ld{rfﬂ} thp.t tha thld(ren) be held

©, i femporary custody dnd that it is confrary to the welfite of the child(ren} to f&mam in the home

o ~of _ that reasonalile offovts have been mede to prevent the

L _removal of the child(ren) from the herne, and that reagsmahls effoits will he made tq reunite the

- Tmiily.

The Court further finds that {hers is probable cause that the child(ven) is'are abused or

7 neglected.

ABUSED OR NEGLECTED GHILD;

The Court further finds the following:

Temporary custody of the uhlld(rﬂn’} shinl? coitinue,

" The Indian Child Welfare Act s applicable 10 this matter, .
That active effirts have been made to provide remedial services and rahabzhlatn e
pmgreuns desipned to prevent the bieak-up 6f the Indian Family and thal these eﬂ‘nrﬁs
have provan uinsuccessfiil, :
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%

) 5hei.lier at .

That comtimred custody of the child(ren) by the parents or Indian custodian is likély to
result in ;scriaus einotional or physical damage o the child{en).

" That the Departnrent of Social Serviess has provided reasonable efforts fo prevent ihe

removal of the children from e home.

The Court finds that temporary cusiody is the least restrictive alteinative available
cormmensirate with the best ifterest of the child{ren), and hereby ORDERS the

following:

Refeassto  __ Paremt(s)
_ Oiher
__ Restrictions
Department of 8 Social Services custody for £+ & days, or uiatil further order of the Cout.

Foster Cars._

.....

custodv of the minor chlld{fsn} to ‘thza pdrem(s), gum dlan or Lucmdmn (mthaut ﬁzrth::r
court heattnig) at any timé durmg the eugtody petied eranted by this Court i, the
Dep’afrment of Social Services concludes that no furthur tnuminént child protection issues
remain and that temporary custody of the child(ren) is no longsr necessaty,
The Department of Social Services is hereby authorized Lo release all {nformation
avdilable pertaining to this matter to the Triba(s) In w hich the childreh aré erirolled or ave
cligible for enroliment,
The De partment of Social Services shall begin supervised visitation at their discretipn
between the minor child(ren) and pafeni(a“s guardlan(q), or. mrsiadx&nbfs} while rilner
childfren) aré in the Jegal and physical eustody of tlie Department of Social Servicgs.
This Order shaﬂ supersede any No Contact Order, Order of Proteciion, or any ottier Court
order which would olhérwise | pfnlnblt contact betwesn the minor child{ren) and

pareni(s) guardian(s)/gr custodian(g).
The Court further ORDERS

"

- ATTEST: Tudgelafthe Circuit Court
Ranae Truman, Clerk of Courls

%BU SED OR NEGLECTEDR CHILDREN MAY ’\IGT BE DETAINED OR JAILED,

D i,ed this ? day me'arch 2013,

fhe" Bnor&bia Ldaf}’ B ThUI“s!ﬁilbon
‘periningtan Gourty, B0
N ciﬁﬁu&;fmm

B e AR
{SEAL) Ranggmmgn merkﬁmnuﬁa
By . T Depuly

t
[






