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SEAN FEENEY declares: 
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1. I am the president of Intergalactic, Inc. d/b/a Bookmans Entertainment 

Exchange ("Bookmans"), a plaintiff in this action. I have personal knowledge of the facts 

set forth in this declaration. 

I 
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2. I submit this declaration on behalf of Bookmans, its employees (including 

me), and its customers, in support of plaintiffs' motion for a declaratory relief, and a 

preliminary and permanent injunction to enjoin enforcement of an Arizona statute which 

provides, subject to limited exceptions, that: 

It is unlawful to intentionally disclose, display, distribute, publish, advertise 
or offer a photograph, videotape, film or digital recording of another person 
in a state of nudity or engaged in specific sexual activities if the person 
knows or should have known that the depicted person has not consented to 
the disclosure. 

Ariz. Rev. Stat. § 13-1425 ("the Act"). I have read the Act, including the statutory 

definitions incorporated by reference. 

3. I understand that violation of the Act is a felony. 

BOOKMANS: ARIZONA'S LARGEST RETAILER OF USED BOOKS 

4. Bookmans is the largest retailer of used books in Arizona, with six 

bookstores. We have three bookstores in Tucson, and one bookstore each in Phoenix, 

Mesa, and Flagstaff. Bookmans has been in business in Arizona for over 30 years. 

5. Bookmans operates a trade program at each of its stores where customers 

receive store credit in exchange for used books, magazines, comics, music, movies, video 

games, musical instruments, electronics, housewares, and more. 

6. At any given time, Bookmans carries approximately 1 million books among 

its six stores; the vast majority of our books are used. Last year, Bookmans sold 

approximately 1.5 million books in its stores. 

7. The inventory at each of our stores is contingent on what our local 

customers bring in to trade. Bookmans carries a broad range of genres including both 

fiction and non-fiction; each of our stores stocks and maintains an entire arts section, often 

devoting six or more shelves to art and photography books. In addition to books, 

Bookmans sells music, movies, video games and systems, magazines, comics, electronics, 
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musical instruments, and more. Some of these books, magazines, movies, and other media 

offered for sale in our stores contain images of persons engaged in specific sexual 

activities or in a state of nudity, as defined in the Act. As we do not categorize our 

·inventory by nude or sexual content, it is difficult to know what percentage of our media 

may contain such images. 

8. On the website operated by Bookmans, www.bookmans.com (last visited 

Oct. 14, 2014), visitors are able to obtain information, both written and pictorial, about 

Bookmans and the books it has available. Our website announces recent books, staff and 

book club picks, and recent in-store events. 

9. Bookmans also maintains an e-mail newsletter with over 6,800 subscribers 

discussing upcoming events, new books, and other matters considered to be of interest. 

10. Bookmans displays and offers approximately 130,000 books at any given 

time for sale online through Amazon Marketplace, AbeBooks, Alibris, and eBay, and sells 

approximately 150,000 books a year accounting for 10% of our total book sales. Some of 

the books which we offer for sale online feature photographs of persons engaged in 

specific sexual activities or in a state of nudity, as defined in the Act 

FEAR OF PROSECUTION UNDER THE ACT 

11. I fear that Bookmans and its employees (including me) are at risk of 

prosecution under the Act for displaying, advertising, or distributing constitutionally 

protected material which may contain images of another person in a state of nudity or 

engaged in specific sexual activities, as defined in the Act. 

12. The Act would subject Bookmans and its employees to prosecution for 

offering and displaying non-obscene, constitutionally-protected images for several reasons. 

13. Many of the terms in the law are vague and confusing. The provision of the 

Act which imposes liability "if the person knows or should have known that the depicted 
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person has not consented to the disclosure" is vague. I do not know what that means. 

What is a bookseller supposed to do to ascertain whether the depicted person consented to 

the disclosure, so that the bookseller is not subject to criminal prosecution on the grounds 

that he or she "should have known" that there was no consent? We do not routinely flip 

through books in our inventory to take stock of all potential nude or adult images; even if 

we did, employees would have no idea from looking at most pictures what the conditions 

of consent behind the picture were. 

14. In addition, although the law excludes images "involving voluntary 

exposure in a public or commercial setting," I also have no idea what this means. While 

most of our images are contained within a book or other media that we sell, our 

employees again would have no idea from looking at most pictures whether they were 

taken in a public or commercial setting, or whether the subject was paid for the image. 

15. Furthermore, the term "the disclosure" is also vague and troubling. Its plain 

language would appear to mean that a depicted person must consent to the specific display, 

advertisement, or sale of that book by Bookmans. 

16. These are not abstract concerns given that a critical part of our business 

includes the display, advertisement, and sale of images. We never make individual contact 

with people who are depicted nude in any of our media to obtain their discrete consent to 

use that image before offering it for sale. In that regard, we "know" that we do not have 

the consent of depicted people to our particular disclosure of relevant images by 

Bookmans. 

17. We regularly offer content when we have no idea whether the person 

depicted consented to the initial or subsequent disclosure of that image; instead, we rely 

on the assumption that the photographer or its publisher obtained consent (or, because of 

the circumstances, no consent was necessary). Because the Act ascribes criminal 
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consequences to those who "should have known" they lack consent, the Act appears to 

impose an affirmative duty for us to investigate the circumstances of consent for each 

restricted image. The task of complying with the Act would make it nearly impossible to 

operate Bookmans or any other bookstore which offers used books for sale. We buy used 

books from our customers. As noted above, we have approximately 1 million books in our 

inventory, and sold approximately 1.5 million books last year. That means that, on 

average, we tum over our inventory one and a half times annually-selling 1.5 million 

books, and purchasing 1.5 million books to replenish our shelves. Thus, we buy, on 

average, just over four thousand books a day, which may include over four thousand 

different titles (in contrast to a bookstore which sells new books, which might purchase 

dozens of copies of an individual best seller). When we buy books from customers, we 

cannot possibly review every page of every book to determine whether it contains a nude 

image, let alone to ensure that the person depicted consented to our disclosure of that 

image. Even attempting to comply with this vague, overbroad Act would virtually, if not 

actually, shut us down. 

18. Furthermore, we also offer nude images when we know the person depicted 

likely did not consent to any disclosure. For example, there are many books and 

publications of great historic and political significance which contain images of a person 

"in a state of nudity," where the depicted person consented neither to the taking of the 

photograph nor to its publication, let alone to the specific publication in a particular book, 

newspaper, magazine, or other publication, or the sale of such publication in a particular 

bookstore or on a particular website. The Act makes no exception for such historic images. 

19. To illustrate: among the thousands of books for sale in our Speedway store 

in Tucson, Arizona is Moments: The Pulitzer Prize Photographs (Black Dog & Leventhal 

Publishers 1999). That book includes such iconic images as the Marines raising the U.S. 
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flag in Iwo Jima in 1945, Babe Ruth's final salute to Yankee stadium in 1949, Lee Harvey 

Oswald wincing in pain as he is shot in 1964, President Ronald Reagan being tackled into 

his limousine after the 1982 assassination attempt, and the 1972 Pulitzer Prize Winning 

Photograph by Nick Ut of a Vietnamese girl fleeing a village that was being bombed with 

napalm. The nine-year-old girl in that iconic image, often called "Napalm Girl," appears 

in what is now called "full frontal nudity." She most certainly did not consent to taking of 

the photograph or to its publication; nor was she "voluntarily" nude; according to 

Moments, she tore off her clothes to escape the fire, which had seared her back. Could 

Bookmans and its employees, including me, be prosecuted-and subject to conviction of a 

felony-for offering for sale Moments: The Pulitzer Prize Photographs? Is it necessary to 

seek the consent of the person depicted, since identified as Phan Thi Kim Phuc, for any 

further publication of that iconic image? 

20. Publications containing that image are, of course, but one example of the 

impact of the Act on images of historic significance. Included in our online inventory are 

titles that include images of Holocaust survivors, such as in Remembering to Forget: 

Holocaust Memory Through the Camera's Eye (University of Chicago Press 2000), and of 

abused Abu Ghraib prisoners, such as in Torture and Truth: America, Abu Ghraib, and 

the War on Terror (New York Review Books 2004). Does the Act now make it illegal, in 

Arizona, to sell, or display, books and publications containing these images? If so, then 

the Act infringes on the very core of our First Amendment rights. 

21. I understand that supporters of the Act claimed that the stated intent of the 

Act was to criminalize "revenge porn." I also understand "revenge porn" to refer to 

publication of a nude image, taken of a: person in a close personal relationship, and 

disclosed by the other person after the break -up of that relationship, with the intent of 

harassing or humiliating the person depicted. Of course, I have not reviewed every one of 
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the 1 million books in our inventory, and thus cannot state unequivocally that none of 

those books contain images that might be considered revenge porn, but I highly doubt that 

they do. However, many of the books and publications which we display or offer for sale 

are swept within the vague, overbroad terms of this Act. 

22. The only certain way for Bookmans to prevent the display or distribution of 

images of another person in a state of nudity or engaged in "specific sexual activities" 

when the person depicted has not consented to the disclosure would be (a) to eliminate all 

books with nude or sexual photographs on sale in its six stores and through online 

marketplaces such as Amazon, AbeBooks, and eBay (after reviewing the 1 million titles 

and any new titles as they arrive) and (b) to hire additional staff to vet each used book 

brought in to Bookmans under our exchange program. 

23. Given that all of our activities-in displaying and offering for sale books 

which contain images of persons in a state of nudity or engaged in sexual conduct-are 

protected by the First Amendment, the Act creates an intolerable burden on Bookmans' 

business and free speech rights. 

24. If the Act is not enjoined, Bookmans would have to self-censor the books 

and content in its stores in order to be certain to avoid felony prosecution under the Act. If 

Bookmans could function at all, we would no longer be able to accept from our customers, 

as part of the book trade program, any books containing nude or sexual images, let alone 

offer and sell these First Amendment-protected works. In addition, Bookmans would lose 

profits from the sale of those books. Bookmans would also likely lose further business 

because the book trade program-which drives traffic into our stores-would be rendered 

burdensome not only for Bookmans but for our customers, who would have to wait while 

Bookmans staff reviewed the books they wanted to trade, page by page, to determine 
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whether they contained images restricted by the Act and thus could not be accepted by 

Bookmans. 

CONCLUSION 

25. If the Act is not enjoined, Bookmans, its employees, and its in-store and 

online customers will be irreparably harmed. Bookmans will be forced to either self-

censor the content available in our stores and online, denying our customers access to 

Constitutionally-protected material, or risk severe criminal liability. 

I declare under penalty of perjury that the foregoing is true and correct. 

-Executed at \v~oV\ , Arizona on this 
!5"-l::!?day of October 2014. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

 
ANTIGONE BOOKS L.L.C.; INTERGALACTIC, INC., 
D/B/A, BOOKMANS; CHANGING HANDS 

BOOKSTORE, INC.; COPPER NEWS BOOK STORE; 
MOSTLY BOOKS; VOICE MEDIA GROUP, INC.; 
AMERICAN BOOKSELLERS FOUNDATION FOR FREE 

EXPRESSION; ASSOCIATION OF AMERICAN 

PUBLISHERS; FREEDOM TO READ FOUNDATION; 
AND NATIONAL PRESS PHOTOGRAPHERS 

ASSOCIATION, 
 

Plaintiffs, 
 
-v- 
 
TOM HORNE in his capacity as Attorney General of 
the State of Arizona, et al., 
 

Defendants. 

Case No.  
2:14-cv-02100-PHX-SRB 

 

DECLARATION OF  

GAYLE SHANKS (CHANGING 

HANDS) 

GAYLE SHANKS declares: 

1. I am the co-founder, co-owner and president of Changing Hands Bookstore 

Inc. (“Changing Hands”), a plaintiff in this action. I have personal knowledge of the facts 

set forth in this declaration.  
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2. I submit this declaration on behalf of Changing Hands, its employees 

(including me), its customers, and the users of its website, in support of plaintiffs’ motion 

for declaratory relief, and a preliminary and permanent injunction to enjoin enforcement 

of an Arizona statute which provides, subject to limited exceptions, that: 

It is unlawful to intentionally disclose, display, distribute, publish, advertise 
or offer a photograph, videotape, film or digital recording of another person 
in a state of nudity or engaged in specific sexual activities if the person 
knows or should have known that the depicted person has not consented to 
the disclosure. 

Ariz. Rev. Stat. § 13-1425 (“the Act”). I have read the Act, including the statutory 

definitions incorporated by reference. 

3. I understand that violation of the Act is a felony. 

CHANGING HANDS: AN AWARD-WINNING INDEPENDENT BOOKSTORE 

4. Changing Hands is an award-winning independent bookstore with locations 

in Tempe and Phoenix, Arizona. Changing Hands has been in business at its Tempe 

location for 40 years. We opened our second location in Phoenix in May of this year. 

5. Changing Hands carries a broad range of new and used books in its 

bookstores. We stock over 50,000 titles in our stores, include both fiction and non-fiction 

works, some of which feature nudity (whole or partial), as defined in the Act. 

6. On the website operated by Changing Hands, www.changinghands.com 

(last visited Oct. 14, 2014), visitors are able to obtain information, both written and 

pictorial, about Changing Hands and the books it has available. Our website currently 

offers more than 8 million titles, including books, e-Books, and audio books. That 

database of books for sale is provided by a third party, which also maintains (or has access 

to) that massive inventory, and is responsible for fulfilling the orders. Our website also 

announces recent books, staff picks, and upcoming in-store events. Changing Hands offers 
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an e-mail newsletter discussing upcoming events, new books, and other matters 

considered to be of interest. Changing Hands also sells e-Books on its website.  

7. Changing Hands also runs the Changing Hands Affiliate Program, through 

which other websites host book ads which drive traffic to Changing Hands’ website and 

often result in sales.  

8. Some of the books available and displayed on the website, affiliate ads, and 

in the newsletter, feature images of a person in a state of nudity or engaged in specific 

sexual activities, as defined in the Act. The website displays the covers (or book jackets) 

of books available for sale. Some of those covers (or book jackets) contain images of 

nudity, as defined in the Act.  

FEAR OF PROSECUTION UNDER THE ACT 

9. I fear that the Act places Changing Hands and its employees (including me) 

at risk of prosecution for displaying or distributing constitutionally-protected material, 

both in our bookstores and on our website, which may contain images of another person in 

a state of nudity or engaged in specific sexual activities. In addition, our Affiliates are at 

risk of prosecution for posting advertisements for Changing Hands and its books that offer 

and advertise our inventory, and which enable readers to “click through” to our website.  

10. The Act would subject Changing Hands and its employees and Affiliates to 

prosecution for engaging in activities protected by the First Amendment. 

11. First, the Act imposes liability “if the person knows or should have known 

that the depicted person has not consented to the disclosure.” That language is extremely 

vague. Frankly, I do not know what it means. To comply with the law, I do not know how 

a bookseller ascertains whether the depicted person consented to the disclosure, so that the 

bookseller is not subject to criminal prosecution on the grounds that he or she “should 

have known” that there was no consent to display the image.  
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12. Furthermore, the Act’s plain language indicates that “the disclosure” means 

a specific disclosure—that is, our disclosure of any restricted image requires specific 

consent from the person pictured. We do not engage in any original research to ascertain, 

or obtain, consent from individuals who are pictured in each of our thousands of books. 

So we affirmatively know that we do not have consent from these individuals to Changing 

Hands’ disclosure of their images.  

13. These are not theoretical concerns for our business. To illustrate: Among the 

thousands of books which we sell are several photography books including photographs 

by Edward Weston, many of which are also for sale in our bookstores. According to the 

University of Arizona’s Center for Creative Photography, which houses Weston’s 

archives, Weston was “[a]mong the twentieth century’s most influential art photographers,” 

who “is widely respected for his many contributions to the field of photography.”
1
 Among 

the books including Weston photographs which Changing Hands offers for sale are 

Edward Weston (Taschen 2013), Edward Weston: 125 Photographs (Ammo Books 2011), 

Edward Weston & Harry Callahan: He, She, It ( La Fabrica/Fundacion Banco Santander 

2013), Edward Weston (Skira 2013), Edward Weston: Nudes (Aperture 1993), Edward 

Weston’s Book of Nudes (Getty Publications 2007), and Edward Weston: Portraits 

(Aperture 2005). Each of these books contains photographs of persons “in a state of 

nudity.” It is impossible for me, or any other bookseller, to ascertain whether the persons 

depicted consented to the disclosure of these images. If “disclosure,” as used in the Act, 

means the specific disclosure in a specific publication, or the display and sale of that 

publication in a particular store, it is certain that many of the persons depicted could not 

have consented, and did not consent, because they passed away before publication of the 

book—let alone our sale thereafter. I fear that my employees and I could be prosecuted for 

                                              
1
 See e.g., http://www.creativephotography.org/artists/edward-weston (last visited Oct. 14, 

2014). 

Case 2:14-cv-02100-SRB   Document 95-2   Filed 11/04/14   Page 12 of 40

http://www.creativephotography.org/artists/edward-weston


 

 

5 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

continuing to offer Weston photography books for sale, on the basis that we “should have 

known” that some of the persons depicted in the nude did not consent to the publication. 

And, even if the persons depicted did not consent, felony prosecution for our selling these 

books would violate our First Amendment rights, as they have clear artistic and public 

value. 

14. The website contains images of the covers (or book jackets) of books 

available for sale. Some of these covers (or book jackets) contain images of persons in a 

“state of nudity.” One example is Joyce Tenneson: A Life in Photography (Bulfinch 2008). 

Thus, our website not only “offers” books containing such images for sale, but such 

images are “displayed” on the website.  

15. Second, the impact of the Act is not limited to artistic books. There are 

many books and publications of great historic and political significance which contain 

images of a person “in a state of nudity,” where the depicted person consented neither to 

the taking of the photograph nor to its publication, let alone tothe specific publication in a 

particular book, newspaper, magazine, or other publication; or the advertisement or sale of 

such publication in a particular bookstore or on a particular website. These include 

Moments: The Pulitzer Prize Photographs (Black Dog & Leventhal Publishers 1999), 

available in our online inventory, which contains the Pulitzer-Prize winning photograph of 

a young Vietnamese girl running, unclothed, from the napalm bombing of her village; and 

books containing images of abused Abu Ghraib prisoners, such as Torture and Truth: 

America, Abu Ghraib, and the War on Terror (New York Review Books 2004), also 

available in our online inventory. I fear that the Act now makes it illegal, in Arizona, to 

sell, or display, books and publications containing these images. If so, the Act infringes on 

the very core of First Amendment rights. 
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16. We have many additional books listed in our online inventory that likely 

include images of nudity that fall under the Act. As we do not carry hard copies of these 

titles in our store, I have not been able to review each for individual images; however, I 

suspect that many more books contain images of nudity restricted by the Act. These books 

span the spectrum from medical and self-help books to collections of essays and history 

books. Titles in these categories include: ABC of Breast Diseases (BMJ Books, 2006); 

The Womanly Art of Breastfeeding (Ballantine Books 2010); Romantic Massage; A Step 

by Step Guide for Lovers of All Ages (Createspace 2010); Better Sex in No Time: An 

Illustrated Guide for Busy Couples (Cleiss Press 2014); What’s it Really Like? Pregnancy 

and Birth (Createspace 2013); Nudity: A Cultural Anatomy (Berg Publishers 2004); Naked 

Politics: Nudity, Political Action, and the Rhetoric of the Body (Lexington Books 2012); 

Understanding Naturism Including Nude Recreation, Nudity, and Sexuality (Websters 

Digital Services 2012); The Art of Female Pleasure (Booksurge Publishing 2007); and 

Auschwitz: A New History (Public Affairs 2006).   

17. Third, the task of complying with the Act would make operation of a 

bookstore nearly impossible. We offer thousands of books for sale and add hundreds more 

new titles each year. By vetting the publishers, we can be confident that all of the books 

are protected by the First Amendment; that is, that none of the books are obscene. Many 

reputable publishers publish books containing images that are (or could be) prohibited by 

the Act and, to my knowledge, none vet books on that basis. We cannot review every 

book to determine whether it contains a nude image, let alone to ascertain whether the 

person depicted consented to the publication of the image. As noted above, we know they 

have not consented to our disclosure of the image. Even attempting to comply with this 

vague, overbroad Act would virtually, if not actually, shut us down.  
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18. I understand that supporters of the Act intended the Act to criminalize 

“revenge porn.” I understand “revenge porn” to refer to the malicious publication of a 

nude image taken in the context of an intimate relationship, and disclosed by the other 

person after the break-up of that relationship, for purposes of harassment. To my 

knowledge, none of the books and publications which we display or offer for sale could 

even remotely be described as revenge porn—but many of the books and publications 

which we display or offer for sale are swept within the vague, overbroad terms of this Act.  

19. The only certain way for Changing Hands to prevent the display or 

distribution of images of another person in a state of nudity or engaged in “specific sexual 

activities” when the person depicted has not consented to the disclosure would be to 

eliminate all books with nude or sexual photographs from its store (after reviewing the 

50,000 titles and any new titles as they arrive) and website. That result would be the only 

sure way of avoiding criminal liability under the Act, and would also be fundamentally 

inconsistent with the protections of the First Amendment.  

20. Fourth, if required to comply with the Act, Changing Hands could no longer 

use its website to offer millions of books for sale to its customers and readers. As noted 

above, the database for of those books is provided by a third party, which is also 

responsible for maintaining (or having access to) the inventory and fulfilling orders. That 

third party ensures that the books are not obscene but does not screen books for 

compliance with the Act. We have no ability to limit particular titles made available by 

that third party, but we certainly advertise and offer them. If required to comply with the 

Act on its website, Changing Hands could no longer use the third party, and thus could 

only offer books for sale that Changing Hands had in its own inventory and had vetted. 

21. In sum, given that all of our activities—in displaying and offering for sale 

books which contain images of persons in a state of nudity or engaged in sexual 
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