IN THE COURT OF APPEALS OF MARYLAND
September Term, 2006
No. 44

FRANK CONAWAY, in his official capacity as Baltimore City Circuit Court Clerk;
ROSALYN PUGH, in her official capacity as Prince George’s County Circuit Court
Clerk; EVELYN ARNOLD, in her official capacity as St. Mary’s County Circuit Court
Clerk; DENNIS WEAVER, in his official capacity as Washington County Circuit Court
Clerk; and MICHAEL BAKER, in his official capacity as Dorchester County Circuit
Court Clerk,

Defendants-Appellants, -

V.

GITANJALI DEANE & LISA POLYAK; ALVIN WILLIAMS & NIGEL SIMON;
TAKIA FOSKEY & JOANNE RABB; JODI KELBER-KAYE & STACEY KARGMAN-
KAYE; DONNA MYERS & MARIA BARQUERO; JOHN LESTITIAN; CHARLES
BLACKBURN & GLEN DEHN; STEVEN PALMER & RYAN KILLOUGH; PATRICK
WOJAHN & DAVID KOLESAR; and MIKKOLE MOZELLE & PHELICIA KEBREAU,

Plaintiffs-Appellees.
On Appeal from the Circuit Court for Baltimore City
(M. Brooke Murdock, Judge)
Pursuant to a Writ of Certiorari to the Court of Special Appeals
BRIEF OF PLAINTIFFS-APPELLEES

KENNETH Y. CHOE ANDREW H. BAIDA

JAMES D. ESSEKS

American Civil Liberties Union Foundation
125 Broad Street

New York, NY 10004

(212) 549-2627

ARTHUR B. SPITZER

ACLU Foundation of the National Capital Area
1400 20™ Street, NW, Suite 119

Washington, DC 20036

(202) 457-0800

October 19, 2006

CAROLINE D. CIRAOLO
Rosenberg Martin Greenberg, LLP
25 South Charles Street, Suite 2115
Baltimore, MD 21201

(410) 727-6600

DAVID R. ROCAH

ACLU Foundation of Maryland
3600 Clipper Mill Road, Suite 350
Baltimore, MD 21211

(410) 889-8555

Attorneys for Plaintiffs-Appellees



TABLE OF CONTENTS

TABLE OF AUTHORITIES ..ot cserecirese s stsnsnaes e ensesae s een vi
STATEMENT OF THE CASE ...ttt ststse s 1
QUESTIONS PRESENTED .....coecuiiiiircneeee sttt raeessrses e sresas e sn e nens e eeenen 1
STATEMENT OF FACTS. ... cetertcacrins st naesae e e ne e 2

L Plaintiffs have formed loving and committed relationships with same-sex
partners, and are raising children e s 2

II. Plaintiffs may not marry solely because they seek to
MNAITY SAME-SEX PATHIELS ...oovviiivriiiivioii st iasc s st e sve e sn e re e e s enes 3

II.  Plaintiffs and their children suffer significant injury because Plaintiffs may
not marry their Same-seX Partners .........c.ocoeeeevereereeeseeseceseees e 3

A. Plaintiffs and their children are denied important protections that are
afforded to married couples and their children under state law ......... 3

1. Plaintiffs and their children are denied important protections
associated with the death of a partner ...........cccocovceeenirv e 4

2. Plaintiffs and their children are denied important protections
associated with the illness of a partner..............cocovveevevinvenene 5

3. Plaintiffs and their children are denied important protections
associated with public employment...........cccooueeviveevcericrvenene, 6

4. Plamtiffs and their children are denied important protections
associated with family relationships .......cccooovvvviieeicoeienee 8

5. Plaintiffs and their children are denied important protections
associated with eCONOMIC SECUNItY ...ccveeveveeiniieciiceece e, 9

B. Plaintiffs and their children are more likely to be denied important
protections under federal law ..................cooviiiivii e 9

C. Plaintiffs and their children are more likely to be denied social
recognition as family WIS .......covrveeiioececeeeeet e 9



IV.  Historical exclusions, restrictions, and inequalities within the institution of
marriage have been eliminated .......ccooovvveveeecereveeeeee e, 10

A. Historical exclusions and restrictions based on race and class have
been elimNated . .. ..ot r e e e ee e e e et e e ea e e een s 10

B. Historical exclusions and restrictions based on religion have been

ElMINALEA ......eiiciciereireee ettt e e san e encenaas 12

C. Historical inequalities based on sex have been eliminated............... 13
SUMMARY OF ARGUMENT .......cocoorire ettt ee e 14
ARGUMENT ...ttt ee st st esnesasane e e s anss s sen e e e e 14
I STANDARD AND SCOPE OF REVIEW ........cccoovcirvirceree e, 16

II. ~ THE EXCLUSION OF SAME-SEX COUPLES FROM MARRIAGE IS
SUBJECT TO STRICT SCRUTINY ...c.ootriiererrerecesreeree et 16

A. The Exclusion of Same-Sex Couples from Marriage Is Subject to
Strict Scrutiny Because It Classifies Based on Sex .......ccoeveevvenn 16

1. Classifications Based on Sex Are Subject to Strict Scrutiny17

2. The Exclusion of Same-Sex Couples from Marriage
Classifies Based on SeX...ccoovveevevcerieieeiecee v 17

a. Because constitutional rights are individual
rights, not class rights, the proper inquiry is how
a classification affects each individual, not each

b. Article 46 of the Declaration of Rights is an
expansive and dynamic guarantee of equality ... 24

B. The Exclusion of Same-Sex Couples from Marriage Is Subject to
Strict Scrutiny Because It Significantly and Disparately Burdens the
Exercise of the Fundamental Right to Marry ..., 30

1. A Significant or Disparate Burden on the Exercise

of the Fundamental Right to Marry Is Subject
0 SIICt SCTULINY ...veice e 30

ii



2. The Exclusion of Same-Sex Couples from Marriage
Significantly and Disparately Burdens the Exercise of the
Fundamental Right to Marty ......ccccvevvvivecnnecrn e 31

a. The fundamental right to marry is the right to
marry the person of one’s choice.........ceceeueeene. 35

b. A number-based marital restriction and a sex-
based marital restriction present analytically
distinct consSiderations........cccvvmveserrererseeernsnrnnes 39

c. Article 24 of the Declaration of Rights is an
expansive and dynamic guarantee of equality and
HBEIEY et 41

C. The Exclusion of Same-Sex Couples from Marriage Is Subject to Strict
Scrutiny Because It Classifies Based on Sexual Orientation........... 43

1. Classifications Based on Sexual Orientation Are Subject to
SHICE SCTULINY ...covereieiiriiiccscvseennmsiineere st seseeesseeeneesnsee s 43

a. Lesbian and gay people have experienced a
history of purposeful unequal treatment............. 44

b. Lesbian and gay people have been subjected to
unique disabilities on the basis of stereotyped
characteristics not truly indicative of their
ADILIIES . ...ovviereer et 47

c. The State’s reliance on federal case law is
misplaced ..o 50

2. The Exclusion of Same-Sex Couples from Marriage
Classifies Based on Sexual Orientation.........cccc.coeveneeen 52

[II. THE EXCLUSION OF SAME-SEX COUPLES FROM MARRIAGE FAILS
ANY LEVEL OF SCRUTINY ....covtrivrrrmerrrsresmsrenmsiserensessee s e sesne 54

A. At a Minimum, the Exclusion of Same-Sex Couples from Marriage
Must Rationally Further a Legitimate State Interest..............c......... 54

il



B. The Exclusion of Same-Sex Couples from Marriage Does Not
Rationally Further a Legitimate Governmental Interest .................. 56

1. Excluding same-sex couples from marriage does not
rationally further the governmental interest in child welfare56

a. Excluding same-sex couples from marriage does
not rationally further the governmental interest in
the welfare of children who are the resuit of
accidental procreation, while harming children of
SAME-SEX COUPLES .oovvrrmreniiireereerirrceretee e rve e 59

b. Excluding same-sex couples from marriage does
not rationally further any governmental interest in
encouraging children to be brought into their
families through “traditional” procreation, while
harming children of same-sex couples .............. 62

c. Excluding same-sex couples from marriage does
not rationally further any governmental interest in
encouraging children to be raised by heterosexual
parents, while harming children of same-sex
COUPLES ovviivirreni ittt e e e 64

2. Discrimination for its own sake is not a legitimate
governmental iNtEreSt .....uivvreccreeinnnriricinn s 66

a. Expressing moral disapproval of a class is not a
legitimate governmental interest........................ 66

b. Maintaining traditional discrimination against a
class is not a legitimate governmental interest .. 68

c. Ensuring uniform discrimination against a class is
not a legitimate governmental interest............... 69

3. Legislative hegemony is not a legitimate governmental
ITIEETESE cvevevicetineictree et v e e ces e s e s e s e stenns st es s 72

4. Excluding same-sex couples from marriage is not rationally
related to the governmental interest in cost savings........... 74

CONCLUSION ...ttt ssts et st et st or e e asasms e 75

v



APPENDIX

CERTIFICATE OF SERVICE



TABLE OF AUTHORITIES

Cases

Able v. United States, 155 F.3d 628 (2d. Cir. 1998).....cccveeeeeeereeee e 51
Alaska Civil Liberties Union v. Alaska, 122 P.3d 781 (Alaska 2005)............. 52,58
Andersen v. King County, 138 P.3d 963 (Wash. 2006)....................... 18, 34, 57, 61
Andrews v. Governor of Md., 294 Md. 285 (1982) ....ccvuvverecrrreveeerce e, 24
Attorney General v, Soto-Lopez, 476 U.S. 898 (1986).....;. .................................... 60
Attorney General v. Waldron, 289 Md. 683 (1981)............ I passim
Baehr v. Lewin, 852 P.2d 44 (Haw, 1993) .......cmvmeeeeieeee e 18,68
Baehr v. Miike, No. 20371 (Haw. Dec. 11, 1996) .......ooeveveeerieeecereeeene. 18,25
Baker v. Nelson, 191 N.W.2d 185 (Minn.),

appeal dismissed, 409 U.S. 810 (1972) ccoveeeeeeeeeeeeeeeeere e e 53,54
Baker v. Vermont, 744 A.2d 864 (Vt. 1999)......ceoeeeeeieeeeeeeeeeereiee e, passim
Ben-Shalom v. Marsh, 881 F.2d 454 (7th Cir. 1989)....c.ccoveeeivereeeeeeevceece 51
Benson v. State, 389 Md. 615 (2005).....ccceieeriiee e 42
Boblitz v, Boblitz, 296 Md. 242 (1983) .....eceieieeeeceeeeeeee et 17
Boddie v. Connecticut, 401 U.S. 371 (1971) c.c.cooeeeieieriececevics s 33, 34,36, 37
Boswell v. Boswell, 352 Md. 204 (1998)....c...vcorreerseeesreemssseeeosseerss oo 44, 65
Bowers v. Hardwick, 478 U.S. 186 (1986) .......coeveveveeiriceeieeeeee e passim
Brause v. Bureau of Vital Statistics, No. 3AN-95-6562 CI,

1998 WL 88743 (Alaska Super. Ct. Feb. 27, 1998) ......cccovvveveieeeecrenne. 18,34
Bray v. Alexandria Women's Health Clinic, 506 U.S. 263 (1993) ......ccccevviveneeee., 60
Brown v. Brown, 287 Md. 273 (1980) ......cceeceuiieeieceeececieree e 24,25

vi



Bruce v. Director, Dep't of Chesapeake Bay Affairs,

261 Md. 585 (I1971) ..ttt 23,55
Burning Tree Club, Inc. v. Bainum, 305 Md. 53 (1985)......cccoocevvernnnnn.. 21,22,26
Califano v. Westcott, 443 U.S. 76 (1979) ..o e oo ev e, 21
Carey v. Population Servs. Int'l, 431 U.S. 678 (1977) evovevvveeeeeeeeeeeeeceeeas 36
Children's Hosp. & Med. Ctr. v. Bonta,

18 Cal. Rptr. 2d 629 (Ct. APP. 2002) ...ovovriviririmceeeeeierieeeeseeeeee e eerersee e 49
City of Baltimore v. Charles Ctr. Parking, Inc., 259 Md. 595 (1970} 55
City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432 (1985)............. passim
City of Havre de Grace v. Johnson, 143 Md. 601 (1923) ......oovveeeeeeeeeesrens 55
Clark v. State, 364 Md. 611 (2001) ..cevuveceeeeeceeteeieeeeceeeeeeeeeee e s e, 31
Coalition for Open Doors v. Annapolis Lodge No. 622,

Benevolent & Protective Order of Elks, 333 Md. 359 (1994) ......oevorierenn. 22
Coleman v. State, 37 Md. App. 322 (1977).em oo 14,43
Condore v. Prince George's County, 289 Md. 516 (1981)....ccovevevveennnn.. 13, 14, 43
Dasch v. Jackson, 170 Md. 251 (1936) .....cvuuueueeereieeneeeeeeeeeeeeeeses oo 55
Davis v. Slater, 383 Md. 599 (2004) .......c.cooueeemeerieereeeeeeeseereseesesceeoeeesees ool 24
Davis v. State, 183 Md. 385 (1944)......ooeueeieeeeeeceeeiee e 67
Deems v. Western Md. Ry. Co., 247 Md. 95 (1967} ...ovemeevmeeoerrerern, 14, 42,43
Denison v. Denison, 35 Md. 361 (1872) .....v.vveeeeeeeeeeeee oo see e, 13
Dua v. Comcast Cable of Md., Inc., 370 Md. 604 (2002).........coovvur........ 26, 32, 50
Duckworth v. Deane & Polyak, 393 Md. 524 (2006} .......oveeeeeeeeeeeerern 42,73
Ehrlich v. Perez ex rel. Perez, No. 137

2006 WL 2882834 (Md. Oct. 12, 2000 ........ovveeemereeeeeeeeeeeereeeeeoeoena, 49,75

vil



Eisenstadt v. Baird, 405 U.S. 438 (1972) c.vovocevceeeee e 33, 35, 36,37

Equality Found. of Greater Cincinnati, Inc. v. City of Cincinnati,

128 F.3d 289 (6th CiI. 1997) ...t ev ettt 51
Eubanks v. Louisiana, 356 U.S. 584 (1958)....cccoeeeicevirenerieeeeeeenre e 68
Fechiey v. Fechley, 129 Md. 565 (1916)........cceeeeeeeeeeemcereeeeseeteosece e eeresanns 12
Flores v. Morgan Hill Unified Sch. Dist.,

324 F.3d 1130 (9th Cir. 2003) eceeeeeerieeteeereeeee s ses e ee s assscseeese e 44
Frankel v. Board of Regents of Univ. of Md. Sys.,

361 Md. 298 (2000) ....c.veviirreeeereee et et passim
Frase v. Barnhart, 379 Md. 100 (2003) .....ccooveorerrnrin st 73
Frontiero v. Richardson, 411 U.S8. 677 (1973) ....ooeieiiceecccereeeeeeeee e, 54
Furstenburg v. Furstenburg, 152 Md. 247 (1927) ..o, 14
Giffin v. Crane, 351 Md. 133 (1988 ).u..u v n e eenaees passim
Glover v. Williamsburg Local Sch. Dist. Bd. of Educ.,

20 F. Supp. 2d 1160 (S.D. Ohio 1998) ....ovueureeeieeeeereee ettt 44
Goodridge v. Department of Public Health,

798 N.E.2d 941 (Mass. 2003).....cccvcenrurmieicierieeeceeess s eeesete et passim
Griswold v. Connecticut, 381 U.S. 479 (1965) ......ccoveemeeeeerereeeerreseeerrennn, passim
Hatzinicolas v. Protopapas, 314 Md. 340 (1988) .......oveevveceeereeeeee oo, 14
Heller v. Doe ex rel. Dog, 509 U.S. 312 (1993) ....c.ovvecererieeereereeeees s 62,65
Henderson v. Henderson, 199 Md. 449 (1952) .....ooouovimececoireeeeeeeee oo erseen, 71
Hernandez v. Robles, Nos. 86-89 (N.Y. July 26, 2006)............cocoveerrmann, passim
Hernandez-Montiel v. INS, 225 F.3d 1084 (9th Cir. 2000) ..........coevvecrrerrrrenn.. 49

High Tech Gays v. Defense Indus. Sec. Clearance Office,
895 F.2d 563 (Sth Cir. 1990) ...cueeeeeeeeeeieeetee e, 51



Hofmann v. Hofmann, 50 Md. App. 240 (1981)....oceroeoeeoeeeeeeeeeeooooooeooo 14, 43

Holguin v. Flores, 18 Cal. Rptr. 3d 749 (Ct. App. 2004)......cvceeereireeereeeeeen. 18
Holmes v. California Army Nat'l Guard, 124 F.3d 1126 (9th Cir. 1997)............... 51
Hooper v. Bernalillo County Assessor, 472 U.S. 612 (1985)...c.cvuconne.... 51, 62,64
In re Heilig, 372 Md. 692 (2003) ..c.o.oeeeeeereeereeeeeeeereeiete et 37,49
In re Kandu, 315 B.R. 123 (Bankr. W.D. Wash. 2004) et s 51
In re Marriage Cases, Nos. A110449-51, A110463, A110651-52,

2006 WL 2838121 (Cal. Ct. App. Oct. 5,2006) ......oeevrreereererreereeeereenenen. 34, 50
In re Opinions of the Justices to the Senate,

802 N.E.2d 656, 571 (Mass. 2004)......ccvceuermereceeieeseeesesese e e eeeses s s, 70
JE.B.v. Alabama exrel. T.B., 511 U.S. 127 (1994) ..o, 20,21
Johnson v. Duke, 180 Md. 434 (1942) ......cccouvvimmieeeeeeeeeee et 29
Johnson v. Johnson, 385 F.3d 503 (5th Cir. 2004).....c.co.ooeeemecereeeeeeeeeeern, 44
Jones v. Bates, 127 F.3d 839 (9th Cir. 1997) ..ccouveiueeeiemeeeeceee oo, 53
Jones v. State, 336 Md. 255 (1994) cuvueueeereereeteeereeeeneseeeeeseee e eeees e, 29
Kansas v. Limon, 122 P.3d 22 (Kan. 2005) .......ccovvvivrereerreeeeeeeeseeee e, 61, 68
Kirsch v. Prince George's County, 331 Md. 89 (1993) ....coocevveeeececrveerennnn passim
Kline v. Ansell, 287 Md. 585 (1980).......ccccuecerrcirseeeeoeeeeeeeee e, 14,43
Knapp v. Knapp, 149 Md. 263 (1925)......cemeieceeeeeeeeeeeeeeeeeeeseeees oo 12
Lawrence v. Texas, 539 U.S. 558 (2003).......ccovvvverrimeeeereeeeeeeeeeeeeeeeeseeis passim
Levin v. Hewes, 118 Md. 624 (1912).......oceveceeeeieeeeeeseeeecoeeeee oo, 26
Lewis v. Harris, 875 A.2d 259 (N.J. Super. Ct. App. Div. 2005) .....coroeomen..... 34,36

X



Li v. Oregon, No. 0403-03057, 2004 WL 1258167 (Or. Cir. Ct. Apr. 20, 2004),

rev’d on other grounds, 110 P.3d 91 (Or. 2005)......cccomvriareeeee e 18, 25
Lofton v. Secretary of the Dep't of Children & Fam. Servs.,

358 F.3d 804 (11th Cir. 2004) .....ccovereeeeiseeee ettt resenen e eeans 51
Lovelace v. Anderson, 366 Md. 690 (2001).......ccoccerreermiviieereeeeeeeereeeeeeeeeeeeseseas 16
Loving v. Virginia, 388 U.S. 1 (1967) .....cccvveereeeeerereieeeceiere e teeeeeees e passim
Luppino v. Gray, 336 Md. 194 (1994) ......c.oeoeeeeeeereeereeeeeeerese et eeeeeren s 29
Marbury v. Madison, 5 U.S. 137 (1803) ..o..oe.oevrvsieeeeeeeeese s seeeseessssssessssenenees 73
Marshall v. Stefanides, 17 Md. App. 364 (1973) cuecevveeeceeeeese e, 36
Maryland Coal & Realty Co. v. Bureau of Mines,

193 Md. 627 (1949) ...ttt et et e 55
Maryland Green Party v. Maryland Bd. of Elections,

37T M. 127 (2003) ...ttt et ettt es s res e en s eeeen 26,32, 50
Maryland State Bd. of Barber Examiners v. Kuhn,

270 Md. 496 (1973) ..ottt et 23,24, 55, 58
Massage Parlors, Inc. v. Mayor & City Council,

284 Md. 490 (1979) vttt 23,31, 34
Maynard v. Hill, 125 U.S. 190 (1888).......c.coeeeeeereeeeeeeeeee et eeeee e et eeeeenasns 34
McLaughlin v. Florida, 379 U.S. 184 (1964) ... eeeeeeeeeve s 19, 20
McManus v. Summers, 290 Md. 408 (1981).....oo..o oo 9
Meyer v. Nebraska, 262 U.S. 390 (1923)......cooeeeeeeieeeeeeerseeeeeeeeeseeee e 34
Miguel v. Guess, 51 P.3d 89 (Wash. Ct. App. 2002),

rev. denied, 64 P.3d 650 (Wash. 2003)......ccovveveeeeeeeeeeeeeeeeeeeee e 44
Miller v. Bay City Prop. Owners Ass'n, Inc., 393 Md. 620 (2006)..........cccou........ 16
Murphy v. Edmonds, 325 Md. 342 (1992) ......cooovoeereeieeeeeeeeeeeeeeeee e, 17,42



Nabozny v. Podlesny, 92 F.3d 446 {7th Cir. 1996) ........cccooverveivnrcirirceeeeee, 25,44

Norris v. Mayor & City Council, 172 Md. 667 (1937) .ceceeeveercernnnn. 24,25, 29, 30
North Carolina State Bd. of Educ. v. Swann, 402 U.S, 43 (1971)....ccevvvverecenee. 20
O'Connor v. Donaldson, 422 U.S. 563 (1975) cevcmerececreeceereee et s e s 36
Oregon ex rel. Gladden v. Lonergan, 269 P.2d 492 (Or. 1954) ....covveeceeceerenenn. 29
Pace v. Alabama, 106 U.S. 583 (1883) ..ccceieererrccriesvcee st 19
Palmore v. Sidoti, 466 U.S. 429 (1984) ...cc..rvvererrrreerene. e 67,70
Peppin v. Woodside Delicatessen, 67 Md. App. 39 (1986)1 ................................... 52
Perez v. Lippold, 198 P.2d 17 (Cal. 1948) ...c.c.coveevreercreeeeireseene, 20, 39, 52, 69
Pittsburgh Press Co. v. Pittsburgh Comm'n on Human Relations, 287 A.2d 161

(Pa. Commw. Ct. 1972), aff’d on other grounds, 413 U.S. 376 (1973) ............. 21
Planned Parenthood of S.E. Pa. v. Casey, 505 U.S. 833 (1992) ...ccovveevrerecernennn, 32
Plyler v. Doe, 457 U.S. 202 (1982) ...cueucuirereeeererivee et tse e et st eeee e eseeeenennrans 60
Prince George's County v. Local Gov't Ins. Trust,

3BE M. 162 (2005) ...onorenrererecrrectreetcrrssee et se s smsse e st s e seesesees e s e een 16
Prince George's County Health Dep't v. Briscoe,

79 Md. APP. 325 (1989) ..ot ceetensesvseis b sres s sessas et en st 34
Quinn v. Nassau County Police Dep't,

533 F. Supp. 2d 347 (ED.N.Y. 1999) ..ottt e e 44
Ragin v. Porter Hayden Co., 133 Md. App. 116,

cert. denied, 361 Md. 232 (2000)........c..ccoerreeermrerrereee e 16, 17
Rand v. Rand, 280 Md. 508 (1977) e.oveeeeoeceeeee et 14,17, 25,43
Reed v. Reed, 404 U.S. 71 (197 1) ittt se st 54
Rhode Island v. Cianci, 591 A.2d 1193 R.1 1991) .ecvevieeeieeeeeieeeeeeeeeeen 29

X1



Richenberg v. Perry, 97 F.3d 256 (7th Cir. 1996).....ccccceuiviveeecrieeieecese e, 51

Roberts v. United States Jaycees, 468 U.S. 609 (1984)........cocoeeervvcveieceenrereeen 33
Roe v. Wade, 410 U.S. 113 (1973).ucieeciieircieeetirete et sronons 33,37
Romer v. Evans, 517 U.S. 620 (1996).......cccoveeeeevmrireeeeeeeeeeeee e passim
Saenz v. Roe, 526 U.S. 489 (1999) ...coirviireerietcorereesesteese et eeeene e ersvena o 60
Samuels v. Tshechtelin, 135 Md. App. 483 (2000)..........ccccivovemereeeeeeeeree s, 31
San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1 7K ) N 50
Schochet v. State, 75 Md. App. 314 (1988), |

rev'd, 320 Md. 714 (1990) «..ucoeureeceee ettt ene e 33,73,74
Schroeder v. Broadfoot, 142 Md. App. 569 (2002)........c.oeuvveeereereeeeeeereesres s 68
Shapiro v. Thompson, 394 U.S. 618 (1969).........ccouveeieeeeeceeeeeereeereeereeseseesesaenn 74
Shelley v. Kraemer, 334 U.S. 1 (1948) ..cuoueveeceeeeeeeceee e 19,20
Simat Corp. v. Arizona Health Care Cost Containment Sys.,

56 P.3A 28 (ATiz. 2002) ....ooveiiriiririeecete e eees et ses e eee e eee e 72
Skinner v. Oklahoma, 316 U.S. 535 (1942) .....ov oo oeeeeeeeeee oo 34
Stanley v. Illinois, 405 U.S. 645 {1972) ... 33,36
State v. Buming Tree Club, Inc., 315 Md. 254,

cert. denied, 493 U.S. 816 (1989) .....cecmrereeeeree e eees e, 17,20, 26
Steffan v. Perry, 41 F.3d 677 (D.C. Cir. 1994) ..o, 50, 51
Stemler v. City of Florence, 126 F.3d 856 (6th Cir. 1997) ...ooevveooeeeeeoroees) 44
Stone v. Gulf Am. Fire & Cas. Co., 554 So. 2d 346 (Ala. 1989)......ocoeoveeervennn., 36
Suessman v. Lamone, 383 Md. 697 (2004) ..........occeeeverreeeeeeeeseeeeeoeooeeo 39
Tanner v. Oregon Health Scis. Univ., 971 P.2d 435 (Or. Ct. App. 1998).............. 49

Xii



Tennessee v. Bell, 66 Tenn. 9, 1872 WL 4237 (1872)..c.ecouveeeeeeeieereeieeessveen e 39

Thomasson v. Percy, 80 F.3d 915 (4th Cir, 1996) ...ccvveeeeeeeeeeereescere e 50
Trimble v. Gordon, 430 U.S. 762 (1977) .cccovmrirrencrrinisreinnereeeeesseesiesese s sssssesanas 60
Turner v. Safley, 482 U.S. 78 (1987) .ot passim
Tyler v. State, 330 Md. 261 (1993) ...coueueireeereeerei e ee et e eee e e 17,23
United States Dep't of Agric. v. Moreno, 413 U.S. 528 (1973) .cccuvrvvernenecn. 66, 71
Veney v. Wyche, 293 F.3d 726 (4th Cir. 2002) «.....coeeeeceeeereererecersrereseseererseesennn 51
Verzi v. Baltimore County, 333 Md. 411 (1994)................ ........................... passim
Washington v. Glucksberg, 521 U.S. 702 (1997)..c.c.covcvmnreieeoeeeereeeeene 34, 35,39
Watkins v. United States Army, 875 F.2d 699 (9th Cir. 1989)......cocvcvrverveeeennnn. 50
Weaver v. Nebo Sch. Dist., 29 F. Supp. 2d 1279 (D. Utah 1998) ......coveevereennn.n. 44
Wheeler v. State, 281 Md. 593 (1977) coucuveeeiieeeeieeese et seereeees e s 55
Williams v. Glendening, No. 9803603 1/CL-1059,

1998 WL 965992 (Md. Cir. Ct. Oct. 15, 1998) .....cucocvreeriicreececeeeere e 53
Wilson v. Ake, 354 F. Supp. 2d 1298 (M.D. Fla. 2005) .....ccoouvvvvvrreneeerreeecereren. 51
Wolinski v. Browneller, 115 Md. App. 285 (1997) «..cooevvecvrveeieeeeeeeenn 31,33,34
Woodward v. United States, 871 F.2d 1068 (Fed. Cir. 1989).......cccceeeerireemnrrnenee, 51
Zablocki v. Redhail, 434 U.S. 374 (1978)...uveiveeoeoeeeieeeeeeee oot passim

Constitutional Provisions

Md. Const. Decl. RS, @rt T ..c.ouviviioeciiieceeee oo e e e e srese e 42
Md. Const. Decl. RIS, @rt. 8 ........ooiiieiimeceeeeeeee e ee e eee e e 73
Md. Const. Decl. Rts. art. 24 ..........coooviieieeeceeeeeeeeeee e passim

Xiii



Md. Const. DECL RES. @IT. 36 ..cvuivecriirerivertrreeereeriersiressenserserssssessessesssssssesssssssssses 15

Md. Const. Decl. Rts. art. 46 .......cc.coeeivveiriiriieee et passim
Md. Const. art. IIL § 43 ..ottt ses s 42
Md. Const. art. IV, § 38....ooriientcrce ettt v sres st e 43

Statutory Provisions

Md. Code Ann., Est. & Trusts § 1-206(D) .......ccoveeereecenereeierreieesicice oo 63
Md. Code Ann., Est. & Trusts § 3-102 ...................................... 4
Md. Code Ann., Fam. Law tit. 21..ceoveveeeeeeeeeeeeeeeeeeeererne e e 63
Md. Code Ann., Fam. Law § 2-201...cc.coeeevrerireniieee e s passim
Md. Code Ann., Fam. Law § 2-202.......ccc.coiureeeririresiseeeeee e esse e es e eeee e 70
Md. Code Ann., Fam. Law § 2-301(D).....cocceruimeereeeieeereeoreeereee e 71
Md. Code Ann., Fam. Law § 2-406(a)(2)....ccevevrerveriiiierecnereeeesieeeeeseerercsnsesenons 13
Md. Code Ann., Fam. Law § 4-501(1)(1) ovevuerierirviresereiseeeeemiee e ene e 9
Md. Code Ann., Fam. Law. § 5-1027(C)(1).cvcveereeceerrrieeeeececeesiseesceeereeesveves s 8
Md. Code Ann., Fam. Law § 5-308(b)(1) ..ecevmrerererereiniiereese e et et e 63
Md. Code Ann., Fam. Law. § 5-315(8) ....oovmveeeeceeeeeeeeeeccee e e ses s 8
Md. Code Ann., Fam. Law §§ 7-101 10 7-107 ...covovveeeeereeieeeeeeeeeeeeee et 8
Md. Code Ann., Health-Gen. §§ 5-601, €t S€Q. vevvverivrververeeee e, 5
Md. Code Ann., Health-Gen. § 5-605(2)(2)(11) ..vveerercrermeiomrereererereseeeeeeeeeseeeee s 5
Md. Code Ann. Health-Gen. § 19-344(0)......coovveieeiieeiesiereenreee oo 5,6
Md. Code Ann., Health Occ. § 7-4100C)(1)..mvmuereeiierreeeeeeerreseeeeeeeeeeeeeeeeseeeeeeen. 4
Md. Code Ann., State Pers. & Pens. § 10-404(A)2) ..voveeeerccoeriieneeeieieeeeeeeeeeeee 6

Xiv



Md. Code Ann., State Pers. & Pens. § 21-406(D)2)(11) .-oeovoovevieeeeeeeer e, 7

Mad. Code Ann,, Tax-Gen. § 7-203(b)(2)(H1) voovoveooeeee e, 4
Md. Code Ann., Tax-Gen. § 10-807(a) ............cccoooeiee e, 9
Md. Code Ann. art. 27, § 398 ..ot 12
LU S 8 7 e e 9
A2US.C 813062, 72
Ariz. Rev. Stat. § 25-10T oo 70
Ark. Code ANn. § F-11-T00 ......ocoeoieieeeeeeeee e e e e ee e ee e 70
Del. Code Ann. tit. 13 ..., 70
Idaho Code Ann. § 32-200 ...........ocooovieeeeee e 70
750 T Comp. Stat. 5/212 ...c.ovvmoeeieereieceeeeeecs ettt 70
Ind. Code Ann. § 31-11=-1-2 Lo e 70
Towa €ode § 595.19 .. . e 70
Kan. Stat. Ann. § 23-T102 ... i et 70
Ky. Rev. Stat. Ann. § 402.010 ... oo, 70
La. Crv. Code Annart. 90..........c..oooiieiiiiiiee e e 70
Me. Rev. Stat. Ann. tit, 19, e, 70
Mich. Comp. Laws § 551.4 ... e 70
Minn. Stat. § 517.03 .o e, 70
Mo. Rev. Stat. § 451,020, ... e, 70
Mont. Code Ann. § 40-1-401 ... e 70
Neb. Rev. Stat. § 42-103 ... e, 70



Nev. Rev. Stat, § 122.020.....c.ciiiiiiie ettt st ee e eeeress s eresssssanessenannes 70

NH. Rev. Stat. AN, § 457:2 ettt s e eeneenas e et veesaes s e sesanamens 70
N.D. Cent. Code § 14-03-03.....cc.oiireniiirrrcecrcseer e sesee st sres s sesmeeeens 70
Ohio Rev. Code Ann. § 310T.01 ...t asae e s 70
OKla. Stat. ADN. tit. 43 ... e et sr s e sasees 70
Or. Rev. Stat. § 106.020 ..ot vcovse st seeeseeseesessesseenensrsssrsesnsen 70
Pa. Cons. Stat. § 1304......cccevmomrsorsr oo s, S, 70
S.D. Codified LaWs § 25-1-6....couermeeeeeeeeeeeee et s st st seeeee s nen e 70
Utah Code AN, § 30-1-1 oottt s s s 70
Wash. Rev. Code § 26.04.020 .........o.ovooeeeeeeeeeeeeeeeeeeeeeeeeee e e e 70
W.Va., Code § 48-2-302......omeeeeee ettt ettt ee s 71
Wis. Stat. Ann. § 765.03.......comreeeeee ettt e seese e s 71
Wyo. Stat. ANn. § 20-2-10T ...t ve oo e st s asesvese e e eeen e, 71

Regulatory Provisions

Md. Regs. Code tit. 7, § 05.03.09(A)(2) e mceeeeereeeeeeeeece e eeeees s s et 65

Md. Regs. Code tit. 7, § 05.03.15(CH2).uevrereeeeeeeererireeeeeeeeseseeiee e essaneneeaan 65

Md. Regs. Code tit. 17, § 04.13.03(11)(2) ...eveveeeeereeecceeeceeseetecseeeeeseersnes e, 6
Other Authorities

RUIE 8-131(2) oottt ee e eae s e 16

Maryland Gen. Assemb., Operating Budget Analysis Document
(ZO0T) ettt ettt et et 46

378 1935 Cumulative Supplement to the Annotated Code of the Pub.
GENL LAWS oottt e s 3

Xvi



141 General Pub. Statutory Law & Pub. Local Law......ccc.ooveeeveinerirnevenenenn. 11,12

I Proceedings & Acts of the Gen. Assemb. Jan. 1637/8-Sept. 1664 ............... 10, 11
7 Proceedings & Acts of the Gen. Assemb. Oct. 1678-Nov. 1683 ............couee..... 11
24 Proceedings & Acts of the Gen. ASSEMD. .....c.oocevveeiveeeiccieceeecee e 12
33 Proceedings & Acts of the Gen. Assemb, 1717-Apr. 1720....ccceverceiiiiiine. 12
594 Session Laws 1842 .........ccovrmiiiiinicieeeece et e rerren e e rreerarens 13-14
Clerks of Court — Marriage Licenses Not to Be Issued to Members

of the Same Sex, 57 Md. Op. Att'y Gen. 71 (1972) cccoovvvcvreeereenne. 52,59
Maryland Comm’n on Human Relations, Annual Report (2002)........cc.coovmneee.... 46
Maryland Comm’n on Human Relations, Annual Report (2001)............oceunnee..... 46
Maryland Comm’n on Human Relations, Annual Report (2000)..............cccoen.... 47
Maryland Comm’n on Human Relations, Press Release (2001)......ovvrveeeeevvevenee. 46
Special Comm’n to Study Sexual Orientation Discrimination in Md.,

Interim Report Transmittal Memorandum (2000)..........cccovevvvverereeeennen, 47
FBI, Hate Crime Statistics (2002) .......oouoveivieerire v eerieeeeeeeeeeeee e veeeeseveeste oo 46

HHS, The Surgeon General’s Call to Action to Promote Sexual
Health and Responsible Sexual Behavior (2001)........ccocoovovvvevennn. 46, 48

Letter from Dayna K. Shah, Associate Gen. Couns., United States
Gen. Acct. Off,, to Bill Frist, Senate Majority Leader, United
States Cong. (Jan, 23, 2004) ..ot 9

American Psychiatric Ass’n, Fact Sheet: Gay, Lesbian and Bisexual
ISSUES (2000).....0iierieeee sttt sttt ee s 47,48

John Boswell, Christianity, Social Tolerance and Homosexuality:

Gay People in Western Europe from the Beginning of the
Christian Era to the Fourteenth Century (1980).........cc.ooveveeeieeeernn, 48

xvil



Barbara A. Brown, et al., The Equal Rights Amendment: A
Constitutional Basis for Equal Rights for Women, 80 Yale

LI 871 {I1971) oottt et eesees s s enas e 27,28
Patricia A. Cain, Litigating for Lesbian and Gay Rights: A Legal

History, 79 Va. L. ReV. 1551 (1993) ...t seeneeseseesns 45
John D’Emilic & Estelle B. Freedman, Intimate Matters: A History

of Sexuality in America (1988)........ccceeveieeereceeerreireeeee e, 11
Equality Md., Marriage Inequality in the State of Maryland (2006) ....................... 4
Lawrence Friedman, A History of American Law (1973) .................................... 37
Peter Irons & Stephanie Guitton, May It Please the Court (1993)......oeeerveerreeens 39

Carole Jenny, et al., Are Children at Risk of Sexual Abuse by
Homosexuals?, 94 Pediatrics 44 (1994) ......covoeeereeeeveeeeecee e e, 43

Kaiser Family Found., Inside-OUT: A Report on the Experiences of
Lesbians, Gays and Bisexuals in America and the Public’s
Views on Issues and Policies Related to Sexual Orientation
(2001) crre ettt ettt eeee e 45, 49

Hrishi Karthikeyan & Gabriel J. Chin, Preserving Racial Identity:
Population Patterns and the Application of Anti-
Miscegenation Statutes to Asian Americans, 1910-1950, 9
ASIAN LJo 1 (2002) oot e e en s e 71

Legal Information Institute, Cornell University Law School,
Marriage Laws of the Fifly States, District of Columbia and
PUCTIO RICO ..ottt e 71

Lisa Newell, America’s Homeless Mentally I11: Falling Through the
Cracks, 15 New Eng. J. on Crim. & Civ. Confinement 277
(LB ettt er et ettt e 36

Tracey Rich, Sexual Orientation Discrimination in the Wake of
Bowers v. Hardwick, 22 Ga. L. Rev. 773 (1988).....ccovreeeeeeeeeeann, 45, 47

Keith E. Sealing, Blood Will Tell: Scientific Racism and the Legal
Prohibitions Against Miscegenation, 5 Mich. J. Race & L.
559 (2000) .ottt e s e et 12



Richard G. Singer, Recent Criminal Law Decisions in the United

States Supreme Court, 3 Buff. Crim. L. Rev. 701 (2000).........cccoovremennec. 72
Peter Wallenstein, Tell the Court I Love My Wife: Race, Marriage,

and Law — An American History (2002).........ccccoovivierieeeiniieerceeeee e 37
Lawrence v. Texas, No. 09-102, 2003 WL 470184 (Feb. 17, 2003).......cccooco........ 53

Xix



STATEMENT OF THE CASE

This case presents for decision whether the exclusion of same-sex couples from
marriage under Md. Code Ann., Fam. Law § 2-201 (“§ 2-201”) violates Article 46 or 24
of the Declaration of Rights. Plaintiffs-Appellees (“Plaintiffs”) are nine lesbian or gay
couples and one gay individual. Each seeks the opportunity to marry a same-sex partner.
Defendants-Appellants (“the State™) are circuit court clerks. Their duties include the
1ssuance of marriage licenses.

On July 7, 2004, Plaintiffs filed their complaint in the Circuit Court for Baltimore
City. Seeking declaratory and injunctive relief, they claim that the exclusion of same-sex
couples from marriage classifies based on sex without coﬁétimtionally sufficient
justification in violation of Article 46, burdens the exercise of the fundamental right to
marry without constitutionally sufficient justification in violation of Article 24, and
classifies based on sexual orientation without constitutionally sufficient justification in
violation of Article 24. (E. 69-76.)

On January 20, 2006, following briefing and argument on the parties’ cross-
motions for summary judgment, the Circuit Court issued an opinion in which it held that
the exclusion of same-sex couples from marriage classifies based on sex without
constitutionally sufficient justification in violation of Article 46. (E. 640-59 (Murdock,
J.).} Accordingly, the Circuit Court granted Plaintiffs’ motion for summary judgment,
denied the State’s motion for summary judgment, and entered judgment for Plaintiffs and
against the State on all counts. (E. 660-61.) The Circuit Court stayed enforcement of its
ruling pending the resolution of this appeal. Id.

On July 26, 2006, following the timely filing of the State’s notice of appeal, this
Court issued a writ of certiorari.

QUESTIONS PRESENTED

1. Under Article 46, is the exclusion of same-sex couples from marriage under
§ 2-201 subject to strict scrutiny because it classifies based on sex, and, if so, is it
narrowly tailored to further a compelling governmental interest?

2. Under Article 24, is the exclusion of same-sex couples from marriage under



§ 2-201 subject to strict scrutiny because it significantly or disparately burdens the
exercise of the fundamental right to marry, and, if so, is it narrowly tailored to further a
compelling governmental interest?

3. Under Article 24, is the exclusion of same-sex couples from marriage under
§ 2-201 subject to strict scrutiny because it classifies based on sexual orientation, and, if
80, 1s it narrowly tailored to further a compelling governmental interest?

4. Under Article 24, does the exclusion of same-sex couples from marriage
under § 2-201 rationally further a legitimate governmental interest?

STATEMENT OF FACTS

L Plaintiffs have formed loving and committed réiationships with same-sex

partners, and are raising children

Plaintiffs, each of whom is lesbian or gay, have same-sex partners whom they love
and seek to marry. (E. 205, 214, 225, 229, 238, 247, 251, 2535, 259; see also E. 241, 245)

Their relationships have endured for years, even decades, and have reflected their day-to-

day emotional, spiritual, and financial interdependence.'

' (E. 248 (Charles Blackburn and Glen Dehn met in a social setting and committed
to a lifelong relationship in 1978), 205 (Gitanjali (Gita) Deane and Lisa Polyak met as
college classmates, and committed to a lifelong relationship in 1981), 229 (Jodi Kelber-
Kaye and Stacey Kargman-Kaye met in an airport and committed to a lifelong
relationship in 1993), 215 (Alvin Williams and Nigel Simon met in a discussion group
for African-American gay men and committed to a lifelong relationship in 1997; they
cclebrated their relationship with a religious ceremony in 2000), 251-52 (Steven (Steve)
Palmer and Ryan Killough met in the workplace, and committed to a lifelong relationship
in 1998), 255 (Patrick Wojahn and David (Dave) Kolesar met in a coffee shop and
committed to a lifelong relationship in 2001; they celebrated their relationship with a
religious ceremony in 2005), 259-60 (Mikkole (Mikki)} Mozelle and Phelicia (Lisa)
Kebreau met through a mutual friend, and committed to a lifelong relationship in 2002;
they celebrated their relationship with a commitment ceremony in 2003), 239 (Donna
Myers and Maria Barquerc met playing roller hockey, and committed to a lifelong
relationship in 2002), 225 (Takia Foskey and Joanne (Jo) Rabb met while Takia and her
children were boarding the bus that Jo was driving and committed to a lifelong
relationship in 2003; they celebrated their relationship with a commitment ceremony in
2004); see alsg E. 242, 245 (John Lestitian, the surviving partner of a thirteen-year same-
sex relationship, has formed a new same-sex relationship).)



Many Plaintiffs are raising children. Some are raising children who were brought
into their families through donor insemination.” Some are raising children who were
brought into their family through adoption.’ And some are raising children from previous
relationships.* Some Plaintiffs intend to raise children in the future.’

IL.  Plaintiffs may not marry solely because they seek to marry same-sex partners

Plaintiffs may not marry solely because they seek to marry same-sex partners.
Each partner is unrelated to the other by blood or marriage; neither partner is married to
another person; each partner is over the age of 17; and each partner consents to marry the
other, and has the capacity to do so. (E. 205, 214, 225, 2'29, 238,247, 251, 255, 259.)
Each couple properly tendered to a circuit court clerk all ..o’f the paperwork and fees
necessary to obtain a marriage license. (Id.) In each instance, the circuit court clerk
refused to issue a marriage license solely because the couple is a same-sex couple. (Id.)
II.  Plaintiffs and their children suffer significant injury because Plaintiffs may

not marry their same-sex partners

A.  Plaintiffs and their children are denied important protections that are
afforded to married couples and their children under state law

Because Plaintiffs may not marry, they and their children are denied hundreds of

? (E. 206 (Gita Deane and Lisa Polyak are raising two daughters, both of whom
were brought into their family through donor insemination), 229-30 (Jodi Kelber-Kaye
and Stacey Kargman-Kaye are raising two sons, both of whom were brought into their
family through donor insemination), 260 (Mikki Mozelle and Lisa Kebreau are raising
two sons and one daughter, two of whom were brought into their family through donor
insemination).)

* (E. 215 (Alvin Williams and Nigel Simon are raising a daughter and two sons,
including a pair of biological siblings, all of whom were brought into their family out of
foster care through adoption).)

“(E. 259 (Mikki Mozelle and Lisa Kebreau are raising Lisa’s son from a previous
relationship, who considers both Lisa and Mikki to be his parents), 225 (Takia Foskey
and Jo Rabb are raising Takia’s daughter and son from previous relationships, both of
whom consider both Takia and Jo to be their parents).)

> (E. 227 (Takia Foskey and Jo Rabb intend to bring another child into their family
through donor insemination), 239 (Donna Myers and Maria Barquero intend to bring a
child into their family).)



important statutory, regulatory, common law, and other legal protections that are afforded
to married couples and their children under state law. See Equality Md., Marriage
Inequality in the State of Maryland (2006) (www.equalitymaryland.org/marriage/

marriage inequality in_maryland.pdf) (identifying over 425 statutory protections that are
afforded to married couples and their children under state law); see also Br. of Amici
American Acad. of Matrimonial Laws., et al. (“AAML Br.”}; Br. of Amici American
Psychol. Ass’n, et al. (“APA Br.”).
1. Plaintiffs and their children are denied important protections
associated with the death a partner

Marriage protects a spouse when his or her partner dies in ways that are not
available to a same-sex partner in the same circumstance. For example, same-sex
partners may not avail themselves of the spousal priority in intestate succession, Md.
Code Ann., Est. & Trusts § 3-102, the spousal priority in authority to dispose of a body,
Md. Code Ann., Health Occ. § 7-410(c)(1), or the spousal exemption from inheritance
tax, Md. Code Ann., Tax-Gen. § 7-203(b)(2)(iii).

Before his death in July of 2003, John Lestitian’s deceased partner sought to leave
John his estate and to authorize John to dispose of his body. (E. 242-43.) After his death,
however, his will was deemed invalid on account of a technical deficiency. (E. 242.) As
a result, John had to give up his own house. (E. 243.) Moreover, he had to negotiate
with his deceased partner’s surviving family over the disposition of the body. (Id.) In
addition, he had to pay state taxes on half of the balances of the joint bank accounts that
he had shared with his deceased partner. (Id.)

Such disparities — whether those involving the authority to dispose of a body or
those involving the payment of state taxes on an inheritance — are of particular and
increasing concern to Charles Blackburn, age 73, and Glen Dehn, age 68. (E. 248.)

Because Plaintiffs do not enjoy the safeguards that married couples enjoy, they
have had to incur the expense of attempting to protect their rights through wills and other
legal instruments, none of which affords the same measure of security that the default

protections enjoyed by spouses do. (E. 215-16, 248, 256.)



2. Plaintiffs and their children are denied important protections
associated with the illness of a partner

Marriage also protects a spouse when his or her partner is ill in ways that are not
available to a same-sex partner in the same circumstance. For example, same-sex
partners may not avail themselves of the spousal priority in authority to make health care
decisions, Md. Code Ann., Health-Gen. § 5-605(a)(2)(ii),’ or the spousal entitlement to
share a room in a health care facility, Md. Code Ann. Health-Gen. § 19-344(h).

In September of 2003, Jo Rabb was rushed to a local hospital for emergency
gallbladder surgery. (E. 226.) Takia Foskey sought to pérticipate in discussions with
hospital staff about Jo’s medical care, and simply to be by.'IJo’s side. (E.226-27.)
Hospital staff, however, instructed Takia to sit in the waiting room because, according to
hospital staff, she was not a member of Jo’s family. (E.227.) Hospital staff refused to
inform Takia of the medical procedures that they were performing on Jo, or even to tell
Takia whether Jo would be okay. (Id.) This caused great anxiety for Takia, especially
because she knew that Jo was heavily medicated and therefore unable to make informed
decisions for herself. (Id.)

In January of 2001, Stacey Kargman-Kaye was unexpectedly admitted to a local
hospital for ten days. (E. 230.) As Stacey was returning from surgery, a nurse pushed
Jodi Kelber-Kaye out of the room despite Jodi’s repeated protests that Stacey was Jodi’s
partner and would want Jodi to be there to comfort her in her time of need. (Id.)

In May of 2003, Jodi gave birth prematurely at a state hospital. (Id,) While Jodi
was in post-delivery recovery, the child was whisked away to a special nursery for
premature infants. (Id.) Stacey, a naturopathic doctor, followed to advocate on his
behalf. (Id.) A nurse attempted to exclude her from discussions about his care,

repeatedly and hostilely asking, “Just who are you?” and failing to understand that she

® The modifications to Md. Code Ann., Health-Gen. §§ 5-601, et seq., that were
enacted in 2006 do not change the fact that, in the absence a valid advance directive, a
spouse is protected under Md. Code Ann., Health-Gen. § 5-605(a)(2)(ii), but a same-sex
partner is not.



was his parent, (Id.) The nurse stood down only when Jodi was compelled to join them
in order to confirm what Stacey had said. (Id.)

In May of 2003, Ryan Killough was admitted to the emergency room of a local
hospital where an electrocardiogram revealed an abnormality. (E. 252.) Steve Palmer
sought to see Ryan so that Steve could comfort Ryan in his time of need. (Id.) The
emergency room physician, however, told Steve that he could not see Ryan because he
was not “family.” (Id.) This caused great anxiety for Steve. (Id.) Ultimately, a nurse
whom Steve happened to know interceded on his behalf. (Id.)

Such disparities — whether those involving the enti:tlement to share a room with a
partner in a nursing home or those involving the authorityfto make health care decisions
on behalf of a partner — are of particular and increasing concern to Charles Blackburn and
Glen Dehn. (E. 248.)

Because Plaintiffs do not enjoy the safeguards that married couples enjoy, they
have had to incur the expense of attempting to protect their rights through health care
proxies and other legal instruments, none of which affords the same measure of security
that the default protections enjoyed by spouses do. (E. 215-16, 230, 248.)

3 Plaintiffs and their children are denied important protections
associated with public employment

Benefits available to spouses through public employment are not available to
same-sex partners. For example, same-sex partners may not avail themselves of the
spousal eligibility for health benefits, Md. Regs. Code tit. 17, § 04.13.03(11)(a), or the
spousal eligibility for death benefits, Md. Code Ann., State Pers. & Pens. § 10-404(d)(2).

Jo Rabb is a Maryland Transit Administration bus driver. (E. 225.) For a period
of ten months, Takia Foskey and her children did not have health insurance, which
caused great anxiety for Takia and Jo. (E. 226.) As a same-sex partner, Takia is
ineligible to enroll in Jo’s state employer-sponsored health plan. (Id.) Because Takia and
Jo are not married, Takia’s children are also ineligible to enroll in Jo’s state employer-
sponsored health plan. (Id.) Until July of 2004, Takia and her children were ineligible to

enroll in Takia’s employer-sponsored health plan because, until then, Takia worked only



part-time. (Id.) Until September of 2003, Takia and her children qualified for Medicaid
coverage. (Id.) Thereafter, however, they no longer qualified for Medicaid coverage on
account of an increase in Takia’s income level. (Id.) At the same time, Takia and Jo
earned too little to afford private health insurance for Takia and her children. (Id.) Takia
suffers from adenomyosis, a medical condition involving the reproductive system and, in
August of 2003, underwent surgery related to that condition. (Id.) Medicaid covered the
cost of the surgery itself, but, soon after the surgery, she lost her Medicaid coverage.

(Id.) While Takia was uninsured, Takia and Jo incurred out-of-pocket post-surgical
medical expenses, and Takia had to forego follow-up medical care. (Id,) Takia’s son
suffers from asthma. (Id.) While he was uninsured, Takljéll and Jo incurred out-of-pocket
medical expenses related to his medical condition. (Id.) Although Takia and her children
are now enrolled in Takia’s employer-sponsored health plan, their health benefits are
costlier than and inferior to the health benefits that they would enjoy if they were enrolled
in Jo’s state employer-sponsored health plan. (Id.)

Ryan Killough is the public relations coordinator and a paramedic for the City of
Cambridge’s Emergency Medical Services. (E. 251.) In the summer of 2000, Steve
Palmer enrolled in nursing school. (E. 252.) In doing so, he left full-time employment
and, as a result, lost his health benefits. (Id.) As a same-sex partner, Steve is ineligible to
enroll in Ryan’s public employer-sponsored health plan. (Id.) Throughout the course of
Steve’s studies, Steve and Ryan had to pay for expensive private health insurance to
ensure that Steve’s health needs were covered. (Id.)

Takia and Jo and their children live with the possibility of a vehicular accident
while Jo is performing her duties as a bus driver. (E. 227.) If Jo were killed in such an
accident, the death benefits that are available to stabilize the surviving families of
Maryland Transit Administration employees who are killed on the job would not be
available to Takia and her children because Takia and Jo are not married. (Id.)

Lisa Kebreau is a teacher within the Prince George’s County public school system.
(E. 259.) As a same-sex partner, Mikki Mozelle does not enjoy automatic recognition by

Lisa’s public employer-sponsored pension plan. (E. 261); see also Md. Code Ann., State




Pers. & Pens. § 21-406(b)(2)(ii) (where a state retiree fails to designate a beneficiary,
payment is to be made to his or her estate).
4. Plaintiffs and their children are denied important protections
associated with family relationships

Maryland courts routinely grant second-parent adoptions to same-sex partners.
(See E. 351-55 (Letter from Kathryn M. Rowe, Assistant Att’y Gen., Office of the Att’y
Gen., Sharon Grosfeld, Delegate, Maryland Gen. Assemb. (June 9, 2000)); see also E.
206 (second parent adoptions by Gita Deane and Lisa Polyak), 215 (second parent
adoption by Alvin Williams), 229, 231 (second parent ad@pﬁons by Stacey Kargman-
Kaye), 260 (second parent adoption by Mikki Mozelle).) : Even 50, where one partner
gives birth to a child, the other partner may not secure a second-parent adoption until
after a period of delay. (See E. 260.) Similarly, where one partner adopts a child, the
other partner may not secure a second-parent adoption until after a period of delay. (See
E. 215.) Either way, the delay in the establishment of legal relationships between the
child and both of his or her parents is a source of concern for same-sex couples, given
that the second parent would have no authority to act on behalf of the child if the first
parent were to die or become incapacitated during the period of delay. (See E. 215, 260.)

In contrast, there is no delay in the establishment of legal relationships between a
child and both of his or her parents where the child is born into a marriage. Md. Code
Ann., Fam. Law. § 5-1027(c)(1) (spousal presumption of parenthood). Similarly, there is
no delay in the establishment of legal relationships between a child and both of his or her
parents where the child is adopted into a marriage. Md. Code Ann., Fam. Law. § 5-
315(a) (spousal entitlement to joint adoption).

Moreover, although same-sex couples can enter into contractual agreements
governing division of property should their relationships terminate, they, unlike married
couples, do not enjoy the safeguard of divorce where their contractual agreements are
deemed invalid or where they fail to enter into contractual agreements. See Md. Code
Ann., Fam. Law §§ 7-101 to 7-107 (divorce provisions).

Furthermore, same-sex partners enjoy less protection from domestic violence than



marital partners. See Md. Code Ann., Fam. Law § 4-501(1)(1) (affording protection from
a current or former spouse regardless of whether he or she is or was a cohabitant or is a
co-parent).
5. Plaintiffs and their children are denied important protections
associated with economic security

Plaintiffs and their children are also denied important protections associated with
economic security. (See E. 322-50 (declaration of M. V. Lee Badgett, Ph.D.) (“Badgett
Declaration™).) For example, Plaintiffs do not enjoy the greater security that comes with

joint ownership through a tenancy by the entirety. (E. 231, 256); see also, e.g., McManus

v. Summers, 290 Md. 408, 412 (1981) (tenancy by the entirety is reserved to spouses).
Plaintiffs also do not enjoy state tax equity. (E. 248); see also, e.g., Md. Code Ann., Tax-
Gen. § 10-807(a) (spousal entitlement to joint return).
B.  Plaintiffs and their children are more likely to be denied important
protections under federal law
By its own count, the federal government affords 1,138 benefits to married
couples and their children. Letter from Dayna K. Shah, Associate Gen. Couns., United
States Gen, Acct. Off., to Bill Frist, Senate Majority Leader, United States Cong. (Jan,
23, 2004) (www.gao.gov/new.items/d04353r.pdf). Although married same-sex couples
and their children do not enjoy these benefits at this time on account of 1 U.S.C. § 7,
Plaintiffs and their children would be positioned to enjoy these benefits upon repeal or
invalidation of the statute if Plaintiffs were married to their same-sex partners.
C.  Plaintiffs and their children are more likely to be denied social
recognition as family units
Plaintiffs also seck the intangible protections of marriage for themselves and
especially for their children. As Mikki Mozelle stated:

With our elder son starting high school, our younger son starting life, and
another child on the way, Lisa and I seek to protect our children from harm
and to ensure their happiness. We want our children to know a stable
family and home. Marriage would contribute significantly to such stability.
We want our children to feel proud of who they are and where they come



from. Marriage would contribute significantly to such a sense of dignity.

We are fearful that our exclusion from marriage serves to stigmatize our

children.
(E. 260-61.) All other Plaintiffs share this concern.” See also AAML Br.; APA Br.
1V. Historical exclusions, restrictions, and inequalities within the institution of

marriage have been eliminated

Although marriage was historically conditioned on race-, class-, religion-, and sex-
based considerations, all such exclusions, restrictions, and inequalitics have been
eliminated. (See E. 291-321 (declaration of Nancy F. Cott, Ph.D. (“Cott Declaration™)));
see also Br. of Amici Organization of Am. Historians, et al. (“History Br.”).

A.  Historical exclusions and restrictions based on race and class have been

eliminated

In 1664, Maryland, then a colony, enacted a law prohibiting marriages between

“freeborn[] English women” and “Negro Sla[v]es.” 1 Proceedings & Acts of the Gen.

7 (E. 207 (“The legal sanction of our relationship through the institution of civil
marriage would greatly diminish the stigma that our daughters will otherwise bear,
simply because their parents are a same-sex couple.”); 216 (“We want our family to have
the sense of security that comes with the knowledge that our relationship is recognized by
owr community and by the laws of our state.”); 227 (“[We] seek for oursclves and our
children the same sense of security that married couples and their children enjoy.”); 231
(“[We] are concerned that, because we cannot marry, we and our sons are at constant risk
that we will not be recognized as a family unit.”); 240 (“I suffer dignitary harm on
account of the fact that the law effectively requires me to choose between my life in
Maryland and my relationship with Maria, simply because we are not recognized as
spouses.”); 245 (“I also seek the right to marry because I risk discrimination fostered by
the stigmatizing message about the worth of lesbian and gay people that my government
sends to my community by excluding them from the right to marry.”); 248-49 (“[We]
believe that anything short of civil marriage for same-sex couples would perpetuate
second-class citizenship for lesbian and gay families . ... We believe that we, too, are
entitled to the dignity and respect that marriage bestows.”); 252 (“[W]e still risk
discrimination fostered by the stigmatizing message about the worth of our relationship
that our government sends to our community by excluding us from marriage.”); 257
(“Most of all, [we] wish for our relationship to enjoy the same social recognition as well
as legal recognition as the relationships of our heterosexual peers. Our relationship can
attain this level of respect only through the institution of marriage.”).)
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Assemb. Jan. 1637/8-Sept. 1664 533-34.% To punish such marriages, such women
“forgetful[] of their free Condi[ti]on and [who] to the disgrace of our nation [did]

intermarry” were to become slaves of their husbands’ masters during their husbands’
lifetimes. Id. Moreover, their children were to become “Slafv]es as their fathers were.”
Id. at 534. In enacting this law, Maryland became the first colony to prohibit interracial
marriages. John D’Emilio & Estelle B. Freedman, Intimate Matters: A History of
Sexuality in America 35-36 (1988).

In subsequent years, Maryland enacted laws reaffirming and expanding its race-

and class-based conditions on marriage. In 1678, Marylépd excluded marriages of
“Negroes Indians & Molottos” from marriage registers. 7,Proceedings & Acts of the
Gen. Assemb. Oct. 1678-Nov. 1683 76. In 1716, Maryland imposed a penalty of five

thousand pounds of tobacco on any person who joined in marriage “any negro

whatsoever or mulatto slave with any white person.” 141 General Pub. Statutory Law &

Pub. Local Law 29. In 1777, Maryland imposed a penalty of fifty pounds on any

minister who joined in marriage “any servants” or “a free person and a servant.” Id. at

141 General Pub. Statutory Law & Pub. Local Law 133. Even as late as 1935, Maryland

enacted a law reaffirming and expanding its prohibition of interracial marriages:

All marriages between a white person and a negro, or between a white
person and a person of negro descent, to the third generation, inclusive, or
between a white person and a member of the Malay race or between a
negro and a member of the Malay race, or between a person of negro
descent, to the third generation, inclusive, and a member of the Malay race,
are forever prohibited, and shall be void; and any person violating the
provisions of this Section shall be deemed guilty of an infamous crime, and
punished by imprisonment in the penitentiary not less than eighteen months
nor more than ten years.

378 1935 Cumulative Supplement to the Annotated Code of the Pub. Gen. Laws 348.

Not until 1967, on the eve of the issuance of the ruling in Loving v. Virginia, 388

U.S. 1(1967), which held that all bans on interracial marriage are unconstitutional, did

® The historical documents to which Plaintiffs cite are available in the Archives of
Maryland Online (www.aomol.net/html/index.html).
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Maryland repeal its ban on interracial marriage. Keith E. Sealing, Blood Will Tell:
Scientific Racism and the Legal Prohibitions Against Miscegenation, 5 Mich. J. Race &
L. 559, 560 n.4 (2000); see also Md. Code Ann. art. 27, § 398 (repealed).

B. Historical exclusions and restrictions based on religion have been
eliminated

In 1702, Maryland prohibited marriages that were not religiously solemnized. 24
Proceedings & Acts of the Gen. Assemb. 266 (“[N]o[] Justice or Mag[i]strate being a Lay

man shall Jo[1]n[] any Person in Marriage; [U]nder the Penalty of [}five Thousand
Pounds of Tob[acco].”). In 1717, Maryland specifically prohibited marriages that were
not religiously solemnized in accord with the customs of 1;he Church of England. 33
Proceedings & Acts of the Gen. Assemb. 1717-Apr. 1720 114 (“[A]ll Persons who desire
Marriage, shall apply themselves to a Minister for the contracting thereof, and shall cause
due Publication to be made, according to the Rubric[] of the Church of England, of their
Intent to marry, at some Church or Chapel of Ease . . . . [[]t shall and may be lawful after

such Publication, and Certificate thereof had, for any Minister, duly qualified, to join
together in Matrimony, any such Persons so Published, according to the Liturgy of the
Church of England.”). Maryland imposed a penalty of five thousand pounds of tobacco
on any minister who otherwise solemnized a marriage, as well as any man who entered
into the otherwise solemnized marriage. Id.

In 1777, Maryland modified the law, prohibiting marriages that were not
religiously solemnized “by ministers of the church of England, ministers dissenting from
that church, or Romish priests, appointed or ordained according to the rites and
ceremonies of their respective churches, or in such manner as hath been heretofore used
and practifc]ed in this state by the society of people called Quakers.” 141 General Pub,
Statutory Law & Pub. Local Law 131. Maryland imposed a penalty of five hundred

pounds on any person who otherwise solemnized a marriage. Id. at 131-32.

Courts consistently observed such laws. See, e.g., Knapp v. Knapp, 149 Md. 263,

267 (1925) (“The requirement of a religious ceremony in Maryland is fixed, and this
Court has not the slightest disposition to relax it.”); Feehley v. Feehley, 129 Md. 565, 568
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(1916) (“It is the settled law of this state that ‘some religious ceremony’ must be
‘superadded to the civil contract’ in order that a marriage may be valid.”); Denison v.
Denison, 35 Md. 361, 377 (1872) (“To constitute lawful marriage . . . there must be
superadded to the civil contract, some religious ceremony.”).

But, today, Maryland permits marriages that are solemnized by “(i) any official of
a religious order or body authorized by the rules and customs of that order or body to
perform a marriage ceremony; (ii) any clerk; (iii} any deputy clerk designated by the
county administrative judge of the circuit court for the county; or (iv) a judge.” Md.
Code Ann., Fam. Law § 2-406(a)(2). )

C.  Historical inequalities based on sex have:‘l')een eliminated

The common law treated a married woman as legally subsumed within her
husband’s identity. Thus, she was legally incapable in matters of property and contract:
“The early common law . . . placed married women under various disabilities, e.g., (1) the
legal existence of the wife was deemed merged in that of the husband and they were
regarded as one person; (2) upon marriage, the wife’s personal property became vested in
the husband and was subject to the claims of his creditors; and (3) the husband was
entitled to the wife’s services and she was legally incapable of making contracts in her
own name.” Condore v. Prince George’s County, 289 Md. 516, 521 (1981) (citations
omitted).

In 1842, Maryland began to dismantle the legal regime of coverture, providing that
“any married women may become seized or possessed of any property, real or of slaves
by direct bequest, demise, gift, purchase or distribution, in her own name, and as of her

own property.” 594 Session Laws 1842 254. Tt further provided that “any married

woman who by her skill, industry or personal labour, shall hereafter earn any money or
other property, real personal or mixed to the value of one thousand [d]ollars or less, shall
and may hold the same and the fruits, increase and profits thereof, to her sole and
separate use with power as a feme sole to invest and re-invest, and sell and dispose of the
same.” Id. at 255. In addition, it provided that “a wife shall have a right to make a will
and give all her property or any part thereof to her hushand, and to other persons with the

13



consent of the husband subscribed to said will.” Id. In 1898, Maryland went further,
providing as follows: “Married women shall have power to engage in any business, and
to contract, whether engaged in business or not, and to sue upon their contracts, and also
to sue for the recovery, security or protection of their property, and for torts committed
against them, as fully as if they were unmarried.” Furstenburg v. Furstenburg, 152 Md.
247, 249 (1927) (quotation omitted).

Finally, “all vestiges of coverture [were] abolished in 1972 [upon the adoption of
Article 46 of the Declaration of Rights].” Hatzinicolas v. Protopapas, 314 Md. 340, 348
1.7 (1988).°

SUMMARY OF ARGUMENT

The exclusion of same-sex couples from marriage under § 2-201 is subject to strict
scrutiny for each of three reasons. First, under Article 46, it classifies based on sex, a
suspect classification. Second, under Article 24, it significantly and disparately burdens
the exercise of the fundamental right to marry, which is equally guaranteed to same-sex
couples. And, third, under Article 24, it classifies based on sexual orientation, a suspect
classification.

Regardless, the exclusion of same-sex couples from marriage under § 2-201
violates Article 24 because it does not even rationally further a legitimate governmental
interest. Simply put, it fails any level of scrutiny.

ARGUMENT

Plaintiffs hail from across the state and all walks of life. Their common
connection is that, despite the fact that they have formed committed relationships and
loving households, the State excludes them and their children from the protections that

only marriage affords, solely because the person whom they love is a person of the same

? See also, e.g., Giffin v. Crane, 351 Md. 133 (1988) (child custody); Condore v.
Prince George’s County, 289 Md. 516 (1981) (nccessaries); Kline v. Ansell, 287 Md. 585
(1980) (criminal conversation); Rand v. Rand, 280 Md. 508 (1977) (child support):
Deems v. Western Md. Ry. Co., 247 Md. 95 (1967) (loss of consortium); Hofmann v.
Hofmann, 50 Md. App. 240 (1981) (alimony); Coleman v. State, 37 Md. App. 322 (1977)
(criminal desertion).
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sex.

Plaintiffs seek for themselves and their children the protections unique to marriage
that would strengthen their families. Such protections are not only tangible but also
intangible:

Marriage . . . bestows enormous private and social advantages on those who

choose to marry. Civil marriage is at once a deeply personal commitment

to another human being and a highly public celebration of the ideals of

mutuality, companionship, intimacy, fidelity, and family. It is an

association that promotes a way of life, not causes; a harmony in living, not

political faiths; a bilateral loyalty, not commercial or social projects.

Because it fulfils yearnings for security, safe haven, and connection that

express our common humanity, civil marriage is an esteemed institution,

and the decision whether and whom to marry is among life’s momentous

acts of self-definition.
Goodridge v. Department of Public Health, 798 N.E.2d 941, 954-55 (Mass. 2003)
(quotation omitted). Plaintiffs know firsthand how important these protections are. They
know the anxiety of foregoing medical care because they cannot enroll in a partner’s
health plan. They know the helplessness of being denied the chance even to sit by the
side of a partner during a medical emergency. And they know the anguish of surviving
not only the death of a partner but also the loss of a home because the law treats them as
strangers to their own partners when it comes to inheritance rights.

The Maryland Constitution does not tolerate such discrimination. The exclusion
of same-sex couples from marriage under § 2-201 violates the most basic constitutional

guarantees of equality and liberty for all Marylanders. "

' Plaintiffs seek a ruling solely on independent state grounds; they cite federal
case law only as persuasive authority. In addition, Plaintiffs complain only of their
exclusion from civil marriage, which is distinct from religious marriage; they do not —
and indeed may not — complain of any exclusion from religious marriage. See. e.g., Md.
Const. Decl. Ris. art. 36 (guaranteeing religious liberty); see also Br. of Amici Religious
Organizations and Leaders. Plaintiffs note that the extension of civil marriage to same-
sex couples would not occasion any change in the existing legal framework for resolving
any tension between religious liberty and non-discrimination laws or policies. See id.
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L. STANDARD AND SCOPE OF REVIEW

“The question of whether a trial court’s grant of summary judgment was proper is
a question of law subject to de novo review on appeal. In reviewing a grant of summary
judgment under Md. Rule 2-501, [this Court] independently review[s] the record to
determine whether the parties properly generated a dispute of material fact and, if not,
whether the moving party is entitled to judgment as a matter of law.” Miller v. Bay City
Prop. Owners Ass’n, Inc., 393 Md. 620, 632 (2006) (quotation and citations omitted).
“The standard of review 1s whether the trial court was legally correct.” Prince George'’s
County v. Local Gov’t Ins. Trust, 388 Md. 162, 172 (2005) (citation omitted).

“On an appeal from the grant of a summary judgmént which is reversible because

of error in the grounds relied upon by the trial court the appellate court will not ordinarily
undertake to sustain the judgment by ruling on another ground, not ruled upen the trial
court, if the alternative ground is one as to which the trial court had a discretion to deny
summary judgment.” Lovelace v. Anderson, 366 Md. 690, 696 (2001) (quotation
omitted) (emphasis added). Thus, contrary to the State’s assertion, Revised & Corrected
Br. of Appellants (“State Br.”) at 15, this Court may affirm the Circuit Court’s ruling on
any of the alternative grounds that Plaintiffs raised below because this case presents for
decision a pure question of law that may not properly be submitted to a trier of fact. See

Ragin v. Porter Hayden Co., 133 Md. App. 116, 134 (“When a motion is based solely

upon a pure issue of law that could not properly be submitted to a trier of fact, then we
will affirm on an alternative ground.”) (quotations omitted), cert. denied, 361 Md. 232
(2000); see also Rule 8-131(a).

II. THE EXCLUSION OF SAME-SEX COUPLES FROM MARRIAGE IS
SUBJECT TO STRICT SCRUTINY

A.  The Exclusion of Same-Sex Couples from Marriage Is Subject to Strict
Serutiny Because It Classifies Based on Sex

As the Circuit Court correctly concluded (E. 645-53), the exclusion of same-sex

couples from marriage is subject to strict scrutiny because it classifies based on sex.
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1. Classifications Based on Sex Are Subject to Strict Scrutiny

It is undisputed that, “[iJn Maryland, because of the Equal Rights Amendment to
the Maryland Constitution (Article 46 of the Maryland Declaration of Rights),
classifications based on gender are suspect and subject to strict scrutiny.” Tyler v. State,
330 Md. 261, 266 (1993) (quotation omitted).

In subjecting sex-based classifications to strict scrutiny under Article 46, this
Court has embraced the hallmarks of traditional strict scrutiny. First, “the burden of
justifying [sex-based] classifications falls upon the State.” State v. Buming Tree Club,
Inc., 315 Md. 254, 295 (Burning Tree III), cert. denied 493 U.S. 816 (1989). Second,

“the level of scrutiny to which [sex-based] classifications are subject is at least the same

scrutiny as racial classifications.” Burmning Tree III, 315 Md. at 295 (quotation omitted).

Thus, sex-based discrimination “will be upheld . . . only if it is shown that {it] . . . serve(s]
a compelling state interest,” Murphy v. Edmonds, 325 Md. 342, 356 (1992) (quotation

and citations omitted), and that it is “narrowly tailored and precisely limited to achieving

those legitimate ends,” Burning Tree IIT, 315 Md. at 296.
2. The Exclusion of Same-Sex Couples from Marriage Classifies
Based on Sex
Article 46 guarantees that “[e]quality of rights under the law shall not be abridged
or denied because of sex.” In the wake of “legislative passage and approval by the
people of Article 46 of the Declaration of Rights, any ancient deprivation of rights based
upon sex would contravene the basic law of this State.” Boblitz v. Boblitz, 296 Md. 242,
274-75 (1983) (emphasis added); see also Rand, 280 Md. at 515-16 (“The adoption of the
E.R.A. in this state was intended to, and did, drastically alter traditional views of the

validity of sex-based classifications.”). Simply put, under Article 46, “sex is not, and
cannot be, a factor in the enjoyment or the determination of legal rights.” Giffin, 351
Md. at 148 (citation omitted).

As the Circuit Court correctly concluded (E. 645-52), by permitting opposite-sex
couples but not same-sex couples to marry, § 2-201 makes sex a factor in the enjoyment

and the determination of one’s right to marry. A man who seeks to marry a woman can
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marry, but a woman who seeks to marry a woman caonot. Similarly, 2 woman who seeks
to marry a man can marry, but a man who seeks to marry a man cannot. In other words,
one’s sex is a factor in determining whether one can marry the person of one’s choosing.
Thus, by definition, permitting opposite-sex couples but not same-sex couples to marry
constitutes a sex-based classification. See Baehr v. Lewin, 852 P.2d 44, 64 (Haw.
1993);"" Li v. Oregon, No. 0403-03057, 2004 WL 1258167, at *6 (Or. Cir. Ct. Apr. 20,
2004), rev’d on other grounds, 110 P.3d 91 (Or. 2005); Brause v. Burcau of Vital
Statistics, No. 3AN-95-6562 CI, 1998 WL 88743, at *6 (Alaska Super. Ct. Feb. 27,
1998);'? see also Andersen v. King County, 138 P.3d 963, 1037-39 (Wash. 2006) (motion

for reconsideration pending) (Bridge, J., concurring in the dissent); Hernandez v. Robles,
Nos. 86-89, at 16-17 (N.Y. July 26, 2006) (Kaye, C.I., dissenting)
(www.courts.state.ny.us/ctapps/decisions/jul06/86-890opn06.pdf); Goodridge, 798 N.E.2d
at 971-72 (Greaney, J., concurring); Baker v. Vermont, 744 A.2d 864, 904-06 (Vt. 1999)
(Johnson, J., concurring in part and dissenting in part); Holguin v. Flores, 18 Cal. Rptr.
3d 749, 757 (Ct. App. 2004).

a, Because constitutional rights are individual rights, not
class rights, the proper inquiry is how a classification
affects each individual, not each class

The State incorrectly argues that, because the exclusion of same-sex couples from
marriage applies equally to men as a class and women as a class, it is not a sex-based

classification. State Br. at 20-25. It is well-established that, because constitutional rights

! Contrary to the State’s assertion, State Br. at 18 n.9, the Hawaii Supreme Court
has expressly clarified that the fact that the exclusion of same-sex couples from marriage
classifies based on sex exists separate and apart from the fact that it also classifies based
on sexual orientation. Baehr v. Miike, No. 20371, at 2 n.1 (Haw. Dec. 11, 1996) (per
curiam) (www.hawaii.gov/jud/ 20371.htm).

12 The fact that Baehr, Li, and Brause were mooted by subsequent state
constitutional amendments does not diminish their persuasive value. These decisions
continue to stand for the proposition that a disparity between same-sex couples and
opposite-sex couples is a sex-based classification, even if there is an overriding provision
that categorically precludes constitutional remediation of the exclusion of same-sex
couples from marriage.
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are individual rights, not class rights, the proper inquiry is how a classification affects
each individual, not each class. This is no less true of sex-based classifications than it is
of race-based classifications.

In McLaughlin v. Florida, 379 U.S. 184 (1964), the Supreme Court held that a
penalty on interracial cohabitation was a race-based classification even though “each
member of the interracial couple [was] subject to the same penalty.” Id. at 188. In
striking down the “racial classification,” id. at 192, the Court expressly overruled Pace v.
Alabama, 106 U.S. 583 (1883), which reasoned that an enhanced penalty on adultery or
fornication by an interracial couple did not constitute a race-based classification because
“all who committed it, white and Negro, were treated aliké.” McLanghlin, 379 U.S. at
189 (footnote omitted). In Loving, the Court similarly held that a penalty on interracial
marriage was a race-based classification even though “[the] miscegenation statutes
punish{ed] equally both the white and the Negro participants in an interracial marriage.”

Loving, 388 U.S. at 8; see also id. at 11 (“There can be no question but that [the]

miscegenation statutes rest solely upon distinctions drawn according to race.”). The
Court flatly “reject[ed] the notion that the mere ‘equal application® of a statute containing
racial classifications is enough to remove the classifications from the Fourteenth
Amendment’s proscription of all invidious racial discriminations.” Id. at 8.

Both McLaughlin and Loving reflect the fundamental principle that constitutional
rights are individual rights, not class rights. Acknowledging this fundamental principle in
the course of holding that racially discriminatory restrictive covenants are judicially

unenforceable, the Supreme Court in Shelley v. Kraemer, 334 U.S. 1 (1948), rejected the

argument that, “since the state courts stand ready to enforce restrictive covenants
excluding white persons from the ownership or occupancy of property covered by such
agreements, enforcement of covenants excluding colored persons may not be deemed a
denial of equal protection of the laws to the colored persons who are thereby affected.”
Id. at 21. Recognizing that “[t]he rights created by the first section of the Fourteenth
Amendment are, by its terms, guaranteed to the individual” and “are personal rights,” the

Court concluded that “[i]t is . . . no answer to these petitioners to say that the courts may
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also be induced to deny white persons rights of ownership and occupancy on grounds of
race or color. Equal protection of the laws is not achieved through indiscriminate
imposition of inequalities.” Id. at 22.

Similarly, in the course of becoming the first court in the nation to strike down a

ban on interracial marriage, the California Supreme Court in Perez v. Lippold, 198 P.2d

17 (Cal. 1948), rejected the argument that the statute “does not discriminate against any
racial group, since it applies alike to all persons whether Caucasian, Negro, or members
of any other race.” Id. at 20. The court concluded that “[t]he decisive question . . . is not
whether different races, each considered as a group, are équally treated.” Id. It did so
because “[t]he equal protection clause of the United Statéé Constitution does not refer to
rights of the Negro race, the Caucasian race, or any other race, but to the rights of
individuals” and, therefore, “[t]he right to marry is the right of individuals, not of racial
groups.”™ Id. at 20 (citations omitted).

The fundamental principle that constitutional rights are individual rights, not class
rights, extends to sex-based classifications. In JLE.B. v. Alabama ex rel. T.B., 511 U.S.

" The nature of a classification (e.g., race-based) is analytically distinct from the
nature of the interest that the classification seeks to further (e.g., white supremacy). The
former determines the level of scrutiny; the latter determines whether the classification
survives that level of scrutiny. Thus, the fact that the laws at issue in McLaughlin,
Loving, Shelley, and Perez sought to further white supremacy was not essential to the
conclusions that they classified based on race. Rather, they were essential to the
conclusions that that they did not further any legitimate (let alone compelling) interest.
See, e.g., Loving, 388 U.S. at 11 (“[The racial classifications must stand on their own
Justification, as measures designed to maintain White Supremacy.”) (emphases added).

Moreover, the fact that the laws at issue in McLaughlin, Loving, Shelley, and
Perez resulted in racial segregation, as opposed to racial integration, was not essential to
the conclusions that they classified based on race. A ban on intraracial marriages would
be no less race-conscious than a ban on interracial marriages. See. e.g., North Carolina
State Bd. of Educ. v. Swann, 402 U.S. 43 (1971) (racial integration of public schools is a
race-conscious act, albeit one with sufficient justification).

In Maryland, the analytical framework for assessing the constitutionality of sex-
based classifications is no different than that for assessing the constitutionality of race-
based classifications. See Burning Tree III, 315 Md. at 295. That certain sex-based
classifications may survive strict scrutiny does not change this fact.
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127 (1994), the Supreme Court held that, because “individual jurors themselves have a
right to a nondiscriminatory selection process,” a peremptory strike of either a male or a
female potential juror based on his or her sex is a sex-based classification. Id. at 141. In
doing so, the Court rejected Justice Scalia’s contention that, because both male and
female potential jurors were struck based on their sex, “the system as a whole [was]
evenhanded.” Id. at 159 (Scalia, J., dissenting). Justice Kennedy elaborated on the
Court’s reasoning:

The Equal Protection Clause and our constitutional tradition are based on
the theory that an individual possesses rights that are protected against
lawless action by the government. The neutral phrasing of the Equal
Protection Clause, extending its guarantee to ‘any person,’ reveals its
concern with rights of individuals, not groups (though group disabilities are
sometimes the mechanism by which the State violates the individual right
in question). At the heart of the Constitution’s guarantee of equal
protection lies the simple command that the Government must treat citizens
as individuals, not as simply components of a racial or sexual . . . class.

Id. at 152-53 (Kennedy, J., concurring) (quotation omitted); see also Califano v.
Westcott, 443 U.S. 76, 83-85 (1979) (a classification can be sex-based even if the effects
of its applications are felt equally by men and women); Pittsburgh Press Co. v. Pittsburgh
Comm’n on Human Relations, 287 A.2d 161, 168-69 (Pa. Commw. Ct. 1972) (newspaper

listings of “male” job postings and “female” job postings violated a prohibition on sex-

based discrimination), aff’d on other grounds, 413 U.S. 376 (1973).

That constitutional rights are individual rights, not class rights, is equally true in
Maryland. Indeed, this Court has repeatedly recognized that this is so in the very context
of sex-based classifications. In Buming Tree Club, Inc. v. Bainum, 305 Md. 53 (1985)

(Burning Tree II), a majority of this Court concluded that preferential tax treatment for

single-sex country clubs was a sex-based classification. Rejecting Chief Judge Murphy’s
minority viewpoint that the statute did not classify based on sex because it applied

equally 1o men and women, id. at 70-71 (Murphy, C.I.), Judge Rodowsky, in his
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controlling opinion,' observed that “[i]t is not an answer . . . to say that . . . the program
is neutral with respect to sex, in the sense that an all female or an all male country club is
eligible to participate.” Id. at 87 (Rodowsky, J., concurring in the judgment).
Recognizing that “[t]he ostensible prohibition against sex discrimination applies to each
individual country club,” Judge Rodowsky concluded that “[t]he universe of
consideration for the particular problem created by this anti-discrimination law is any
participating country club, in and of itself.” Id. (emphases added). Fearing that “the
effectiveness of the Equal Rights Amendment to the Maryland Constitution would be
substantially impaired” “if the views set forthin. .. Chiéf Judge Murphy’s opinion were
in the future to be adopted by a majority of [the] Court,” iudge Eldridge took pains to
reinforce Judge Rodowsky’s conclusion:

[The minority] apparently do not view the express sanctioning of single sex
clubs as imposing a burden upon the excluded sex, as long as the
governmental action in theory equally sanctions discrimination by single
sex facilities against persons of the other sex. While it is true that many of
our prior cases have involved government action directly imposing a
burden or conferring a benefit entirely upon either males or females, we
have never held that the E.R.A. is narrowly limited to such situations. On
the contrary, we have viewed the E.R.A. more broadly, in accordance with
its language and purpose.

Id. at 88, 95 (Eldridge, J., concurring in part, dissenting in part) (emphases added).
Accordingly, Judge Eldridge agreed that the statute, “on its face, violate[d]} the ER.A.”

Id. at 100; see also Coalition for Open Doors v. Annapolis Lodge No. 622, Benevolent &
Protective Order of Flks, 333 Md. 359, 383 n.40 (1994) (“[T]he state statute involved in

Bumning Tree . . . expressly drew classifications based on gender.”).
Similarly, in Giffin, this Court concluded that presumptive placement of a child

" See id. at 91 & n.5 (Eldridge, I., concurring in part and dissenting in part) (“[A]
majority of the Court rejects Chief Judge Murphy’s views and holds that the primary
purpose provision does constitute state action violative of the E.R.A., [but] a different
majority decides in . . . Judge Murphy’s opinion that the primary purpose provision is not
severable . . . . In effect, the Court’s entire mandate in this case reflects the conclusions of
only one member, Judge Rodowsky.”).
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with a parent of the same sex solely because they are of the same sex (i.e., absent any
evidence that such placement would further a particular child’s interests) is a sex-based
classification, notwithstanding the fact that it applies equally to men and women. Giffin,
351 Md. at 155; see also Baker, 744 A.2d at 906 n.10 (Johnson, J., concurring in part and

dissenting in part). In doing so, this Court expressly recognized the fundamental
principle that constitutional rights are individual rights, not class rights: “[TThe treatment
of any person by the law may not be based upon the circumstance that such person is of
one sex or the other.” Giffin, 351 Md. at 148 (citation omitted) (emphases added); see
also Tyler v. State, 330 Md. 261 (1993) (a peremptory stfike of either a male or a female
potential juror based on his or her sex is a sex-based classiﬁcation).

Indeed, this Court has recognized the universality of the rule that, because
constitutional rights are individual rights, not class rights, the proper question is how a

classification affects each individual, not each class. In Bruce v. Director, Dep’t of

Chesapeake Bay Affairs, 261 Md. 585 (1971), this Court struck down laws that
prohibited crabbers and oystermen from taking or catching crabs or oysters from waters
other than those of their own county. In doing so, this Court recognized, among other
things, that the laws classified based on geography despite the fact that they applied
equally to each class of crabbers and oystermen from each tidewater county, i.e., each
was subject to the vagaries of its own waters. Id. at 590, 593, 601.
Accordingly, it is of no moment that the exclusion of same-sex couples from

marriage applies equally to men as a class and women as a class. It is enough that sex is

a factor in the enjoyment and the determination of one’s right to marry."® See Br. of

o Contrary to the State’s assertion, State Br. at 21, neither Massage Parlors, Inc. v.
Mavor & City Council, 284 Md. 490 (1979), nor Maryland State Bd. of Barber
Examiners v. Kuhn, 270 Md. 496 (1973), suggests otherwise. In Massage Parlors, a
massage establishment argued that an ordinance prohibiting a massagist from
administering a massage to a person of the opposite sex classified based on sex in
violation of Article 46. Massage Parlors, 284 Md. at 493. This Court, however,
expressly declined to reach the issue because, by its terms, the ordinance did not in fact
prohibit 2 massagist from administering a massage to a person of the opposite sex. Id. at
494-96. Whether the ordinance impermissibly discriminated between opposite-sex pairs
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Amicus NAACP Legal Def. & Educ. Fund, Inc. (“NAACP LDF Brf.”); Br. of Maryland
Law Professors (“Law Professors Br.”).
b. Article 46 of the Declaration of Rights is an expansive and
dynamic guarantee of equality

The State also incorrectly argues that the exclusion of same-sex couples falls
outside the ambit of Article 46. State Br. at 17-20, 25-29. The canons of constitutional
construction confirm that Article 46 is an expansive and dynamic guarantee of equality
that does not provide for such an exception.

This Court has emphasized that, in construing a cénstitutional provision, the
meaning of the text is the primary inquiry: “[T]o ascertaﬁ the meaning of a constitutional
provision or rule of procedure we first look to the normal, plain meaning of the
language.” Davis v. Slater, 383 Md. 599, 604 (2004) (citations omitted); accord Brown
v. Brown, 287 Md. 273, 278 (1980). The text is assigned its plain meaning. Andrews v.
Governor of Md., 294 Md. 285, 290 (1982) (“[A constitutional provision], unlike the

Acts of our legislature, owes its whole force and authority to its ratification by the people,

and they judged of it by the meaning apparent on its face.”) (quotation omitted); Norris v.
Mayor & City Council, 172 Md. 667, , 192 A. 531, 535 (1937) (“Since Constitutions

are the basic and organic law, and are meant to be known and understood by all the

people, the words used should be given the meaning which would be given to them in
common and ordinary usage by the average man in interpreting them in relation to every

day affairs.”). If the meaning of the text is clear, the inquiry ends. Brown, 287 Md. at

278 (“{I]f the words are not ambiguous, the inquiry is terminated, for the Court is not at

liberty to search beyond the Constitution itself where the intention of the framers is

and same-sex pairs seeking massages in the same room was not presented for decision.
In Kuhn, this Court rejected an argument that a statute prohibiting both male and female
cosmetologists from serving male customers discriminated against cosmetologists based
on their sex in violation of Article 46. Kuhn, 270 Md. at 505-06. The sex of a
cosmetologist seeking to serve a male customer was simply not a factor in the enjoyment
or the determination of the right at issue. 1d. Whether the statute impermissibly
discriminated between male customers and female customers seeking the services of a
cosmetologist was not presented for decision.

24



clearly demonstrated by the phraseology utilized.”) (citation omitted); Norris, 192 A. at

535 (*[I]t 1s axiomatic that where the language of a Constitution is clear and
unambiguous, there can be no resort to construction to attribute to the founders a purpose
or intent not manifest in its letter.”) (citation omitted).

“The words of the E.R.A. are clear and unambiguous; they say without
equivocation that ‘Equality of rights under the law shall not be abridged or denied
because of sex.” This language mandating equality of nghts can only mean that sex is not
a factor.” Rand, 280 Md. at 511-12 (citation omitted). Accordingly, this Court has
concluded that “the Maryland E.R.A. absolutely forbids tl;le determination of . . . ‘rights,’
as may be accorded by law, solely on the basis of one’s se;(, 1.€., sex 18 an impermissible
factor in making any such determination . . . . It is clear . . . that the Equal Rights
Amendment flatly prohibits gender-based classifications, absent substantial justification,
whether contained in legislative enactments, governmental policies, or by application of
common law rules.” Giffin, 351 Md. at 149 (citations omitted) (emphases added). In
other words, this Court has recognized that, when it comes to subjecting sex-based
classifications to strict scrutiny, the text of Article 46, by its terms, does not provide for
any exception.'®

Even if the text of Article 46 were unclear (which it is not), the history of Article
46 -- which the State invokes in support of its argument, State Br. at 25-29 — is also
unclear and therefore not dispositive of the scope of Article 46. The record confirms the

historical understanding that “there is no legislative history expressing the intention of the

' The State’s observation that the exclusion of same-sex couples 1s a sexual
orientation-based classification, State Br. at 17-20, does not change the fact that the
exclusion of same-sex couples from marriage is also a sex-based classification. The
exclusion of same-sex couples from marriage is a sex-based classification and,
independently, a sexual orientation-based classification just as a penalty on those who
wear yarmulkes is both a headwear-based classification and, independently, a religion-
based classification. See Bachr v. Miike, No. 20371, at 2 n.1; Li, 2004 WL 1258167, at *
6-*7, see also Nabozny v. Podlesny, 92 F.3d 446, 454-58 (7™ Cir. 1996). Because the
text of Article 46 is clear, the State’s resort to extrinsic interpretive aids (the historical
takes of legislative and judicial bodies) to suggest otherwise, State Br. at 18-20, is
improper. See Brown, 287 Md. at 278.
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drafters of the Maryland Amendment.” (E. 479; see also id. (“[I]t is not possible at this
time to surmise how the Maryland Amendment will be interpreted™).) The State invokes

instead the legislative history of the proposed federal Equal Rights Amendment —
specifically, a single statement of a single legislator. State Br. at 26-27. But the record
also confirms the historical understanding that such legislative history is not controlling:
“Maryland courts are not, of course, bound by the interpretation of the federal
Amendment.” (Id.; see also E. 477 (“It is not possible now to predict how the [federal]

Amendment will be interpreted or precisely what impact it will have.”).) Indeed, itis a
fundamental tenet of our federal system that the scope of protection afforded by state
constitutional provisions is distinct from that afforded b}; their federal analogs. Attorney
General v. Waldron, 289 Md. 683, 714-15 (1981); Maryland Green Party v. Marvland
Bd. of Elections, 377 Md. 127, 157 (2003); Dua v. Comcast Cable of Md., Inc., 370 Md.
604, 621-22 (2002); Frankel v. Board of Regents of Univ. of Md. Sys., 361 Md. 298, 313
(2000); Verzi v. Baltimore County, 333 Md. 411, 417 (1994); Kirsch v. Prince George’s
County, 331 Md. 89, 97 (1993).

Although, as the State observes, State Br, at 27-28, § 2-201 was enacted soon after

Article 46 was ratified, contemporaneous legislation is not dispositive of the scope of a

constitutional provision. Indeed, the statutory provisions at issue in Burning Tree II and

Burning Tree I1I were enacted in 1974, only eighteen months after Article 46 was
ratified."’ Burning Tree III, 315 Md. at 259; Burning Tree II, 305 Md. at 57. Yet they
did not fall outside the ambit of Article 46. Like the statutory provisions at issue in

Burning Tree IT and Burning Tree 11, § 2-201 is not shielded from judicial review under

Article 46 because, like the statutory provisions at issue in Burning Tree II and Burning

Tree 111, it does not purport to interpret Article 46."®

17 Plaintiffs note that, in 1974, the General Assembly had specific occasion to re-
consider Article 46, ultimately declining to propose its repeal. (Apx. 1.)

** In contrast, in Levin v. Hewes, 118 Md. 624 (1912), the contemporaneous
legislation at issue and the constitutional provision at issue directly addressed the same
subject (appointments of justices of the peace).
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If anything, the history of Article 46 reveals the historical understanding that
Article 46 was intended to be an expansive and dynamic guarantee of equality, one that
would not be forever frozen in time based on notions of equality as they existed in 1972.
Editorials and articles repeatedly emphasized the far-reaching consequence of
ratification, especially in the area of family law."”® Of even greater significance, the way
in which editorials and articles characterized Article 46 was consistent with the way in
which scholars characterized a classic equal rights amendment, i.e., one that simply

provides the analytical framework for determining whether a particular classification is

sex-based.”’ See Barbara A. Brown, et al., The Equal Rig. hts Amendment: A

1% (See, e.g., Apx. 3 (Changes in Md. Constitution on Ballot, Washington Post,
Oct. 23, 1972, at B4 (“This amendment . . . [is] likely eventually to have a far-reaching

impact on court decisions in the areas of family and domestic relations laws dealing with
such matters as child custody, alimony and patemnity cases.”)), 4 (18 Referendum Issues
Confront Voters, News Am., Oct. 24, 1972, at A4 (same)), 6 (Voter’s Guide, Baltimore
Sun, Oct. 22, 1972, at 25 (“If this amendment is approved, a wide variety of Maryland
statutes would have to be revised to eliminate discrimination on the basis of sex.”)), 7
(Record Vote Expected, Bethesda-Chevy Chase Trib., Nov. 3, 1972, at 12 (“Equal Rights
Amendment . . . passage of which could mean 227 other Maryland laws, including rape
laws, might be ruled unconstitutional because they make distinction between the
sexes.”)), 8 (More on the Questions, Frederick News, Nov. 3, 1972, at A4 (“The adoption
of the amendment to the State Constitution . . . perhaps would modify court rulings
through the entire area of family and domestic relations laws.”)), 9 (Barbara M. Morris,
Ladies, Beware, Baltimore Sun, Oct. 20, 1972, at A18 (same)), 10 (Louis Azrael,
Women’s Rights vs. Fatti Maschi, News Am., Oct. 27, 1972, at 7B (“[The Attorney
General] . . . says [equal rights for women] may change many . . . things that hardly
anyone thinks of when considering the equal rights amendment on which Marylanders
will vote next month”)).)

% (See. e.z., Apx. 11 (Equal Rights, Columbia Times, Nov. 2, 1972, at 4A (“The
Equal Rights Amendment (ERA) places the issue of sex squarely where it belongs, and
that is out of the picture altogether where rights in our society are concerned . . . .
Americans, tragically, have for too long been too sex-conscious. They have allowed the
words ‘male’ “female’ ‘man’ ‘woman’ to dictate how a person must live life, and blocked
the understanding of something much more fundamental than gender, and that is an
individual’s human beingness.”)), 12 (Question No. 3: Equal Rights, Catonsville Times,
Nov. 2, 1972, at 1B (same)), 13 (Equal Rights, Arbitus Times, Nov. 2, 1972, at 2A
(same)), 14 (Make This Tuesday Count, Maryland Indep., Nov. 2, 1972, at A2 (“Why
should one person be penalized or rewarded just because of their sex? With the state . . .
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Constitutional Basis for Equal Rights for Women, 80 Yale L.J. 871, 979 (1971) (“In the

tradition of other great constitutional mandates, such as equal protection for all races, the
right to freedom of expression, and the guarantee of due process, [an equal rights
amendment] supplies the fundamental legal framework upon which to build a coherent
body of law and practice designed to achieve the specific goal of equal rights.”)
(emphasis added); see also id. at 902 (acknowledging, in the context of privacy concerns,
that, because “[e]xisting attitudes toward relations between the sexes could change over
time — are indeed now changing,” an equal rights amendment is dynamic).

Accordingly, the State’s reliance on one article quoting one proponent of Article
46 as speculating that the exclusion of same-sex couples lffrom marriage would fall
outside the ambit of Article 46 is misplaced. (See App. 24.) Moreover, the article itself
implicitly qualified such speculation by quoting another proponent of Article 46 as
acknowledging, “It’s hard, of course, to know how the changes will be implemented. We
have to wait for the cases to develop. I can’t give specific answers now.” (App. 23.)
Indeed, given that Article 46 provoked littie debate, it is likely that most voters simply
did not have occasion to consider whether the exclusion of same-sex couples from
marriage would fall outside its ambit. (See Apx. 15 (Barry C. Rascovar, Feminists Find

Few Foes of Ballot Question, Baltimore Sun, Oct. 31, 1972, at C24).)
Moreover, the fact that the pre-ratification compilation of statutory provisions

subject to Article 46 by the Maryland Commission on the Status of Women, on which the
State relies, State Br. at 26-27, did not include any statutory provision excluding same-
sex couples from marriage is of no moment. (See E. 480-501.) Section 2-201 was
enacted post-ratification.

Furthermore, to the extent that the post-ratification compilation of legal concerns
subject to Article 46 by the Governor’s Commission to Study Implementation of the
Equal Rights Amendment, on which the State also relies, State Br. at 28-29, illuminates
the pre-ratification understanding of the legislature and the electorate, it is significant that

adoption of this amendment, our nation will have an even truer democracy.”)).)
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the commission expressly listed the exclusion of same-sex couples from marriage among
the legal concerns that might be subject to Article 46. (Apx. 18.) Although the
commission deferred action on it and ultimately did not identify it as a priority area, its
inclusion on the list is significant. At a minimum, it confirms that, at the time, it was not
clear whether the scope of Article 46 was or was not intended to encompass the exclusion
same-sex couples from marriage.

In the absence of a clear showing that the legislature and the electorate specifically
intended to exempt the exclusion of same-sex couples from marriage from the scope of
Article 46, this Court must not conclude that the pre-ratif:ication understanding of the
legislature and the electorate was that the exclusion of same-sex couples from marriage
would fall outside the ambit of Article 46:

[Mtis. .. well settled that contemporaneous construction should be resorted
to with caution and reserve . . . . No acquiescence for any length of time can
legalize a usurpation of power . . . . While a long established custom of the
Chief Executives of the State may be shown as an aid in interpreting the
Constitution, the failure of the Judiciary to acquiesce in that construction
nullifies its effect.

Johnson v. Duke, 180 Md. 434, 442-43 (1942) (citations omitted). Because the history of

Article 46 is unclear in this regard, this Court must instead employ general maxims of

constitutional construction to ascertain the meaning of Article 46. See, e.g., Jones v.

State, 336 Md. 255, 261-62 (1994); see also Luppino v. Gray, 336 Md. 194, 204 n.8

(1994) (“The rules governing the construction of statutes and constitutional provisions
are the same.”). Accordingly, this Court must construe Article 46 in a way that disfavors
any diminishment of the equality that it guarantees. Norris, 192 A. at 535 (“[[]t is an

accepted canon of constitutional construction that [constitutions] are to be liberally

construed to accomplish the purpose for which they were adopted.”).”!

*! See also Rhode Island v. Cianci, 591 A.2d 1193, 1202 (R.I. 1991) (“When more
than one construction of a constitutional provision is possible, one of which would
diminish or restrict a fundamental right of the people and the other of which would not do
s0, the latter must be adopted.”) (quotation omitted); Oregon ex rel. Gladden v. Lonergan,
269 P.2d 492 (Or. 1954) (“Itis a fundamental canon of construction that a Constitution
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That Article 46 is an expansive and dynamic guarantee of equality is fully
consistent with this Court’s constitutional jurisprudence:

[TThe rule which above all others gives life to the written law and makes its

use possible for the government and control of men in carrying on the

actual business of life . . . is that while the principles of the constitution are

unchangeable, in interpreting the language by which they are expressed, it

will be given a meaning which will permit the application of those

principles to changes in the economic, social, and political life of the

people, which the framers did not and could not foresee. So it has been

said that a constitution is to be interpreted by the spirit which vivifies, and

not by the letter which killeth. ‘
Norris, 192 A. at 535 (quotation and citation omitted). Accordingly, the State’s radical
proposition that the guarantee of equality of Article 46 is forever frozen in time based on
notions of equality as they existed in 1972 is indefensible. See Law Professors Br.

For the foregoing reasons, the exclusion of same-sex couples from marriage is
subject to strict scrutiny because it classifies based on sex.

B.  The Exclusion of Same-Sex Couples from Marriage Is Subject to Strict
Scrutiny Because It Significantly and Disparately Burdens the Exercise
of the Fundamental Right to Marry

The exclusion of same-sex couples from marriage is also subject to strict scrutiny

because it significantly and disparately burdens the exercise of the fundamental right to
marry.
1. A Significant or Disparate Burden on the Exercise of the
Fundamental Right to Marry Is Subject to Strict Scrutiny

It is undisputed that a significant or disparate burden on the exercise of the

fundamental right to marry is subject to strict scrutiny.

A classification is subject to strict scrutiny under due process jurisprudence where

it significantly burdens the exercise of the fundamental right to marry. The due process

strand of fundamental rights jurisprudence “provides heightened protection against

should receive a liberal interpretation in favor of a citizen, especially with respect to
those provisions which were designed to safeguard the liberty and security of the citizen
in regard to both person and property.”) (quotation omitted).
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government interference with certain fundamental rights and liberty interests.” Samuels
v. Tshechtelin, 135 Md. App. 483, 533 (2000) (quotation omitted). Thus, under due
process jurisprudence, governmental action “significantly curtailing a fundamental right
must undergo strict scrutiny — it must be narrowly tatlored to serve a compelling public
interest.” Wolinski v. Browneller, 115 Md. App. 285, 301 (1997) (citation omitted).

A classification is also subject to strict scrutiny under equal protection
jurisprudence where it disparately burdens the exercise of the fundamental right to marry.
The equal protection strand of fundamental rights jurisprudence demands strict scrutiny
where governmental action disadvantages a class, whethér suspect or non-suspect, in its

access to a fundamental right. Massage Parlors, 284 Md. ét 496 (“When the statute or

ordinance restricts a fundamental right, (such as the right to privacy, right to vote, or the
right to marry) or creates an inherently suspect classification (such as race, nationality or
alienage), courts employ the strict scrutiny test requiring the state to establish that the
classification is necessary to promote a compelling state interest.”} (emphasis added).
Thus, under equal protection jurisprudence, governmental action that disparately burdens
the exercise of the fundamental right to marry must also further a compelling
governmental interest in a narrowly tailored manner.

Either way, a burden on the exercise of the fundamental right to marry is subject to
strict scrutiny under fundamental rights jurisprudence.

2. The Exclusion of Same-Sex Couples from Marriage Significantly
and Disparately Burdens the Exercise of the Fundamental Right
to Marry

Article 24 guarantees that “no man ought to be taken or imprisoned or disseized of
his freehold, liberties or privileges, or outlawed, or exiled, or, in any manner, destroyed,
or deprived of his life, liberty or property, but by the judgment of his peers, or by the Law
of the land.” This Court “long ago determined that the phrase, ‘the Law of the land,’
‘mean(s] the same thing’ as ‘due process of law.”” Clark v. State, 364 Md. 611, 644
(2001) (quotation omitted). This Court has also long recognized that, “[allthough the

Maryland Constitution contains no express equal protection clause,” it is “settled that
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[the] concept of equal treatment is embodied in the due process requirement of Article 24
of the Declaration of Rights.””* Waldron, 289 Md. at 704 (citations and footnotes

omitted).

The longstanding recognition of the right to marry as a fundamental right reflects
the extraordinary respect historically afforded to personal autonomy. The Supreme Court
has used the strongest language possible to describe the importance and the breadth of the
right to autonomy: “At the heart of liberty is the right to define one’s own concept of
existence, of meaning, of the universe, and of the mystery of human life. Beliefs about
these matters could not define the attributes of personhoéd were they formed under
compulsion of the State.” Planned Parenthood of S.E. Pa.‘ v. Casey, 505 U.S. 833, 851
(1992); see also Lawrence v. Texas, 539 U.S. 558, 562 (2003) (“Liberty presumes an

%2 This Court has repeatedly emphasized that the scope of the guarantee afforded
by Article 24 is distinct from that afforded by the Fourteenth Amendment to the United
States Constitution:

Although the equal protection clause of the fourteenth amendment and the
equal protection principle embodied in Article 24 are “in pari materia,” and
decisions applying one provision are persuasive authority in cases
involving the other, we reiterate that each provision is independent, and a
violation of one is not necessarily a violation of the other.

Id. at 714 (citation omitted). Thus, the Court has held that “a discriminatory
classification may be an unconstitutional breach of the equal protection doctrine under
the authority of Article 24 alone.” Id. at 715 (citation omitted); see also, e.g., Maryland
Green Party, 377 Md. at 157; Dua, 370 Md. at 621-22; Frankel, 361 Md. at 313; Verzi,
333 Md. at 417; Kirsch, 331 Md. at 97.

At the same time, this Court has made clear that state constitutional jurisprudence
is informed by federal constitutional jurisprudence:

While it is true . . . that the equal protection guarantees of Article 24 and
the fourteenth amendment are independent [and] capable of divergent
effect, it is apparent that the two are so intertwined that they, in essence,

form a double helix, each complementing the other . . . . [T]he decisions of
the United States Supreme Court are . . . persuasive as we undertake to
interpret Article 24,

Waldron, 289 Md. at 705. Thus, federal constitutional case law is instructive, but not
controlling.
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autonomy of self that includes freedom of thought, belief, expression and certain intimate
conduct.”). At the core of the right to autonomy are personal decisions made by adults
about child-bearing, child-rearing, intimate association, sexual intimacy, and, of
particular relevance to this case, marriage.” See, e.g., Lawrence v. Texas, 539 U.S. 558
(2003) (sexual intimacy); Turner v. Safley, 482 U.S. 78 (1987) (marriage); Roberts v.
United States Jaycees, 468 U.S. 609 (1984) (intimate association); Zablocki v. Redhail,
434 1U.S. 374 (1978) (marriage); Roe v. Wade, 410 U.S. 113 (1973) (child-bearing);
Stanley v. Illinois, 405 U.S. 645 (1972) (child-rearing); Eisenstadt v. Baird, 405 U.S. 438
(1972) (sexual intimacy); Boddie v, Connecticut, 401 US 371 (1971) (marriage); Loving
v. Virginia, 388 U.S. 1 (1967) (marriage);** Griswold v. Connecticut. 381 U.S. 479
(1965) (sexual intimacy); see also Wolinski, 115 Md. App. at 297 n.6 (noting that the

Maryland Constitution similarly recognizes the right to autonomy); id. at 302 (“[T]he
rights may properly be regarded as part of a person’s autonomy — the right to participate
in the control of important parts of one’s destiny through one’s own choices.”) (quotation
omitted).

Like other fundamental rights, the right to marry is plainly a right “which [is],
objectively, deeply rooted in this Nation’s history and tradition, and implicit in the

concept of ordered liberty, such that neither liberty nor justice would exist if [it was]

3 Significantly, the Supreme Court has made clear that the contours of the right to
autonomy are not static: “As the Constitution endures, persons in every generation can
invoke its principles in their own search for greater freedom.” Lawrence, 539 U.S. at
579, see also Schochet v. State, 75 Md. App. 314, 358-59 (1988) (Wilner, J., dissenting)
(*“These are broad concepts that take their meaning not just from a frozen slice of history
but from contemporary social mores and institutions. Changed perceptions of what is
acceptable does have Constitutional significance . . . . Great concepts like ‘liberty’ were
purposely left to gather meaning from experience. For they relate to the whole domain of
social and economic fact, and the statesmen who founded this Nation knew too well that
only a stagnant society remains unchanged.”) (quotation omitted) (emphasis in original),
rev’'d, 320 Md. 714 (1990).

# Loving was decided on both due process and equal protection grounds. See
Zablocki, 434 U.S. at 383 (“The leading decision of this Court on the right to marry is
Loving v. Virginia.”) (citation omitted); see also NAACP LDF Br.

33



sacrificed.” Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997) (quotations
omitted). Indeed, the Supreme Court has long recognized that the right to marry rests at
the core of individual liberty, and that the decision to marry is one of the most significant

decisions that a person can make. See, e.g., Turner, 482 U.S. at 95-96; Zablocki, 434
U.S. at 383; Boddie, 401 U.S. at 376; Loving, 388 U.S. at 12; Griswold, 381 U.S. at 486;
Skinner v. Oklahoma, 316 U.S. 335, 541 (1942); Meyer v. Nebraska, 262 U.S. 390, 399
(1923); Maynard v. Hill, 125 U.S. 190, 211-12 (1888). Thus, in Zablocki, the Court was
able to trace a line of cases from 1888 to 1977 to support its assertion that “the right to

marry is of fundamental importance for all individuals.”'_, Zablocki, 434 U.S. at 384. This
Court has likewise acknowledged that the right to marry is a fundamental right. See, e.g.,
Massage Parlors, 284 Md. at 496.

The exclusion of same-sex couples from marriage significantly burdens the
exercise of the fundamental right to marry — it is not a mere burden; it is an absolute
deprivation. See Wolinski, 115 Md. App. at 304 (“[W]e apply ‘strict judicial scrutiny’

.. . when legislation may be said to have ‘deprived’ . . . the free exercise of some such

fundamental night or liberty.”) (quotation omitted). Moreover, the exclusion of same-sex
couples from marriage disparately burdens the exercise of the fundamental right to marry
— opposite-sex couples can marry; same-sex couples cannot. See Prince George’s County
Health Dep’t v. Briscoe, 79 Md. App. 325, 337 (1989) (“[I]t must be ascertained whether

the difference in treatment . . . impinges upon a fundamental right, in which case strict

judicial scrutiny must be applied.”). Either way, the exclusion of same-sex couples from
marriage constitutes a burden on the fundamental right to marry that is subject to strict
scrutiny. See Brause, 1998 WL 88743, at *5-*6; see also Andersen, 138 P.3d at 1019-27
(Fairhurst, J., dissenting); Hermandez, Nos. 86-89, at 2-10, 17-18 (Kaye, C.J., dissenting);
Goodridge, 798 N.E.2d at 970 (Greaney, J., concurring); In re Marriage Cases, Nos.
A110449-51, A110463, A110651-52, 2006 WL 2838121, at *53-*57 (Cal. Ct. App. Oct.
5, 2006) (appeal pending) (Kline, J., concurring in part and dissenting in part); Lewis v.
Harms, 875 A.2d 259, 280-84 (N.J. Super. Ct. App. Div. 2005) (Collester, J.A.D.,
dissenting) (appeal pending).
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a. The fundamental right to marry is the right to marry the
person of one’s choice

The State attempts to dismiss Plaintiffs’ argument by asserting that Plaintiffs seek
the creation of a new fundamental right — the right to marry a same-sex partner. State Br.
at 46-50. In fact, Plaintiffs seek only recognition of the fact that the existing fundamental
right to marry is the right to marry the person of one’s choice — and therefore already
encompasses the right to marry either a same-sex or an opposite-sex partner. Which
framing of the inquiry is the correct one is dispositive. Fundamental rights jurisprudence,
applied logically and dispassionately, answers the questién decisively in Plaintiffs’ favor.

In determining the scope of a fundamental right, "[ﬁ]istory and tradition are the
starting point.” Lawrence, 539 U.S. at 572; see also Glucksberg, 521 U.S. at 720-21.

Critically, in assessing history and tradition, the proper inquiry is what has historically
been enjoyed (e.g., the right to marry), not who has historically enjoyed it (e.g., people in
heterosexual relationships). In other words, fundamental rights jurisprudence is
concerned with the right itself, not the class that enjoys it. If it were otherwise, a class
that was historically denied a right would always be denied the right.

In numerous cases involving various fundamental rights, the Supreme Court has
recognized that fundamental rights are equally guaranteed to classes that were historically
excluded from the enjoyment of those rights. If it were correct that the historical
exclusion of a class from the enjoyment of a right ends the inquiry, many landmark
fundamental rights cases would have come out very differently.

That the Supreme Court has looked to what was historically enjoyed, not who
historically enjoyed it, is reflected in the case law involving the right to sexual privacy.
In striking down a prohibition on the use of contraceptives by married couples, Griswold
relied on history to conclude that there exists a right to sexual privacy. Griswold, 381
U.S. at 486 (“We deal with a right of privacy older than the Bill of Rights.”). In striking

down a prohibition on the distribution of contraceptives to unmarried couples, Eisenstadt
did not rely on history to conclude that unmarried couples, like married couples, enjoy

the right to sexual privacy. Indeed, such a conclusion would have been inconsistent with
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history. Instead, it concluded that, if history establishes that the right to sexual privacy
exists, then it exists for all couples, whether married or unmarried. Eisenstadt, 405 U.S.
at 453 (“[W]hatever the rights of the individual to access to contraceptives may be, the
rights must be the same for the married and the unmarried alike.”); see also Carey v.

Population Servs. Int’]l, 431 U.S. 678 (1977) (the right to sexual privacy extends to

minors notwithstanding history to the contrary).

The case law involving the right to cafe, custody, and control of one’s children
similarly reflects an analysis of what was historically enjoyed, not who historically
enjoyed it. Historically, a child born out of wedlock Was'; nullius fillius and therefore had

no parent in the eyes of the law. See, e.g., Stone v. Gulf Am. Fire & Cas. Co., 554 So. 2d

346, 357 n.9 (Ala. 1989) (noting “the harsh common law concept that illegitimate
children were nullius fillius”). Notwithstanding such history, the Supreme Court in
Stanley v. Illinois, 405 U.S. 645 (1972), recognized the parental rights of an unwed
father. See also Marshall v. Stefanides, 17 Md. App. 364, 376 (1973) (“We conclude that
the law of Maryland is that the father of illegitimate children may not be denied the right
to seek custody of those children.”).

The same analysis holds true where the right to physical liberty is concerned. In
colonial times, involuntary confinement of the mentally ill was an issue largely beyond
the concern of the courts. Lisa Newell, America’s Homeless Mentally I11: Falling
Through the Cracks, 15 New Eng. J. on Crim. & Civ. Confinement 277, 280 (1989).
Indeed, this remained the case until the 1960s. Id. at 281. Nevertheless, in O’Connor v.

Donaldson, 422 U.S. 563 (1975), the Supreme Court had no trouble recognizing that the
fundamental right to physical liberty is equaily guaranteed to the mentally ill.

The case law concerning the right to marry is no different in its commitment to the
principle that, where a right exists, it is not limited to those who historically enjoyed it.

Indeed, Loving, Boddie, Zablocki, and Turner all would have been decided very

differently if the right to marry were so limited.

Historically, the right to marry was not enjoyed by people in interracial
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rel:w.uiionships.25 See Peter Wallenstein, Tell the Court I Love My Wife: Race, Marriage,
and Law — An American History 253-54 (2002) (anti-miscegenation laws persisted in
most colonial and post-colonial states for three centuries). Just nineteen years before the
tssuance of the ruling in Loving, at least thirty states prohibited interracial marriage, at
least six by constitutional provision. See id. at 159-60. Yet Loving held that the right to
marry is guaranteed to different-race couples, just as it is guaranteed to same-race
couples. Loving, 488 U.S. at 12.

Historically, the right to marry also did not include the right to re-marry.”®
England was a virtually divorceless society until 1857, a%;d, while some states in the
nineteenth century allowed legal separation, legal divorcefwas rare, often requiring an act
of a state legislature, and only under limited circumstances, such as adultery. See
Lawrence Friedman, A History of American Law 179-86 (1973). Yet the Supreme Court
has repeatedly vindicated the right to re-marry. In Boddie, the Court held that the

government may not require an indigent person to pay a fee as a condition of divorce.
Boddie, 401 U.S. at 380-81. And, in Zablocki, the Court held that the government may
not prohibit a “deadbeat” parent from re-marrying. Zablocki, 434 U.S. at 388-90.

Similarly, in Turner, the Supreme Court would not have reached the conclusion
that the government may not prohibit a prisoner from marrying if “the right to marry” had
been improperly recast as “the right of prisoners to marry.””’ Turner, 482 U.S. at 95-96.

B In Maryland, the ban on interracial marriages predated statehood and persisted
until 1967. See supra Statement of Facts § IV.A. Thus, for 191 of Maryland’s 230 years
of statehood, the racial composition of a marriage was an essential component of the
legal definition of marriage.

% Maryland did not permit divorce, except by an extraordinary act of the General
Assembly, until 1841. In re Heilig, 372 Md. 692, 713-14 (2003). Thus, for much of
Maryland’s history, the right to marry was not commonly understood to include the right
to re-marry.

%" Given that the right to marry extends even to prisoners who have no expectation
that their marriages will be consummated, id. at 96, Turner demonstrates that the right to
marry is not part and parcel of the right to procreate, or vice versa. Indeed, the Court has
long identified the right to marry and the right to procreate as separate rights. See, e.g.,
Roe, 410 U.S. at 152. And, as Griswold and Eisenstadt make clear, one has both a right
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As a matter of historical fact, the right to marry was enjoyed in none of these
circumstances. Nevertheless, the right to marry was ultimately recognized as pertaining
to all of them, making clear that the right is not limited to those who historically enjoyed
it. See also Goodridge, 798 N.E.2d at 961 n.23 (“[I]t is circular reasoning, not analysis,

to maintain that marriage must remain a heterosexual institution because that is what it
historically has been.”).

That this is the correct analysis is confirmed by the repudiation of the one
exception to the rule — Bowers v. Hardwick, 478 U.S. 186 (1986). Just as the State in this
case seeks to characterize the fundamental right at issue ;':;s the right to marry a same-sex
partner, the Supreme Court in Bowers characterized the ﬁ;ndamental right at issue as “the
right to engage in [same-sex sexual] conduct.” Id. at 194. But this case is no more about
“the right to same-sex marriage” than Bowers was about “the right to same-sex sodomy.”

As Justice Blackmun observed in his dissenting opinion in Bowers, “[t]his case is no

more about a fundamental right to engage in homosexual sodomy, as the Court purports

to declare, than Stanley v. Georgia . . . was about a fundamental right to watch obscene

movies, or Katz v. United States . . . was about a fundamental right to place interstate bets

from a telephone booth. Rather, this case is about the most comprehensive of rights and
the right most valued by civilized men, namely, the right to be let alone.” 1d. at 199
(Blackmun, J., dissenting) (quotations omitted). Seventeen years later, Justice Blackmun
was vindicated when Lawrence not only overruled Bowers, but indeed held that “[1t] was
not correct when it was decided.” Lawrence, 539 U.S. at 578. Placing itself squarely in

the line of cases following Griswold, Lawrence confirmed that lesbian and gay people

“may seek autonomy for [purposes such as sexual intimacy], just as heterosexual persons
do.” Id. at 574. In doing so, Lawrence reaffirmed that the proper analysis is what was

historically enjoyed (e.g., sexual privacy), not who historically enjoyed it (e.g., people in

to marry, with or without procreating, and a right to procreate, with or without marrying.
See also Goodridge, 798 N.E.2d at 961 (“[1]t is the exclusive and permanent commitment
of the marriage partners to one another, not the begetting of children, that is the sine qua
non of civil marriage.”).
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heterosexual relationships).

This Court must not repeat the analytical error of Bowers. “[T]he essence of the
right to marry is freedom to join in marriage with the person of one’s choice.”® Perez,
198 P.2d at 21 (emphasis added); see also Goodridge, 798 N.E.2d at 958 (“[TThe right to
marry means liftle if it does not include the right to marry the person of one’s choice.”);
NAACP LDF Br.; Law Professors Br.

b. A number-based marital restriction and a sex-based
marital restriction present analytically distinct
considerations

The State’s argument notwithstanding, State Br. af58-59, extending marriage to
same-sex couples would not necessitate extending marriage to polygamous units any
more than extending marriage to interracial couples did. See Perez, 198 P.2d at 46
(Shenk, J., dissenting) (“The underlying factors that constitute justification for laws
against miscegenation closely parallel those which sustain the validity of prohibitions

against . . . bigamy.”) (citations omitted); Tennessee v. Bell, 66 Tenn, 9, 1872 WL 4237,

at *1 (1872) (“[By extending marriage to interracial couples,] [t]he Turk or
Mohammedan, with his numerous wives, may establish his harem at the doors of the
capitol, and we are without remedy.”); Peter Irons & Stephanie Guitton, May It Please
the Court 282-83 (1993) (the Virginia Attorney General at oral argument in Loving
asserted that the “prohibition of interracial marriage . . . stands on the same footing as the
prohibition of polygamous marriage, or incestuous marriage™). Each restriction on the

partners to a marriage demands its own assessment and stands on its own merit. A

% Glucksberg is both consistent with this analysis and distinguishable from this
case. In Glucksberg, the Supreme Court found that #o one historically enjoyed a right to
assisted suicide. Glucksberg, 521 U.S. at 728. In contrast, people in heterosexual
relationships have historically enjoyed a right to marry, but people in lesbian or gay
relationships have not. Suessman v. Lamone, 383 Md. 697 (2004), is also distinguishable
from this case. In Suessman, this Court recognized that the contours of the right to vote
have always been limited by the competing right of a political party to choose its
champion. See id. at 732 n.17. In contrast, the contours of the right to marry are not
similarly limited by a competing constitutional consideration.
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number-based marital restriction and a sex-based marital restriction present analytically
distinct considerations.

Coverture necessitated a male partner to a marriage and a female partner to a
marriage because the law assigned different rights and responsibilities to the partners to a
marriage based on their sex. Now that coverture has been abolished, the law assigns the
same rights and responsibilities to each partner to a marriage. Thus, today, if a male
partner were substituted for a female partner to a marriage, or vice versa, the law
assigning rights and responsibilities to the partners to a marriage would not need to
change to accommodate the substitution. This is so because the law assigning rights and
responsibilities to the partners to a marriage is sex-blind. f

In contrast, the law assigning rights and responsibilities to the partners to a
marriage is not number-blind. If two or more partners were substituted for one partner to
a marriage, the law assigning rights and responsibilities to the partners to a marriage
would need to change to accommodate the substitution. The law does not contemplate
the assignment of rights and responsibilities to the partners to a marriage where two
partners have conflicting interests vis-a-vis a third partner, e.g., two partners disagreeing
over how to care for an incapacitated third partner, two partners competing over the
estate of an intestate third partner. Moreover, the law does not contemplate the rights and
responsibilities of one marital partner vis-a-vis a child of two other marital partners. The
substitution of two or more partners for one partner to a marriage would therefore
necessitate increased governmental involvement in intimate family matters, and could
thereby implicate compelling governmental interests.

Such considerations only confirm that a number-based marital restriction requires

its own assessment.” See Law Professors Br.

¥ The same is true where consanguinity-based and age-based marital restrictions
are concerned. Each presents analytically distinct considerations, e.g., public health,
capacity to consent.
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c. Article 24 of the Declaration of Rights is an expansive and
dynamic guarantee of equality and liberty

Since the framing of the Maryland Constitution in 1776, Marylanders have
enjoyed the expansive protections guaranteed by Article 24 (then, Article 21) of the
Declaration of Rights. The State’s radical proposition that the application of Article 24
may not yield any result at odds with the state of affairs in 1776, State Br. at 31, would
effect a significant diminution of such protections.

The State’s originalist interpretation of Article 24 is analytically flawed because
the proper inquiry is not what the framers of the Maryland Constitution understood
marriage in particular (or any other matter subject to Articie 24) to mean. Rather, it is
what they understood equality and liberty in principle to mean. The historical record
does not support the proposition that the framers of the Maryland Constitution intended
Article 24 to be a limited and static mandate of equality or liberty. Indeed, the enduring
check on the tyranny of the majority over any disfavored class in any context is the sine
qua non of any constitutional guarantee of equal protection. And the enduring guarantee
of basic liberties to all is the sine qua non of any constitutional guarantee of due process.
Article 24 would be meaningless if it guaranteed Marylanders nothing more than the
“equality” and “liberty” that existed at the time of the framing of the Maryland
Constitution — an “equality” that tolerated pervasive bias based on race, alienage,
illegitimacy, and numerous other considerations that have since been repudiated, and a
“liberty” that denied fundamental rights to historically disfavored classes. This Court has
flatly rejected such originalist notions:

[W]hile the principles of the Constitution are unchangeable, in interpreting
the language by which they are expressed it will be given a meaning which
will permit the application of those principles to changes in the economic,
social, and political life of the people, which the framers did not and could
not foresee. Thus, while we may not depart from the Constitution’s plain
language, we are not bound strictly to accept only the meaning of the
language at the time of adoption . . . . Thus, we construe the Constitution’s
provisions to accomplish in our modern society the purposes for which they
were adopted by the drafters.

41



Benson v. State, 389 Md. 615, 632-33 (2005) (quotation and citations omitted).
More fundamentally, the State’s originalist interpretation of Article 24 is

inconsistent with the text, context, and judicial interpretation of Article 24. By its own
terms, Article 24 does not limit its own application to the “equality” or “liberty” that
existed in 1776. Nor does it exempt marriage (or any other matter subject to Article 24)
from its purview. This expansive reading is only reinforced when Article 24 is placed in
context with the other articles of the Declaration of Rights. See Md. Const. Decl. Rts, art.
1 (*[A]Jll Government of right . . . [is] instituted solely for the good of the whole.”). And
it is reflected in the interpretation of Article 24 by Maryl?nd courts throughout the past
230 years. See, e.g., Murphy, 325 Md. at 356-57 (all forms of discrimination, including
discrimination based on race, alienage, and illegitimacy, are subject to some level of
review under Article 24). Indeed, it is inconceivable that, if, for example, the State were
to re-enact an anti-miscegenation law, there would be no recourse under Article 24
because the framers of the Maryland Constitution tolerated, even endorsed, such
discrimination.

In the end, the State’s originalist interpretation of Article 24 proves far too much.
It would implicate much more than the exclusion of same-sex couples from marriage, by
turning back the clock to 1776 for all disfavored classes in all contexts. It would also
implicate much more than Article 24 by turning back the clock to 1776 for all other
original provisions of the Maryland Constitution.”® Throughout the past 230 years,

*® The fact that Md. Const. art. I11, § 43 protects the property of a wife from the
debts of her husband is immaterial. Contra State Br. at 39 n.22. If the constitutional
guarantee of equal protection or due process were limited by the social conventions
indirectly referenced by the framers of the Maryland Constitution, then not only the
exclusion of same-sex couples from marriage but also the unequal treatment of married
women (with the exception of unequal treatment of married women involving matters of
property) would fall outside the scope of constitutional protection. Cf. Deems v. Western
Md. Ry. Co., 247 Md. 95 (1967) (pre-Article 46 case recognizing that disparities between
married men and married women implicated the constitutional guarantee of equal
protection). Plaintiffs note that this Court has already held that Md. Const. art. III, § 43
does not stand as a jurisdictional barrier to a grant of relief in this case. Duckworth v.
Deane & Polyak, 393 Md. 524, 543-45 (2006).
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Maryland courts have necessarily rejected this extremely cramped view of the Maryland
Constitution.’’ See Law Professors Br.

For the foregoing reasons, the exclusion of same-sex couples from marriage is
subject to strict scrutiny because it significantly and disparately burdens the exercise of
the fundamental right to marry.

C.  The Exclusion of Same-Sex Couples from Marriage Is Subject to Strict

Scrutiny Because It Classifies Based on Sexual Orientation

The exclusion of same-sex couples from marriage is also subject to strict scrutiny
because it classifies based on sexual orientation. .

1. Classifications Based on Sexual Oﬁentation Are Subject to Strict
Scrutiny

“[W]hen a statute creates a distinction based upon clearly ‘suspect’ criteria . . .
then the legislative product must withstand a rigorous, ‘strict scrutiny.”” Waldron, 289
Md. at 705-06. In subjecting suspect classifications to strict scrutiny under Article 24,
this Court has embraced the hallmarks of traditional strict scrutiny: “Laws which are
subject to this demanding review violate the equal protection clause unless the State can
demonstrate that such laws are necessary to promote a compelling governmental

interest.”*? Id. at 706 (quotation omitted).

In addition, the fact that Md. Const. art, IV, § 38, now repealed, provided for the
issuance of marriage licenses “subject to such provisions as are now and may be
prescribed by Law” is immaterial. Contra State Br. at 39 n.22 (emphasis added).
Presumably, such “Law” included constitutional law. Regardless, when Md. Const. art.
IV, § 38 was repealed, any originalist intent underlying it was necessarily forsaken.

*! The State’s alternative interpretation of Article 24, i.¢., the framers of the
Maryland Constitution intended to grant the legislative branch sole authority over
marriage-related matters, State Br. at 39-40, simply cannot be reconciled with the long
history of judicial review of such matters. See, e.g., Giffin v. Crane, 351 Md. 133 (1998);
Condore v. Prince George’s County, 289 Md. 516 (1981); Kline v. Ansell, 287 Md. 585
(1980); Rand v. Rand, 280 Md. 508 (1977); Deems v. Western Md. Ry. Co., 247 Md. 95
(1967); Hofmann v. Hofmann, 50 Md. App. 240 (1981); Coleman v. State, 37 Md. App.
322 (1977).

32 This Court also recognizes an intermediate level of scrutiny applicable to
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Lesbian and gay people constitute a suspect class because they are “a category of
people who have experienced a history of purposeful unequal treatment or been subjected
to unique disabilities on the basis of stereotyped characteristics not truly indicative of
their abilities.” Id. at 705 (quotation omitted) (emphasis added). First, lesbian and gay
people have experienced and continue to experience systemic discrimination on account
of their sexual orientation. This historical pattern of prejudice directed against a
disfavored class has so often proven to be invidious that it must be viewed with a high
degree of suspicion. Second, discrimination based on sexual orientation is highly
suspicious because sexual orientation bears no relation to capacity to participate in or
contribute to society. It has proven to be an irrelevant céﬁsideration in every context in
which the government acts, from law enforcement to public education® to public
employment™ to child custody and visitation disputes.”® For cach of these reasons, such
discrimination must be closely scrutinized to ensure that it is not invidious. See Br. of
Amici Equality Md., et al. (“Sexual Orientation Br.”).

a. Lesbian and gay people have experienced a history of
purposeful unequal treatment

Lesbian and gay people have suffered broad-based prejudice in the past and
continue to suffer such prejudice today. The manifestation of such animus has changed

over time, but its existence has remained constant. At the turn of the past century, the

“quasi-suspect classification[s]” which “impact upon sensitive, although not necessarily
suspect criteria.” Id, at 711 & n.16 (quotations omitted).

 See, e.g., Johmson v. Johnson, 385 F.3d 503 (5™ Cir. 2004); Stemler v. City of
Florence, 126 F.3d 856 (6™ Cir. 1997).

3 See, €.£., Flores v. Morgan Hill Unified Sch. Dist., 324 F.3d 1130 (9th Cir.
2003); Nabozny v. Podlesny, 92 F.3d 446 (7th Cir. 1996).

* See, e.g., Miguel v. Guess, 51 P.3d 89 (Wash. Ct. App. 2002), rev. denied, 64
P.3d 650 (Wash. 2003); Quinn v. Nassau County Police Dep’t, 53 F. Supp. 2d 347
(E.D.N.Y. 1999); Weaver v. Nebo Sch. Dist., 29 F. Supp. 2d 1279 (D. Utah 1998);
Glover v. Williamsburg Local Sch. Dist. Bd. of Educ., 20 F. Supp. 2d 1160 (S.D. Ohio
1998).

* See, e.g., Boswell v. Boswell, 352 Md. 204 (1998).
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medical establishment “embraced the ‘degeneracy’ theory of homosexuality . . . . [which]
emphasized the depravity of the condition.” Patricia A. Cain, Litigating for Lesbian and
Gay Rights: A Legal History, 79 Va. L. Rev. 1551, 1555 (1993) (footnote omitted). The

post-World War I era was marked by repression of sexual orientation-related expression.

Id. at 1557. During the McCarthy era, lesbian and gay people were grouped with
Communists as security risks, resulting in a Presidential executive order calling for the
purge of such “sex perverts” from government service. Id. at 1565-66. Throughout the
1950s and 1960s, police commonly raided gay bars and arrested patrons as a form of
harassment. Id. at 1564-65. Until 1990, lesbian and gay':_immigrants were precluded
from entering the United States, first as “psychopaths,” thén as “sexual deviants.” See
Tracey Rich, Sexual Orientation Discrimination in the Wake of Bowers v. Hardwick, 22
Ga. L. Rev. 773, 773 n.4 (1988). And, until 2003, the legal consequences of sodomy

laws “were sufficiently severe to make lesbians and gay men think of themselves as

criminals just for being who they were.” Cain, supra at 1564; see also Lawrence, 539

U.S. at 575 (*When homosexual conduct is made criminal by the law of the State, that
declaration in and of itself is an invitation to subject homosexual persons to
discrimination both in the public and in the private spheres.”).

Today, many lesbian and gay people continue to hide their sexual orientation for
fear of rejection or harassment. Those who choose not to do so often find themselves the
targets of discrimination on account of their sexual orientation. In one recent survey,
three out of four respondents reported experiencing such discrimination, with one out of

three respondents experiencing physical violence. Kaiser Family Found., Inside-OUT: A

Report on the Experiences of esbians, Gays and Bisexuals in America and the Public’s
Views on Issues and Policies Related to Sexual Orientation 3-4 (2001) (www k{f.org/
kaiserpolls/loader.cfm?url=/commonspot/security/getfile.cfm&PagelD=13874). Such

results are consistent with the findings of the Surgeon General:

[Olur culture often stigmatizes homosexual behavior, identity and
relationships. These anti-homosexual attitudes are associated with
psychological distress for homosexual persons and may have a negative
impact on mental health, including a greater incidence of depression and
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suicide, lower self-acceptance and a greater likelihood of hiding sexual
orientation . . . . In their extreme form, these negative attitudes lead to
antigay violence. Averaged over two dozen studies, 80 percent of gay men
and lesbians had experienced verbal or physical harassment on the basis of
their orientation, 45 percent had been threatened with violence, and 17
percent had experienced a physical attack.

HHS, The Surgeon General’s Call to Action to Promote Sexual Health and Responsible

Sexual Behavior 4 (2001) (www.surgeongeneral.gov/library/sexualhealth/call.htm)
(citations omitted). Indeed, lesbian and gay people remain among the leading targets of
hate crimes. See FBI, Hate Crime Statistics 9 (2002) (www.fbi.gov/ucr/
hatecrime2002.pdf) (1,244 of the 7,462 hate crimes repdft’ed in 2002 — sixteen percent of

all reported hate crimes — were motivated by sexual orientation bias).
A similar history of discrimination has been experienced by lesbian and gay
people in Maryland. This fact has been recognized ~ even documented — by the State

itself.”’

Y7 See, e.g., Maryland Comm’n on Human Relations, Annual Report 11 (2002)
(www.mchr.state. md.us/annrep2002.pdf) (documenting 66 reported hate crimes on the
basis of sexual orientation, constituting nine percent of all reported hate crimes, in 2002);
Maryland Comm’n on Human Relations, Annpal Report 9 (2001)
(www.mchr.state.md.us/annrep%202001.pdf) (“The report compared the disposition of
home purchase loan applications filed by co-applicants of the same gender with the
disposition of applications filed by co-applicants of the opposite gender . .. . and found
that the same-gender group was consistently denied a greater percentage of applications
for conventional loans, particularly when the lender was a bank or thrift institution.”);
Maryland Gen. Assemb., Operating Budget Analysis Document 9-10 (2001)
(www.mlis.state.md.us/2001rs/budget_docs/All/Operating/DO0L00_- Maryland
Commission_on_Human Relations.pdf) (“The Interim Report of the Special Commission
to Study Sexual Orientation Discrimination in Maryland . . . . reported that the public
hearings produced numerous testimonials of discrimination against Maryland citizens
based upon their sexual orientation. Some testimony detailed incidents of threats and
violence, as well as indifference from authorities investigating such incidents. Some
involved wrongful dismissal from employment and some, eviction from, and denial of
housing. Testimony was also heard from citizens with objections to certain sexual
erientations who had concerns about having to employ or rent to people with such
orientations.”); Maryland Comm’n on Human Relations, Press Release (2001)
(www.mchr.state.md.us) (“As testimony at public hearings and before Senate and House
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In sum, there exists a pattern of prejudice directed against lesbian and gay people
that has proven to be extraordinarily pernicious, which is independently sufficient to
render sexual orientation a classification of which this Court should be especially
suspicious.

b. Lesbian and gay people have been subjected to unique
disabilities on the basis of stereotyped characteristics not
truly indicative of their abilities

Despite the fact that homosexuality “implies no impairment in judgment, stability,
reliability or general social and vocational capabilities,” harmful stereotypes about
lesbian and gay people have long served as justifications for the discrimination that

lesbian and gay people have experienced. American Psychiatric Ass’n, Fact Sheet: Gay,

Lesbian and Bisexual Issues 2 (2000) (www.psych.org/public_info/
gaylesbianbisexualissues22701,pdf).

Homosexuals have suffered from the extreme fear and hatred of the
heterosexual majority. They have at various times been viewed as
psychotic, immoral, and generally repulsive. As a result of these
characterizations, homosexuals have been deprived of many opportunities
open to heterosexuals. This deprivation is rarely based on any lack of
capability but is instead usually based on the majority’s perception of
homosexuality as contrary to nature and morality.

Rich, supra at 773-74 (footnotes omitted).
The evidence dispelling odious myths that persist about homosexuality is

overwhelming. With respect to the notion that lesbian and gay people are mentally ill,

Committees confirmed, discrimination based on sexual orientation has been a harsh
reality for many gays, lesbians and bisexuals who live, work in, and visit Maryland.”};
Maryland Comm’n on Human Relations, Annual Report 3 (2000)

(www.mchr.state. md.us/annrep2000.pdf) (“[Housing] discrimination based on . . . sexual
orientation was widely reported.”); Special Comm’n to Study Sexual Orientation
Discrimination in Md., Interim Report Transmittal Memorandum 1-2 (2000)
(“[IIndividuals whose sexual orientation differs from the presumed majority . . . . pay
taxes, participate in our democracy and add to the richness of our culture. Yet, the
Commission was disturbed to find that they are regularly victimized on the basis of who
they are rather than on what they do.”).
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“[a]tl major professional mental health organizations have gone on record to affirm that
homosexuality is nof a mental disorder.” American Psychiatric Ass’n, supra at 1
(emphasis in original); see also APA Br. Moreover, all such organizations, as well as the
Surgeon General, have emphatically rejected the suggestion that leshian and gay people
can or should change their sexual orientation. American Psychiatric Ass’n, supra at 2
(“There is no published scientific evidence supporting the efficacy of ‘reparative therapy’
as a treatment to change one’s sexual orientation.”); id. at 4 (noting that the American
Psychological Association, the National Association of Social Workers, and the
American Academy of Pediatrics agree); HHS, supra at 4 (*Sexual orientation is usually
determined at adolescence, if not earlier, and there is no vﬁlid scientific evidence that

sexual orientation can be changed.”) (citations omitted); see also APA Br.

Many stereotypes about lesbian and gay people falsely brand them as threats to
child welfare. Yet “[nJumerous studies have shown that the children of gay parents are as
likely to be healthy and well-adjusted as children raised in heterosexual households.
Children raised in gay or lesbian households do not show any greater incidence of
homosexuality or gender identity issues than other children,” American Psychiatric
Ass’n, supra at 3; see also (E. 265-90 (declaration of Judith Stacey, Ph.D.) (“Stacey
Declaration™)); Br. of Amici National Ass’n of Soc. Workers (“Child Welfare Br.”); APA

Br. Furthermore, there is simply no correlation between sexual orientation and child

molestation. See Carole Jenny, et al., Are Children at Risk of Sexual Abuse by

Homosexuals?, 94 Pediatrics 44 (1994} (finding that less than one percent of child

molesters are gay); see also Child Welfare Br.; John Boswell, Christianity, Social

Tolerance and Homosexuality: Gay People in Western Europe from the Beginning of the

Christian Era to the Fourteenth Century (1980) (noting that, historically, baseless

accusations of child molestation have been leveled against various disfavored minorities
vulnerable to such propaganda).

The notion that lesbian and gay people favor sexual promiscuity over committed,
family-centered relationships similarly lacks any empirical support. Like their

heterosexual counterparts, most lesbian and gay people desire stable relationships.
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Indeed, one recent survey showed that 74% of lesbian and gay people would marry if
they could. Kaiser Family Found., supra at 4; APA Br.

Thus, lesbian and gay people have been disadvantaged, not on account of their
capacity to participate in or contribute to society, but rather on account of insidious
untruths about their sexual orientation, which is independently sufficient to render them a
suspect class.

* %* *

Both because lesbian and gay people have experienced a history of purposeful
unequal treatment and, separately, because they have beé_n subjected to unique disabilities
on the basis of stereotyped characteristics not truly indicé.ﬁve of their abilities, the
Oregon Court of Appeals has held that they are a suspect class:

[W]le have no difficulty concluding that [lesbian and gay people] are
members of a suspect class. Sexual orientation, like gender, race, alienage,
and religious affiliation is widely regarded as defining a distinct, socially
recognized group of citizens, and certainly it is beyond dispute that
homosexuals in our society have been and continue to be the subject of
adverse social and political stereotyping and prejudice.

Tanner v. Oregon Health Scis. Univ., 971 P.2d 435, 447 (Or. Ct. App. 1998). This Court
should hold likewise.”® See Children’s Hosp. & Med. Ctr. v. Bonta, 118 Cal. Rptr. 2d

% Federal courts have sporadically identified immutability and, separately,
political powerlessness as alternative avenues to recognition as a suspect class for
purposes of federal equal protection jurisprudence. Maryland courts have not done
likewise for purposes of state equal protection jurisprudence. Nevertheless, Plaintiffs
note that sexual orientation would be immutable even if it were true that, like alienage,
and sex, it could be changed. See Ehrlich v. Perez ex rel. Perez, No. 137, 2006 WL
2882834 (Md. Oct. 12, 2006) (reaffirming that alienage is a suspect classification); In re
Heilig, 372 Md. 692 (2003) (acknowledging transsexualism). Suspect classes include
classes defined by a characteristic that people “should not be required to change because
{they are] fundamental to . . . individual identities or consciences.” Hemandez-Montiel v.
INS, 225 F.3d 1084, 1092 (9t11 Cir. 2000). Plaintiffs further note that lesbian and gay
people are politically powerless, especially given that many feel that they must conceal
their sexual orientation to avoid discrimination. They have yet to achieve anything close
to comprehensive protection for themselves and their families — and indeed have
achieved far less than racial minorities or women have in this regard. Moreover, they
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629, 650 (Ct. App. 2002); Hermandez, Nos. 86-89, at 12-16 (Kaye, C.J., dissenting);
Marriage Cases, 2006 WL 2838121, at *60-*62 (Kline, J., concurring in part and
dissenting in part); Watkins v. United States Army, 875 F.2d 699, 724-28 (9" Cir. 1989)

(Norris, J., concurring).

c. The State’s reliance on federal case law is misplaced

Tellingly, the State does not contest whether lesbian and gay people meet the
definition of a suspect class as set forth under Maryland case law. Rather, it relies solely
on federal case law on this topic. State Br. at 43-46. Such case law, however, is not
persuasive. .‘

First, because the scope of the Maryland equal proiection guarantee is distinct
from that of the federal equal protection guarantee, federal case law on this topic is not
controlling. See Waldron, 289 Md. at 714-15; Maryland Green Party, 377 Md. at 157;
Dua, 370 Md. at 621-22; Frankel, 361 Md. at 313; Verzi, 333 Md. at 417; Kirsch, 331

Md. at 97. Moreover, where, as here, the Supreme Court has not yet decided an issue

under the federal constitution, compare Romer v. Evans, 517 U.S. 620 (1996) (whether
sexual orientation is a suspect classification is an open question in federal jurisprudence)
with San Antonip Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973) (wealth is not a

suspect classification in federal jurisprudence), Maryland courts enjoy that much more

latitude in deciding the issue under the Maryland Constitution.

Second, federal case law on this topic erroneously relies on Bowers for the
proposition that the fundamental right to sexual intimacy does not extend to people in
lesbian or gay relationships. Bowers has been wholly repudiated. The Supreme Court
has held not only that Bowers “is not correct today” but indeed that it “was not correct

when it was decided.”’ Lawrence, 539 U.S, at 578.

remain the target of persecution through majoritarian processes, including popular
referenda that are aimed precisely at taking away what political victories they have
achieved. See Sexual Orientation Br.

* Thus, Thomasson v. Percy, 80 F.3d 915, 928 (4" Cir. 1996), is unpersuasive
because it relies on Steffan v. Perry, 41 F.3d 677, 685 n.3 (D.C. Cir. 1994), which in turn
relies on Bowers: “[I]f the government can criminalize homosexual conduct, a group that
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Third, federal case law on this topic erroneously relies on Romer for the
proposition that the Supreme Court has addressed whether sexual orientation is a suspect
classification. In Romer, the Court did not address whether sexual orientation is a
suspect classification. The Court did not do so because, “if [a law] cannot pass even the
minimum rationality test,” as in Romer, “our inquiry ends.” Hooper v. Bernalillo County
Assessor, 472 U.S. 612, 618 (1985). Thus, such case law is unpersuasive.”’ Indeed, such

case law reinforces the prudential rule articulated in Hooper.*!

is defined by reference to that conduct cannot constitute a ‘suspect class.’” Steffan, 41
F.3d at 684 n.3 (citation omitted). Likewise, Lofton v. Secretary of the Dep’t of Children
& Fam. Servs., 358 F.3d 804, 818 & n.6 (1 1" Cir. 2004), is unpersuasive because it relies
on federal case law that in turn relies on Bowers. See Equality Found. of Greater
Cincinnati, Inc. v. City of Cincinnati, 128 F.3d 289, 292-93 (6™ Cir. 1997) (“[U]nder
Bowers . . . and its progeny, homosexuals [do] not constitute either a ‘suspect class’ or a
‘quasi-suspect class’ because the conduct which define[s] themn as homosexuals [is]
constitutionally proscribable.”) (citation and footnote omitted); Holmes v. California
Army Nat’l Guard, 124 F.3d 1126, 1132 (9® Cir. 1997) (relying on progeny of Bowers);
Richenberg v. Perry, 97 F.3d 256, 260 & n.5 (7™ Cir. 1996) (relying on Bowers and its
progeny); High Tech Gays v. Defense Indus. Sec. Clearance Office, 895 F.2d 563, 571
(9" Cir. 1990) (“[A]ithough the Court in [Bowers] analyzed the constitutionality of the
sodomy statute on a due process rather than equal protection basis, by the [Bowers]
majority holding that the Constitution confers no fundamental right upon homosexuals to
engage in sodomy, and because homosexual conduct can thus be criminalized,
homosexuals cannot constitute a suspect or quasi-suspect class entitled to greater than
rational basis review for equal protection purposes.”) (citations and footnote omitted);
Ben-Shalom v, Marsh, 881 F.2d 454, 464 (7 Cir. 1989) (“If homosexual conduct may
constitutionally be criminalized, then homosexuals do not constitute a suspect or quasi-
suspect class entitled to greater than rational basis scrutiny for equal protection
purposes.”) (footnote omitted); Woodward v. United States, 871 F.2d 1068, 1076 (Fed.
Cir. 1989) (“After [Bowers] it cannot be logically asserted that discrimination against
homosexuals is constitutionally infirm.”). The remaining federal case law on which
Lofton relies does not address whether sexual orientation is a suspect classification. The
other two cases on which the State relies, [n re Kandu, 315 B.R. 123, 143 (Bankr. W.D.
Wash. 2004), and Wilson v. Ake, 354 F. Supp. 2d 1298, 1307 (M.D. Fla. 2005), show the
same absence of meaningful analysis.

* See, e.g., Lofton, 358 F.3d at 818 & n.6 (relying on Holmes, 124 F.3d at 1132,
and Richenberg, 97 F.3d at 260 n.5, both of which in turn rely on Romer); Veney v.
Wyche, 293 F.3d 726, 732 (4™ Cir. 2002) (relying on Romer).

4 See Able v. United States, 155 F.3d 628, 632 (2d. Cir. 1998) (“We need not
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2. The Exclusion of Same-Sex Couples from Marriage Classifies
Based on Sexual Orientation

It is undisputed that the exclusion of same-sex couples from marriage classifies
based on sexual orientation. Whether a couple can marry turns on whether the couple is
an opposite-sex couple or a same-sex couple. In other words, whether a couple can
marry turns on the essential distinction between a heterosexual couple and a lesbian or
gay couple. Indeed, § 2-201, the first statutory provision of its kind, was specifically
intended to codify the exclusion of same-sex couples from marriage. It was enacted in
1973 in response to the submissions of applications for marriage licenses to county clerks
by lesbian and gay couples in 1972. See Clerks of Com‘f _ Marriage Licenses; Not to Be
Issued to Members of the Same Sex, 57 Md. Op. Att’y Gen. 71 (1972); see also Alaska
Civil Liberties Union v. Alaska, 122 P.3d 781, 789 n.38 (Alaska 2005) (“Allowing a

discriminatory classification to remain in force is no different than giving it the force of
law in the first place.”).

There is no merit to the argument that the exclusion of same-sex couples from
marriage does not constitute sexual orientation-based discrimination because a lesbian or
gay person can marry a person of the opposite sex and a heterosexual person cannot
marry a person of the same sex. See Perez, 198 P.2d at 25 (“A [person] may find himself
barred by law from marrying the person of his choice and that person to him may be
irreplaceable. Human beings are bereft of worth and dignity by a doctrine that would

make them as interchangeable as trains.”); see also Peppin v. Woodside Delicatessen, 67

Md. App. 39, 46 (1986) (concluding that a discount for patrons wearing skirts or gowns
discriminated against men, notwithstanding its recognition of the fact that men can wear
skirts or gowns). In Lawrence, in which the Supreme Court struck down a law
prohibiting “deviate sexual intercourse with another individual of the same sex,”
Lawrence, 539 U.S. at 563 (quotation omitted), the State of Texas argued that, because

the law, by its own terms, prohibited sexual intimacy between “same-sex” couples

decide [the] question [whether sexual orientation is a suspect classification].”).
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instead of “lesbian or gay” couples, it did not discriminate based on sexual orientation.
Lawrence v. Texas, No. 09-102, 2003 WL 470184, at *34 (Feb. 17, 2003) (Resp. Br.)

(“Under the facially neutral conduct prohibitions of section 21.06, everyone in Texas is

foreclosed from having deviate sexual intercourse with another person of the same sex.”).
The majority opinion implicitly rejected this argument by acknowledging throughout its
analysis that the law discriminated against lesbian and gay people. Justice O’Connor’s
concurring opinion explained the underlying reasoning:

Texas argues . . . that the sodomy law does not discriminate against
homosexual persons. Instead, the State maintains that the law discriminates
only against homosexual conduct. While it is true that the law applies only
to conduct, the conduct targeted by this law is conduct that is closely
correlated with being homosexual. Under such circumstances, Texas’
sodomy law is targeted at more than conduct. It is instead directed toward
gay persons as a class.

Lawrence, 539 U.S. at 583 (O’Connor, J, concurring); see also Williams v. Glendening,
No. 98036031/CL-1059, 1998 WL 965992, at *7 (Md. Cir. Ct. Oct. 15, 1998) (“It cannot

be doubted, as [the State] concedel[s], that there would be an equal protection violation if

acts, considered not criminal when committed by a heterosexual couple, could be
prosecuted when practiced by a homosexual couple.”).

Like the law at issue in Lawrence, § 2-201 discriminates against lesbian and gay
people based on their sexual orientation. Just as a law that criminalizes the sexual
intimacy of same-sex couples criminalizes the sexual intimacy of lesbian and gay
couples, a law that prohibits marriages of same-sex couples prohibits marriages of lesbhian
and gay couples. See Goodridge, 798 N.E.2d at 958.

For the foregoing reasons, the exclusion of same-sex couples from marriage is

subject to strict scrutiny because it classifies based on sexual orientation.*

* Baker v. Nelson, 191 N.W.2d 185 (Minn.), appeal dismissed, 409 U.S. 810
(1972), is not persuasive authority. Continued reliance on a summary dismissal for want
of a substantial federal question is unwarranted where there have been “extensive
intervening doctrinal developments.” Jones v. Bates, 127 F.3d 839, 851 n.13 (9" Cir.
1997). Intervening case law of the Supreme Court has altered the legal landscape so
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III. THE EXCLUSION OF SAME-SEX COUPLES FROM MARRIAGE FAILS
ANY LEVEL OF SCRUTINY

A. At a Minimum, the Exclusion of Same-Sex Couples from Marriage
Must Rationally Further a Legitimate State Interest

The exclusion of same-sex couples from marriage is unconstitutional because it
cannot survive regardless of the level of scrutiny to which it is subject. Observing that,
“[e]ven under the ‘minimal’ rational basis test, this Court has not hesitated to strike down
discriminatory [law] that lacked any reasonable justification,” this Court has recognized
that “[t}he vitality of this State’s equal protection doctrine is demonstrated by our
decisions which, although applying the deferential standéfd embodied in the rational
basis test, have nevertheless invalidated many legislative classifications which impinged
on privileges cherished by our citizens.” Frankel, 361 Md. at 315 (quotations omitted).*’
Thus, contrary to the State’s suggestion that rational basis review is effectively no review
at all, State Br. at 53-56, this Court has repcatedly demonstrated its willingness to strike

down laws under rational basis review where they, like § 2-201, are arbitrary and

drastically that Baker now has little, if any, precedential value. Perhaps most
significantly, since the summary dismissal in Baker, the Court has expressly held that sex
discrimination is subject to heightened scrutiny. Compare Frontiero v. Richardson, 411
U.S. 677, 682 (1973), with Reed v. Reed, 404 U.S. 71, 76 (1971). This is significant
because Baker expressly acknowledged that the exclusion of same-sex couples from
marriage is a form of sex discrimination, Baker, 191 N.W.2d at 187 (characterizing the
exclusion as “a marital restriction . . . based upon the fundamental difference in sex™), yet
subjected the exclusion to rational basis review, id. (“There is no irrational or invidious
discrimination.”). Moreover, since 1972, the Court has continued to recognize that the
right to marry is equally guaranteed to historically disfavored classes. Tumer v. Safley,
482 U.S. 78 (1987); Zablocki v. Redhail, 434 U.S. 374 (1978). Finally, since 1972, the
equality jurisprudence of the Supreme Court with respect to sexual orientation has been
revolutionized. Romer, 517 U.S. at 634-35; Lawrence, 539 U.S. at 574. In light of such
case law, continued reliance on Baker is no longer warranted.

* See also id. (“[SJuch invalid regulations have often imposed economic burdens,
in a manner tending to favor some Maryland residents over other Maryland residents.”)
(quotation omitted); (E. 322-50 (Badgett Declaration) (marriage brings with it important
economic protections)).
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irrational and therefore do not have a constitutionally sufficient justification.®

Maryland jurisprudence makes clear that, at a minimum, “a legislative
classification [must] rest upon some ground of difference having a fair and substantial
relation to the object of the legislation,” and that the object of the legislation must be a
“legitimate” one. Frankel, 361 Md. at 315, 317 (quotations omitted). As a prudential
matter, this Court need not decide whether Maryland jurisprudence requires a more
searching review than federal case law does.” As the Circuit Court correctly concluded
(E. 653-59), the exclusion of same-sex couples from marriage fails even the classic

rational basis review inquiry — whether “the classification drawn by the statute is

*“ See e.g., Frankel v. Board of Regents of Univ. of Md, Sys., 361 Md. 298 (2000)
(striking down, under rational basis review, tuition policy discriminating against certain
in-state residents); Verzi v. Baltimore County, 333 Md. 411 (1994) (striking down, under
rational basis review, ordinance discriminating against out-of-county tow truck
operators); Kirsch v. Prince George’s County, 331 Md. 89 (1993) (striking down, under
rational basis review, zoning ordinance discriminating against university student tenants);
Attorney General v. Waldron, 289 Md. 683 (1981) (striking down, under rational basis
review, statute discriminating against retired judge practitioners); Maryland State Bd. of
Batber Examiners v. Kuhn, 270 Md. 496 (1973) (striking down, under rational basis
review, statute discriminating against cosmetologists); Bruce v. Director, Dep’t of
Chesapeake Bay Affairs, 261 Md. 585 (1971) (striking down, under rational basis review,
statute discriminating against out-of-county crabbers and oystermen); City of Baltimore
v. Charles Ctr. Parking, Inc., 259 Md. 595 (1970) (striking down, under rational basis
review, ordinance discriminating against painted signs); Maryland Coal & Realty Co. v.
Bureau of Mines, 193 Md. 627 (1949) (striking down, under rational basis review,
mining statute discriminating against non-exempt counties); Dasch v. Jackson, 170 Md.
251 (1936) (striking down, under rational basis review, statute discriminating against
paper hangers); City of Havre de Grace v. Johnson, 143 Md. 601 (1923) (striking down,
under rational basis review, an ordinance discriminating against out-of-city automobiles
for hire); see also, e.g., Wheeler v. State, 281 Md. 593 (1977) (striking down, under
federal analog, a statute discriminating against adult bookstore employees).

% See Lawrence, 539 U.S. at 580 (O’Connor, I., concurring) (“When a law
exhibits such a desire to harm a politically unpopular group, we have applied a more
searching form of rational basis review to strike down such laws under the Equal
Protection Clause. We have been most likely to apply rational basis review to hold a law
unconstitutional under the Equal Protection Clause where . . . the challenged legislation
inhibits personal relationships.”); Br. of Amici Bazelon Ctr. for Mental Health Law, et al.
“Rational Basis Review Br.”’; Law Professors Br.
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rationally related to a legitimate state interest.””*® City of Cleburne v, Cleburne Living
Ctr., Inc., 473 U.S. 432, 440 (1985) (emphases added); see also Rational Basis Review

Br.; Law Professors Br.

B.  The Exclusion of Same-Sex Couples from Marriage Does Not
Rationally Further a Legitimate Governmental Interest

1. Excluding same-sex couples from marriage does not rationally
further the governmental interest in child welfare

The Circuit Court correctly concluded that the exclusion of same-sex couples from
marriage does not rationally further the governmental mférest in child welfare. (E. 654-
56.) Ignoring both the reasoning of the Circuit Court and lthe plight of Plaintiffs’
children, the State continues to seek to justify the exclusion of same-sex couples and their
children from marriage by reference to its interest in child welfare. State Br. at 60-63,
There is no merit to the State’s argument.

As stated above, the classic rational basis review inquiry is whether “the
classification drawn by the statute is rationally related to a legitimate state interest.”
Cleburne, 473 U.S. at 440 (emphases added); see also Romer, 517 U.S. at 632 (“[E]ven

in the ordinary equal protection case calling for the most deferential of standards, we

insist on knowing the relation between the classification to be adopted and the object to
be obtained.”). Accordingly, as Chief Judge Kaye of the New York Court of Appeals
correctly observed in her dissenting opinion in Hernandez:

Properly analyzed, equal protection requires that it be the legislated
distinction that furthers a legitimate state interest, not the discriminatory
law itself. Were it otherwise, an irrational or invidious exclusion of a
particular group would be permitted so long as there was an identifiable
group that benefitted from the challenged legislation. In other words, it is
not enough that the State have a legitimate interest in recognizing or
supporting opposite-sex marriages. The relevant question here is whether
there exists a rational basis for excluding same-sex couples from marriage,
and, in fact, whether the State's interests in recognizing or supporting
opposite-sex marriages are rationally furthered by the exclusion.

% A fortiori, because the exclusion of same-sex couples from marriage fails
rational basis review, it also fails strict scrutiny.
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Hernandez, Nos. 86-89, at 18-19 (Kaye, C.J., dissenting) (citations omitted) (emphases

in original); sce also id. at 11. In her dissenting opinion in Andersen, Justice Fairhurst of

the Washington Supreme Court properly articulated the same analysis:

Even if we accept the proffered interests as legitimate, the plurality and the
State fail to address or explain the issue this case raises, that is, how those
interests are furthered by denying same-sex couples the right that
heterosexual couples already enjoy. That failure is in part due to the
plurality’s incorrect framing of the issue. Contrary to the plurality’s
discussion, this case does not present the issue of whether allowing
opposite-sex couples the right to marry is rationally related to the State’s
supposed interests in encouraging procreation, marriage for relationships
that result in children, and traditional child rearing . . . . [The question we
are called upon to ask and answer here, which the plurality fails to do, is
how excluding committed same-sex couples from the rights of civil
marriage furthers any of the interests that the State has put forth. Or, put
another way, would giving same-sex couples the same right that opposite-
sex couples enjoy injure the State’s interest in procreation and healthy child
rearing?

Andersen, 138 P.3d at 1017-18 (Fairhurst, J., dissenting) (footnotes omitted) (emphases
in original). Thus, the question to be answered is not whether the inclusion of opposite-
sex couples in marriage rationally furthers a legitimate interest — as Chief Judge Kaye
noted, “any discriminatory classification does that,” i.e., “properly benefit those [it is]
intended to benefit, Hernandez, Nos. 86-89, at 11 (Kaye, C.J., dissenting). Rather, the
question to be answered is whether the exclusion of same-sex couples from marriage
rationally furthers a legitimate interest.

That this is so is confirmed by Cleburne. In Cleburne, the Supreme Court struck

down a zoning ordinance requiring a home for the mentally retarded to obtain a special
use permit. The city offered various rationales for the requirement, including the home’s
location in a flood plain, potential liability for the acts of the home’s residents, the risk
of overcrowding, potential traffic congestion, and the risk of fire hazards. Cleburne, 473
U.S. at 449-50. Although all of these reasons plausibly explain why a city would require

a special use permit for a home for the mentally retarded, the Court struck down the
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zoning ordinance because they do not plausibly explain why a special use permit would
be required of a home for the mentally retarded but not of boarding houses, nursing
homes, fratemnity and sorority houses, dormitories, apartment houses, or hospitals. Id.
In other words, the Court assessed not only whether the inclusion of a home for the
mentally retarded in a special use permit requirement rationally furthered the proffered
interests but also whether the exclusion of comparable land uses rationally furthered the
proffered interests.

Similarly, in holding unconstitutional the denial of partner benefits to gay and
lesbian public employees, the Alaska Supreme Court in Alaska Civil Liberties Union
recognized that the exclusion of gay and lesbian public efnployees did not rationally
further the governmental interest in promoting marriage among heterosexual public
employees:

There is no indication here that denying benefits to public employees with
same-sex domestic partners has any bearing on who marries. There is no
indication here that granting or denying benefits to public employees with
same-sex domestic partners causes employees with opposite-sex domestic
partners to alter their decisions about whether to marry . . . . In short, there
is no indication that the programs’ challenged aspect — the denial of
benefits to all public employees with same-sex domestic partners — has any
relationship at all to the interest in promoting marriage. To repeat: making
benefits available to spouses may well promote marriage; denying benefits
to the same-sex domestic partners . . . has no demonstrated relationship to
the interest of promoting marriage.

Alaska Civil Liberties Union, 122 P.3d at 793.

This Court, too, insists on an explanation for the exclusion of a class, as opposed
to the inclusion of a class. For example, in Kuhn, it was not enough that allowing
barbers to cut the hair of male customers furthered the governmental interest in
providing male customers with properly trained professionals, Indeed, it was fatal that
disallowing cosmetologists — who were also properly trained professionals — to do the
same did not further the proffered interest. Kuhn, 270 Md. at 512.

The need to explain the exclusion of a class is especially great in a case like this

one, in which the law at issue was specifically intended to exclude a class, as opposed to
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include a class. Section 2-201, the first statutory provision of its kind, was specifically
intended to codify the exclusion of same-sex couples from marriage. See Clerks of Court

= Marriage Licenses: Not to Be Issued to Members of the Same Sex, 57 Md. Op. Att’y

Gen. 71 (1972). Thus, it is especially incumbent on the State to explain how its proffered
interests are rationally furthered by the exclusion of same-sex couples from marriage,
because that is what § 2-201 was enacted to accomplish.

In sum, the question to be answered is whether the exclusion of same-sex couples
Jrom marriage, not the inclusion of opposite-sex couples in marriage, rationally furthers a
legitimate interest. See Rational Basis Review Br.; Law Professors Br.

a. Excluding same-sex couples t"rom marriage does not
rationally further the governmental interest in the welfare
of children who are the result of accidental procreation,
while harming children of same-sex couples

On appeal, the State specifically invokes the governmental interest in the welfare
of children who are the result of accidental procreation to justify the exclusion of same-
sex couples from marriage. State Br. at 60-63. It argues that the exclusion of same-sex
couples from marriage is justified because children of opposite-sex couples need the
stabilizing force of marriage more than children of same-sex couples do. This is so,
according to the State, because, unlike same-sex couples, opposite-sex couples can
accidentally procreate and thereby suffer the strain on a relationship that comes with
accidental procreation. Its argument is without merit. The exclusion of same-sex couples
from marriage not only does not rationally further the governmental interest in the
welfare of children who are the result of accidental procreation, but indeed harms
children of same-sex couples.

First of all, if the exclusion of same-sex couples from marriage is justified by
reference to the way in which couples exercise their fundamental right to procreate, then
it is subject to strict scrutiny, not rational basis review. Where members of one class
exercise a fundamental right one way and members of another class exercise the

fundamental right another way (e.g., voters casting ballots for Republicans and voters
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casting ballots for Democrats), the government may not deny a benefit to one class but
not the other class based on the way in which their members exercise the fundamental
right, absent a showing that the differential treatment furthers a compelling governmental
interest in a narrowly tailored manner. Indeed, “a classification necessarily lacks any
positive relationship to a legitimate state purpose, and consequently fails [even] rational-
basis scrutiny, when it withdraws a general public benefit on account of the exercise of a
right otherwise guaranteed by the Constitution.” Bray v. Alexandria Women’s Health
Clinic, 506 U.S. 263, 303 (1993) (Souter, J., concurring in judgment in part and
dissenting in part) (citation omitted); see also Saenz v. Rbe, 526 U.S. 489,499 n.11
(1999) (“If a law has no other purpose — than to chill the zissertion of constitutional rights
by penalizing those who choose to exercise them, then it [is] patently unconstitutional.”)
(quotation omitted); Attorney General v. Soto-Lopez, 476 U.S. 898, 903 (1986) (“A state
law implicates the right to travel . . . when impeding travel is its primary objective.”)
(citations omitted). Here, the State asserts that it denies the right to marry to same-sex
couples but not to opposite-sex couples because opposite-sex couples can exercise the
right to procreate by engaging in sexual intercourse but same-sex couples can exercise
the right to procreate only by resorting to artificial reproductive technology. Given its
gross overinclusiveness and underinclusiveness, the exclusion of same-sex couples from
marriage cannot survive the strict scrutiny that the State’s assertion triggers.*’

That said, the proffered justification fails even rational basis review.

7 Plaintiffs note that the State’s argument is inconsistent with the principle that
children should not be denied benefits on account of the way in which their parents
exercise their fundamental rights. See Trimble v. Gordon, 430 U.S. 762 (1977)
(illegitimate children may not be denied benefits on account of the fact that their parents
did not exercise their fundamental right to marry); see also Plyler v. Doe, 457 U.S. 202,
220 (1982) (“[Tmposing disabilities on the child is contrary to the basic concept of our
system that legal burdens should bear some relationship to individual responsibility or
wrongdoing. Obviously, no child is responsible for his birth and penalizing the child is
an ineffectual — as well as unjust — way of deterring the parent.”) (quotation omitted).
Children of same-sex couples should not be denied the protections that come with
marriage on account of the fact that their parents exercised their fundamental right to
procreate by resorting to artificial reproductive technology.
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Significantly, unlike other classifications, the classification at issue does not involve the
allocation of a scarce resource — marriage licenses are available in an unlimited supply.

See Hernandez, Nos. 86-89, at 19 (Kaye, C.J., dissenting) (“There are enough marriage

licenses to go around for everyone.”). Thus, unlike in other cases, here, there is no zero-
sum game in play. Children of same-sex couples enjoying the protections that come
with marriage would not take away from children of opposite-sex couples doing the
same.*® Accordingly, the welfare of children of opposite-sex couples, including children
who are the result of accidental procreation, is not rationally furthered by the exclusion
of same-sex couples and their children from the protecti;::)ns that come with marriage.
Indeed, the exclusion of same-sex couples and their children from the protections that
come with marriage serves only to diminish the welfare of children of same-sex couples,
who need the stabilizing force of marriage, t0o.*” Given that marriage is a limitless
good, the governmental interest in the welfare of children, including children who are
the result of accidental procreation, is furthered by allowing more couples to marry, not
fewer.

Accordingly, “while encouraging opposite-sex couples to marry before they have
children is certainly a legitimate interest of the State, the exclusion of gay men and
lesbians from marriage in no way furthers this interest.” Hernandez, Nos. 86-89, at 19

(Kaye, C.J., dissenting) (emphasis in original).’®

*® Any suggestion that marriages of same-sex couples would diminish marriages of
opposite-sex couples is, at its core, animus-based and therefore illegitimate, See infra
Argument § I11.B.2.a.

¥ If marriage is intended to benefit children who are the result of accidental
procreation, then there is cruel irony in the fact that many such children are ultimately
adopted by same-sex couples.

* See also Andersen, 138 P.3d at 1018 (Fairhurst, J., dissenting) (“Undoubtedly,
state-sanctioned, opposite-sex marriage has a conceivable rational basis — some opposite-
sex couples can procreate, and the State may have a legitimate interest in encouraging
procreation and family stability by allowing such couples to marry, But DOMA in no
way affects the right of opposite-sex couples to marry — the only intent and effect of
DOMA was to explicitly deny same-sex couples the right to marry.”) (emphases in
original); Kansas v, Limon, 122 P.3d 22, 37 (Kan. 2005) (“[T]he relationship between the
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b. Excluding same-sex couples from marriage does not
rationally further any governmental interest in
encouraging children to be brought into their families
through “traditional” procreation, while harming
children of same-sex couples

Some amici curiae, e.g., Amici Curiae James Q. Wilson, et al., advance a
governmental interest in encouraging children to be brought into their families through
“traditional” procreation. The exclusion of same-sex couples from marriage not only
does not rationally further any such an interest, but indeed harms children of same-sex
couples.

Opposite-sex couples will continue to bring children into their families through
“traditional” procreation regardless of whether same-sex couples are permitted to marry.
See Hooper, 472 U.S. at 622 (striking down a statute under rational basis review because
it “[was] not written to require any connection between [the classification] and [the
proffered interest].”).

Moreover, even under rational basis review, a proffered justification must have
some basis in reality. See Heller v. Doe ex rel. Doe, 509 U.S. 312, 321 (1993) (“[E]ven

the standard of rationality as we so often have defined it must find some footing in the

realities of the subject addressed by the legislation.”). The reality is that the State’s

objective [i.e., furthering the welfare of children who are the result of accidental
procreation] and the classification [i.e., subjecting same-sex sexual relations with a minor
to greater criminal penalty than opposite-sex sexual relations with a minor] is so strained
that we cannot conclude it is rational.”); Goodridge, 798 N.E.2d at 962 (“[S]ingl[ing] out
the one unbridgeable difference between same-sex and opposite-sex couples, and
transform[ing] that difference into the essence of legal marriage . . . . impermissibly
identifies persons by a single trait and then denies them protection across the board.”)
(quotation omitted); Lawrence, 539 U.S. at 605 (Scalia, J., dissenting) (“[W]hat
justification could there possibly be for denying the benefits of marriage to homosexual
couples exercising the liberty protected by the Constitution? Surely not the
encouragement of procreation.”) (quotation omitted); Baker, 744 A.2d at 911 (Johnson,
J., concurring in part and dissenting in part) (“[TThe State cannot explain how the failure
of opposite-sex couples to accept responsibility for the children they create relates at all
to the exclusion of same-sex couples from the benefits of marriage.”) (emphasis in
original).
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interest in marriage is not to encourage children to be brought into families through
“traditional” procreation. Indeed, state law requires neither the ability nor the desire to
bring a child into one’s life through “traditional” procreation as a condition of marriage.
See Md. Code Ann., Fam. Law tit. 21. Rather, the reality is that the State’s interest in
marriage is to support couples and their children, whether their children were brought
into their families through “traditional” procreation or through other means. State law
treats children who are brought into their families through “traditional” procreation and
children who are brought into families through other means (e.g., adoption, donor
insemination) equally. See, e.g., Md. Code Ann., Fam. L_aw § 5-308(b)(1) (adoption);
Md. Code Ann., Est. & Trusts § 1-206(b) (donor inseminzition). Thus, any distinction
between same-sex couples and opposite-sex couples that is predicated on the means
through which children are brought into their families is arbitrary and irrational.
Furthermore, where a classification is “so discontinuous with the reasons offered
for it,” those reasons become “impossible to credit.” Romer, 517 U.S. at 632, 635; see

also Cleburne, 473 U.S. at 446 (“The State may not rely on a classification whose

relatronship to an asserted goal is so attenuated as to render the distinction arbitrary or
irrational.”) (citations omitted). The exclusion of lesbian and gay couples from marriage
deprives them of the full range of protections that come with marriage, only a small
subset of which involves procreation. In light of the “sheer breadth™ of the deprivation
and its considerable discontinuity with any interest in procreation, it is impossible to
credit any state interest in procreation as the reason for the exclusion of same-sex couples

from marriage. Romer, 517 U.S. at 632

Because the exclusion of same-sex couples from marriage does not rationally

further any interest in encouraging children to be brought into their families through

*! See also Baker, 744 A.2d at 881 (*“The law extends the benefits and protections
of marriage to many persons with no logical connection to the stated governmental goal
[of procreation].”); id. at 884 (“Considered in light of the extreme logical disjunction
between the classification and the stated purposes of the law — protecting children and
‘furthering the link between procreation and child rearing” — the exclusion falls
substantially short of this standard.”).
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“traditional” procreation, any such interest does not justify the exclusion of same-sex
couples from marriage. Goodridge, 798 N.E.2d at 961-62 (rejecting proffered interest in
procreation); Baker, 744 A.2d at 884 (same).

c. Excluding same-sex couples from marriage does not
rationally further any governmental interest in
encouraging children to be raised by heterosexual
parents, while harming children of same-sex couples

Some amici curiae, e.g., Amicus Curiae Alliance for Marriage, advance a
governmental interest in encouraging children to be raised by heterosexual parents.
Again, the exclusion of same-sex couples from marriage not only does not rationally
further any such governmental interest, but indeed harms children of same-sex couples.

It is undisputed in the record that the social science research and the child welfare

community are monolithic in their conclusion that lesbian and gay parents are as fit as

heterosexual parents.”? (E. 265-90 (Stacey Declaration)); see also Child Welfare Br. ;

APA Br. But even if it were true that heterosexual parents were more fit than lesbian and
gay parents (which it is not), the exclusion of lesbian and gay couples from marriage
neither increases the number of children raised by heterosexual parents nor decreases the
number of children raised by lesbian and gay parents, See Hooper, 472 U.S. at 622,

Moreover, permitting lesbian and gay couples to marry would not diminish the
welfare of the children of heterosexual couples; rather, it would only enhance the welfare
of their own children:

Excluding same-sex couples from civil marriage will not make children of

32 All arguments to the contrary are without merit. See (E. 265-90 (Stacey
Declaration)); see also Child Welfare Br.; APA Br. Such arguments rely on studies that
compare children of unmarried couples to those of married couples, children of divorced
couples to those of intact couples, and children of single parents to children of dual
parents; they do not rely on studies that compare children of leshian and gay parents to
children of heterosexual parents. Id. Moreover, they disingenuously suggest that
whatever difference in parenting style may exist between some mothers and some fathers
bears on child outcomes. Id. Finally, they falsely assert that the social science research
over the past few decades that uniformly concludes that lesbian and gay parents are as fit
as heterosexual parents is methodologically flawed. Id.
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opposite-sex marriages more secure, but it does prevent children of same-

sex couples from enjoying the immeasurable advantages that flow from the

assurance of a stable family structure in which children will be reared,

educated, and socialized . . . . It cannot be rational under our laws, and

indeed it is not permitted, to penalize children by depriving them of State

benefits because the State disapproves of their parents’ sexual orientation.
Goodridge, 798 N.E.2d at 964 (quotation and footnote omitted)., Thus, the exclusion of
lesbian and gay couples from marriage inhibits, rather than advances, the governmental
interest in child welfare. By denying the children of lesbian and gay parents the myriad
protections that only marriage affords, the State is contravening its own interest in child
welfare. This is especially incongruous in light of the fact that, in many cases, the State
establishes the legal relationships between such children and their parents by allowing for
adoption by one or both parents.

Furthermore, the State’s own laws and practices confirm that it does not have an
actual interest in favoring heterosexual parents over lesbian and gay parents. See Heller,

509 U.S. at 321. Inresolving child custody and visitation disputes, state courts disregard
the sexual orientation of each parent. Boswell v. Boswell, 352 Md. 204 (1998).

Moreover, state courts routinely grant adoptions to lesbian and gay people. See supra
Statement of Facts § I. Indeed, adoption agencies “may not deny an individual’s
application to be an adoptive parent because . . . [0]f the applicant’s . . . sexual
orientation” and “may not delay or deny the placement of a child for adoption on the
basis of the prospective adoptive parent’s . . . sexual orientation.” Md. Regs. Code tit. 7,
§§ 05.03.09(A)(2), 05.03.15(C)(2). Furthermore, state courts routinely grant second-
parent adoptions to same-sex partners. See supra Statement of Facts, § II.A 4. In
addition, the Maryland Department of Health and Mental Hygiene routinely issues birth
certificates recognizing same-sex partners as co-parents. (See E. 206 (birth certificates of
Gita Deane and Lisa Polyak’s children), 215 (birth certificate for Alvin Williams and
Nigel Simon’s child), 231 (birth certificate for Jodi Kelber-Kaye and Stacey Kargman-
Kaye’s child).) Because any governmental interest in favoring heterosexual parents over

lesbian and gay parents is belied by the State’s own laws and practices, it is “impossible
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to credit.” Romer, 517 U.S. at 635; see also Waldron, 289 Md. at 723.

Because the exclusion of same-sex couples from marriage does not rationally
further any interest in encouraging children to be raised by heterosexual parents, any such
interest does not justify the exclusion of same-sex couples from marriage. Goodridge,
798 N.E.2d at 962-64 (rejecting proffered interest in parenting); Baker, 744 A.2d at 884
(same).

2. Discrimination for its own sake is not a legitimate governmental
interest

The State invokes governmental interests in traditi:on and uniformity. State Br. at
50-51; id. at 57-58. But discrimination for its own sake isnot a legitimate (let alone
compelling) interest.

a. Expressing moral disapproval of a class is not a legitimate
governmental interest

Expressing moral disapproval of lesbian and gay people for its own sake is not a
legitimate interest. It is simply another way of saying, “we discriminate against lesbian
and gay people because we want to discriminate against lesbian and gay people.” Itis
therefore inherently and patently arbitrary and irrational.

The Supreme Court has long recognized that discrimination for its own sake is
inherently illegitimate: “[I]f the constitutional conception of ‘equal protection of the
laws’ means anything, it must at the very least mean that a bare [governmental] desire to
harm a politically unpopular group cannot constitute a legitimate governmental interest.”

United States Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973). This Court has

recognized the same principle. Kirsch, 331 Md. at 99 (“[S]ome objectives — such as ‘a

bare ... desire to harm a politically unpopular group,” — are not legitimate state
interests.”) (quotation omitted).

The Supreme Court has made express that this principle equally applies where a
law expresses moral disapproval of a class. As Justice O’Connor recently explained:

Texas attempts to justify its law, and the effects of the law, by arguing that
the statute satisfies rational basis review because it furthers the legitimate
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governmental interest of the promotion of morality . . . . This case raises . . .
whether, under the Equal Protection Clause, moral disapproval is a
legitimate state interest to justify by itself a statute that bans homosexual
sodomy, but not heterosexual sodomy. It is not. Moral disapproval of this
group, like a bare desire to harm the group, is an interest that is insufficient
to satisfy rational basis review under the Equal Protection Clause. Indeed,
we have never held that moral disapproval, without any other asserted state
interest, is a sufficient rationale under the Equal Protection Clause to justify
a law that discriminates among groups of persons. Moral disapproval of a
group cannot be a legitimate governmental interest under the Equal
Protection Clause because legal classifications must not be drawn for the
purpose of disadvantaging the group burdened by the law. Texas’
invocation of moral disapproval as a legitimate state interest proves nothing
more than Texas’ desire to criminalize homosexual sodomy.[>’]

Lawrence, 539 U.S. at 582-83 (O’Connor, J., concurring) (quotation and citations

omitted). Recognizing that, “[n]ecessarily, there are limits to the valid exercise of the
police power of the State,” this Court has recognized the same principle, observing that,
“[o]therwise, the State Legislature would have unbounded power and the Fourteenth
Amendment would be ineffective, for then it would be enough to say that any piece of
legislation was enacted for the purpose of conserving the . . . morals . . . of the people.”
Davis v. State, 183 Md. 385, 396-97 (1944) (citation omitted). Accordingly, this Court
has held that, “[i]f. . . a statute designed for the promotion of . . . morals . . . has no real
or substantial relation to those objects, . . . it is the duty of the court to adjudge
accordingly, and thereby give effect to the Constitution.” Id. at 397 (citation omitted).
The Supreme Court has also made express that this principle equally applics where
a law is intended to accommodate the discriminatory attitudes of the general public, as
opposed to those of the government itself. Cleburne, 473 U.S. at 448 (“[M]ere negative
attitudes, or fear, unsubstantiated by factors which are properly cognizable . . . , are not

permissible bases for [governmental discrimination].”); Palmore v. Sidoti, 466 U.S. 429,

433 (1984) (*The Constitution cannot control such prejudices but neither can it tolerate

them. Private biases may be outside the reach of the law, but the law cannot, directly or

% Accordingly, the law at issue in Lawrence failed any level of scrutiny. See
Lawrence, 539 U.S. at 578.
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indirectly, give them effect.””). Furthermore, the Court has made express that this
principle equally applies where a law discriminates against lesbian and gay people.
Lawrence, 539 U.S. at 578; Romer, 517 U.S. at 635.

For these reasons, the Circuit Court correctly concluded that “expressing moral
disapproval of a class is not sufficient to sustain a classification where there is no other

legitimate state interest.” (E. 658); see also Goodridge, 798 N.E.2d at 967 (rejecting

proffered interest in expressing community consensus that homosexuality is immoral);
Baker, 744 A.2d at 885-86 (rejecting proffered interest in maintaining official intolerance
of intimate same-sex relationships). "
b. Maintaining traditional discfimination against a class is
not a legitimate governmental interest

Maintaining traditional discrimination within marriage for its own sake is also not
a legitimate interest. It is simply a variation on the same theme — “we discriminate within
marriage because we have always discriminated within marriage” — and is therefore
inherently and patently arbitrary and irrational.

Blind adherence to traditional discrimination is by definition arbitrary and
irrational. See Bowers, 478 U.S. at 199 (Blackmun, J., dissenting) (“It is . . . revolting if
.. . the rule persists from blind imitation of the past.”) (quotation omitted); see also
Limon, 122 P.3d at 34-35 (rejecting proffered interests in traditional sexual mores and
development and historical notions of appropriate sexual development of children);
Schroeder v. Broadfoot, 142 Md. App. 569, 585 (2002) (noting that, notwithstanding the
tradition of giving children their fathers’ surnames, constitutional considerations preclude

courts from blindly adhering to such tradition); Eubanks v. Louisiana, 356 U.S. 584, 588

(1938) (“[L]ocal tradition cannot justify failure to comply with the constitutional mandate
requiring equal protection of the laws.”). The justification for a classification must be

“independent” of the fact that the classification exists, Romer, 517 U.S. at 633, in order to

explain why it exists. Goodridge, 798 N.E.2d at 961 n.23 (“[1]t is circular reasoning, not
analysis, to maintain that marriage must remain a heterosexual institution because that is

what it historically has been.”); Baehr, 852 P.2d at 61 (“[The proposition that] the right of
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persons of the same sex to marry one another does not exist because marriage, by
definition and usage, means a special relationship between a man and a woman . . . . [is]

circular and unpersuasive.”) (quotation omitted); Perez, 198 P.2d at 27 (“Certainly the

fact alone that . . . discrimination has been sanctioned by the state for many years does
not supply justification.”). Absent such a justification, the classification is “a

classification for its own sake, something the Equal Protection Clause does not permit.”

Romer, 517 U.S. at 635. Thus, any interest in maintaining traditional discrimination
within marriage for its own sake is not a legitimate interest because, no matter how
historically entrenched a discriminatory practice may be, __the fact of the historical
entrenchment does not justify the discriminatory practice, even under rational basis
Teview.

Moreover, the State’s own history confirms that it does not have an actual interest
in maintaining traditional discrimination within marriage. The State has abandoned many
aspects of the historical definition of marriage, which included exclusions, restrictions,
and inequalities based on race, class, religion, and sex. See supra Statement of Facts §
IV; see also (E. 291-321 (Cott Declaration}); History Br. The State may not selectively
assert an interest in maintaining traditional discrimination within marriage only where
lesbian and gay people are concerned. Where “the disadvantage imposed is born of
animosity toward the class of persons affected,” it is constitutionally impermissible.
Romer, 517 U.S. at 634.

As the Circuit Court so elegantly put it, “[wlhen tradition is the guise under which
prejudice or animosity hides, it is not a legitimate state interest.” (E. 658); see also
Goodridge, 798 N.E.2d at 965 (rejecting proffered interest in preventing trivialization or
destruction of marriage); Baker, 744 A.2d at 884 (rejecting proffered interest in
protecting marriage from destabilizing changes).

c. Ensuring uniform discrimination against a class is not a
legitimate governmental interest

Ensuring uniform discrimination within marriage for its own sake is also not a

legitimate interest. It is simply another variation on the same theme — “we discriminate
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within marriage because others discriminate within marriage” — and is therefore
inherently and patently arbitrary and irrational.

Blind adherence to the discrimination of others is also by definition arbitrary and
irrational. See Cleburne, 473 U.S. at 448 (1985); Palmore, 466 U.S. at 429. This is so

even if “the discrimination of others” is the discrimination of other governmental actors.

Indeed, it is inconceivable that the Maryland Constitution tolerates an otherwise
unconstitutional law simply because a comparable law exists in another jurisdiction.
Whatever protections are afforded to citizens of other jurisdictions under the laws of
those jurisdictions, such protections do not determine thdsp that are afforded to the
citizens of Maryland under Maryland law. See Goodridge, 798 N.E.2d at 967 (“We
would not presume to dictate how another State should respond to today’s decision. But
neither should considerations of comity prevent us from according Massachusetts
residents that full measure of protection available under the Massachusetts

Constitution.”); see also In re Opinions of the Justices to the Senate, 802 N.E.2d 656, 571

(Mass. 2004) (“[W]e would do a grave disservice to every Massachusetts resident, and to
our constitutional duty to interpret the law, to conclude that the strong protection of
individual rights guaranteed by the Massachusetts Constitution should not be available to
their fullest extent in the Commonwealth because those rights may not be acknowledged
elsewhere.™).

Moreover, given the wide divergence among state marriage laws, it is impossible
to ensure uniform discrimination within marriage. For example, Maryland is among a

minority of states — just 21 ~ that permit first cousins to marry each other.”* Also,

> Compare Md. Code Ann., Fam. Law § 2-202, with Ariz. Rev. Stat. § 25-101;
Ark. Code Ann. § 9-11-106; Del. Code Ann. tit. 13, § 101(a); Idaho Code Ann. § 32-206;
750 I1l. Comp. Stat. 5/212; Ind. Code Ann. § 31-11-1-2; Iowa Code § 595.19; Kan. Stat.
Ann, § 23-102; Ky. Rev. Stat. Ann, § 402.010; La. Civ. Code Ann art. 90; Me. Rev. Stat.
Ann. tit. 19-A., §§ 651, 701; Mich. Comp. Laws § 551.4; Minn. Stat. § 517.03; Mo. Rev.
Stat. § 451.020 ; Mont. Code Ann. § 40-1-401; Neb. Rev. Stat. § 42-103; Nev. Rev. Stat.
§ 122.020; N.H. Rev. Stat. Ann. § 457:2; N.D. Cent. Code § 14-03-03; Ohio Rev. Code
Ann. § 3101.01; Okla. Stat. Ann. tit. 43, § 2; Or. Rev. Stat. § 106.020; 23 Pa. Cons. Stat.
§ 1304; S.D. Codified Laws § 25-1-6; Utah Code Ann. § 30-1-1; Wash. Rev. Code
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Maryland is one of just fourteen states that permit otherwise underage individuals to
marry where a party to the matriage either is pregnant or has given birth.”> Our federal
system has a well-developed mechanism — comity law - to account for such divergence

among state marriage laws. See, e.g., Henderson v. Henderson, 199 Md. 449 (1952)

(recognizing out-of-state common law marriage). Because comity law adequately
addresses any concern involving uniformity among state governments, any such concern
does not justify the exclusion of same-sex couples from marriage. See Moreno, 413 U.S.
at 536-37 (“The existence of [laws already addressing the proffered concerns] necessarily
casts considerable doubt upon the proposition that the [ciassiﬁcation] could rationally
have been intended to prevent those very same [concems]:”) (citations omitted); see also
Verzi, 333 Md. at 426. Furthermore, the State’s own laws undermine any claim that it
has an actual interest in ensuring uniform discrimination within marriage. The State’s
own marriage laws have diverged and continue to diverge from the majority of other
states’ marriage laws in many contexts, including consanguinity, age, and other

conditions of marriage, as well as residency and other conditions of divorce.*®

§ 26.04.020; W. Va. Code § 48-2-302; Wis. Stat. Ann. § 765.03; Wyo. Stat. Ann. § 20-2-
101.

% Legal Information Institute, Cornell University Law School, Marriage Laws of
the Fifty States, District of Columbia and Puerto Rico (www.law.comnell.edw/topics/Table
_Marriage.htm); see also Md. Code Ann., Fam. Law § 2-301(b).

56 Maryland’s marriage laws have historically diverged from other states’ marriage
laws. For example, Maryland’s marriage laws were unique in prohibiting interracial
marriages between people of Asian descent and people of African descent. Hrishi
Karthikeyan & Gabriel J. Chin, Preserving Racial Identity: Population Patterns and the
Application of Anti-Miscegenation Statutes to Asian Americans, 1910-1950, 9 Asian L.J.
1,29 n.166 (2002). In fact, the historical divergence between Maryland’s marriage laws
and other states” marriage laws was widely recognized:

Elkton, Maryland is the northemmost city in Maryland as one moves south
from New York City. New York, New Jersey, Pennsylvania, and Delaware
all placed significant limits — waiting times, blood tests, etc. — on marriage;
Maryland was more indulgent of passion’s fleeting moments. The state
therefore became the haven for eloping couples whose hormones did not
gladly tolerate delay. And since Elkton was the first city such romantics
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Any interest in ensuring uniform discrimination within marriage is no more
legitimate where federal law, as opposed to other state law, is concerned. Any assertion
that state law cannot operate independently from federal law is simply not true, even
where joint federal-state programs are concerned. For example, Medicaid is a program
administered by the state government and funded jointly by the state government and the
federal government. See 42 U.S.C. § 1396a. Although state constitutional considerations
do not govemn the federal government’s share of Medicaid expenditures, they do govern
the state government’s share. See, e.g., Simat Corp. v. Arizona Health Care Cost
Containment Sys., 56 P.3d 28 (Ariz. 2002) (state consﬁmﬁon requires state government
to pay its share of Medicaid expenditures for abortion services even though federal law
prohibits federal government from paying its share).

For these reasons, the Circuit Court correctly concluded that “abdicat[ion] [of] its
role as reviewing body and substitut{ion] [of] the judgment of other state legislatures for
its own . . .. is impermissible, as it is the role of the courts to determine the

constitutionality of legislation.” (E. 656); see also Goodridge, 798 N.E.2d at 967

(rejecting proffered interest in avoiding interstate conflict); Baker, 744 A.2d at 885
(rejecting proffered interest in maintaining uniformity with marriage laws in other states).
3. Legislative hegemony is not a legitimate governmental interest

The State urges this Court to capitulate to the General Assembly. State Br, at 51-
52. Legislative hegemony, however, is not a legitimate (let alone compelling) interest. If
it were otherwise, it would justify discrimination under rational basis review in every
instance.

The Maryland Constitution already ensures that the legislative branch is protected
from improper encroachment by the judicial branch. The judicial branch decides only

those cases and controversies over which it has jurisdiction. Of particular significance, a

would encounter in Maryland, the term “quickie marriage” became
synonymous with Elkton.

Richard G. Singer, The Proposed Duty to Inquire as Affected by Recent Criminal Law
Decisions in the United States Supreme Court, 3 Buff. Crim. L. Rev. 701, 743 (2000).
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presumption in favor of the legislative branch is already a component of the rational basis
review inquiry.

Any suggestion that the legislative branch is constitutionally entitled to even
greater deference disregards the very framework of government established by the
Maryland Constitution. The very role of the judicial branch is to serve as a check on the
other branches of government. See Marbury v. Madison, 5 U.S. 137, 177 (1803) (“It is
emphatically the province and duty of the judicial department to say what the law is.”);
see also Duckworth, 393 Md. at 543-45; Md. Const. Decl. Rts. art. 8. And the very

purpose of Articles 46 and 24 is to ensure that disfavored;classes may seek judicial

recourse where majoritarian processes fail to ensure equality and liberty. Indeed, it is in
such cases that the judicial branch performs one of its most important functions. As
Judge Cathell recently stated:

It is always easiest to decline to address controversial issues. It is, perhaps,
the safest thing to do, even for courts. But the avoiding of such issues is
best left to the political processes of the other branches of government. It is
our branch of government, the judiciary, under the express and implied
doctrine of the separation of powers, to which the toughest and most
difficult decisions are delegated. It is our primary role to ensure that the
fundamental constitutional rights, which are reserved to the people, are
protected. One of the most important roles of the judiciary is to see that the
laws equally protect all people.

Frase v. Barnhart, 379 Md. 100, 130-31 (2003) (Cathell, J., concurring). In so stating,
Judge Cathell echoed the sentiments of Judge Wilner in his dissenting opinion in
Schochet:

We have never shied from declaring presumptively valid laws
unconstitutional, when the conflict seems clear, merely because no higher
court had previously done so. We look at the statute and we look at the
Constitution, and, if the one appears to us to be repugnant to the other, we
declare it so and give effect to the higher, controlling provision. We
obviously may not exercise this authority capriciously; we are constrained
to give due deference to the Legislature and to sustain its enactments unless
their repugnancy to the Constitution is clear. But when that repugnancy is
clear — clear to us — we have no choice, if we are to remain true to our own
oaths of office, other than to strike down the offending enactment.
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Schochet, 75 Md. App. at 356 (Wilner, J., dissenting) (emphases in original). Thus, the
judicial branch has an essential role — indeed, a constitutional duty — when it comes to
ensuring equality and liberty for disfavored classes.

Because legislative hegemony is not a legitimate interest, it does not justify the
exclusion of same-sex couples from marriage. Goodridge, 798 N.E.2d at 961-62
(rejecting proffered interest in ensuring that legislature can control and define marriage).

4. Excluding same-sex couples from marriage is not rationally
related to the governmental interest in cost savings

On appeal, the State does not maintain any governtental interest in cost savings.
Regardless, the exclusion of same-sex couples from marriage does not rationally further
any such interest.

It is undisputed in the record that the exclusion of same-sex couples from marriage
does not achieve cost savings. (E. 322-50 (Badgett Declaration).) Regardless, the
Supreme Court has long held that the governmental interest in cost savings, standing
alone, is no justification for any classification:

We recognize that a State has a valid interest in preserving the fiscal
integrity of its programs. It may legitimately attempt to limit its
expenditures, whether for public assistance, public education, or any other
program. But a State may not accomplish such a purpose by invidious
distinctions between classes of its citizens.[>']

Shapiro v. Thompson, 394 U.S. 618, 633 (1969); see also Romer, 517 U.S. at 635

(rejecting the proffered interest in “conserving resources” as too attenuated). If it were
otherwise, cost savings would almost always justify discrimination under rational basis
review, because discrimination almost always achieves cost savings. Because there is an
infinité number of ways in which a classification could be drawn, almost all of which
would achieve cost savings, there must be an independent justification for the choice of
one hine over the others. Otherwise, an arbitrarily drawn classification would almost

always survive scrutiny under rational basis review. This is why the proper inquiry is not

%7 Accordingly, the law at issue failed any level of scrutiny.
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whether a classification furthers the governmental interest in cost savings, but rather
whether it does so in a non-arbitrary manner. As this Court has recognized:

fa]lmost every enactment, no matter how invidious, can be justified on the
grounds of fiscal restraint. For example, no one can dispute that a statute
which denied the non-fundamental right of education to members of a non-
suspect class of our citizens would reduce the costs of education, yet
neither would anyone dispute that this action, undertaken to serve that sole
purpose, would represent a manifest breach of the principles of equal
protection.

Waldron, 289 Md. at 724; see also Ehrlich, 2006 WL 2882834, at *18.

Because the exclusion of same-sex couples from marriage does not further the
governmental interest in cost savings in a non-arbitrary manner, the governmental interest
in cost savings does not justify the exclusion of same-sex couples from marriage. See
Goodridge, 798 N.E.2d at 964 (1ejecting proffered interest in conserving scarce
resources).

* Ed #*

Whatever good results when an opposite-sex couple makes a commitment of the
highest order to each other — whether for themselves, their children, or society at large —
would be equally realized if a same-sex couple were to make the same commitment.
Thus, it is arbitrary and irrational to allow opposite-sex couples to make such a
commitment to each other but not to allow same-sex couples to do the same. The
exclusion of same-sex couples from marriage is nothing more than discrimination for its
own sake, something that has long been recognized as anathema in constitutional
jurisprudence. Accordingly, the exclusion of same-sex couples from marriage fails any
level of scrutiny.

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that this Court affirm the

ruling of the Circuit Court.

The foregoing Brief of Plaintiffs-Appellees was prepared using 13-point Times New
Roman font.

75



October 19, 2006

Respectfully submitted,

Andrew H. Baida

Caroline D. Ciraolo

Cooperating Attorneys for the ACLU Foundation
and the ACLU Foundation of Maryland
Rosenberg Martin Greenberg, LLP

25 South Charles Street, Suite 2115

Baltimore, MD 21201

(410) 727-6600

Kenneth Y. Choe

James D. Esseks

American Civil Liberties Union Foundation

Lesbian Gay Bisexual Transgender & AIDS Projects
125 Broad Street

New York, NY 10004

(212) 549-2627

David R. Rocah

American Civil Liberties Union Foundation
of Maryland

3600 Clipper Mill Road, Suite 350
Baltimore, MD 21211

(410) 889-8555

Arthur B. Spitzer

American Civil Liberties Union Foundation
of the National Capital Area

1400 20™ Street, NW, Suite 119
Washington, DC 20036

(202) 457-0800

Attorneys for Plaintiffs-Appellees

76



APPENDIX



TABLE OF CONTENTS

Page
Letter from Ruth D. Eaton, Librarian, Maryland Dep’t of Legislative
Servs., to Vincent A. Borlaug (July 13, 1978) c.covreeimciiiiic s Apx. 1
Excerpt from Changes in Md. Constitution on Ballot, Washington Post,
Oct. 23, 1972, at Bl e Apx.3
Excerpt from 18 Referendum Issues Confront Voters, News Am., Oct. 24,
LOT2, AL A ..ot eceeee ettt e et e v e a b e s e e e e e e e e n e et e e e r e e e reeeans Apx. 4
Excerpt from Voter’s Guide, Baltimore Sun, Oct. 22, 1972, at 25 ....covvereiinennnnnnn Apx. 5
Excerpt from Record Vote Expected, Bethesda-Chevy Chase Trib., Nov. 3,
TOT2, At 12 oottt s et e et e Apx.7
Excerpt from More on the Questions, Frederick News, Nov. 3, 1972, at Ad............ Apx. 8
Barbara M. Morris, Ladies, Beware, Baltimore Sun, Oct. 20, 1972, at A18.............. Apx. 9
Louis Azrael, Women s Rights vs. Fatti Maschi, News Am., Oct. 27, 1972,
1 & T OO OO OT OO PTPTO TP Apx. 10
Equal Rights, Columbia Times, Nov. 2, 1972, at 4A. ..o Apx. 11
Question No. 3: Equal Rights, Catonsville Times, Nov. 2, 1972, at 1B................. Apx. 12
Equal Rights, Arbutus Times, Nov. 2, 1972, at 2A ..o Apx. 13
Make This Tuesday Count, Maryland Indep., Nov. 2, 1972, at A2 ..., Apx. 14
Barry C. Rascovar, Feminists Find Few Foes of Ballot Question, Baltimore
Sun, Oct. 31, 1972, at C24 ... a e Apx. 15

Excerpt from Governor’s Comm’n to Study Implementation of the Equal
Rts. Am., Report to the Governor (1979) ..o Apx. 17



y
July 13, 1978 . A ' :
- ' : . :
Mr. Vincent A. Borlaug - .‘ : ' S " . _'“ oy 4
25 West Glebe Road o . IR oo .
Apartment C-20°- - . o S
Alexandria V:Lrg:!n:l..n - 22305 o . :-

Dear Mr. Borlaug. ’ - . " pe _'., L

. The Secretary oE State ‘s office has referred your 1etter A
to t:his office forv reply. . . Co

YRR
L

- Chapter 366 of the Acts of Haryland of 1972 (ﬁ 3. 687)
- proposed an amendment to the .Constitution of Maryland by adding ' 1
- Article 46 to the Bill of Rights, “Equality of rights under ‘the - -.°, o
Jaw shall not be abridged or denied because of sex." This amend— . S
' ment was ratified by the voters at t‘he November 7, 1972 election. o .
Additionally, also in 195::, two joint resolutions were passed,
H.J.R. 302 (Joint Resolution 35) and S.J.R. 80 (Joint.Resolution 35)
ratifying the proposed amendment to the Unil:ed States Constit:ut:l.on
relative to equal rights for men and women.'

In 1973 two resolutions (S.R. 135 and 136) and one joint .
resolution (H.£.R. 96) were introduced. House Joint Resolution 96
to repeal the 1972 Joint Resolutions 34 and 35 failed, as did
¢ S.R. 135 requesting that the Legislative Councit appoint a coumittee
to study the application of the Maryland Equal Rights Amendment 4n -
the area of domestic relations.” Senate Resolution 136 requesting .-
the same thing was approved and referred to the Legislative Cauncil'
Coopmittee on Judicial Pruceedinga ag Jtem 10-1.° The Judicial.Prc—--
" ceadings Cormittee did not act on this request because on September 5,
1973 the Governor appointed a special.commission to wmake this study. )
The Governor's Cormission to Study the’ Implementation of the ? R
Equal Rights Amendment ceased functioning as of July 1, 1978.° T
report is expected to be published concerning the Commission's find; A T
. Ings by the Depariment of Human Rescurces, Mr. Dave Glen, 1100 -, % L -
North Eutaw Street, Baltimoxre, Maryland 21201. e e

B.J.R. 5 and H.B. 125 of the 1974 Session of the legislature,,'-f
both of which failed passage, also would have repealed the rati- ST
fication of the propased U. 5. avendment and the Maryland Ccnstitutionalm 2 _

amendment .
Apx. 1 ! C S



Mr. Vinceat A. Borlaug . -2~ .. . July13, 1978 .-

~ L - ' I -\

~ B.J.R 37 of .the 1978 Session of the General Assembly was - N
introduced requesting the Executive Brarch to disapprove ex-- .. .. - T - ',
penditures of ta¥ payers’ momey for nonessential travel and .-

,‘..mniemmmmmdmc&.in.mte&mh*hm;re&sgﬁmﬁfr*u
the federal Equal Rights Amendment. This resolution received R : c
an unfavorable report from the House: Judiciary Committee, and R o
thus fafled passage. . - ‘ . L e o

- .-
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Eeca.use they make dis-
tinction between the sex-
" es.
. 4) an act to allow in-
troduction of more than
one Constitutionsal
amendment into the
~General Assembly in one
biil to correct invalld or
inmccurate provisions or
where one bill proposes
more than one amendment
on the same subject.
5) Voting Rights — an
“ao: o allow the General
Assembly to determine
thy voling rights of con-

S

[ s

TR

g

AL

Amendment — an act stat- .

vu:Led toluns and menisl
trenmpelenky, Flghis now
pruliihalin in shy nialc
Constitutton.

£) Consent Culendar —
an act to nllow the Siate
Senate and House
Delegates to read anc vole
on certain bills in a group
on wsecond or third
roodings rathor than rosd
each separately three
different days as is done
now,

7) Elective Boards of

Educxation an aclt 1o
allow counties that have
elected boards of
education lo stagger the
terms of the members as is
done now in Montgomery
County.
_ B) Advertising Laws —
an act to pruvxde for
publication in the
newspaper of certainlaws
two successive weeks
before enactment and once
after instead of three
successive weeks alter
snactment.

g) State Debt Funding
— an act to include an ap-
propriation in the State
budget for principal and
interest on debts rather

‘then taxing only property

owners in & levy lo pay for

capital improvements.
10) Judicial Budget —

an ectto allow the Gonersal

. Asserably o0 decrease the

budget of the Judicisry
Depariment a3 well as-to
increaseitwhichitmaydo
now.,

11) Hearferd County

Orphans Court — an act.

which would abolish the
Orphans Court in Harford
County and turn its res-
ponsxbﬂmes over to the
Circuit Court.

12) Bealtimore City
Loans — an act to allow
Baltimore City to make,
guerantes or insurc loans
to residents for
rehabilitation or im-
provement of property.

13) Washington Coualy
Court Clerks — an act
removing Washington
Circuit Court clerks from
tha mearit system and put-
ting them on An  &p-
pointive besis.

14) Voting Rightq — AN

e v wm -

ém'd Vote hx'pected

tr  Gelete oburletwe
innzum..u amm:i’{mnll‘,
eyl e, Trom  ine
Peclarniien of Righis duy-

cription of citizens on-
titled 1 vele,

15) Baltimore County
Council Eleciion — ah act
tu allow Baltimore County
o plect its Counclimen by
counstimanta digtriots &

a combpination of metho a
rather than at large as i3
now required.

16) WSSC "Quick-Take’
— an act allowing the

Washington - Suburben.,
Senitary Commission 1052
noguire private property:
in Montgomery County: -Ph VY Ch“” Tribuné

for public
wiﬂ.hout first going-
through condemnstion

proceedings in gourt, bus
by paying the ocorpen-
salion determined by 2
jury award later.

17) Surveyor — an act
to abolish the.
constitutional office of
surveyor in Ballimore
City and all the counties of
Maryland other
Montgomery, <Carroll,
Charles and Garrett.

. 18) State Aild to Non-
Public Education — &
referendum asking ap-
proval or rajection by the
voters of 2 Maryland Non-
Public Educsation
Scholarship Program
under which parents of
children attending ap-
proved non-public
schools would W gives
state funded vouchers
toward tuition paymentin
amounts determined by
parent ingome.

Charier Amendment

The Montgomery
County Charter
amendment which voters
will be ashked to take &
position on proposes
changing the procesdure
of publication of the
County Code.

The Code is presently B

published avery five
years. ‘The smendment
would change that to
publications every ten
years with annual up-
dnting :

"b
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FREDERICK, MARYLAND

More On The Queéfr_ipns

To date we have discussed and
recommended a vote -FOR or —
AGAINST the fallowing questions:

Na. 1 — FOR — To set the size af the
General Assembly at 47 senators apd
11 delegates; eatablishing guidelines
for drawing legisiative districts. .

No. 2 — AGAINST — A stawe
opernled lotlery.

No. 17 — FOR — Eliminatiun of the
office of survevor which no lonper

——existsin Frederick County,

Ne: 18 — FOR — Twn decide whether
the 197} act of the Genernl Assembhly
setting up a scholarship prograny for
non-public school students will ya into
effect.

CTUTALSE endorstd T for election were

incumbent Congressmen Goocdloe b
Byron and Gilbert Gude of the Gth nnd
Bth districts, respectively,

Todny we weigh severul more bullor
gquestiona. .

® Vate FOR Question No, 10.which
will allow the legislnture 10 decrense
items in the budpet of the "Judiciary
Department, n move o remove from the
Executive control vver this branch of
slate government,

Question No. 10 ix a proposed
amendiment to Section 52 (51 ul Article 3
of the Constitulion of Maryland. 1o
permit  the General Assembly (o
diminish items in the budpet of the
Judiciary Department, as submitted by
the Governor to the Lugistature,

Maryland has what-is usunlly styled
An executive (ype budget. It is compiled
by the Governor. follawing  the
requirements of law where they exist
nnd otherwise being in the Governor's
discretion, The General Assembly i
constitutionally limiled in its powers 1o
alter the budpet, and finally the
Governor hns no power of veta over it,

The thrust of this propoesed
amendment is to change the powers of
the General Assembly regarding s
fction on the State Budpet. At the
present time, the General Assembly
may reduce but may mel incrense the
Executive Budget. |t may  either
increase or deerease the budyel of the
Legislative Depnrtment; and finally, it

may inrrenan laoe sk om..

[t s1ates simply that “equality of rights
under the low shall not be abridged or
donied because of sex,” :

There has heen nu gpecific provisiun
in the Conatitution of Marvland
requiring equaliiy, of rights for (he
BONOS,

The language in  the Maryland
amendment is almost identical to the
newly  proposed amendment o the
Constitution of the United Siates, this

- prapasal being that ~Eguulity of rights

under the law shall not be denied or
abridired by the Uiited States or by any
Btate on necount af gex.”

The Genvral Assemblein 1972 (JR 34
and JROIW rtified the  proposed
umendinent  te the United  Stntes
Constitution, making Marvland e
tenth State tutake this Action, .

If three-fourths of the stres ratily,
the eqund rights of sex hill wouid
became the twenty-seventh wmendment
to the Constitution of the United States,

The adaption of the imenghinent
the State Constitution as well as the
adoption of the amendment 10 the
Federa! Constitution, pither or bath,
would require the review and Prohalle
repeal of a wide variety of State
stules now making, tome distineton
hetween the sexes and perhaps would
modily court rulings throughout the
entire area of family und demestic
relations kiws, .

® Vate FOR Question No. 14, right of
sulfrage for men, which wuuld remove
ohsulete language in the Marvland
Coenstitution which limits the right to
voleto “white males,”

& Likewize, for FOR (Juestion Na. 5,
which  wuyld permit  1he Ceneral
Assembly, by Jaw; to restore the right to
voie 10 convigled felons ar e perspns
who WERE  previously  under
suardinnship orcare for mental fllnesx,

Question 5 would repeat Section 2 of
Article 1 of the Marvland Caonstitution

which now ‘prohibits persons over Y}

vears of age from ever again voling if
convicled of lureeny or any wther
“infamous” ¢rime. unless parduned Ly
the Governor. 1 alse prohibits from
valing one under guardinnship ps a

Apx. 8

FRIGES VEITE AGALNST
EENTION N, 5

T the Faifttr, Spre

ftis fine o ateline Question 18
ds it now stands as vou did i
Tursday's editorial. Rt dan'y
seuthink thad thee velers of My
baned hive the right w know the
far-reaching elfevis iF this ez
Hion were to prss?

Shoultn't the vulers renlize that
the S12.1 million anly wppliex ty
the first vear, and that  the
wvunt s only o “drop in the
bareker™ g whal i will fweeome?

Burely vetees will apree (e
xex are high epough jn the
Stel tnourder 10 witprpmrt ¢ leis
aid i private schools, lfands will
I dlewinen) «fram wlremdy right
pubilie sehaol edueat jon e hudgers,
anl higther oxves sre inevitghly,

s the Bt renlby bave- tha-
righi o use UL X meney ton
il s paricalar il by o 1pri
Vil it o iy public e pense!

This sid s suppesedd 1y b of
finaneinl hebp g prents who
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trade was regarded Senously In et geres Tor 2 vislting
. ﬁ:yi;n;fhun:hr?;ﬁzﬁt;:tdgﬁ Australlan country areas, for al- lmunesemch mlubslzd:‘:nyms Iw:u in Jul)'g
¢ opposition Labar conversation over dinner a Chinese though other customers were found At least, the Chinsse deal will
Yed to Immediste official dad blamed Austcaian —wotably the Soviel Upion—the o S0 oo Country party kses
sking on besoming Government hostllity for the break- [ormers were constious that the

been no seats in the coming election.

and to the break- dowa in whest trading. Chiness had always been good 1o 0 "o eat has been taken off the
ith Ta ; deal with and represented 3 bright government aver its policy lowards

Bns wi ipeh. ey were reports also that lmg-erm prospect. . China

i do 17, That 1’ Australian Securily Intelligence e Viclorlan farmers' federa- . PR

blog® question ™ Orgapization men had been in- o geped. the governmest o The eynlcs are reasoning ihet

Pty t DS 68 " rpcogrize. China .to Testore testore iNe «choy Eplai has thus had Il both

party B"V_":‘g?“ Chinese officials ip Hong Kong arid whest trade. Newspaper €dilorials govg in puctralta. Labor is com. -

tkie over its China u.a: there had bétn thrests bY oves the vountry criticled the piitadry recogaltion. The Liberal-

ministers o et oﬂ Clitria policy of Canberra, Country Party government, ll re-
faird Department wheal supplies - unless Chifidze”

But ‘in what s .stressed as a turted, must recall that in
ishing . t;iplmhc Hong Kong. . deflnftive stalzment, Forelgn Mink- of dlfficully, Peking's luders
" Peking 'and ha- Itvasinthtsahn are fhat gn gles Mr, Nigal Bowen lnelb!mt
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iian Gum'amm wuhduwsshnpmvmg hadeand 'I'ha Labw parly conilnued T was over.
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THE COLUMBIEA TUAES, Columble, Marylund

Stn Cc—py b :
vertising Rute.! Upon, Requgq;.ﬁ P

e hauona! hewspaper Association and
lind Delaware’D.C. Press A.s'?.ocih..lc:

prugrcm of counr._v. pragrams in pet-
liness and inlra-counly lensicns.
Under the present system, we believe
bisard members are afforded ‘the op-
portunity io vote clcarly in the best
inlerests -of ecducalion_witheul . con-
sidering the political ra"nﬁi:a'uons of
their decisions. An elected {6agd vould
become rapped in 2 web bf-‘pollllcal
schemoey ag so-called “'dedicatzd”
members use the beard as a pohucal
slepping stong,
_The significance of this quesflun and
""" ® such
'lhai it will be 2 lmgedya mase
ithout care ar considey ﬂn :The
npunents of an eleclcdﬁcgl Eboard
ivein sirong selling Tpol JEheE bn-
y sp" od claim that the d:reci" election
f5is participatory democmcy Ta
"lhls would be taniomount lo
and lhe
flap. What we do say.
gler,."is that our’ government
. arically. Is one of represeniational
~dl '(_Jcrnc'\ the philosophy underiying
‘i’ delegation of autherily by an
.. elgeted official to an appo’nled persen

md

: it TIMF‘\ conunends Dr. Juhn

+ Mirphy nnd his ad hot wroup. the
‘Cominittee for un Elected  Schoel
floacd. Tor their efferts to educate
epyntiaeg concoruing this fuesiion aml
e gineerity with which lht‘\ puarsued
thnir il

The Lottery

The TIMES endorges the amendment
Ia the state Constitution (Question 21
that will allow the staterun lottery,

* © Welealthal even Lhough the funds for

o staterun Jotlery is unpredicladie, e
funds. accrued by the loitery will be a
necessary assct to operaling govern-
mental agencies. but we do feel that
instead of just placing these funds into
u general fund, that it be placed in a
designar.ed high pelorily budget as
education or highways each year.

The TIMES does not feel thai a

Equal Rights
The FEquaol Rights Amendment

{ERA places the issue of sex squarely
where il belongs, and thal is oul of the

- pitture ahogether where rights in our

sacicly are concerned.
With ihe extraction of diseriminatory

““malerial from state stalutes and the

emphasis on equality for mea and
women. the conslitution cannot help
hut emerge a sironger more viable set
of principles for all tilizens,
Anmlericans, mmcnlh have for (oo
lang been too sux-gonscinus. They have
wlowed the words “male” “fomale”
“man' “woman™ in diclate how a
persan nust live lile. and blocked the

anderstanding of sometkiag much
- mure lundamentsl than gender, and

that i an individual’s human
thngnms

Tt = to this that the EHA addresses
itsell, It provides in vifeet, that because
both men and women are human

heings, they deserve equal rights under

. the law,

The traditional vencepl of 2 waman
helpg weak and passive and needing
the laws of a palernalistic soclety (o

All Together

QUESTION XD, 1, oz mnpihus
Censtitutinnal Amendments, woukd
authorize the General Assembly o
inteoduce ntore than one coanstitutionel
amendment in a single Ml where the
purpose would be to correct absalete,
inaccurate, invalid, unconstiiutional or
duplicative pravisians when tue
amendments deal with the same
subject. At present. each amendment
to the Staie Constitetion must embrace
unly one subject, The proposed change
would provide an omnibus  bill
procedure which could amend one or
more parts of the Tensutution at !hc
same \ime.

On Voting Rights

QUESTION N0. 5, on Veling Nighls
tor Uriminods and Mental Incom-
peirnis, has a similer disadvantage ax
irestion Ne, 4 because in this question,
several changes are linked in the same
yuestion. The present precedure
prohiuity from Toling 3av peison over
the age of 21 convielod of a lelony
texcepl frlens pardenctt by the
BOVErnors i any persan whe has been
teclared mentally ingompeiesl  With
passage nf Questivn Ne, 3 the Geaeral
Asuenbiy would have the power 1o
reguliie or aralidnt from votiog, these
Persnn. conviried of serious orimes or

staterun lotiery will be o the delriment
of lhe poor since statisties in other
stales now opersting lotleries proves
that the majorlty of the gamblers
purchaging lottery tlekels have been
from the middle income bracket, and
since cash is necessary Lo huy s lottery
licket and gives no credit as is the
procedure used by many bnokmakers
today, the gambler’s family will not
sulfer by losing next week's pay check,

Yore FOR lhe statewide lottery.
Question 2 on the bailet November 7.

“protect™ her is outdaled, Mature
wnmen, must, as well as men, be able
to accept the burdens of the law as well
as ls privileges, and share in lhe
reepansibility for making the dream ol
detmoeracy a reality.

The FRA hos become associated with
the vayse of Women's Liberationists,
and vel. !o us. l{s passage cannot be
cansirued py an advance just fer
womei. Men, too. have lost 2ui in a
wioty %o xhackled by nartow views
whivh slip individuals into roies as
quickly as tape into a computer. wilh
Itle regard for the person’® unigque
talentx or abilities.

Winly mur seciely has boen quick to
urusp i ch'mmglcal and stientific
nrvanees, it has been far too slow in
cotning 10 grips with wholesome social
amd elhival principles which allow its
merthers more freedom.

The passage of the' ERA- focusing
aliention an the individual's im-
poriance--regardicss of sex—we can
nnly hnpe will speed up the process.

Wath this in mind, we urge ¥ou to vote
Rt Uegstion

“a

i the surface it might appear than
an cmnibus hill would be wise, bul we
belivve 1hat the same difficulty would
arige ax in the Marvland Constitutional
Canvention in 1988 when the volers
rejected the sweeping proposed
vhianges in the Constitulion because ail
changes were lumped together, with
soine acceptable and others unac-
cepiahle. As a resull, in this Question
Nn. 4, some odvantageaus changes
would be Jost berause other Jess
popular changes would be included in
the, same package, We recommend
cilitens voling AGAINST Question No.

3

nersons judged 1o be mentally in
mmpurnl

[t our heliel that anylhing as Im-
prrian! ag voling mghix should be
vartained in the constidntion wnd nol e
il o the  lpmslalive branch ol
vovernment whivh theorelically could
eontizaaliy alter these Fighls, 17 sup-
poriers of egual eights want sueh rights
foe 1w rehabihtated felon they should
seek o will warded amendment to the
cupslil o

We arge -
Lhimlien &

weler o vole against

Apx. 11

our readers
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words), and to glvehl.s column B
Coturnmists who have., :he!r,:_ﬂ

{oln the 1001 theraz‘_‘v‘ 'Club
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When 1 was In Engl :
was very much lnml‘e%;s,eal
eensible way in “hach.-‘-n hBri
cousins have handled the)| probter'
land use -~ 10 how rO preserye som
the rural-agricullural character of
country In the face of growlng
banization.

1n Lendon Itsell"'lo oze new buii
Is allowed unless an old building § ss
down to make space for :it. 7+
surrwndmg the city, they® ha\-c
asige @ “green bell” of farmliam
which no urban development is
milted. J do'not recall how many o
wide this green belt {s; but it has
talnly served to check the kind of ur
sprawl -that surrounds most of
cities, To.occommodate new Inds
and incroased. popul:ll[on. Tthey
establishing’ -,‘;Ncw Townsa itt-
densely powlnted das of e cour

 But. \ou\ulls halabqul fave
ell, l.helrv Jdnc
dc\. clopers because.&lhls Is, theonl\
cr not_J

o1
ouvg weil
G {nbwt

1

not be bound.b;

her home bu B

ThM ut F‘rrltng‘

The halloon is, up a
There i# fittle thal can b (lum‘
ponl o change the rourse -
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Ve tleket and gives po credit as is the
t,;-' gire used Y diahy b

754 foday, the gambler's family will not

i __':;ufferbylosi:rgncxt week's pay

ballot November 7,

Lt sfote—FOR—L
* . Question 2 on tee
S .- R
R
+ TherEqual Rights Amendment
. - IERAY places the iseue of sex squarely
s where it belongs, and Ihat is out of the
* % pisture allogether where rights in our
+  sociely are concerned. .
. 'With the extraction of discriminatery
material from state statutes and the .
. emphasis en equality for men and
wornen. the constitution cannot help
_ | hut emerge a stronger meore viable set
i~ of principles for all citizens.
.1l Americans, tragically, have [or oo
ng been oo sex<conscious. They have.
llowed the words *“male™ “female”
“man” “woman” {o dictate- how &,

" person st live Hie, snd blocked the

b
1
4
)

+ -
_ pehibits from voting
age of 21 roavicted of 2 felony
- (except felons

the
pardoned
governor} or any
declared mentally

- Assem would=have-thes
persons Sonvicted of serious
persons
competent.

1t is our beliel that anythl
portant “as voling rights
contained in

' porters of equal rights want sach rights
for the rehabilitated felon they should
seek 2 well worded amendment to the

censtitution.

We urge the voler to \;ole against

Guestion 5.

Question No. 6 :

Curbs Red Tape

any person over

person who has been
{ncompetent. With
No. 8

3 -“" l.' -
t froa oL,
judged to be ‘mentally in-

by.-the

e L
P o
tlise
crimes of

ng as im-
ould be-

t.o
g"",'f,understsndlng of something much )
y 5 more fundamental than gender, snd  On Stale wide question No. 6, the
< that is .an indiyldual’s’ human Consenl Calendar: passzge of this
iy -. belngness. . . legislation could provide for hasteniog
s 4o It is tothis that the ERA addresses. 1 ocess of bills handled within the
| ; its'elt.ltprovidesindfect. Ihat becawse  stale legistature. At present, o1l bills
+ 7. both men and women are™ human—- are required to be read individually on ]
L belngs.meydeseryeequal'rightsunder. second and third reader. Question No.8T T T e —
e ihelaw... i . wouid allow veting on bills t groups on .
i The traditional concépt of da \::ﬁ;an ﬁeco:[lél angd igﬂ.-cr] _rﬁaderf ands p:g%c. X /
. k ssive and.n e additional "time for” specific ---1- apgp’
pa“‘“t"ﬁﬁmg_ty T;g g?ﬂs that atiractstrong public reaction. * “Don't warry &l
inted - Matire Anyone wha has ever sat through the | ..~ "7 T
. as men, be able wreading’ of bilills riwﬁk!{ recall
io a¢ t'the burdens of the lawas well  thal it Is virtually impossidie o com- o -
itcse:p :‘-{vileges. and ‘share in the prehend lhe“reading'.'. We urge you to it l;xckudes ftarmel
vole FOR Cuestion No. 6. . _and a county o
. PN Question 9 would 1

Sl 3,5 AP . .
{774 esponsibility for makiag the dream of

Fiz{’ democracy @ Teanty:. L
V""‘;F,‘IMERAhasbecomemociated with *
‘thie;cause of Women's! Liberationists,
nd.-r.et;‘.-tws;i!s.p&%#as.qamt be
LEOF . gs--an- ad :
vomen. [Men, 100, have:lost cut'in &
.50 ‘shackled by narrow views
Fwhich iSlip individuals ;nic _roles .as.
ckly, & 'f'ape:!hlo'a“cohiputer.'thh
2 person’s. unique
2lents or;abliitles.” =L St
Vil o sty hid BeElek, o
*sp};’technolpgléal‘;;iﬁd-.-chqntlfxp
; n‘dvénnes:-_.u;has.bem:fu;too._:law in
ot

f ~with-whalesormé wocial
a'lid','emlcal-‘prihciplﬁ';)‘lldéﬁ .allow {fs
riisshbers more f gm, e PR e
e e s passage Sof i he' FRA-focusing

hssf,of_g.‘wt-ﬂ’- can

_ . property tax and all

vanee" just -fore—

i5in t‘e‘gﬂoqgon;‘ge;ilpd_lﬁ_dg_ﬂ‘.s (L

Que;tiun ‘Ro."7

Schoal-

. If a county already has an elected 7

wehool hoard-it would seem.

questionto provide for staggered terms
“for school - board wenthers i3 part of°
‘good management,-A vote FOR is
Hewever on the bigger
Elected School Boards we -

recormended.
question of

stand ogposed..
(Question - Ho.. 8

Flawsyand

b

funds for reliiny
provement debt froi

" We believe iU's U
___ ouldated lax. Vote

_ Qpestidn Ro. :
~Judiciary
" The_ proposed <l
" stitution —would..2
— Assembly 1o decr-

“budget and ab thi
Asserobly may onl:

Boards’

that this

- . . s - '
CR R TP P "—v-—--..._._t_egpg_sl.
T While there is pr
T nr,Aq‘vFrt|81ng © tpbesaved with s
On-State-wide Question Noo 8 we feel the waste v
Advertlsing: Ordinance: this bill- ap- an_mn_ah_:d.judxcml
"hears to be in.the public interest in that  PFICE if it keeps ¥
it su Jy-could’ save dollars . on  political process.
‘ rmlndépubifnlﬂon:;of..adverﬁsing why the provision .
billsmdl:iwﬂ}!owcvu:.uwwmdingg{ the Constitution.
;D iihe e ,Iegisl-um,-ss.mch_mn_m, A legislature Wi
% tittes'ol ' S 1t Judiciary budg
oaly, Lhe titlesiof Lhe hills o 1aws would
: hayEito be printedileavicg the public Power 1o ma
it ol zfinderstanding of the mazy [eel Ilétue &P
L : ha

oriinances




Capgress now, BTINgE 2 wealin of
()umf!on .\ambt-.r H m W stale-wode
hitlat 1af s »propoaed conslifuljonal
Hmng r;dmcm.b.q asky [ ip. ipcrease the
present; Geregal *Assambly. from ms
imembers to i;ﬂa It wopld allo-# for &

in | ratip gwf .i’uuse 141 seat.s ar-d
the ﬁ-natn?‘_ - -

Y
m'rmtﬁndm thé arhendment
-~ih§“ state Constitution™ rQuestion 2)
"{& W ﬂh‘.',fsta;;rhwlo{n:rdzf
geiee tba aye 5 ooy or

SAnGtEEy 1 dnpr ’e&icfab,e.the
stiediby e otzezy?mu be a
by Aasets !moperating .govern-
Bﬁaﬁc?éé"" biat swe?do. Teel that
i,éti‘st piaangf{hesefi’unus into

fer Lﬁ%d thatitibesplaced in 2

The Equal Rights Amendment
1R RA)Y places Lhe isste of sex squarely
where:it belongs, and that is out of the

. mclure altognlher wh Te: r:l,hts in our .

sn-mﬂ} are concefned
' w Tth the extraction of chscnmmalnry
mmerial from state statutes and the
rmphasls on equalily fer men and
“wogmen, the constitution cannol help
hu( emerge.a stronger more viable set
: "prmcmles Tor- all:citizens,

mcrzcans, tragzcaﬁ) have for too
10 bien 100 sexponscious. T‘iey hav

}wmgxaeaq ki L

s o ﬂns that ‘the. E % sddresses
iself 1t p"ovtdes ia effect. that because
both (man and women aré human
hoings. they doserve equal rights under

©the law. . ¢,

The traditiona! concept of a woman
heing weak and passive and nheeding
the taws, of & pelernalistic society lo

(‘93:*( ...uoﬁa‘ Amendmems. would
thorize e CGeneral Aszembly 1o
roduce more (han one constiiutional
worimen] ina dngle bill where the
we would Be te correct obsolele,

7‘—’-‘111.{ Neative  provisions when the
Wi Aments €eal with the same

Ll

_ little regar

turate. v aud. uncgrstitylional o

stenal JHsric

Ratio

‘The 5 to | House-Senate ratin would
eriabir lhe drawing of commen
boundary legislative distriets to help
elunimate cleciion hallgt confusion. We
whalvheartedly endorse this proposal
and urgr a vole FOR Question N, 1.

,éa:fhe Lottery

staterun lotlery will be lo the detriment
of the poor since statistics in other
states now operaiing lolteries proves
that the majority of the gamblers
purchasing lottery tickets have been
rom (he middle income bracket, and
since cash is necessery Lo buy a lotiery
ticke! and gives no credit a5 is the
procedure used by many bookmakers
loday, the gambler’s family will not
suffer by losing next week's pay check.
Vole. FOR the statewide - lottery,
Question: 2 on the bzllot November 7.

Rights

“proteet™ her is ouldated. Mature
women, must, as well as men, be able
0 accept the burdens of the law as weil
as its privileges. and share in the

responsibility for making lh‘ dream of

demacracy a reaiity.

The ERA hag become associated w:'h
the cause of Women's Liberationists,
and vot, fo us, its passage cannot be
construed as an advance just for
women, Men. too, have Jest out in &
zociely so shackled by narrow views
which slip .individuals into ‘roles as
quickly as lape into & computer. with
for lhe person’s unique
Malents ot abilities.

While our scciety has been guick to
- grasp technologicai and scieéntific
agvances. it has been far too slow in
roming 1o grips with wholesame soclal
and ethical principles which allow its
members more {regdem.

The passage of the ERA--focusing
atieniion on the individual's im.
poriance--regardless of sex-we can
raly hope will speed up the process.

With this in mind, we urge you lo vole
FOR Question 3.

ogether

$n e surfzce it mighl appear that
an omuaibus bill would be wise, but we
taliove that the same difficulty would
arise as in ihe Maryland Consiitutional
Convention in 1588 when the volers
reiected ihe sweeping proposed
chenges in the Constilution because all
changes were lumped tegether, with
som& accepieble and olhers unac.

Apx. 13

The public s hearing a great doai}
aboul the stmke .:gams{ the Farah,
Monufacturing Co. in this city, tha
sation's largest manufaclurer of men! s}
slacks. Polilical ligures such:n5 Sens¥
Edward Kennedy (‘eorge MeGovern
and Mayor Jebn Lindsay oi. Nq?v York k.
City have made the strike Yeir i jcauser, ;¢
and formed a “Citizens Commlt%eei orizi

Consent Calendar: passag
legisiation could provide ng_-e\h
the process of biils handled: Jf.n
state legislah..re
“are reguired lo be ;
second and third ré%dé
would allow.voting ori b
second and third vreddelBdnd:,
provide additjonal™ t:me;tfott SSpetific. ) 5
hills thaiattract strong: publu:., reactt@
Anyo*ze who has ever- sat:athrcugh the 8
“reading" of bills il qu:cIt.y rec?ﬂl
that it is virtually :mposs’ble ool
prehend the *‘reading ™) Wi
vote FOR Question No, 6,

T

Ir o tounty already has an e’eciq
school hoard it would seem thatih
ruestion to provide for staggered, ler‘ir‘
for school hosrd members is parigof?
pood management. A vole F()i"“ R
recommended. Howover nn the bij
question of Elected School Boéards : H.
stand opposed. . {

s‘
€

i

On ﬁdwnmrﬁ

On State-wide Question No.: 8,
Advertising Qrdinance: this bill ap-
pears lo be in the public interest in that
it supposedly could. save dollarsion
required publication of adverlising
bills and laws, However. the wordmg of
the cnabling legislation is such “that
only the titles of the bills orjaws \—foulf‘
have to be printed. leaving the pub!.x_
without a full understanding. ofiithes
cantent of the rncasures AT hls cha:‘ :
would. in our mtor..,
puhlir:nrmfurhmtmn neCESSary
pace with bills. laws and
affecting them, We urge vdl
on Question Nu, B,

. - ¥
_The present stale proj
rarnpant with exceptions,
it excludes farmers, m
and a counly can  exgr
Guestion ¥ would eltminat
property tax and aﬂo\.\ tha
funds for reliving, .
provement debt from. the ;..enc-al fun.

W halimes 31T0 tivema I\ rhunua it



%a"';x:mder, wWe are p'cuq of him His candid cr ticisms of the news
.media have been correct. His verbal chastisement of disruptive groups
“ohas bee-x just. Eis affirmation that this i3 a great and good country, the
_'bast govemmem devised by man, is unquanonab‘y true. Spiro Agnew

G

18 101 on'y a g‘\od vice presadem, bu* a man h:ghly qualified for the

WL

¥ ﬁham ihfulls mcum'bent Congrasman has an enviable record on
Caplfal‘HJ.i :His reelection will help ensure the success of the Nixon
nmg' 3 in, thé next four years. We endorse him heartily.

‘Mabke this Tuesda_/ cousn

- Geneta] Flection Lay, Nov. 7, 1972 is'a day of many dec:sxons for
" “the voters in Charles County. A day when the pedple exercise the only
'ngnz they have to keep American free. '
ceeo- We ha'.e surveyed the issues on the state level, particularly the
i conststuumal referendums cu this Tuesday’s ballot, ¥We have examined
{ /vour conscierce and made our decisions,
. There ars 17 constitutional zeferendums on the 1972 baliot Of these
|7 we feel four are relevant to the voters both as citizens of Charles
**Coui:t‘; B of"‘darﬂanq. We urge the voters to pull the affumame
e\rm for pmposed mmntuta.mal amendments 0, two, three, a:nd
\__ﬁ?e. ‘o
, Quesnon one -expands the number of state senators. fllﬂ:ough
' ‘-senatom will ‘g ¥ to the urban, -'nore populated counties Tural counties
will retain their prese.nt mmmal representauon The guestion urges
éenatonal red:kmanrxg along’ pre.,em delegate districts allowing a
“minfmum- 'oA__:'i]'.u-eﬂ delegabes pernsenatonal district. This will place
i Ch.urle:. and'St. Mary'’s'in the same district and one of the counties wiil
“lose a- da'leqate, but redistricting,. accordmg to population, would have
-done this also. ¥ this amendment passes, owr shared senator will not be
g Sp"ecd even further. =~
. A state run lottery for the benefit of the state is proposed
amendment two. We strongly urge the voters of Charles to approve this”
“question. The lottery would fill empty  state coffers without "an-
faddmon.al tax burden. The lottery will cut'séverely into the’ ﬂ.egal
numhers racket which flowrishes in every part of the state. New York .
- #nd NE‘ﬁ' LIa..rn;;u..‘mre have state lotteries and their states are prospering.
‘.,Legal Tottmes 'will help abate many citizens' urge 10 gamble mthout
creatmg mafia conirolled gambling strips.
'Quemon number taree deals with equal rghts for women. Why
shoul& a- man have 10 pay 2 woina.n amnony when the woman is able
odied. and’ no ‘children are invalved. Why should one person be
.na.Jz»d or rewarded - just because of their sex? With the state and -
- e-r.'en‘u?l federal adopnon of d'us amendment our nation will have an

‘.'Amendmem ﬁve ’leesena voting restrictions. On]y those convicted of
. _nfar'r!&w ot. saiious crimes or those under care for a mental disability
“are ekemptiirom the right of voting, question five proposes. Now,
personis wio have been traated for mentai lness or convicted of 2
crime . may permznently lose thair right to vote. We feel this proposed
aremdmant is fadr yet will not jeopardize our system. The present law
shouid be 2mended.

Malka this Tussday count ~ go 10 the polls and vote!

Apx. 14
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 Weuld you tare .10 comiment
person you're-voting for? - oo

Mrs, Robert M. Ashiy, Ir., cr
dealer, Bryans Road: . .

Let me see.:l: haven 1. madc
ming. 1 guass’ sy
ane cand‘ldat&

M!’S. Y i
housewife, Potp,mn’

Mss. Beulsh ”R :
de r’m-ltstorg}«i?’aﬂ’}“
Elght now I"Jzn" ;

White Plains:
I really don® t kn

Wel, lmllvhaventdecx dei

Mrs, Paul A W:]:Iace h:b
White Plains: .7 ) -

It's going to “be Rlchard
Nixon becsuse '1 think:he I
problems on his hand and h:.
to st.nshtm tbem ou;. b

Conmmlnﬁ sl
arn,vt-narv cﬁkﬂow'
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State economy shows
indications of slump

Br YRED BARBASW

.. Maryand's econorgly
psst ¥

according to state.,
“Almost every inajor eco-

nomie indicalul'.ntisusch

ployment.  busl

ealth ;r:e}meenl'le “Maryland De-
it re~fealth. velopmen! Digest™” said. by only temporary.
fep-than the nation's for the iplacing more mumer in limbz: s

iresidents here were possibly

as em- not quite as sure of their jobs
fallures as Americans n general ap-

and real income! showed new peared to be,” the Diges sald.
of weakness in Augusl, A spokesman for the depart-

dals,” the siale Departiment of ment could offer no Immediate ]
Econemle and Community De- | explanation for the bad aews. !and the latter up durlng the

velopment reported.
The
displayed new pessimism, (he

Maryland  consumer’ It is not yet

1But the digest cautioned that
ble to assess
|tully the significance of the

‘Tests of basic skills

Baltimore pupils lag

41h year in succession.

T By MIKE

- Resulls of the fourth year of
citywide testing in’ Baitimord
indicate that studenis here ve-
mein up lo a year behind their
bigcity counterparts in the
basic  skitls of vocabulary,
reading, language and frith-
metic, o,
' The 1972 lowa Tests of Basic
Skills found Ballimore students

powesr ' - Ll
not, tel] the whle sty of Why
one student” scores:-well --and
anothér doesn't. .7 "
‘It fagt, as the 1972 resulls
dre. released, ‘theentlre con-
cept of nationally statidardizéd
athievement ‘tesls, . is . 'under
|fire; -anid. Dr. RoJand N. Patter:
son,’ the clty “schoal-. suparin-
téndent. - haz, ‘Gppointed -a. 30-

A uew lenp requires the stale’s
public schogls to-be accouni-
‘oble for edpcationgl qualily
ond pupil ochisvemént. . ;.CY

hehind the average of- those In
ather  big cities,’ such ‘ag

Omaha, Detroit and.19]:,114u1&~a.1-‘]leF bR
Aerign-referenced*:;

phia; by as little a5 six months!

in the third grade arid as wiuchi th
as a year and four months in |

the eighth grade.

- In releasing the 1972 results,
city school officials. issued
their usual warnings 4hat the
tesls provide but one indication
of a studént’s schoo! ability—
of lack of it—end that they do

Feminists firid few foes of ba

This is the second of four
arlicles on semc of the 1§
sfolewide questions . on the
batiet November 7.

HY BARRY C, BAKCOVAR

The women's liberation
muvement, whith bas run inte
entrenched male opposition
in many of ils eampaigns,
appurenily hag  [ound the
geing surprisingly easy ia ils

fnember-, study.

stirdents - Whose:recommenda-
tons' couldleatl “o . mifor
chanites in" the .cifys. testing
program. . [ jRinE R
- Avbasid. charde, agdinst. the
tasts. i5 ‘that. they  ape "normt

'ma : : %'l
referenced, ‘thary; éHr |
* Ay

r A

gl.:'ﬂ"'" i " erh

" Ona ;c‘jan;‘_l@ﬁk‘ t-any. Balt:
more ' Selioolls -_thi(éi:gra_ﬂg-
score; for examplé, dnd- npt be'

i ot

| was not expanding rapidly

: Soowniitee, ‘of]
staff mambeérs;."téiehers.-and

i | the uational Tate. In Maryland

R . .
i L:Thé fact, that* Marylanders

declines, which may have been

The August declines could

ear—declined. “siguifi- deposits than the average forireflect pesults of tropical
cantly™ during Surter, : consumers across the couniry.
nomists. | This 15" “an indicatlon that!

storm Agnes, which desiroyed
or démaged businesses and
{ bores” i &1i-party ot the-Eas

Coast. ~4
"Unusual changes™ occusred
in the numberlz%e;mlnm -

ures, as the former went down

late summer. Twenty-two bosi-
nesses failed In August, accord-

zt the same Lime. The number

over 70 per cent compared
withi last yeer. .

. Employment lags

“The clearest Indication of
the new weakness was the fact
thal- employment in Maryland

enough b keep pace with the
high nymber of vew workers,”
the Digest soid..While the labor;
force. grew an average of 3.5
per cent ‘moathly from Jamu-
ary ‘through  August, employ-
‘ment -increased by an average
of 31,03.per denf: |

- Thé -reverse was true nation-
Lally. the:department reported.
.- And ~while, the ‘number of;
unemployed, wenl. #p LB per
cant in- Maryland during this
od: |t declined § per cent

nationalli . -, )
+"Thejayolf fdle also oupaced

[In*July, thére were LB layolfs
ggt:. 7hundred : workers, while
there. ‘werg 14 per hundred
Qs;ﬁq?]al_lj!, thiz Digest-said.
Saley stugglsh L
were banking. more of thefr
ibney [produced a “genersl
sliggishness” " of ‘retail sales.
[Ntionally, “sales- grew at a
(9,3 piér cent Tile, from’ Jaly to

corporations and business £xil-| -

ing lo the Egures. mote than|,
double the number a year ago

of incorporations 'declined hy|.

AlLwom

|

e

By FRATDERIC N, WILL

Sun Sieff Carreapongent
Washinglon — An all-woman
jury was selected yeslerday
for, the bribery trial of former
Senater Daniel B. Brewster
and two cb-delendanls, but 2

ayed the trial until today.

Judge George L. Hart. Jr,
announced that “a develop-
ment” had grisen thal pre-
vented blm from swearing in
the jury and procteding with

able to  mady-pupllsin
-« Ske SCORES, €9, Col 02, {1

to bath vexes urider'the, Mary-:
fand Constltulion, " | g
“Apathiy {5 the main thing."
said-Be Be Balley. who heads,
a group calling ilsell Citizens
Coalition for the Equal Rights
Amendimenl. - FEP .

“We're going 1o have to
fight to gel the vote gut, hut
we've found ne pelilical op-
position.”

The only vocal resislance

: vSee ECONOMY, €9;'Col: 1

en's’ groups—Happiness of
"Woindnhood (with national
headquarters in  Arizona),
‘Commitlee for the Siatus of
Woman, Leéague of House-
wives and Voters Inlefest
League.

Maude Ellen Zimmerman.
thte chairman of the Voters
Interest League = a stale-
wide conservzalive organiva-

the case yeslerday.

maost active opponenls of the
equal righls amendment.

*it should be called the
unequal  wrongs  amend-
ment,” she declared. She
sald the amendment would
nuilify all state laws that
apply only to one sex,

Miss Zimmerman, & tom-
munily college mathemalics
teacher, said Lhe amendmeni

They ran out of butions

- -« for Clty Councilman Frank X, Gallagher (!
and Reaben Caplan, who Is Jewish, sn they w
night’s meeting of the City Councll, A consum
also wes Introduced at the ses

sudden, undisclosed hilch de- |
I

‘ an jury is selecte.
in Brewster case; trial del

Judge Harl and lawyers for
both the government and the

veal what had happened, All

problem  and
would go ahead this merning.

There' siill seem o be pros-
ipects of a longer delay in the

pre-trial developments., includ-
ing a Supreme Court decision,
have taken nearly three years.

Judge Hart indicated he did
not impanel the jury so that in

lot question

laws wauld be invalid, that
husbands would no longer be
held primarily
for the support of a family
and thal “segregation of the
sexes” in haospitals, prisons,
college dormnitories, and rest
rooms  jo state facililies
would be prohibited,

Mrs. Bailey refecred to
this last charge as “the balh.

three defendants refused (o re..

responsible |

‘Sunnaptrs pheld

sion. 1See story on |

the ever
obslacle—
missed 3,
—lawyers

inglstéd Lhere was no serlous not claim
that the Irizi’

1 hav
.be hpre--
the judge
OUNEem(

case — one In which variqus will notic

Njury
Lost

Me. B
fram Mai
tre-glection
j wss char
{ing 524.50
sgel. Ine.
torder fir
;derson, ir
jlater’s it
postal r
| company
it Wash
1charged
iolfivial.
Mr. Br
. Urial orig
capse of
{ holism. a
lerday. b
i fee BR

quesl fo insure equal rights

SPECIAL NOTICES

has come from severz! wom-

tion — has been among the

would mean that &li rape

See WOMEN, C1, Cal, |

o




e WG AT (WOMMA  SUMA W IOR uplm now was §3,000.

. Baltimare, ithe cash and retun It fo the;  Bank o#ficials sald they bad

Jes and Baltingore strests. (bank, . no knowledge about any audi-

; i m?nﬁb?u? oy Iahr’ldq ey poliil Clwl.pouuemm Nwrl::;

bank au s years old, wear-| a . yeste

pictéd ‘o telier and wathted [ing plaszes with dark frames|reported no arrests in the fim-
'Niy.lor to-withdrate en-iand 2 brown swt and muﬂameagafw e )

. - )
question foes few

s fordat fon county under the state
merit system.

£ An-amendmént to give
the. -Washingion Suburban
"Sanitary - Commisgion the
- Remmaton b Mostgocery
" cginty. It already hes this
gup- Fower ‘in Prince Goorges

omen’s.

k
s

‘19, An-amendment to aflow
T
' bilitation Tozn, program
+ for. borrieowners, There is an
. -atcpmpanylng bond authors-
o tatign “ydestion on the ity

JRalt, -

s}

What the law allows

Under the anti-pollution taw,
one balf of the fine could be
paid as n bounly to persons
who alded the government in
bringing the case. -

Judge Herberi F. Murray
spent  several days hearing
clalms to the $31.250 bounty
before . deciding to split the
money four ways.

Joseph Bormel, a mémber of
the Maypr's harbor commitiee,
Dr. B. Marc Eny, a chemist
and Jong-ime friend to Mr.
Bormel, Howard Byrd, a fore
mer emplayee of Baltimore
Import, apd Melvin C. Ridge,
another  former  employes,
should share equally in the
bounty, the judge rajed.

Waghing lot moved

Mr. Bourmel and Dr. Eny
originally claimed the entire
$31.%50 bounty on grounds that
they, look pictures and gath.
ered water sjmples to first

ing the case to the attention

of the United States atterney.

airector of the ag
be appointed by the

Mayor Schaefer
night be had not ¢
but he

"The new clty a;
be able to lssus i
ceagse and destst
levy fines up to $%0

L commisslone
of the new agency
bave the pomr tc
consumner protectic
responsibilities we
consumer advocas
state afid federal la

At least u:ze_tc
co-5 rs admile
lh'.v.ll'.mll':r.se¢| thought t}
present Eorma migh
reaching, if not
tional in parts.

Councilman Alex

DESTINATION AIRP!

' Ft.Lauderdale (Daity) Frienc
| Miami (Daily) Frienc

' Tampa (Daily) "Frienc
-Jackso;wiliel(Daily) Frienc

W_'cuyld fiy

ient to you.
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SLANDER OF
CHASTITY

NAMES OF
MARRTED
WOMEN

- General

- Election
Board

- Motor
Vehicles

NAMES
=~ Children

SAME SEX
MARRIAGES

" either parent-ztake theirhfa

ISSUE

Children J.J.VJ.ng‘"apa.rt -From-

domicile. ' (}ﬁ.lié‘f‘)"“shpra'*ﬁ&&l&“&;'

R e S LAY “wi'-"} hEna

Impotenoy which .is. grounds . for .i-:..
divorce is considerably moredii T .
Prevalent-in males; ~1:h.an females - & .; =
{(art. 16,. Sec. 243

|"$‘|!

i A

Application of some grounds for
divorce may be sexually TR

discriminatory. - T -y

. Ve, &t
Only the slander of a woman's Extend 0 1 males so
chastity isg actionable without - that men and their
proof of damages. {COLRDS . wives, can sue for
Art., Sec. 3-501) ‘ : slander:+o:the male's

chastity._- .

Apparently married women may Defer
register to vote and run for Study issue of what
office as either Betty Smith is legal name-of
or Mrs. John Smith. Married maryxied woman.
men are not afforded similar N -
options.
Only women are sent notices by Procedure should be
the Election Board and must changed so that names
show cause and reply that their of notified newly
names have not changed upon married votérs are
marriage. If they do not not rempved for failure
regpond, their names are re- to respohd to notices
moved from the voter's rolls. from Election Board.

(Art. 33, Sec. 3-18{(a){3) and
{c))

The MVA refuses to allow-a married Permit women who have
woman whe has used her husband's assumad their husband's
surname to resume her maiden name last names on their

on her driver's license without a driver's licenses to
court order. [(O.P.A.G., DR resume their maiden
5/23/74) names,

A father has the right to have Defar®**x

his legitimate children bear
his last name. (West v. Wright,
263 M3. 297, 300)

Only persons of the opposite sex Defer#*¥*
can marry. {Art. 62, Sec. 1)

Apx. 18
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