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12 UNITED STATESDISTRICT COURT

13 DISTRICT OF ARIZONA

14
ManueldeJesusOrtegaMelendres,

15 No. CV 07-02513-PHX-MHM
Plaintiff,

16 MOTION FOR LEAVE TO
vs. AMEND COMPLAINT

17
JosephM. Arpaio, et al.,

18
Defendants.

19

___________________________________

20 Pursuant to Fed. R. Civ. P. 15a, Plaintiff Manuel de Jesus Ortega

21 Melendresmovesfor leaveto amendthe Complaint. As requiredby L. R. Civ. 15.1a,

22 a comparisonof the Complaint and proposedFirst Amended Complaint is attached

23 heretoas Exhibit A, indicating in what respectsthe amendedpleadingdiffers from the

24 Complaint. Additionally, an original FirstAmendedComplaintis beinglodgedwith the

25 Clerk of the Court to be filed if and when this Motion is granted. This Motion is

26 supportedby the following Memorandumof PointsandAuthorities.

27

28
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1 MEMORANDUM OF POINTS AND AUTHORITIES

2 PreliminaryStatement

3 Following the recentsubstitutionof counselof record andthe appearance

4 of additional new counsel,Plaintiff seeks leave to file the proposedFirst Amended

S Complaintto simplify thepleadingsandexpeditethe litigation of this caseon themerits.

6 The First AmendedComplaintsimplifies andfocusesthe litigation in severalways: It

7 eliminatesall demandsfor monetary damages,reducesthe number of the claims for

8 relief, and narrowsthe scopeof the definition of the proposedclass. Through these

9 changes, the First Amended Complaint moots the pending Motion to Dismiss.

10 Moreover,becausethis case is still in its earliest,pre-discoveiystages,the proposed

11 pleadingis timely andwill not prejudiceDefendants. Under the liberal policy of Rule

12 15a, theMotion shouldbe granted.

13 Argument

14 The FederalRules of Civil Procedureprovidethat courts should "freely

15 give leave [to amend] whenjustice so requires." Fed. R. Civ. P. 15a. Courts must

16 applyRule 15awith "extremeliberality." EminenceCapital, LLC v. Aspeon,Inc., 3 16

17 F.3d 1048, 1051 9th Cir. 2003; seealso Bow/esv. Reade,198 F.3d 752, 757 9th Cir.

18 1999 reviewing denial of leave to amend"strictly in light of strong public policy

19 permitting amendment".As such,Rule 15a establishesastrongpresumptionin favor

20 of allowing a party to amend. EminenceCapital, 316 F.3d at 1052. This presumption

21 may be overcome only by a showing of undueprejudice, bad faith, undue delay or

22 futility of amendment. Id. quoting Foman v. Davis, 371 U.S. 178, 182 1962. As

23 shownbelow, the strong presumptionin favor of leave to amendapplieshere, andthe

24 proposedamendmentshouldbe allowed.

25 First, thelodgedFirstAmendedComplaintsignificantly trims the scopeof

26 this lawsuit by eliminating all claims for monetary damages,narrowing the class

27 definition, and omitting three claims for relief Counts III, IV and V of the pending

28 Complaint. Moreover, it clarifies the allegations by more closely focusing on
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1 Defendants’ alleged unlawful conduct, and by illustrating that conduct with the

2 experiencesof four additional individual representativeplaintiffs and a membership

3 organization.

4 Defendants Joseph Arpaio and Maricopa County collectively,

S "Defendants"will not be prejudiced by the proposedamendment. SeeEminence

6 Capital, 316 F.3d at 1052 "[I]t is the considerationof prejudiceto the opposingparty

7 thatcarriesthe greatestweight.". This caseis still in its earlieststagesandDefendants

8 have ample time to take discoveiy and defend. Indeed, the parties have not yet

9 exchangedinitial disclosures or discovery, or participated in a case-management

10 conferencepursuantto Rule 26f. Rather,Defendantshavemerelyfiled anAnswerand

11 aMotion to Dismiss,but their Motion remainspending- andtheyhavenot evenfiled a

12 Reply. By clarifying and focusing the pleadings, the proposed amendmentswill

13 facilitatethis litigationfor bothPlaintiff andDefendants.

14 Second,the Motion is unquestionablytimely. Plaintiff’s counselrecently

15 assumedtherepresentation,officially appearingascounselof recordby the Court’s May

16 1, 2008 Order. Sincethen, counselhas engagedin the necessaiyinvestigationto name

17 additional class representativesand to amendthe Complaint as outlined above. In

18 addition, counselhasassociatedwith additional lawyershaving expertisein this type of

19 litigation, including attorneys from the American Civil Liberties Union and the

20 Mexican-AmericanLegal Defenseand EducationalFund. At this point, the Court has

21 not set a deadline for amendments,andthe pendingMotion to Dismiss has not been

22 decided. Accordingly, the Motion is timely.

23 Third, the proposedamendmentsare not "futile"; indeed,they effectively

24 mootthe argumentsin Defendants’pendingMotion to Dismiss. ThatMotion is largely

25 basedon sovereignimmunity. It is inapplicableto theFirstAmendedComplaint,which

26 allegesmunicipal liability by attackingofficial policies andpractices,andwhich seeks

27 only prospectiveinjunctive anddeclaratoryrelief, not moneydamages.

28
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1 In sum, the heavy presumptionin favor of liberally granting leave to

2 amendappliesfully here,andtheMotion for Leaveto Amend shouldbe granted.

3 Conclusion

4 For the foregoing reasons,plaintiff respectfullyrequeststhat the Court

S granttheMotion for Leaveto AmendComplaint.

6 RESPECTFULLYSUBMITTED this 16th dayof July, 2008.

7 STEPTOE& JOHNSONLLP

8

9 By /s/ David J. Bodney
David J. Bodney

10 PeterS. Kozinets
KarenJ. Hartman-Tellez

11 IsaacP. Hernandez
Collier Center

12 201 EastWashingtonStreet
Suite 1600

13 Phoenix,Arizona 85004-2382

14 Attorneysfor Plaintiff
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1 CERTIFICATE OF SERVICE

2 I herebycertify that on the 16th day of July, 2008, I causedthe attached

3 documentto be electronically transmittedto the Clerk’s Office using the CM/ECF

4 System for filing and transmittal of a Notice of Electronic Filing to the following

S CM/ECF Registrant:

Timothy JamesCasey
7 timcaseyazbarristers.com

8

9 I furthercertify that I causeda copy ofthe attacheddocumentto bemailed

10 onthe 16t dayofJuly,2008 to:

11

12 Hon. Mary H. Murguia
UnitedStatesDistrict Court

13 SandraDay O’ConnorU.S. Courthouse
Suite 525

14 401 WestWashingtonStreet,SPCS3
is Phoenix,Arizona 85003-2154

16

17 /s/ MonicaMedlin
Legal Secretary

18
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20

21
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23

24

25

26

27
560692
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