1N THE SUPERIOR CGUR’I‘ OF ﬂ LKINSON COUNTY -

S’I‘ATB or eaomm
INRE: Petition of ELIZABETH o
HAEAWAYtaadant " Civil ActionNo. 0509-187

ORDER EENYING ABGPT!@H FETITIIN
‘I‘he Court has mns:ﬂm'ad c‘.areﬁJHy‘tha eviﬂence produeed atﬂm hemng on

. November 20, 2008, including the testimony, the hcme evaluatwn, and tha bnef

'suh;s;j; uently submitted by Petitioner®s counsel -

Inthe msian:t case, should the Court-approve the &ﬂopnen ofa six-year old g;rl
whxch the petmf:n claimed was by a: smgle—persm, ﬂnrd paﬁy (nan-mlaave) but which the

facts have sﬁm is by_a}mm isexial petitio invin homossxuai

rel aﬁenslnp w:th her ‘partuer in the paxtnar’s house where all’ thre& will Iwe? Moretver,

‘ina markgdﬁd.,egann:e from the allegations in 1&.&_ 3 _';f;‘jtm, th&?etiﬁnn&r?hﬁsffacﬁmﬂy'

Thomosexual omzpla artd has requested this-same sex caupiebs ¢

Hegally, ineﬁ‘mt,
the 54me 85’8 mamsger,

M As Just sﬁafci the petition for adoption did: mi &isblbs«z that tha Peuﬁcmervms
euhabit:ng it 2 immcssxuai relationshipwith. snethm* womau, but thxs as nnequwonaily

admitted by the: Petitioner at the hearing : and shom by the biome miuahon filed wﬂh the

P
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adult seeks to.accomplish ar adoption by a de ficfo homosexual conple. Factually

Petitioner and her private home evaluator based all the factors relevant to the adoption -

‘decision, such as the financial and home enviropment, from the viewpoint of the couple -

and notjust from the single Petitioner. Ff thie Petitionicr atid her sane Sex, patte
themselves a couple andarepmmhng this adoption from ﬂ:@e{pérsi;ecﬁvéraf:a-mngza;

why is the Petitioner resorting to the su

rfigie of acting as if the adoption is by an
wnmarrded individual? |
Whﬂmmmthatmmmedm&mduaiara.marﬁeamnpxemy petition to

a&qﬁt’é@ﬁilﬂi;f&gégg’:‘iﬁ;‘ the Georgia adoption code; wmchsheuldbesmcﬂyeanstmed,

does siet provide for adoption by an tumarried couple? $iill, there is no Georgla stat
that specificaily states whether an adoption by homosexual individils or couples is

;amma,asmmmm the state anlondaFHewever,Art 1, Sec. IV, Par. I, of he

‘OCGA § 19-8-3{3) “Any adult person miay petition to adapt a child if the.person
isat least 25 years of age,. if;;ingle, or married and living with his spouse; i at Ieast 10
yéars older than the child; has been a bona fide msiﬂentaf this staté forat Ieastm
 months immediately preced ing the filing of the pe
meritally able to have pﬁmanant nustody of the ahﬂd.”

*0CGA Chapter 19-8; Adoptions. “[AJdopton faws mustbe stricily construed.”
Joknsonv. Eidson, 235 Ga. 820, 821 (221 8.B.24 813) {19’?6}, McCGHmv J&ne.f, 274
Ga. App. 815, 820 (619 SE2d 313) (2005). Unfortunately, tere is 2 lack g

-#ddressing an adopmm pe-ﬁﬁm filed by one pnrmer m a cnhabxtmg, uamamed mupie,
‘Whether heterosexual or hombpsexual.

Fla, Stat. § 63.042(3). Florida is curently the oniy stata which statutonly
-prohibits adupﬁon by individuals openly engaged ina homosexnal lifestyle. The
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Gaorgia Gan%tiiﬁtiﬁn,* which was ﬂPPfWeﬁb}' 76% of the qualified voters in aveferen dum:
in November, 20{}4 4 provides &s follows: "

(a) I'}xis ﬂafa shall recopnize asmarriage tm{y the snion of man md
wontan, Marriages between persons of the same sex are prohibited in this

siate.

(5) No union between persons of the same sex shall be rzcagnized by ﬂu.s

‘state as entitled to the bensfits of marriage. This state shall not ¢ gwe effset

to any public act, record, or judicial proceeding of any othier state or
Jutisdiction. rsspeuhng & re!atianship between persons of the: same saxthat

. ;-zs tmataﬂ am LT f.-.unﬂer Ehe Im ofsuch etb;zr staté’or jur fotd

'jﬂ" rlies espm rggﬁﬂm:ng asa.
;ma& qf arin cnm:ewan wit!: sm:k mlaﬁaﬂs&;ﬂ. g

‘So the motive for the subterfugs is unstated but cléar: tha copstitutional

amendent prohiibits the Petitioner and her same sex partier ﬁ‘om havmg a: Iagal

1sequentially, the msmntcasamtempts tﬁmmvmtmgpmﬁ{emm

adoption by 8 homosexuat couple by having adoption byonammbaﬁfﬂnsmgk ,

wnm&onaﬁty oftlns statute hias withstood an equal pmaecnm challenge. Laftor v,
Secretary.of Dept. of Children mdFm;fij: Sewxces, 358 F.3d 804 (1 1**' Cit. (Fla.y 2004).
It also should be noted that the naf I mother is agreeing in the insfant case to an '
adoptmn thax would. be iltepal in Florida, ‘Where she resides, .

“Percentage of voter approval is aoeerdmg to the official website ofthe Scerstary

of State. ai‘ Georgia, Same tesulis are. :epﬁmﬂ by thie Cable News Neby
wehsite. ‘ .

Emphasis added.

*Bee footnote 2, supra,
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g Alt’hwghﬁ:e pif::admgs apparenﬂy mgenﬁonally ﬁld mz reveal this puxpuse, the testiniony,
‘home evaluation by tha retainad private home: mal,uato:, and the brief of Pétitioner’s
| wunsal eIucmai:e that the adopted ohild-will. be cared for: &nd supported by thiy coupie,

their Implicitly but tnambiguously claimed equivalent of & “marrisge.” Cieariy,then,ﬂze

unmarried homosexiia -unfon in this case wonld be getting a direct benefit of matriage
+ under Georgia adoptionlaw: - the ability fo adopt.”

Tn othier words, Viewing thé instant onse on its substance and not its form, the
‘Petitionier seeks to have her and her same: sex pariner: ‘t:&atﬁd 252 family union’ orunit, ﬁie
sameasa mamecl ceupis for the purposes of the adnptmn Howmr, the ;aehcy
considerations of the constitutional provision and the adoption sode si:onid subsume the
*epd run” procedurally attcmpted in the instant case, ] L

Another constitutional ‘aspect should be mns:dered As pmsent&d inthis case, the
filnancial ability of the Petitfonerto support and care for -ﬂt&-chiid isclosely i mw:twmed

with the financial ability of the Pﬁtzaoncr s pattner, Conseguenitly; if the Court Were o

| approvethe. a&apmn based cnﬁ:e Wi madc i thf:. instant case, ‘the: su;:port ufthc
chitd wrauld prﬂsumptweiy be based ‘on their shared: responsibﬂi ji But the quesuon .

"{Jf course, this violates Art. T, 8ec. IV, Par I (), of the G&brgaa Constitution,
wbieh tates in pertinent part; “(b) nion between pérsons, ofthe same sex shall be
; nized by this state as ‘éntitled 1o the ba:zeﬁts nfmamage F

~ 'The Court hasno t&eﬂmmy or pleading in wé[ueh the Petitioner’s partoer makesa.
‘Clear statenient that she: ‘approves of this edoption and-will s&hsfy the financial
‘commitment by her. yamnﬁ& in the home evaluition, Thisisa major. de:ﬁcz:m;y of the

‘home evaluation: it'relies on the partoer’s ﬁnaneial and phys:oal corhrntment w;thout
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‘becomes, what legal ‘procedutes ate available to determine who wﬁi'ii*}p‘twidé‘ﬂie sipport
Tostto the child if the relationship ends, through death or thie desision, ufial of
unilateral, to end the relationship? Any legal remedy shaped along the Jities of a pseudo-

divores would min ito the constitutional prohibition: “The conris of thisstate shall have

tes that in our society many domestic "rglgﬁﬁnsﬁips

faught with difficulties and dangérs, but i the instant case any rémedy that Petitioner

‘shouldseck if her pertner does not provide the claimed or expects dhelp is foreclosed by
the sbove stated constitutional provision. Thus, 1fappmv&é,theraqmstcﬁadaphﬂn
would place the child i & markedly less secure logal environsent it child adoptsd by
2 logally married couple." | |

i

Tuining from the cemmﬁgmlzia:’.ﬁl@stamtmWaﬁ;-mﬁﬁ@?;19'-8478-@

there being any clear legal commitment by this partrer to do so,

. “Oto problem, shown but unanalyzed in the horte evaluation, is that the bome in
which the Petitioner, her pariner, and the child will live is being paid for by both the
“Petitioner and'hier partner but is titled only in the same of the partner. Any attormey with
. expetience in dotnestic law can see-the potential Htigation that looms ahead due to this,

Oart T, Sec. IV, Par. 1 {(b), of the G

orgla Constitution. Emphasis added.

' ”Qf cowrse, amarried couple is used by =tﬁ¢:?e£itiene; as:the odel for comparison
in this adoption, - | |
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aud (d) provide, in pertinest part: o

(b Ifthe court i satisfied that each living parent or guardian of the child
hﬂswmﬂﬂ“ﬁﬁrhaétenmnmaailhzsng}mmthwﬁﬂgmmemmgr
e law prior o the Sling of the petition for adoptlon of fat sach
petitioner has satistied his burden of proof nnder Code Ssotion 19-8-10,
Chet such pettioncr is copule of assuning responsitilly for e enps:

- Supervision, training, and education of the child, that the child is suimble

- for adoption in apn"ﬁtﬁfﬂfﬁﬂ?hama,and py ot the adopsion vequessd e

’ e a private family home, o e adoption yequestéd is
Jor ke best intarest af the child, it shall enter 3 decree ofadeption, ..,

(@) Jythe court s mot satisfied that the adaption & i the best interest of

Cotirt a:rhaw’heﬁth’&tamaljudgemanﬁﬂoptmn case sits g5 bﬁththa jl.l dge and

Tedlbility of evidence.” This broad iscretion given to st couis ris in matters of sdoption
Appeals hias repeatedly held that:

“The only questions before s coutt in an adaption

‘Provecding are whether parents consent, whether adopting pareitis are worthy and able to
4% Tor child, and whether adoption isfor tho ohild’s best ineres, and the conrtis not

required 16 declure adoption unless all three fucts un equivocally appear 5

PBmphasis added. | |
.&H‘*ﬁﬁ“’?’mﬁ?ﬂrﬂﬁ%:%&ﬁé;ﬁpp:‘?#&(ﬁﬁi S.B.24704) (2004),
- YMeCaily Vaﬁop@rmg,l&f}a App: 148 (1 833.32&411)(;971),g;gag33v

Dillor, 103G App. 7 (18 SE.24 115 (1961),
' “dllen v Morgan, 75 G, ADP: 738 (44 S.5.20 500) (1947); Hester . Mehs; 147
Or. App. 257, 258 (2) (248 $.E.2d $38) (1978); Madison v Barnett, supr, at 350 (2004)
FRawphests added, SRR Macksony Barnat _
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Addxf%nnaﬂy, “when éven stight evidence suppﬂrts a. ttxa! court’s den;ai afa m@n 1o
adopt, it eannot be ha-zd that the diseretion mzding in ﬂxat cotirt was, abused » Parficularly
lfthat siight ewdence indicates best i m&mt of the chﬂd will be served by denying the
-- paﬂﬂm to adapt.”"* That is sebmause the Court's duty 1o-consider the best mtezest ofthe
childin makzng adoption decisions % mcoz;ppratas the avarrfé‘btg corcern of the adoption
statiites:?

Petitioner has interwoven. hﬁt and her partner’s ﬁnancxal s:tuatmn and failed to
'show 2 clear financia] commitment by h@r pm,-mer tothe adoptmn andits financial duﬁes :

These firiancial problems are cmxpieﬁ with: a legal, even canshtuﬁanal inabﬂ:ty to enfm v |

the mmfzmm of the partnér reflected § in the home waluauon. -.'I‘hus, the ?ehtxoner does ;
not shove that she iy ﬁnanc.:albr capable: afassummg mspnnsibihty fm the cluld el that ’
the. adupmn s for the best intereiit of the child,'* o

o mWhﬂeﬁlePenﬁﬂdemhmemuahwandn is

homosexnal activity but states that he will not discuss his sexaal relnﬁonsh:p around the

“Medison v Barnatt, supra, Emphasis added.

| "?ﬁfd&‘%’sﬂnv-ﬁarnett supra, at 350,

*The Caur: incotporates hersin at ofthe: a‘bove constitutional factors that a!sn
best intem;t of the child.

shed hght cm that this adaptmn isnot m' ihe
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shxld and will actwaly donceal ihc nap.tre of this relatimzshtp ﬁnm his cﬁ:}d B 1’11;3
arradoption case in whick the' c}nid will be Iwmg with her adnptwe parent and her

: admf.tad homosexia] Pariner ona, permanent basis., Here the child wﬂI h&va & Jong-term

‘eXposure fo the homosexual parent’s lifestyle; aceordin _ te the private home Muatum,
EPemmner and her sdme sex partner will bedaily shanng # bedroom in thi; sam& house

where the child would reside,

) hamasaxuai actmty of the Petitioner a and her same sex: pammr, these Izmnnmml
activities in'the confines of a homie to whmh a thd will be prwy wa}l not be private

© insofaras fhe child is cancemed

‘g pnwicga,ﬂmt 3 ngh& Lﬂﬁan » Seare'mzj: quepz’ 'of C‘&
Thorefore; coutts should be more caut;ous in den .:’ﬁj.
in danymg an adaptmn petition:

" 2Powelly. the Stare, 270 Ga. 327 (510 SE2d 18) ( 1998), Lawnsnes v. Texas, 539
U.S. 558 (123 8.0t 2472) {20ﬂ3}
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In the instant case, 1thas bmn # &m that the ehﬂd is exposed tn the ) parent’
undesirable condust in stich-a way that it has or. would fikely advmely aifﬂet the child.»2

: 'af conidition between

However, while satisfied, this isa cnte:ia adjusted to-a chang .
- Ratural parents ™ Custody, and its subset visitation, concern already existing legal patens.

child relationships; whﬂa adaptmn looks prospective Iy st the creation of the parent-child

relatmnship Custady and visitation have attendant presuraptions on the rights of the

existing parents %ﬂlilaapersanpmﬁumngm‘ adoption has the burden to prove thiat the
adoption is in the best intétest of the child.* Thet is why “even slight evidence snppoﬂs a
trial court’s denial of a pefition to adopt, "

o {3 should be natad that Petitioner and her. salie sex. paﬂ:rmx midc in Danvﬂie,»

sorgia, in rural W‘lktusﬁn Cousity. Even the: pnvam lmme evaluaﬁon States that, they
‘have . ciesa nefghbogs »” However, there hag baen nn stidy canducted, through home
m(g;;:;;gign-orseglsewhm, Into the isolation and stigma fhﬂ’t the child may face; growing up
, mwmw,tmm%man,inwhﬁsﬁmsﬁempma%age‘}fm‘

‘who apenly mga,ge ina homosexua! relationship. 'Iim Court finids thiat the dangers af

| ”}n reRE W, suprd, at 863, Also seeHayesv Hayes, 199 Ga, App.132 (404
8.E.24276y(1991),

HOCGA §519-9-1 (b) and 19:0.3 )

*”See footnote 21, » SUpra,

*Modisonv Barnets, supra. Erphasis aﬂded,

‘”Hadaway Home Evaluation, page2.
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isolation and stigma in'the citoumstarices of iio instant case are highly proballe and are
motin -ﬂm.b:»:a::zintgrﬁes.t-,-afthe child sought to be adopted.

Moreover, it Loflon v. Secretary of Depy, of Children and, Famz{v Serviges,? the
‘Eleventh Circuit made the: fal!awmg points. Fzrsi, a state’s prefereme for marital
aﬁaptm:famxkes (with & mother and a father) is a “legitimute state iitaiss &
thefﬁgh“ﬂ'?‘?gﬂgﬁ%’m homosescual activity Is not a fundanierit I
~homosexuats a suspeot class?® Third, the opportunity i

adopting & child boga

ise the: decismﬁ to adoptisa publ:c act and. any person wish
adopt a child must open upt 1eic home, Tife, and backgron

Finaily, if thero is a tategory of cases in which the. Cmn-t s}muld mﬂstﬁ-om its
bﬂgummg coa stmgmtly serupulons and farthnght case Bya peﬁnenm; it should be
adoptian et Howwer, ﬂus case. Imﬁ&ted in subterfuge and sham, whmh niakes this Coutt
doubt ﬂae mdtbﬂity of. aﬁy of the case shown by the P¢t1tmmr !efeﬂs in credibility,

MGee footnote 3, supm Of course, the case’s primaiv fosis <

‘constitutional the Florida statut that prohifits an sctive homosexvual fom adoplics
14, at 820,
071 at $15-16,
. "4, 21809, 811, -
2r) st 11,

”Aﬂd, possibly, this s SVED more sqih_;a-nqnwmiatiﬂﬁ-gdapﬁan, such asinthe
Anstant case, . '




 oftsnhave, notarifie, but shotgiin effect on 'ﬂiémdﬁﬁiﬁfy‘ﬁﬂh’é%ﬁeaa@s |

CONGLUSION
The proposed adopfzrm in the instant case conflicts mth ALY, Sec. TV, Par, Lof
the Georgia Constitution and should, theref‘ore, be denied, This constitutional .'nmﬁéim

edsa forecloses the ability of the Petm £ 161 ' ave.any leoal yo protect ot enforce:

Portapd.cate claimed for the child from hor sane sex pariacr. Additionally, the

' Petmnner has failed 1o caryy her stafmary burden” thint she “is capabie of assuming

- responsibility for theﬁaw,:supiamsmn;&ainiﬂg; and 'eﬂﬁcanon;aﬁ_th;e:c}ﬁjﬁ .- and that

j !‘he ‘adoption requoested i isforthe best interest af the child”™ Althiough not necessary, the -
'C.nnrr. aﬁrmatwc!y ﬁnds ;hgtﬂxe Petitioneris -imaapaiﬁla-' of asa';g mspnnmb:my for'the
‘care, snpemsmn, training, aad education of the child and the adaptmn sequested is ot
for the best interest of the: c!::tld. |

Thenrdcrgmnﬂagmstadyof&mchﬂﬂﬁmm o . ta*ﬂie.ﬁéﬁﬁanaﬁ”

was done prepuratory aud in.anticipation of the Peﬁﬁonerﬁ;‘adbpﬁﬁg the said child, and,
with'the C‘iourt’"s finding that the saxd adontion is rmt in ihe best interest c-f'saui c}nld the:

tody order should be vacaty andh"u:,m shouid yevert to tha natural methar

‘“339 QcGA § 24441, ™ A

3§0_£¥GA-§ 19-8-18.(6).

*Elizabeth Hadaway v. Deboral Schultz, Civil Action: ‘No. 2006-CV-0143,
Wilkiiison Superior Court, Geofgia,
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according to the tems of hor surrender of parental

timely mangier as stated hereinafier.s?

On the question asto the proper disposition of the chnd--diz?tﬁe----deniar ofthe
adoption peuuan, the Court niotes that there js an: appamnt direct: ronflict with, on t‘he e
hand, OCGA § 19-8-18(), whilch directs that the Georgia Depar
Children Services should be granted custody, and, on the other basid, OCGA §§

neiit of Family and

19-8-5(k), 19-8-26 (¢) and the instant surrender of the: parental rights executed by the
natvral mother, under which custedy would n:vert 1o the. namtsl methef pursuznt o her
A 5 19-8»1 8(dyand the generel rufe in adoptions is. that “w&ﬂe the statutes gwaﬂung o

: 't!:e surrender of parental tights ami adopimn must e stnctly cunstmed, such stamte:s firg

‘eonstrued fn favor of the sumendering biological paren

’”r:ustody of the child shonld be
retumed to the legat and natural mothef if She Sulfills her duty to take the child back into

her pe

rsonal care in a timely fashion 25 stated below,

”Ahhcugh Pehﬁanm* s vounse] argiies in her bnef that: t‘lm naturel mother is
-agtively engaged in a homosexual xe!aﬁmh:p, the Court dées not k::ow any evidence,
‘other than pasmble blatant hea.rsay, thiaf supperts this cnnciusmn. o

......

I’aga lﬂ_ﬂf I§

ghts, i€4he exercises this custody ing. 0




“THEREFORE, IT'I$ HEREBY ORDERED THAT:
* {a)Pursvant to OCGA § 9-1 1-410:}, the Petiticner’s’ instant petition for
adoption is denied;
®)YIn Elzabeth Haﬁngr v. Deborah Schultz? 1&@2 Order on a Petition for
| Change of Custody, dated June 19, 2006, in which the -Pmaggg’%gs granted custody of
the minor child Bmma: | , zshmbyttacated,‘“and :

‘~":"_"":ﬁicﬁﬂ--j§§" 16-8-5(1), 1‘?9;214‘1%(&)@:1& 19-8:26 (c), custody

of thie said minor child shall yevert'ts the gatural mother Debo;:a}: Schultz, if she pick:& up’

—;7mspec¢ to see in the order is. comp!m! with in a timely, mxsxstent, ‘aid £00d faith manner,
and, ;it_hf: said natm'al mothiér should fail to so'pick up -thﬁ’_;sg:'&zchﬂd or axmise

continuons, good faith care, custody, and control of the said child, thex the said child

dings shall be inifiated in Juverile

Couist fo determine the proper disposition afharasadepmedchﬂduaderthe Tuvenile

1

Code:

38 Ef&abe!fz Hddawqu Deborah Schuitz, sugra

“The Fudge, who  presided in said oustody ogse, has no objas:t:on to the instant,
Couort exercising jurisdiction, .
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) Saommﬂ:ﬁﬁsﬁﬁﬂayﬁfj‘ :

;Iudgs of} supenox Cotuds
Ocmulgee Judicial Clreuit
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ﬂERTTFiCATE OF SERVICE i

I Joy-b. Honeycutt, Secretazy to Judge JohnLee Parrott, do hereby aamg:,r that 1
have thig day served the w:thm order upon the individuals lsted below- by ma:lmg atrie

Fopy of said order te ﬂmm by .8 Mail in envelopes hiaving sufﬁmmt Postage thereon, to

:znsure delivery and addte.'md a5 follows:

Ms. Dana P, Jﬂhnsan Ph; D.
Aﬁamey at Law

401 Cherry Street,. Suite 405
Macon, GA 31201

Ms: Deborah Kzathljnﬁchuliz

3:=52‘I South Park Avenue# 9
Winter @arden, FL 34?8?—3344

This 8* dayef:ranuary 2007.

Ms. Sandea W. Cox - L
Social Services Supervisor.

“Wilkinson- County Depﬁmnent of Fanily

and: dren’s Seivices

‘P.0. Box.526

Irﬁmton, GA 31042

P Gp Box 173

Irwinton, GA 31042

P.O.Box111
Menticello, GA 31064

- (706) 468-4906
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